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RESTORATION ORDER: 

CEASE AND DESIST ORDER: 

RELATED VIOLATION FILE: 

PROPERTY LOCATION: 

DESCRIPTION OF PROPERTY: 

PROPERTY OWNER: 

VIOLATION DESCRIPTION: 

CCC-03-R0-009 

CCC-03-CD-0 15 

V-4-03-018 

Northeast of Latigo Canyon Road, and north of and 
adjacent to Castro Motorway, Los Angeles County. 

The subject properties include: 

Cease and Desist Order: 

APN 4464-019-010 (80 acres) 
APN 4464-019-008 ( 40 acres) 
APN 4464-022-001 (25 acres) 
APN 4464-022-010 (44.5 acres) 
APN 4464-019-900 (which includes approximately 
11 acres in the Coastal Zone) 

Restoration Order: 

APN 4464-019-01 0 (80 acres) 
APN 4464-019-008 ( 40 acres) 
APN 4464-022-001 (25 acres) 
APN 4464-022-010 (44.5 acres) 

The Los Angeles County Assessor indicates legal 
ownership ofthe five (5) parcels is as follows: 
Panorama Ranch, LLC, APN 4464-019-008 
Deer Valley Ranch, LLC, APN 4464-019-010 
United States Government, APN 4464-019-900 
Communications Relay Corp., APN 4464-022-001 
Panorama Ranch, LLC, APN 4464-022-01 0 

Unpermitted removal of major vegetation and 
disturbance of Environmentally Sensitive Habitat, 
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Restoration Order CCC-03-R0-009 
November 25, 2003 

PERSONS SUBJECT TO THESE 
ORDERS: 

RESTORATION SOUGHT: 

SUBSTANTIVE FILE DOCUMENTS: 

CEQA STATUS: 

including but not limited to removal of native 
chaparral and damage to native oak trees; grading 
and clearing of new roads and pads; unpermitted 
streambed alteration, including but not limited to 
grading, filling, and manipulation of channel 
substrate, installation of metal culverts and creosote
treated railroad ties, and construction of an Arizona 
crossing in a blue line stream; and construction of 
unpermitted structures including but not limited to 
metal gates, and metal and wood gate posts with 
chain barriers set with concrete bases. 

1) James A. Kay, Jr., as representative, owner, and 
manager of four of the subject properties, and as 
member and officer of the Limited Liability 
Companies subject to the proposed Orders, and as 
President and Managing Officer of Communications 
Relay Corporation. 
2) Deer Valley Ranch, LLC 
3) Communications Relay Corporation 
4) Panorama Ranch, LLC 

Restoration of approximately two miles of graded 
and/or cleared roads and graded pads to the contours 
that existed prior to the unpermitted development 
and revegetation of all disturbed areas with 
appropriate native plant species typical of the 
disturbed sites; removal of unpermitted rock and soil 
fill material, creosote-treated railroad ties, and metal 
culverts from stream crossings and other natural 
drainages. 

ED Cease and Desist Order ED-03-CD-146 
ED Cease and Desist Order ED-03-CD-147 
Coastal Development Permit 4-96-084 
Malibu/Santa Monica Mountains Land Use Plan 
Los Angeles County General Plan 
City of Malibu Local Coastal Plan 
Los Angeles County Significant Ecological Area 
Update Study 2000 
File Background Exhibits 1 through 13 

Categorically exempt (CEQA Guidelines (CG) §§ 
15060(c)(3), 15061(b)(2), 15307, 15308 and 15321) 
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I. SUMMARY OF STAFF RECOMMENDATION 

Staff recommends that the Commission approve Cease and Desist and Restoration Orders set 
forth below, to 1) cease and desist from performing unpermitted development on all of the 
subject properties, both private and public, and 2) require the restoration on four of the subject 
properties to the condition they were in prior to the occurrence of the unpermitted development. 
The unpermitted development includes removal of major vegetation and disturbance of 
Environmentally Sensitive Habitat, including but not limited to removal of native chaparral and 
damage to native oak trees; grading and clearing of new roads and pads; unpermitted streambed 
alteration, including but not limited to grading, filling, and manipulation of channel substrate, 
installation of metal culverts and creosote-treated railroad ties, and construction of an Arizona 
crossing in a blue line stream; and construction of unpermitted structures including but not 
limited to metal gates, and metal and wood gate posts with chain barriers set with concrete bases. 

The development that is the subject of these Cease and Desist and Restoration Orders began 
prior to September 16, 2002, and includes unpermitted development on four privately owned 
parcels, which are subject to both the Restoration Order and Cease and Desist Order, and 
unpermitted development on a Federally owned National Park property, which is subject to the 
Cease and Desist Order only. 

There were no permits in place for the development work performed by Respondents. The 
development addressed by these Orders has previously been the subject matter of two Executive 
Director Cease and Desist Orders. The first was issued on July 2, 2003 and expired on October 
1, 2003, after which time additional development was performed on the site. Therefore, a second 
Executive Director Cease and Desist Order was issued on October 24, 2003. The Orders here 
before the Commission would both extend a prohibition on unpermitted development at the site, 
and would require restoration ofthe affected areas under Section 30811 of the Coastal Act. 

Respondents admit that the development was conducted, and do not contest the fact that no 
permits were obtained, but assert that most of the work was exempt from the permitting 
requirements as "repair or maintenance activities" under Section 30610 (d) of the Coastal Act. 
They assert, the work was done on "pre-existing roads and trails" and therefore falls within this 
exemption. 

There are a number of flaws with this argument. First of all, most, if not all of the roads do not 
appear to be pre-coastal. Moreover, even if they had been, Section 30610 only exempts "repair 
and maintenance activities" and the work performed here goes well beyond normal repair and 
maintenance activities. Section 30610 (d) reads as follows: 

(d) Repair or maintenance activities that do not result in an addition to, or enlargement or 
expansion of, the object of those repair or maintenance activities; provided, however, that if the 
commission determines that certain extraordinary methods of repair and maintenance involve a 
risk of substantial adverse environmental impact, it shall, by regulation, require that a permit be 
obtained pursuant to this chapter. 
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Section 30610 (d) specifically limits the exemption to repair or maintenance activities which "do 
not result in an addition to, or enlargement or expansion of, the object of those repair or 
maintenance activities." Clearly here, even if it were somehow established that some sort of path 
was preexisting, the work performed would have clearly enlarged and expanded it, and therefore 
under the very Section cited by Respondents as a defense, a permit would still be required. 

However, it should be noted that, even if the work performed had been on some precoastal 
development, and even if it had been limited to repair or maintenance activities, a permit was 
clearly required under the Coastal Act. Under Section 30610 (d) and the relevant implementing 
regulations, a permit is clearly required even for repair and maintenance, if it occurs in areas 
involving a risk of substantial adverse environmental impact, such as environmentally sensitive 
habitat areas. 

Under Section 13252 (a) ofthe Regulations, a coastal development permit is specifically 
required for "[a]ny repair or maintenance to facilities or structures or work located in an 
environmentally sensitive habitat area" if it includes: (A) the placement or removal, whether 
temporary or permanent, of ... any solid materials; or (B) the presence, whether temporary or 
permanent, of mechanized equipment. This case involves both the removal of solid materials 
and the presence of mechanized equipment since the unpermitted development involved 
placement or removal of solid materials (i.e., plants, dirt, rocks, culverts, concrete, gates, posts 
and chains). The unpermitted development also included the presence of mechanized equipment 
(wood chipper and Polaris vehicle). 

This policy is reiterated in Section 13253, pertaining to improvements to structures other than 
single family residences, which states, in relevant part: 

(b) ... the following classes of development require a coastal development permit because 
they involve a risk of adverse environmental effect, adversely affect public access, or 
involve a change in use contrary to the policy of Division 20 of the Public Resources 
Code: 

... (2) Any significant alteration of land forms including removal or placement of 
vegetation .. .in an environmentally sensitive habitat area ... 

As noted above and discussed further in the full staff report, the properties which were the 
subject of the unpermitted development here have all been specifically designated ESHA, and 
therefore, even if all of Respondents' assertions were correct, a permit was clearly required for 
this work. 

Under Section 30810 of the Coastal Act the Commission may issue a Cease and Desist Order if 
it finds that any person has undertaken or is threatening to undertake any activity which requires 
a permit from the Commission without such a permit. The findings for this Cease and Desist 
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Order demonstrate that there was no permit issued for the vanous development activities 
performed at the site. 

Under Section 30811 of the Coastal Act, to order restoration, the Commission must find that 
development has occurred without a coastal development permit, is inconsistent with the Coastal 
Act and is causing continuing resource damage. The findings for this Restoration Order set forth 
the basis for the conclusion that the development is 1) unpermitted, 2) inconsistent with the 
Coastal Act, and 3) causing continuing resource damage, and that, therefore, the standards for a 
restoration order are satisfied. 

!!:... HEARING PROCEDURES 

The procedures for a hearing on a proposed Cease and Desist Order are described in Section 
13185, and procedures for a proposed Restoration Order are described in Section 13195, 
incorporating by reference Sections 13185 and 13186 of the California Code of Regulations 
(CCR), Title 14, Division 5.5, Chapter 5, and Subchapter 9. The Cease and Desist and 
Restoration Order hearing procedure is similar in most respects to the procedures that the 
Commission utilizes for permit and Local Coastal Program matters. 

For a Cease and Desist and Restoration Order hearing, the Chair shall announce the matter and 
request that all alleged violators or their representatives present at the hearing identify 
themselves for the record, indicate what matters are already part of the record, and announce the 
rules of the proceeding including time limits for presentations. The Chair shall also announce 
the right of any speaker to propose to the Commission, before the close of the hearing, any 
question(s) for any Commissioner, in his or her discretion, to ask of any other speaker. The 
Commission staff shall then present the report and recommendation to the Commission, after 
which the alleged violator(s) or their representative(s) may present their position(s) with 
particular attention to those areas where an actual controversy exists. The Chair may then 
recognize other interested persons after which staff typically responds to the testimony and to 
any new evidence introduced. 

The Commission should receive, consider, and evaluate evidence in accordance with the same 
standards it uses in its other quasi-judicial proceedings, as specified in CCR Section 13195, 
incorporating by reference Sections 13185, 13186, and 13065. The Chair will close the public 
hearing after the presentations are completed. The Commissioners may ask questions to any 
speaker at any time during the hearing or deliberations, including, if any Commissioner chooses, 
any questions proposed by any speaker in the manner noted above. Finally, the Commission 
shall determine, by a majority vote of those present and voting, whether to issue the Cease and 
Desist and Restoration Order, either in the form recommended by the Executive Director, or as 
amended by the Commission. Passage of a motion, per staff recommendation or as amended by 
the Commission, will result in issuance of the order. 
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III. MOTION/STAFF RECOMMENDATION OF APPROVAL/RESOLUTION 

Staff recommends that the Commission adopt the following two motions: 

1. A. MOTION: 

I move that the Commission issue Cease and Desist Order No. CCC-03-CD-015 pursuant 
the staff recommendation. 

1. B. STAFF RECOMMENDATION OF APPROVAL: 

Staff recommends a YES vote. Passage of this motion will result in issuance of the Cease and 
Desist Order. The motion passes only by an affirmative vote of a majority of Commissioners 
present. 

1. C. RESOLUTION TO ISSUE CEASE AND DESIST ORDER: 

The Commission hereby issues Cease and Desist Order No. CCC-03-CD-015, as set forth below, 
and adopts the findings set forth below on grounds that the development described in the order 
has occurred without a coastal development permit. Upon approval, the Commission authorizes 
and orders that the actions set forth in the Cease and Desist Order be taken. 

2. A. MOTION: 

I move that the Commission issue Restoration Order No. CCC-03-R0-009 pursuant to the 
staff recommendation. 

2. B. STAFF RECOMMENDATION OF APPROVAL: 

Staff recommends a YES vote. Passage of this motion will result in issuance of the Restoration 
Order. The motion passes only by an affirmative vote of a majority of Commissioners present. 

2. C. RESOLUTION TO ISSUE RESTORATION ORDER: 

The Commission hereby issues Restoration Order number CCC-03-R0-009, set forth below, and 
adopts the findings set forth below on grounds that the development described in the order 1) has 
occurred without a coastal development permit, 2) is inconsistent with the Coastal Act, and 3) is 
causing continuing resource damage. Upon approval, the Commission authorizes and orders that 
the actions set forth in the restoration order be taken. 

IV. FINDINGS FOR RESTORATION ORDER CCC-03-R0-009 and CEASE AND 
DESIST ORDER CCC-03-CD-015 

Staffrecommends the Commission adopt the following findings in support of its action. 
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A. Description of Unpermitted Development 

The development that is the subject of these Cease and Desist and Restoration Orders (hereafter 
"Orders") consists of: removal of major vegetation and disturbance of Environmentally Sensitive 
Habitat, including but not limited to removal of native chaparral and damage to native oak trees; 
grading and clearing of new roads and pads; unpermitted streambed alteration, including but not 
limited to grading, filling, and manipulation of channel substrate, installation of metal culverts 
and creosote-treated railroad ties, and construction of an Arizona crossing in a blue line stream; 
and construction of unpermitted structures including but not limited to metal gates, and metal 
and wood gate posts with chain barriers set with concrete bases. 

Based on inspections of the site by Commission staff, and review of aerial photographs and 
maps, staff estimates that approximately 10,000 linear feet of six to twenty-foot wide roads and 
trails have been constructed without permits on the subject properties. Two graded and cleared 
pads have been constructed on parcel 4464-019-010. A third graded "pad" area, which Kay's 
agent Schmitz describes as the "beginning of a new road," is located on parcel 4464-022-010. 
Schmitz has advised staff that the new road was graded and cleared "by mistake."1 Two 
additional level areas have been cleared of vegetation on parcel 4464-022-010 with little or no 
grading. 

Staff estimates that approximately five acres of native vegetation, primarily native chaparral, has 
been cleared from the five subject properties. Brush clearance that is legally authorized and 
required by the L.A. County Fire Department extends to areas within 200 feet of legal, habitable 
structures. There are no such structures near the roads and graded pads that warrant clearance of 
these areas. In addition, Kay claims that the roads are pre-existing "fire roads" that predate the 
Coastal Act. Pursuant to the Los Angeles County Fire Department, there are no fire roads 
located on the subject properties other than Castro Motorway and a dirt road that crosses parcel 
4464-019-900, and bisects parcel 4464-019-008 near the northwest section of the parcel. Both of 
these roads predate the Coastal Act and are not subject to these Orders. A map from the Los 
Angeles County Forester and Fire Warden, dated 1970, indicates that no other roads exist on the 
subject site. 

The Respondents have also altered drainages on at least two of the properties, including 
placement of creosote-treated railroad ties and a metal culvert in a natural drainage on parcel 
4464-022-001, and grading, vegetation removal, and manipulation of channel substrate to 
construct an Arizona crossing in a blue line stream on parcel 4464-019-008. The Respondents 
have installed wood and metal posts with chains across Castro Motorway, blocking an important 
fire road in the Santa Monica Mountains area, and across the boundary of National Park property 
to divide the illegally cleared road across parcels 4464-019-008 and 4464-019-900. 

1 During an on-site meeting on November 10, 2003, staff questioned Schmitz regarding a section of hillside, which 
had been cleared of vegetation for approximately 150 feet in length and 10 to 20 feet in width across a steep slope, 
and down into a blue line stream. Schmitz stated that the road was cleared "by mistake," and indicated that the 
respondents believed it was a road, but stopped once they determined no road existed. 
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The graded roads and areas where vegetation was removed are clearly visible in photographs of 
the site. Much of the new roadways are located on steeply sloping portions of the site and are 
visible from both Latigo Canyon road and National Park lands, and at least one road has been 
cleared without a permit on National Park Service property. 

The subject properties consist of four privately owned parcels, totaling approximately 189.5 
acres of native chaparral and oak woodland in the Santa Monica Mountains of Los Angeles 
County. The fifth parcel is Federally owned property, which is administered by the National 
Park Service as part of the Santa Monica Mountains National Recreation Area. 

The four privately held parcels subject to both the Restoration Order and Cease and Desist Order 
are described as follows: Los Angeles County APN 4464-022-001, a 25-acre parcel owned by 
Communications Relay Corp, which includes a portion of legally existing Castro Motorway and 
a "pre-Coastal" driveway entering the site from Castro Motorway; APN 4464-022-010, a 44.5-
acre parcel owned by Panorama Ranch, LLC, located adjacent to and east of APN 4464-022-001, 
which also includes a portion of legally existing Castro Motorway; APN 4464-019-010, an SO
acre parcel owned by Deer Valley Ranch, LLC, located adjacent to and to the north of APNs 
4464-022-001 and 010; and APN 4464-019-008, a 40-acre parcel owned by Panorama Ranch, 
LLC, located to the west of APN 4464-019-010, which has a 500 foot long legally existing dirt 
road crossing the northwest comer of the property. 

The fifth parcel, which is subject only to the Cease and Desist Order, is a publicly owned 
property, administered by the National Park Service, with approximately 11 acres located within 
the Coastal Zone. Respondents have constructed a road, approximately 450 feet long, through 
Park property. 

B. Background 

There has been prior Commission action on one of the four parcels subject to these Orders. On 
December 12, 1996, the Commission approved Coastal Development Permit No. CDP 4-96-084 
for construction of a 250-square-foot modular home, three amateur radio antennae, chain link 
fencing surrounding the three antennae, a new 4, 700-gallon water tank, and an entry gate,· and 
approximately 40 cubic yards of grading, all on existing graded pads on parcel 4464-022-001. 
The proposed small modular home and radio antennae were intended for periodic personal use 
for up to four radio contests per year. CDP 4-96-084 also addressed prior violations on the 
property, and required removal of an unpermitted, pre-existing, two-story geodesic dome 
structure, an unpermitted residential trailer and various refuse dumped on site, as well as 
restoration and revegetation of approximately 850 feet of unpermitted extensions to the existing 
access road from Castro Motorway, which were created between 1989 and 1991. In this action, 
the Commission recognized approximately 970 linear feet of roadway on parcel 4464-022-001 
entering the parcel from Castro Motorway. 

In addition, between 1989 and 1991, approximately 1.5 acres of vegetation was cleared without 
permits on parcel 4464-022-001. This violation was not addressed by CDP 4-96-084; however, 
the site was substantially revegetated by June of 2001. However, in actions that are partially the 
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subject matter of these Orders, Kay has subsequently cleared several thousand square feet of the 
re-established vegetation and has graded roads throughout the site. 

On August 25, 1997, Coastal Development Permit No. 4-96-084 was issued to Mr. Peter Von 
Hagen. The unpem1itted geodesic dome, trailer, and debris were subsequently removed pursuant 
to the permit; the residence and antennae were never constructed. However, restoration of the 
unpermitted roads was implemented in September of 1997. Since that time, the restoration 
efforts implemented by the previous property owner have been destroyed. 

Commission staff first learned of the recent violations on the property in mid April 2003. Staff 
received reports that a large crew of laborers was grading new roads under the direction of Mr. 
James A. Kay, Jr. ("Kay"), and under the supervision of Kay's representative, Mr. Donald W. 
Schmitz III, of Schmitz & Associates ("Schmitz"). The work was allegedly being performed on 
Kay's property as well as on National Park Service land. Staff contacted Schmitz by telephone 
and Schmitz assured staff that the work on the property was only minor brush clearance for the 
purpose of locating property boundaries and for maintenance on existing roads, and was being 
carried out under the direct supervision of Schmitz. Staff received subsequent reports of 
additional unpem1itted development being undertaken by Kay. 

On Aprill7, 2003, Los Angeles County Public Works Department ("LACPWD") issued a STOP 
WORK, NOTICE OF VIOLATION for unpermitted cut/fill grading on parcels 4464-019-010 
and 4464-022-010. 

Staff conducted a site visit to the area on May 1, 2003, which confirmed that major vegetation 
removal and grading of roads was occurring on the site. On May 2, 2003, staff met with Schmitz 
at the Coastal Commission office in Ventura. Schmitz asserted that no grading had occurred on 
the site and stated that all roads on the property predate the Coastal Act. Staff requested that 
Schmitz 1) allow staff on the property for the purpose of reviewing the alleged violations, and 2) 
arrange for all grading and vegetation removal to cease immediately until staff had the 
opportunity to evaluate the situation. 

On May 8, staff met at the subject properties with Mr. James A. Kay, Jr., and representatives 
from Schmitz, and the law firm of Gaines and Stacey ("Gaines"). Staff inspected the site and 
confirmed that unpermitted development had occurred, including construction of several 
thousand of linear feet of unpermitted roads through either grading and/or removal of native 
vegetation, installation of metal culverts and creosote-soaked railroad ties in a drainage, and 
grading and construction of an Arizona crossing in a blue line stream. The construction of the 
roads continued through May 8, 2003, despite the request from staff on May 2, 2003 that work 
on the roads cease immediately. Staff advised Kay that he was in violation of the Coastal Act 
and, upon completion of the inspection issued Kay a Notice of Intent ("NOI") to issue an 
Executive Director Cease and Desist Order, directing Kay to cease all unpermitted development 
on the subject properties, as well as eight (8) other parcels, including adjacent National Park 
Service parcels, on which unpermitted development had allegedly occurred under the direction 
of Kay. The NOI also directed Kay to cease use of the unpermitted new roads. Kay and Schmitz 
both asserted that nearly all ofthe properties referenced in the NOI were out of the Coastal Zone 

9 



James A. Kay, Jr., 
Cease and Desist Order CCC-03-CD-0 15 
Restoration Order CCC-03-R0-009 
November 25, 2003 

and were therefore not under the jurisdiction of the Commission; however Kay and Schmitz both 
agreed to stop work on the roads. 

On May 9, 2003, LACPWD issued additional STOP WORK, NOTICES OF VIOLATION for 
unpermitted grading on parcels 4464-019-010 and 4464-022-010. 

Pursuant to the requirements of the NOI, Schmitz gave verbal assurance to staff on May 9, 2003, 
that unpermitted work on the site had stopped. However, Kay and Schmitz failed to provide 
required written assurance by the deadline given in the NOI that use of the unpermitted roads had 
also ceased. On May 12, 2003, Commission staff received reports that Kay was continuing to 
drive vehicles on the roads in violation of the NOI. On May 12, 2003, Schmitz submitted a letter 
asserting that work on the roads had stopped, and that they intended to provide staff with a map 
delineating the location of roads, although Schmitz objected to the prohibition on use of the 
roads. 

On May 13, 2003, staff advised Schmitz that they had failed to fulfill the standard set forth in the 
NOI for a response that would stop issuance of the Order, since they had failed to give written 
assurance that use of the roads had ceased. After discussions with staff, Schmitz submitted a 
facsimile letter agreeing to stop use of the roads. Therefore, based on these representations of 
Kay's representative Schmitz, the EDCDO was not issued at that time. 

On May 15, 2003, Schmitz submitted a letter alleging the NOI was deficient because 1) the 
Executive Director's NOI did not specify the exact locations of the unpermitted development, 2) 
the NOI included properties not owned by Kay, 3) Parcel 4464-019-008 is traversed by the 
Coastal Zone boundary, and therefore Schmitz alleged that, without a conducting a Coastal Zone 
boundary determination, staff had no basis for determining whether or not unpermitted 
development had even occurred in the within the Coastal Zone, and 4) the work conducted on the 
roads was exempt "repair and maintenance," and therefore not subject to coastal development 
permit requirements. 

On June 23, 2003, Schmitz advised staff in writing that the owners intended to resume work and 
use of the subject roads, alleging that the roadwork and vegetation removal is beneficial to 
wildlife and is exempt from Coastal review. 

On June 27, 2003, Commission staff issued a Notice of Intent to Commence Restoration Order 
Proceeding, to seek an order compelling Kay to restore the subject parcels to their pre-violation 
condition. The Notice included parcels 4464-019-008, 4464-019-010, and 4464-022-010. A 
second Notice of Intent to Commence Restoration Order Proceeding was issued on July 1, 2003, 
which included parcels 4464-022-001 and 4464-022-014. APN 4464-022-014, which is owned 
by Parkland Ranch, LLC, of which Kay is a member, is the subject of an ongoing investigation 
regarding alleged unpermitted development and is not covered under these proposed Orders. 
The notices informed Kay and the corporate entities that own the parcels that pursuant to 
California Code of Regulations, Title 14, Section 13191(a), the Commission intended to initiate 
restoration order proceedings against him, and outlined steps in the restoration order process. 
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On July 17, 2003, Respondents submitted a Statement ofDefense pursuant to the NOI for the 
Restoration Order. Kay protested the Commission's actions, and asserted that no violations have 
occurred on any of the subject properties, and that the Commission had no legal basis for issuing 
a Restoration Order. The substance of the Statement is outlined in subsequent sections below. 

On July 17, 2003, Kay submitted four incomplete Coastal Development Permit ("CDP") 
applications for parcels 4464-019-008, 4464-019-01 0, 4464-022-001, 4464-022-010, for brush 
clearance/repair and maintenance for existing agricultural roads. The applications do not address 
the unpermitted development, and remain incomplete as ofthe date of this report. 

In spite of the issuance of the Executive Director Cease and Desist Order No. ED-03-CD-146 on 
July 2, 2003, as well as clear direction from staff regarding requirements for coastal development 
permits, Kay has continued to conduct unpermitted development on the subject properties. 

Despite assurances from Kay, Schmitz, and Gaines that development, including use ofthe roads, 
had ceased, staff found evidence that Kay continued to use the roads in violation of the EDCDO, 
including driving heavy equipment on the roads. On August 15,2003, Commission staff and 
Los Angeles Regional Water Quality Control Board (RWQCB) staff met with Schmitz to view 
the property. Staff found evidence of new heavy tire tracks matching the tire tread pattern of the 
six-wheel Polaris®. Development has continued on the subject parcels in violation of the 
Coastal Act and the EDCDO. 

On July 29, 2003, staff conducted a site visit to National Park Service Parcel4464-019-900, and 
located additional unpern1itted development located on parcels 4464-019-900 and 4464-019-008, 
which was conducted at the direction ofKay and under the supervision of his agents, including 
unpermitted road construction resulting in removal of native chaparral vegetation, material 
damage to several oak trees, and placement of metal posts and chain barriers. 

During on-site field meetings with Schmitz on August 4, 2003, August 15, 2003, and November 
10, 2003, staff confirmed with Schmitz the location of unpermitted development on the subject 
properties, and advised Schmitz as to the location of a 970-foot-long existing dirt road located on 
parcel 4464-022-001 that predates the Coastal Act, and that was recognized by the Commission 
in CDP 4-96-084. Staff also found physical evidence that Kay had violated the terms of the 
EDCDO. 

On August 26, 2003, staff informed Gaines in writing that only a 970-foot-Iong access road on 
Parcel 4464-022-00 I is considered legally existing. In CDP 4-96-084, the Commission 
recognized that this portion of the roadway legally existed prior to the Coastal Act. Kay and 
Schmitz maintain that all roads were pre-existing roads; however, neither Kay nor Schmitz have 
produced evidence to support their claim. Regardless, even assuming that any other roads did 
exist on site prior to the Coastal Act, other than the 970-foot-long segment referenced above, the 
unpermitted development performed by the Respondents increased the size, width and/or length 
of such roads without a coastal permit. In addition, the Respondents constructed new culverts at 
streams and constructed new pads, and this constitutes new development for which there can be 
no vested right. Respondents have not filed a claim of Vested Rights, in accordance with the 

11 



James A. Kay, Jr., 
Cease and Desist Order CCC-03-CD-0 15 
Restoration Order CCC-03-R0-009 
November 25, 2003 

Commission's regulations, seeking a determination by the Commission that the roads at issue 
were legally constructed prior to the Coastal Act. 

On September 29, 2003, and September 30, 2003, staff received additional reports of work crews 
driving up to the Castro Peak area toward the subject properties and transporting heavy 
equipment, including a bulldozer and large trucks. During the afternoons, work crews were seen 
leaving the area, and trucks loaded with vegetation were seen leaving the site. 

On October 1, 2003, Commission staff conducted a site visit to adjacent NPS property. At 
approximately 11:45 a.m. staff observed a six-wheel Polaris® work vehicle traveling at a high 
rate of speed on the unpermitted roads across parcels 4464-022-001 and 4464-022-010. 

On October 7, 2003, Commission staff spoke with Ms. Donna Shen ("Shen") of Schmitz and 
Associates. Shen asserted that Kay had abided by the terms of the EDCDO despite the 
expiration of the EDCDO and denied that any work or use of the roads had occurred. Shen 
confirmed that Kay had recently purchased a bulldozer and stated that Schmitz was the only one 
with keys to the vehicle. Shen advised staff that Schmitz had taken possession of the keys to the 
lmlldozer because Kay can be "a little difficult." 

On October 16, 2003, at 2:10 p.m., NPS Rangers observed a work crew clearing and chipping 
vegetation from parcel 4464-019-008. NPS Rangers observed at least three laborers on site 
using a Polaris® work vehicle, and mechanical chipper on the parcel. 

On October 20, 2003, NPS Rangers observed a work crew of at least nine (9) laborers clearing 
and chipping vegetation from parcel 4464-019-008. Laborers were again working on site with a 
Polaris® work vehicle, and mechanical chipper. NPS Rangers also located two new wooden 
posts set in concrete at the property boundary with NPS Parcel 4464-019-900. Stafflater found 
evidence that corroborated the Rangers' reports. 

On October 23, 2003, staff received additional reports that work crews were conducting 
additional roadwork on the subject properties, using a Backhoe Tractor, mechanical wood 
chipper, and the Polaris® vehicle. 

On October 23, 2003, the Executive Director sent Respondents a Notice of Intent to 1) 
commence Cease and Desist Order Proceedings and 2) issue an Executive Director Cease and 
Desist Order (NOI) to Kay, Panorama Ranch, LLC, Deer Valley Ranch, LLC and 
Communication Relay Corporation, Inc., in accordance with the provisions of Coastal Act 
Section 30809(b ). The NOI specifically required cessation of all unpermitted work at the site. It 
stated that the Executive Director intended to issue a CDO unless a satisfactory response was 
received, as referenced by Section 30809(b) of the California Coastal Act. The NOI specifically 
stated: 

"Such a satisfactory response must include an assurance that no further development will be 
undertaken at the site unless specifically authorized by a permit granted by the Commission. " 

The NOI specifically stated that: 
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To prevent the issuance of the Executive Director Cease and Desist Order, you must 
confirm by telephone no later than 1:00 p.m., Friday, October 24, 2003, that all unpermitted 
development, including but not limited to the unpermitted development described above has 
ceased and will not resume without authorization from the Commission, and you must also 
submit an appropriate response by facsimile, followed by hard copy sent via U.S. Mail 
Service, no later than 12:00 pm (noon), Monday, October 27, 2003, including a letter of 
agreement, which unequivocally states: 

1. That no further unpermitted development, including but not limited to 
construction of roads, pads, gates, streambed alteration, or removal of native 
vegetation will occur unless and until a permit for such activities has been issued 
by the California Coastal Commission and any necessary work plans have been 
approved; and 

2. That no further use of the unpermitted roads on parcels 4464-019-008, 4464-019-
1 01, 4464-022-001, 4464-022-01 0 and 4464-019-900 will occur unless and until 
such time as such use were to be legally authorized by the Commission. 

3. A COMPLETE Coastal Development Permit Application will be submitted to the 
California Coastal Commission on or before November 5, 2003, proposing 
restoration of all unpermitted development on the subject properties, including but 
not limited to restoration of unpermitted roads, graded and cleared pads, streambed 
alterations including damage to oak trees, as applicable, or areas where native 
vegetation was removed, on parcels 4464-019-008, 4464-019-101, 4464-022-001, 
and 4464-022-010. 

4. A comprehensive interim erosion control plan to stabilize and control erosion 
from exposed cut and fill slopes on parcels 4464-019-008, 4464-019-101, 4464-
022-001, and 4464-022-01 0 will be submitted to the California Coastal 
Commission on or before November 5, 2003 and after notification of approval by 
Commission staff, the plan shall be fully implemented within 10 days. 

5. All unpennitted gates, gateposts, and chain barriers, will be removed from the 
subject properties no later than 5:00 p.m., Thursday, October 30, 2003, and that 
removal of these unpermitted objects shall be completed by hand tools, without the 
use of motorized vehicles or other heavy mechanical machinery. 

On October 24, 2003, Kimberly Rible ("Rible") of Gaines & Stacey, LLC, informed staff by 
telephone that the subject property owners did not intend to comply with the request in the 
Notice of Intent to confirm that the unpermitted development described in the Notice has ceased 
and would not resume without authorization from the Commission. Therefore, Kay, Panorama 
Ranch, LLC, Deer Park Ranch, LLC and Communications Relay Corporation did not respond to 
the Notice oflntent in a "satisfactory manner", as required by section 30809 of the Coastal Act. 
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The activities referenced herein are within the Coastal Zone and within the Commission's 
jurisdiction. Any development conducted therein requires a coastal development permit from the 
Commission under section 30600 ofthe Coastal Act. No CDP was obtained. Failure to obtain a 
CDP is a violation of the Coastal Act and can subject persons performing such development to 
remedies in Chapter 9 of the Coastal Act, including the issuance of Executive Director Cease and 
Desist Orders under Section 30809 ofthe Coastal Act. 

On October 24, 2003, the Executive Director issued Executive Director Cease and Desist Order 
("EDCDO") No. ED-03-CD-147, directing Kay to cease all unpermitted development on the 
subject parcels. The EDCDO was issued in response to notification by Gaines that Kay did not 
intend to comply with the request to stop unpermitted development in the Notice oflntent. 

On October 27, 2003, Gaines submitted written correspondences advising staff that Kay was 
unwilling to comply with the NOI. Gaines also stated that the Respondents demanded "the 
Commission retract the CDO immediately on the basis that they have not violated the Coastal 
Act." Gaines also requested that the Commission address each of the parcels separately, 
asserting that the Respondents are entitled to separate hearings for each of the subject properties. 

On November 10, 2003, Commission staff met with Deputy Attorney General Daniel Olivas, 
Gaines, Rible, Schmitz, and Shen, to conduct an inspection of the subject properties. Staff 
confirmed that additional unpermitted development and use of the roads had occurred after 
issuance of the previous EDCDO. Staff asked Schmitz about the bulldozer and the continued 
reports of laborers and heavy equipment seen entering and leaving the area. Schmitz confirmed 
that Kay had recently purchased the bulldozer and was using the bulldozer and other heavy 
equipment to clear brush on adjacent property and to provoke the residents in the area. Schmitz 
also recanted his prior assertions that he was supervising Kay's laborers. 

C. Admissions: 

1. Kay admits he is "an officer of Park Lands Ranch, LLC, Deer Valley Ranch, 
LLC, Panorama Ranch, LLC and Communications Relay Corporation (the "Kay 
entities")." (Kay Declaration, exhibit N to the July 17, 2003 Statement of 
Defense, and Statement ofDefense p. 1). 

2. Kay admits that the Kay entities own the properties "which are the subject of the 
California Coastal Commission's ... [Restoration Order] Notices oflntent." (Kay 
Declaration, exhibit N to the July 17, 2003 Statement of Defense, and Statement 
of Defense pgs. 3-4). 

3. Kay admits that work was done which "exceeded exempt routine repair and 
maintenance." In particular, he admits that activities on APN 4464-019-1010 
went beyond brush clearance and repair and that Kay's employees "made some 
significant cuts" into roadbeds he contends were "existing". (July 17, 2003 
Statement ofDefense, Letter from Fred Gaines, pgs. 7 and 11). 
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4. Kay admits that activities on APN 4464-019-008 also had "gone beyond repair 
and maintenance work." Specifically, he admits that about 900 linear feet of 
roadbed work exceeded repair and maintenance. (July 17, 2003 Statement of 
Defense, Letter from Fred Gaines, pgs. 7 and 26). 

5. Kay admits that he is an officer of another entity {LT-WR, LLC) which owns 
other property in the immediate vicinity of the properties which are the subject of 
these Orders, which has had extensive dealings with the California Coastal 
Commission, including addressing Coastal Act violations. (Kay Declaration, 
exhibit N to the July 17, 2003 Statement of Defense, and Statement of Defense, 
pgs 2-3). 

6. Kay admits that "In early 2003, [he] began undertaking work on the Properties" to 
"clear brush" along what he alleges to be "existing roadways and trails." (Kay 
Declaration, exhibit N to the July 17, 2003 Statement of Defense, and Statement 
of Defense p. 5). 

7. Kay admits that "I enlisted employees to undertake the work on some of the 
Properties." He notes that he "monitored these employees to ensure that Coastal 
Act guidelines" were "being adhered to." (Kay Declaration, exhibit N to the July 
17, 2003 Statement ofDefense). 

8. Schmitz told the Commission that it was true that "laborers were removing brush 
and clearing debris". July 17, 2003 Statement of Defense, Letter from Fred 
Gaines, p.5. 

9. Kay's agent, Schmitz, has admitted that unpermitted vegetation clearance and 
grading conducted on parcel 4464-022-010, was completed "by mistake." As 
noted on p. 5, above, during an on-site meeting on November 10, 2003 between 
Coastal Commission staff and representatives of Kay, staff questioned Schmitz 
regarding a section of hillside, which had been cleared of vegetation for 
approximately 150 feet in length and 10 to 20 feet in width across a steep slope, 
and down into a blue line stream. Schmitz stated that the road was cleared "by 
mistake," and indicated that the Respondents believed it was a road, but stopped 
once they determined no road existed. 

10. Panorama Ranch, Deer Valley Ranch, Park Lands Ranch and Communications 
Relay admit the "same facts which [were] admitted in the July 17th Statement of 
Defense." November 12, 2003 Statement of Defense, Letter from Kimberly 
Rible. 
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D. Basis for Issuance of Cease and Desist Order: 

The statutory authority for issuance of this Cease and Desist Order is found in Section 30810 of 
the Coastal Act, which states: 

(a) If the commission ... determines that any person ... has undertaken, or is 
threatening to undertake, any activity that (1) requires a permit from the 
commission without securing the permit or (2) is inconsistent with any permit 
previously issued by the commission, the commission may issue an order 
directing that person to cease and desist. 

Section 30810 also provides that: 

(b) The cease and desist order may be subject to such terms and conditions as the 
commission may determine are necessary to ensure compliance with this 
division, including immediate removal of any development or material or the 
setting of a schedule within which steps shall be taken to obtain a permit 
pursuant to this division. 

E. Basis of Issuance of Restoration Order 

The statutory authority for issuance of this Restoration Order is provided for in §30811 of the 
Coastal Act, which states: 

In addition to any other authority to order restoration, the commzsswn, a local 
government that is implementing a certified local coastal program, or a port governing 
body that is implementing a certified port master plan may, after a public hearing, order 
restoration of a site if it finds that the development has occurred without a coastal 
development permit from the commission, local government, or port governing body, the 
development is inconsistent with this division, and the development is causing continuing 
resource damage. 

The Commission has the authority to order restoration of the site if it determines that the 
development a) has occurred without a coastal development permit, b) is inconsistent with the 
Coastal Act, and c) is causing continuing resource damage. Commission staff has already 
verified that there was no permit issued for this development, a determination that the alleged 
violator does not dispute. The following paragraphs provide evidence that the development is 
also inconsistent with the Coastal Act and is causing continuing resource damage. 

Unpermitted Development is Inconsistent with the Coastal Act 

The unpermitted development is inconsistent with the following resource protection policies of 
the Coastal Act: 

a) Section 30231 (water quality), 
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b) Section 30240 (environmentally sensitive habitat areas or ESHA), 
c) Section 30251 (scenic and visual qualities; minimization of natural landform alteration), 

and 
d) Section 30253 (geologic stability, protection against erosion). 

Description of Resource Impacts 

The following paragraphs present an analysis of the respects in which the unpermitted 
development is inconsistent with specified resource protection policies of the Coastal Act and is 
causing continuing damage to resources protected by such policies. 

Water Quality 

Section 30231 of the Coastal Act states, in part, that "the quality of coastal waters, [and] streams 
appropriate to maintain optimum populations of marine organisms ... shall be maintained and, 
where feasible, restored through, among other means, minimizing adverse effects of waste water 
discharges and entrainment, controlling runoff [and] preventing depletion of ground water 
supplies and substantial interference with surface water flow." Grading and vegetation removal 
on the site has removed surface vegetation, ground cover, subsurface rootstock, and left 
substantial areas of bare soil throughout the property, including areas with road cuts of one to ten 
feet high on oversteepened hillsides exceeding 60 percent slopes. These areas are highly 
susceptible to erosion and may contribute directly to the degradation of water quality in the 
surrounding coastal waters and streams through increased sediment input. 

Unpermitted stream alterations were completed to facilitate vehicle crossing of the unpermitted 
roads, including removal of native vegetation along the stream corridors, placement of soil and 
rock fill material, creosote-soaked railroad ties and metal pipe culverts within natural drainages, 
as well as manipulation of boulders and cobbles for construction of an Arizona Crossing in a 
designated blue line stream near the southeast comer of parcel 4464-019-010. (Exhibit 5). 

Therefore, based on these facts, the unpermitted development that is the subject of these Orders 
is inconsistent with Section 30231 ofthe Coastal Act. 

Environmentally Sensitive Habitat Areas 

Section 30240 of the Coastal Act states, in part, that "Environmentally sensitive habitat areas 
shall be protected against any significant disruption of habitat values, and only uses dependent 
on those resources shall be allowed within those areas." Several natural drainages and ravines 
are located on site including three designated blue line streams. The area is dominated by 
chaparral habitat, interspersed with individual oak trees, stream channels and mature oak 
woodlands. The unpermitted grading and vegetation clearance caused the direct removal and 
discouragement of the growth of watershed cover, including native chaparral, which is 
Environmentally Sensitive Habitat Area ("ESHA"), resulting in a reduction in the amount and 
quality of the habitat and watershed cover in the area. The Commission Biologist, Dr. John 
Dixon, has found that healthy chaparral habitat in the Santa Monica Mountains is ESHA. Dr. 
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Dixon's findings are set forth in the Memorandum d_ated March 25, 2003, attached as Exhibit 6, 
and incorporated herein. 

In addition to being inconsistent with Section 30240 of the Coastal Act, the unpermitted 
development is inconsistent with resource protection policies of the 1986 Malibu/Santa Monica 
Mountains Land Use Plan ("LUP"). The site consists of primarily native chaparral vegetation 
and has been verified by Commission staff to be ESHA. The LUP maps specifically include 
designated oak woodlands and significant watersheds on this site. At least two of the blue line 
streams identified by the U.S. Geological Survey are impacted by unpermitted development, 
including a graded road and Arizona crossing through a blue line stream on parcel4464-019-008, 
and vegetation clearance through a blue line stream on parcel 4464-022-010. Commission 
Biologist Dr. John Dixon has viewed the site and confirmed that the area is substantially native 
chaparral ESHA (Exhibit 6). 

The unpermitted roads, pads, and vegetation clearance on the subject properties are inconsistent 
with the policies of the Coastal Act, and far exceed the standards of development allowed 
pursuant to the LUP. Development on the site is not clustered and does not minimize landform 
alteration or disturbance to natural drainages, native vegetation, or impacts to public parklands. 
In fact, the roads and pads have been constructed in a diffuse manor though steeply sloping 
terrain and significant chaparral habitat, stream channels, and oak woodlands. It is not known if 
the roads will provide access to any future structures that might be proposed for the site, where 
the appropriate location for future structures may be, or if additional access roads will be sought 
to access proposed structures. 

The LUP policies addressing protection of Significant Watersheds and ESHAs are among the 
strictest and most comprehensive set forth in the LUP. The Commission, in certifying the LUP, 
emphasized the importance placed by the Coastal Act on protecting sensitive environmental 
resources. The LUP includes several policies designed to protect ESHAs and address stream 
protection and erosion control, from both the individual and cumulative impacts of development. 
These policies include: 

P68 Environmentally sensitive habitat areas (ESHAs) shall be protected 
against significant disruption of habitat values, and only uses dependent on such 
resources shall be allowed within such areas. Residential use shall not be 
considered a resources dependent use. 

P74 New development shall be located as close as feasible to existing 
roadways, services, and existing development to minimize the effects on sensitive 
environmental resources. 

P82 Grading shall be minimized for all new development to ensure the 
potential negative effects of runoff and erosion on these resources are minimized. 

P84 In disturbed areas, landscaping plans shall balance long-term stability and 
minimization of fuel load. For instance, a combination of taller, deep-rooted 
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plants and low-growing covers to reduce heat output may be used. Within 
ESHAs and Significant Watersheds, native plant species shall be used, consistent 
with fire safety requirements. 

P88 In ESHAs and Significant Watersheds and other areas of high potential 
erosion hazard, require site design to minimize grading activities and reduce 
vegetation removal based on the following guidelines: 

./ Structures should be clustered . 

./ Grading for access roads and driveways should be minimized; the standard 
new on-site access roads shall be a maximum of 300 feet or one-third the 
parcel depth, which ever is less. Longer roads may be allowed on 
approval of the County Engineer and Environmental Review Board and 
the determination that adverse environmental impacts will not be incurred. 
Such approval shall constitute a conditional use . 

./ Designate building and access envelopes on the basis of site inspection to 
avoid particularly erodible areas . 

./ Require all sidecast material to be recompacted to engineering standards, 
re-seeded, and mulched and/or burlapped. 

P90 Grading plans in upland areas of the Santa Monica Mountains should 
minimize cut and fill operations in accordance with the requirements of the 
County Engineer. 

P91 All new development shall be designed to mm1m1ze impacts and 
alterations of physical features, such as ravines and hillsides, and processes of the 
site (i.e., geological, soils, hydrologic, water percolation and runoff) to the 
maximum extent feasible. 

P96 Degradation of the water quality of groundwater basins, nearby streams, or 
wetlands shall not result from development of the site. Pollutants, such as 
chemicals, fuels, lubricants, raw sewage, and other harmful waste shall not be 
discharged into or alongside coastal streams or wetlands. 

As illustrated above, the unpermitted development, which is the subject of these Orders, is 
inconsistent with the Section 30240 of the Coastal Act or the development policies of the LUP. 

Scenic and Visual Qualities; Minimization of Natural Landform Alteration 

Coastal Act Section 30240 (b) states that: 
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Development in areas adjacent to environmentally sensitive habitat areas and parks 
and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade those areas, and shall be compatible with the continuance of 
those habitat and recreation areas. 

Coastal Act Section 30251 states that: 

The scenic and visual qualities of coastal areas shall be considered and 
protected as a resource of public importance. Permitted development shall 
be sited and designed to protect views to and along the ocean and scenic 
coastal areas, to minimize the alteration of natural land forms, to be visually 
compatible with the character of surrounding areas, and, where feasible, to 
restore and enhance visual quality in visually degraded areas. New 
development in highly scenic areas such as those designated in the California 
Coastline Preservation and Recreation Plan prepared by the Department of 
Parks and Recreation and by local government shall be subordinate to the 
character of its setting. 

The subject properties are surrounded by the Santa Monica Mountains National Recreation Area, 
which is a popular visitor destination point for recreation, and includes several trails. Several 
hundreds of acres of public parklands and public trails lie adjacent to the subject properties, and 
represent a substantial public investment in adjacent open space and recreational lands. (In fact, 
laborers at the direction of Kay actually encroached onto National Park Service property and 
damaged park resources, removing native chaparral vegetation and damaging several oak trees.) 

The properties are also in a highly scenic area due to the rural atmosphere, open spaces and 
vistas, large continuous areas of native vegetation and extensive network of publicly owned 
lands. The unpermitted development is contributing significantly to the degradation of scenic 
resources and the community character of the surrounding rural area through the alteration of the 
natural landform on the site's steep hillsides and ridge tops. 

The roads and pads cleared on the subject properties are located in a sparsely developed area of 
the Santa Monica Mountains, and can be easily seen from public parklands and from Latigo 
Canyon Road. The LUP specifically identifies the area containing the site as a designated view 
shed, and Castro Peak as a significant ridgeline. Castro Peak is one of the most visible 
landmarks in the Santa Monica Mountains. Unpermitted construction of roads and clearance of 
vegetation on the subject properties degrades scenic views in this area. 

With regard to the protection of visual resources, the specifically applicable LUP policies 
include: 

P91 All new development shall be designed to mm1m1ze impacts and 
alterations of physical features, such as ravines and hillsides, and processes of the 
site (i.e., geological, soils, hydrological, water percolation, and runoff) to the 
maximum extent feasible. 
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P125 New development shall be sited and designed to protect public views from 
LCP-designated scenic highways to and along the shoreline and to scenic coastal 
areas, including public parklands. Where physically and economically feasible, 
development on sloped sites should be set below road grade. 

P130 In highly scenic areas and along scenic highways, new development (including 
buildings, fences, paved areas, signs, and landscaping) shall: 

./ be sited and designed to protect views ... 

./ minimize alteration of landforms ... 

./ be landscaped to conceal raw-cut slopes ... 

./ be visually compatible with and subordinate to the character of its setting ... 

./ be sited so as not to significantly intrude in the skyline as seen from public 
viewing places. 

P 13 Where feasible, prohibit placement of structures that will break the ridgeline 
view, as seen from public places. 

P134 Structures shall be sited to conform to the natural topography, as feasible. 
Massive grading and reconfiguration of the site shall be discouraged. 

P135 Ensure that any alteration of the natural landscape from earthmoving 
activity blends with the existing terrain of the site and the surroundings. 

As illustrated above, the unpermitted development, which is the subject of these Orders, is 
inconsistent with the Sections 30240 and 30251 of the Coastal Act or the development policies 
ofthe LUP. 

Geologic Stability 

Section 30253 of the Coastal Act states, in part, that "New development shall: (1) Minimize 
risks to life and property in areas of high geologic, flood, and fire hazard, [and] (2) Assure 
stability and structural integrity, and neither create nor contribute significantly to erosion, 
geologic instability, or destruction of the site or surrounding area." The grading of roads and 
removal of vegetation has left substantial areas ofbare soils or thinly vegetated soils exposed on 
steep slopes. Such areas will contribute significantly to erosion at the site. There has been no 
proactive revegetation of the graded areas on the site to provide erosion control or to stabilize the 
disturbed areas. Some of the removed vegetation has been chipped and scattered over portions 
ofthe site; however most of the roads and steep cut and fill slopes remain stripped of vegetative 
cover and exposed to erosion hazard. 

The unpermitted graded roads and pads, which have been cleared and graded on steep slopes and 
through stream channels on the subject property, do not minimize landform alteration on the site, 
as is required by Section 30253. Roads have been graded on steep hillsides exceeding 60 percent 
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slopes in some sections, dislodging bedrock and soil material, which has been sidecast down 
slope, burying live vegetation, creating unstable, oversteepened fill slopes that are unengineered, 
unstable, and visibly eroding. On May 8, 2003, August 15, 2003, and November 10, 2003, staff 
observed boulders in excess of 24 inches in diameter lying unsecured along the fill slopes of the 
roads, which were easily dislodged by hand and rolled down slope. On November 10, 2003 staff 
inspected the cut and fill slopes along the roads and pads. Rock, soil, and vegetative material, 
which has been loosely piled down slope of the roads and pads, is easily dislodged and pushed 
down slope. Superficial excavation of sidecast fill slopes at several locations along the roads and 
pads revealed that pieces of the cleared vegetation, including limbs and trunks, have been buried 
beneath the fill material, providing inadequate support for the sidecast fill material. In some 
areas, rock and soil is piled up against and supported by live vegetation, including chaparral 
vegetation and the trunks of oak trees. 

As illustrated above, the unpermitted development that is the subject of these Orders is 
inconsistent with the Section 30253 of the Coastal Act or the development policies of the LUP. 

Unpermitted Development is Causing Continuing Resource Damage 

The unpermitted development is causing continuing resource damage, as defined in Section 
13190 ofthe Commission's regulations: 

'Continuing. ' when used to describe 'resource damage, ' means such damage which 
continues to occur as of the date of issuance of the Restoration Order. 

'Resource ' means any resource which is afforded protection under the policies of Chapter 3 
of the Coastal Act, including but not limited to public access, marine and other aquatic 
resources, environmentally sensitive wildlife habitat, and the visual quality of coastal areas. 

'Damage ' means any degradation or other reduction in quality, abundance, or other 
quantitative or qualitative characteristic of the resource as compared to the condition the 
resource was in before it was disturbed by unpermitted development. " 

Since the unpermitted development continues to exist at the subject property and, as described in 
detail in the sections above, is causing adverse impacts to resources protected by the Coastal Act 
that continue to occur as of the date of this proceeding, damage to resources is "continuing" for 
purposes of Section 30811 of the Coastal Act. 

F. CEQA 

The Commission finds that the cease and desist activities and removal of the unpermitted 
development and restoration of the property to the conditions that existed prior to the 
unpermitted development, as required by these Cease and Desist and Restoration Orders, is 
consistent with any applicable requirements of the California Environmental Quality Act 
(CEQA) of 1970 and will not have significant adverse effects on the environment, within the 
meaning of CEQ A. The Cease and Desist and Restoration Orders are categorically exempt from 
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the requirement for the preparation of an Environmental Impact Report, based on Sections 
15060(c)(3), 1506l(b)(2), 15307, 15308 and 15321 ofthe CEQA Guidelines. 

G. Allegations 

1. Respondent James A. Kay, Jr., is an officer, member, and the responsible representative for 
Panorama Ranch, LLC, owner of APN 4464-019-008 and APN 4464-022-010, Deer Valley 
Ranch, LLC, owner of APN 4464-019-010, and is the President and Managing Officer of 
Communications Relay Corp., owner of APN 4464-022-001. Unpermitted development has 
been undertaken at the direction of Kay on parcels 4464-019-008, 4464-019-010, 4464-022-
001, and 4464-022-010, and on United States Government parcel4464-019-900. 

2. James A. Kay, Jr., acting as the responsible representative for Panorama Ranch, LLC, Deer 
Valley Ranch, LLC, and Communications Relay Corporation, has undertaken development, 
as defined by Coastal Act Section 30106, at the subject properties, including removal of 
major vegetation and destruction and disturbance of Environmentally Sensitive Habitat, 
including but not limited to removal of native chaparral and damage to native oak trees; 
grading and clearing of new roads and pads; unpermitted streambed alteration, including but 
not limited to grading, filling, and manipulation of channel substrate, installation of metal 
culverts and creosote-treated railroad ties, and construction of an Arizona crossing in a blue 
line stream; and construction of unpern1itted structures including but not limited to metal 
gates, and metal and wood gate posts with chain barriers set with concrete bases. 

3. No exemption from the permit requirements of the Coastal Act applies to the unpermitted 
development on the property. Except as discussed herein, the Commission has not made a 
determination that the unpermitted roads and pads, which are subject to these Orders predate 
the Coastal Act. 

CDP file No. 4-96-084 indicates legally existing development on the subject properties that 
the Commission recognized in CDP No. 4-96-084 predates the Coastal Act. This includes 
Castro Motorway, which crosses parcels 4464-022-001 and 4464-022-01 0, and a dirt road 
entering parcel 4464-022-001 from Castro Motorway. In addition, a dirt road, which crosses 
the northwest quadrant of parcel 4464-019-008, predates the Coastal Act. 

A series of aerial photographs of the Castro Peak area, which date back to the 1920's, shows 
a progression of development in the area, and clearly demonstrates that the additional roads, 
Arizona crossing, pads and clearings on the subject properties, which are the subject of these 
Orders, are not established development predating the Coastal Act. 

The Respondents claim that the development, which is the subject of these Orders, was 
"hidden" by the thick chaparral vegetation, and is thus is not visible in aerial photographs of 
the area. However, most of the unpermitted roads and pads lie on exposed, open terrain, and 
would be clearly visible in aerial photographs if they did in fact exist during the last 50 years, 
just as they are clearly visible in aerial photographs taken during 2002 and 2003. 
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Furthermore, the Respondents have not submitted a claim of Vested Rights seeking a 
Commission determination regarding their allegation that the roads predate the Coastal Act. 
Moreover, Respondents have admitted that some of the roads were only a trail prior to Kay's 
unpermitted development. 

H. Violators' Defenses and Commission's Response 

On July 17, 2003, Attorney Fred Gaines ("Gaines") submitted a Statement of Defense in 
response to the NOI for the Restoration Order, on behalf of "James A. Kay, Jr. ("Kay"), an 
officer of entities which own property in unincorporated Malibu" (Exhibit 7). On November 12, 
2003, Gaines submitted a second Statement of Defense responding to allegations in the NOI for 
the Cease and Desist Order. Kay does not admit to any of the allegations contained in the NO Is. 
Kay denies that any Coastal Act violations have occurred on the subject properties. Kay 
acknowledges that while certain activities conducted on APN 4464-019-008 and APN 4464-019-
01 0 "went beyond typical brush clearance, repair, and maintenance, they still constitute 
development that is consistent with the Coastal Act." Kay also denies that the subject properties 
are located within the Coastal Zone, and therefore Kay denies that the properties are within the 
Commission's jurisdiction to issue the proposed Restoration Order. The following sections 
describe the defenses contained in the Statements of Defense and set forth the Commission's 
response to each defense. 

Respondents' Statements of Defense raised both general issues, which they would have address 
all parcels subject to these Orders, and some issues, which they raise with respect to particular 
parcels. They have indicated a desire to have the parcels addressed separately, so although much 
of the work appears to have been conducted across parcel boundaries and without obvious regard 
for legal boundaries between them, as a courtesy, our discussion below adopts their general 
format, and addresses both general issues·and issues raised by Respondents with respect to each 
individual parcel. 

Respondents' Statements of Defense raised both general issues, which they would have address 
all parcels subject to these Orders, and some issues which they raise with respect to particular 
parcels. They have indicated a desire to have the parcels addressed separately, so although much 
of the work appears to have been conducted across parcel boundaries and without obvious regard 
for legal boundaries between them, as a courtesy, our discussion below adopts their general 
format, and addresses both general issues and issues raised by Respondents with respect to each 
individual parcel. 

In the November Statement of Defense, Respondents requested separate hearings on the 
alleged violations on each of the five parcels to avoid undue prejudice and irrelevant 
evidence and to provide due process. As noted above, two of the parcels have the same 
owner, Panorama Ranch, LLC, and one of the parcels is not owned by any of the 
Respondents, but is owned by the National Park Service. In addition, Kay is a respondent 
against whom relief is sought for the unpermitted development on each parcel. Separate 
hearings are not necessary to insure a fair hearing. The staff report addresses the specific 
development that occurred on each parcel, and identifies and responds separately to the 
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defenses that Respondents assert that are specific to development on a particular parcel. 
Many of the issues are common to all parcels, such as the nature of the ongoing damage to 
coastal resources and the common defenses that Respondents raise with respect to the 
development on all five parcels. At the hearing, Respondents may further identify any 
factual issues that relate to a particular parcel or legal defense regarding a particular 
parcel. None of the Respondents will be prejudiced by conducting one hearing. In fact, 
one hearing is a more efficient way of dealing with the issues, avoids duplication of effort, 
and still allows for distinctions to be made regarding each of the parcels. 

ALL PARCELS 

Defenses Set Forth in Gaines' July 17, 2003 Cover Letter to SOD 

Kay's Defense: 

A. and B. In these defenses, Kay asserts that the work performed on the subject 
properties is not "development" under the definition of section 30106 and therefore 
no violation of the Coastal Act occurred. 

Commission's Response: 

As explained in more detail in this report, the unpermitted activities on the subject properties 
include the following, which constitute "development" pursuant to section 30106: 1) removal of 
large amounts of native vegetation, including chaparral, riparian vegetation and portions of oak 
trees constitutes "removal or harvesting of major vegetation"; 2) placement of dirt, rocks, 
railroad ties, culverts, concrete, posts, gates and chain barriers constitutes "placement or erection 
of any solid materials or structure" as well as "construction ... of any structure"; 3) grading 
occurred which constitutes "grading, removing, dredging, mining, or extraction of any 
materials"; 4) creation of roads and a stream crossing to bring vehicles onto areas of the subject 
properties that previously could not be accessed by vehicles constitutes "change in the density or 
intensity of use of land"; and 5) construction of the roads constitutes "construction, 
reconstruction, demolition, or alteration of the size of any structure." 

Kay's Defense: 

Kay also asserts that the brush clearance, repair and maintenance that was conduced 
occurred on existing roadways or trails that were not expanded, and that these activities 
were exempt "repair and maintenance" under section 30610. 

Commission's Response: 

This defense is based on the assertion that the unpermitted development was repair and 
maintenance of roads that were legally constructed prior to the Coastal Act, for which a vested 
right exists. The Commission has not made a determination that a vested right exists for the 
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roads at issue. Respondents have not filed a Claim of Vested Rights in accordance with 
Commission regulations seeking such a determination. Such a proceeding before the 
Commission would require a determination of: whether the roads at issue were legally 
constructed prior to the Coastal Act; whether they were abandoned and ceased to exist and, if so, 
whether there is a vested right to reconstruct them at this time;' whether existing roads or trails 
were enlarged or extended and, if so, whether there was a vested right to do so; and whether 
under the Commission's regulations, repair and maintenance of pre-existing roads (if any) in this 
location requires a coastal development permit. Under the Commission's regulations (section 
13252(a)(3) ofTitle 14, California Code ofRegulations), repair and maintenance of existing 
development is not exempt from permit requirements if it is work located in an environmentally 
sensitive habitat area that includes (A) placement or removal of any solid materials; or (B) 
presence, whether temporary or permanent, of mechanized equipment. This action concerns 
unpermitted development that occurred in native chaparral, riparian areas, and oak woodland, 
which constitute environmentally sensitive habitat areas. The unpermitted development involved 
placement or removal of solid materials (i.e., plants, dirt, rocks, culverts, concrete, gates, posts 
and chains). The unpermitted development also included the presence of mechanized equipment 
(wood chipper and Polaris vehicle). 

In addition, as discussed in more detail in this report, the available evidence indicates that the 
roads at issue did not exist prior to the Coastal Act, except with the possibility of a road on the 
National Park Service Property that was revegetated and no longer existed at the time the 
Respondents' unpermitted activities occurred. Therefore, since the Commission has not 
determined that the roads at issue were legally constructed, pre-existing roads, the disputed 
development is not exempt as repair and maintenance. Kay also admits that the above defenses 
do not apply to certain work performed on APN 4464-019-008 and APN 4464-019-010. 
Therefore, Kay admits that certain development that was conducted on these parcels is not repair 
and maintenance that is exempt from the permit requirements of the Coastal Act. 

Kay's Defense: 

Kay also asserts that all work was conducted by hand tools (rather than mechanized 
equipment). 

Commission's Response: 

This is controverted by Commission staff and National Park Service staff observations of a gas 
wood chipper and Polaris vehicle being used for development on the subject properties. 
Moreover, as noted elsewhere in this discussion, even if true, this would not provide a defense to 
the enforcement action at hand. 

Kay's Defense: 

C. Kay asserts that he should not be liable for violating the Coastal Act because he 
sought legal advice before proceeding. 
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Commission's Response: 

While this is a factor that a court might consider in assessing civil penalties and punitive 
damages, it is not relevant to the determination of whether Kay conducted, supervised, ordered 
and/or directed unpermitted development that violated the Coastal Act. Nor is it relevant to 
whether Kay should be ordered to cease conducting unpermitted development that violates the 
Coastal Act and to restore the areas where such unpermitted development occurred. Such an 
order is appropriate to respond to the violations that already occurred, regardless of Kay's intent, 
and to insure no further violations occur. Likewise, Kay's assertion that he has complied with 
requests to cease all work and use of the roads is not relevant to whether Kay should be ordered 
to restore the areas where unpermitted development occurred. In addition, as explained in more 
detail elsewhere in this report, there have been observations of continuing road construction 
activities on the subject parcels, and an order directing Kay to cease all such unpermitted 
development will insure that these activities do not continue. Kay also asserts that the 
Commission has not provided evidence supporting its claim of ongoing biological damage. The 
ongoing damage to water quality, visual resources and native habitat caused by the unpermitted 
development is described in detail elsewhere in this report and constitutes evidence of ongoing 
damage to resources. 

Kay's Defense: 

D. Kay asserts that the roads at issue pre-date the Coastal Act and he has a vested 
right under section 30608 to use, repair and maintain them without a CDP. 

Commission's Response: 

This is addressed above in the discussion of defenses A. and B. The Commission has not 
determined that such vested rights exist. 

Kay's Defense: 

E. Kay asserts that the Commission's actions constitute an unlawful taking of private 
property under the California and United States Constitutions. 

Commission's Response: 

The Coastal Act requirement that a person must obtain a coastal development permit prior to 
conducting development in the coastal zone does not constitute an unlawful taking of property. 
Furthermore, this action does not constitute a final action by the Commission regarding the type 
or extent of allowed development on the properties. The Commission has not made a final 
determination on any application for a permit authorizing any residential, commercial or 
industrial structures or use of the properties. 

Kay's Defense: 
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F. Kay asserts that the Commission's actions violated his civil rights by singling 
him out, by denying him use of the properties and by failing to provide due 
process. 

Commission's Response: 

It does not violate Kay's civil rights to order that he not use roads that were constructed in 
violation of the Coastal Act and that he restore them. The ordered restoration is intended to 
eliminate the illegal development and restore the properties to the condition they were in at the 
time Respondents purchased the properties. The Commission hearing procedures and statutes 
provide procedural and substantive due process. As stated above in the response to defense E., 
the Commission has not made a final determination on any application for a permit authorizing 
any residential, commercial or industrial structures or use of the properties. 

Kay's Defense: 

G. Kay asserts that the Commission's actions constitute pre-condemnation activity 
with regard to the Kay properties. 

Commission's Response: 

The Commission does not have the authority to acquire property through purchase or 
condemnation and is not involved in any efforts of another agency to purchase or condemn 
the subject properties. The Commission's enforcement action is not part of a strategy by the 
Commission to permanently preserve or acquire the subject properties. The Commission's 
enforcement action is intended to insure that no development occurs on the subject properties 
unless it is authorized in a coastal development permit, as required under the Coastal Act, 
and that any development on the properties will be consistent with the resource protection 
policies ofthe Coastal Act. 

Kay's Defense: 

Kay objects to issuance of the order because the commission has "failed to provide ••. any 
sort of hearing (either a restoration order hearing, a coastal development permit 
application hearing, and/or a hearing with regard to the matters contained in the CDOs)." 
He also claims this is a "violation of ... due process rights." He goes on to say that 30621 
requires that a hearing be set no later than 49 days after the application is filed with the 
Commission. 

Commission's Response: 

It should be noted that Respondents submitted their applications for Coastal Development 
Permits in response to the enforcement action, after they had received numerous enforcement 
letters, including an Executive Director Cease and Desist Order. Moreover, the deadlines for 
hearing this late-filed application are far from run. This packet was received on Nov. 12, 2003. 
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This packet was, even if complete, far too late for the matter to be heard at the December 
hearing. The applications are not yet deemed filed at this time, under the Commission's 
regulations for submittals. The 30-day review period for the additional materials submitted ends 
on December 12 and the Commission staffwill review the additional information in order to 
determine if the applications are complete. Once the applications are filed, assuming the 
applicant has submitted all necessary information, the 180 days permit streamlining act deadline 
would fall sometime in June, 2004. 

Finally, it should be noted that the applications submitted by Respondents were for after the fact 
authorization of"repair and maintenance" only. They do not address in any way restoration of 
the site or the other measures addressed in these Orders. 

While the Commission will of course address Respondents' applications in a timely way, it 
would be patently unfair to give their application preferential treatment, and address and hear 
their application before other applicants who have filed in a timely way prior to Respondents' 
application. 

The Coastal Act clearly provides for hearings for all Commission Restoration and Commission 
Cease and Desist Orders, as we are doing here. 

Kay's Defense: 

1. "Kay does not know with certainty and, on that basis, denies that this parcel [all 
parcels] is within the coastal zone and within the Commission's jurisdiction. Based 
on the foregoing, the Commission has no authority under §30811 to issue a 
Restoration Order and no authority under §30830 to impose civil liability on Kay." 

Commission's Response: 

Kay asserts that the subject properties are not within the Coastal Commission's jurisdiction; 
however, on May 8, 2003, Commission staff notified Kay that the properties are located in the 
Coastal Zone, and are therefore within the jurisdiction of the Commission. Although Kay asserts 
that the unpem1itted development is out of the Coastal Zone, Kay has submitted portions of Real 
Estate property assessments prepared for the previous owner. These brochures indicate that 
parcels 4464-019-008, 4464-019-010, and 4464-022-010 are in the Coastal Zone. These 
documents were available to Kay when he purchased these properties on June 16, 2002. Parcel 
4464-022-001 is farther seaward of 4464-019-008 and 010; as such, it should have been obvious 
to Kay that all four parcels were in the Coastal Zone and subject to the Coastal Act. 

In addition, prior to April 25, 2003, Kay's representative Schmitz requested a Coastal Zone 
Boundary Determination from the Coastal Commission GIS/Mapping Unit in San Francisco for a 
separate parcel ( 4464-0 19-007). On April 25, 2003, the boundary line determination for 4464-
019-007 was sent to Schmitz and Associates, and clearly indicates that the subject properties are 
within the Coastal Zone. Despite this detennination, Kay and Schmitz continue to assert that the 
properties are not located within the Coastal Zone. 
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In addition, Kay has continued and maintained unpermitted development on an adjacent 
property, including unpermitted development on public parkland, which has been the subject of 
ongoing Commission enforcement action since 1997 and a recent settlement agreement 
involving the California Attorney General's Office. As such, Kay has been made well aware of 
the proximity of the Coastal Zone as well as the requirements for Coastal Development Permits 
for the development in the Coastal Zone. 

Kay's Defense: 

"The vegetation in the areas in question consists of mixed chaparral, and not coastal sage 
scrub. The dominant plant species throughout the area consist of robust shrub species that 
grow to more than six feet in height and form extremely dense stands (chamise, canothus, 
manzanita, and toyon). Mixed chaparral is not considered by any authoritative agency as 
either coastal sage scrub or sensitive vegetation." 

Commission's Response: 

Kay's consulting biologist, Mr. Steve G. Nelson, asserts that chaparral of the Santa Monica 
Mountains is not considered "sensitive vegetation." The Commission has found that the 
vegetative community of the site meets the definition of ESHA under the Coastal Act. Section 
30107.5 of the Coastal Act defines environmentally sensitive areas as "Any area in which plant 
or animal life or their habitats are either rare or especially valuable because of their special 
nature or role in an ecosystem and which could be easily disturbed or degraded by human 
activities and developments." 

On July 22, 2003, Dr. John Dixon, Coastal Commission biologist, conducted a site visit to the 
area, and confirmed that the site is substantially classified as ESHA (chaparral habitat). The 
value of chaparral habitat is well documented by the Coastal Commission. In a memorandum 
dated March 25, 2003, entitled, "Designation of ESHA in the Santa Monica Mountains" Dr. 
Dixon explicitly confirms, "because of its important roles in the functioning of the Santa Monica 
Mountains Mediterranean ecosystem, and its extreme vulnerability to development, chaparral 
within the Santa Monica Mountains meets the definition ofESHA under the Coastal Act." The 
parcels that are the subject of these Orders are specifically included in the area described as 
ESHA by Dr. Dixon in this memorandum. 

In adopting the local Coastal Program ("LCP") for the City of Malibu on September 13, 2002, 
the Commission recognized the importance of chaparral ESHA, such as the property at issue 
here, as an integral part of the Santa Monica Mountains ecosystem. Moreover, the LUP 
specifically identifies several acres of the subject properties as sensitive habitat, including oak 
woodlands and significant watersheds. In addition, three blue line streams identified by the U.S. 
Geological Survey are identified on the parcels. 

2 Memorandum from John Dixon to Ventura Commission staff entitled "Designation ofESHA in the Santa Monica 
Mountains," dated March 25, 2003. 
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In addition, despite the Respondents' assertion that native chaparral does not meet the definition 
of ESHA under the Coastal Act; other entities have similarly recognized the importance of the 
chaparral habitat in this area, as illustrated below. 

The subject properties are surrounded by, and are contiguous with, significantly undeveloped 
areas of the Santa Monica Mountains region, including large tracts ofNational Park Service 
lands. The Los Angeles County Significant Ecological Area Update Study 2000, prepared for the 
Los Angeles County Department of Regional Planning, includes the subject properties in a 
proposed Significant Ecological Area ("SEA"), which includes approximately 99,430 acres of 
land in the Santa Monica Mountains. 

The Los Angeles County General Plan identifies SEAs as "ecologically important fragile land 
and water areas that are valuable as plant or animal communities and often important to the 
preservation of threatened or endangered species. Each SEA includes areas that contain 
examples of plants and animals that cumulatively represent biological diversity. Preservation of 
this biological diversity is the main objective of the SEA designation and connecting important 
natural habitats plays an important role in maintaining biotic communities."3 

The Santa Monica Mountains North Area Plan component of the Los Angeles County General 
Plan further states that "Coastal sage scrub, chaparral, and rock outcrops tend to support similar 
species, with such reptiles as western fence lizards, western whiptails, western rattlesnakes, and 
gopher snakes; birds such as towhees, sparrows, California thrashers, bushtits, and wrentits; and 
mammals such as bats, woodrats, mule deer, and bobcats."4 

Kay's Defense: 

The Roads and Trails Pre-Date The Coastal Act. 

Commission's Response: 

The unpermitted development that is the subject of these Orders does not predate the Coastal 
Act, was constructed without coastal development permits, is not exempt from coastal 
development permits pursuant to per § 30610 of the Coastal Act, and is therefore in violation of 
the Coastal Act. Respondents repeatedly refer to the work completed as "maintenance related" 
work on "existing" roads, but provide no persuasive documentation that the roads predate the 
Coastal Act. The Respondents have provided only generalized opinions from a consulting 
biologist that the "roads appear to have been originally graded many years ago." 

3 Los Angeles County General Plan 
4 The Santa Monica Mountains North Area Plan was prepared by the Los Angeles County Department of Regional 
Planning, and was adopted by the Los Angeles County Board of Supervisors, October 24, 2000. 
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As noted in further detail below and in attached exhibits, staff acknowledges that specific roads 
on parcels 4464-019-008, 4464-022-001, and 4464-022-010 predate the Coastal Act, and these 
"pre-Coastal" developments have been described and presented to the Respondents. However, 
substantial unpermitted development has occurred on each of the five parcels subject to the 
Cease and Desist Order, and is described in further detail below, and throughout this report. 

Kay's representative, Schmitz, has acknowledged that "mistakes" were made, including clearing 
of large swaths of vegetation on parcels 4464-019-008 and 4464-022-010, and removal of 
vegetation from a blue line stream; however Schmitz incorrectly asserts that these actions are not 
Coastal Act violations. 

On May 8, 2003, Schmitz and Kay claimed that a "large ranching operation" existed on the 
properties during the 1950s, and the roads were part of an existing network of roads on the 
covering the subject properties. Aerial photographs provide no evidence of a ranching operation 
on the properties, and indicate that the alleged extensive network of roads did not exist prior to 
Kay's ownership of the property. A 1953 aerial photograph submitted by Kay shows only two 
sections of existing road on parcel4464-019-008. At the northwest comer of the property, a pre
Coastal Act road, which still exists today, bisects the property. The 1953 photograph also shows 
a graded road approximately 1,000 feet long, of which approximately 600 feet was located on 
parcel 4464-019-008. An additional 450 feet of road existed on what is now National Park 
Service land (APN 4464-019-900), purchased in 1982. By at least 1991, the roadbed on NPS 
property was completely revegetated and overgrown to the extent that it was no longer 
discemable or functional as a road.5 During the spring of 2003, without authorization from the 
National Park Service, Kay's laborers entered onto NPS property under the supervision of Kay's 
agent, Don Schmitz and cleared native chaparral and cut several oak tree branches to reopen the 
former road. Therefore, Kay has conducted new development without at permit to create a road 
in this location. In addition, Kay placed an unpermitted metal gate across the road and 
constructed a new road across parcel4464-019-008 to parcel4464-019-010. 

Castro Motorway and a dirt road entering onto parcel 4464-022-001 from Castro Motorway both ' 
predate the Coastal Act by several decades. The pre-Coastal dirt road on parcel 4464-022-001 
has been extended without permits and, numerous extensions have been constructed as described 
in sections above and below. 

In addition, numerous unquantified trails have been cleared through the vegetation on the 
parcels. Kay's representative Schmitz has advised staff that these unpermitted trails were 
constructed for the convenience of the laborer working on the roads. 

Finally, Kay claims to have a vested right to the development existing on all the subject parcels. 
Kay has not applied for Vested Rights determination under Coastal Act Section 30608, therefore 

5 During a meeting with Commission staff on July 28, 2003, NPS Ranger Bonnie Clarfield stated that the vegetation 
on the 1950s era roadbed on NPS parcel4464-019-900 was so thick that she had to "bushwhack" to crawl through 
the area. 
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no such Vested Rights determination has been granted. Only the Commission can approve and 
grant a claim of vested rights. Coastal Act Section 30608 states that: 

No person who has obtained a vested right in a development prior to the effective date of this 
division or who has obtained a permit from the California Coastal Zone Conservation 
Commission pursuant to the California Coastal Zone Conservation Act of 1972 (commencing 
with Section 27000) shall be required to secure approval for the development pursuant to this 
division; provided, however, that no substantial change may be made in any such development 
without prior approval having been obtained under this division. 

Violators' Defenses and Commission's Response 
PARCEL 4464-019-008, PANORAMA RANCH, LLC 

Kay's Defense: 

"Kay should be exonerated from any responsibility for the following alleged 
violation regarding the Panorama Ranch Property No. 1 [APN 4464-019-008]. 
Neither Kay nor anyone acting on his behalf has at any time graded one or more 'fill 
pads' on this parcel." 

Commission's Response: 

Staff does not allege that illegally cleared or graded pads exist on parcel 4464-019-008. 
At the time of the completion ofthis report, no unpermitted cleared and graded pads have 
been identified on parcel 4464-019-008. The unpermitted pads referenced in the NOI 
exist on parcels 4464-019-010 and 4464-022-010. In addition, illegally cleared areas 
exist on parcel4464-022-001 and 4464-022-010. 

Kay's Defense: 

"The majority of the work performed on the roads and trails was maintenance 
related and consisted of clearing and trimming the mixed chaparral and moving 
fallen boulders and rocks from the roadbeds. In fact, no more than .48 acres of 
brush was cleared from the Panorama Ranch property No. 1 or 1.2% of the entire 
parcel. About 900 linear feet of existing roadway was cleared." 

"It is important to distinguish this parcel from the rest. On the Commission's May 
8, 2003 site visit, staff was, in fact, concerned with only one portion of this parcel to 
the extent that Kay's activities had gone beyond repair and maintenance work (even 
though it was still all performed with hand tools). The area on which the work 
exceeded repair and maintenance activity is very small - about 900 linear feet of 
roadbed work. (The entire existing roadway on this parcel consists of 2,100 linear 
feet.) Kay acknowledges, as should the Commission, that these 900 linear feet should 

33 



James A. Kay, Jr., 
Cease and Desist Order CCC-03-CD-015 
Restoration Order CCC-03-R0-009 
November 25, 2003 

be viewed differently. Any other activity on this parcel, if any, was entirely limited 
to brush clearance, repair, and maintenance work." 

Commission's Response: 

On May 1, 2003, staff observed a crew of laborers removing native chaparral and excavating a 
roadway on steep slopes on 4464-019-008. The laborers were utilizing hand tools to excavate 
the road and a wood chipper and a six-wheel Polaris® vehicle to ram and drive over native 
chaparral vegetation. On May 8, 2003, staff observed road cuts into soil and bedrock up to ten 
(10) feet high, streambed alteration, including grading and construction of a boulder and cobble 
Arizona crossing through a blue line stream channel. Vegetation in and around the stream had 
been completely cleared. Accordingly, staff observed construction of a new road. 

On May 8, 2003, Schmitz and Kay claimed that a "large ranching operation" existed all on the 
property during the 1950s, and that the roads were part of a pre-existing network of roads on the 
property. However, Kay has not sought a determination by the Commission of whether there is a 
vested right for such roads and there precise location. Nevertheless, aerial photographs provide 
no evidence of a ranching operation or other significant development on the property predating 
the Coastal Act. A 1953 aerial photograph submitted by Kay shows only two sections of existing 
road on parcel4464-019-008. At the northwest corner of the property, there was an access road, 
which still exists today, but is not the subject ofthese Orders. The 1953 photograph also shows a 
graded road approximately 1,000 feet long, of which approximately 600 feet was located on 
parcel 4464-019-008. Aerial photographs indicate the road was completely revegetated prior to 
recent road construction. Thus, new development was conducted without a permit to create a 
road on parcel4464-019-008. 

Based on aerial photographs of the site, 450 linear feet of roadway existed was located on what is 
now National Park Service land (APN 4464-019-900), which was purchased in 1982. This 
section of road was illegally cleared and reopened by Kay's work crews, and is addressed in 
detail in subsequent sections below. 

Finally, whether or not the unpermitted development was performed using only hand tools is 
in·elevant. The work was completed over a long period of time with work crews of several 
individuals. In addition, the laborers utilized a Polaris® work vehicle to transport equipment, 
haul soil, and drive into and knock down vegetation. A mechanical chipper was used to break 
down cut vegetation, and chain saws were used to cut chaparral vegetation and oak trees. 

Kay's Defense: 

Neither Kay nor anyone acting on his behalf has at any time performed work on this 
parcel that resulted in streambed alteration, including grading or filling. 
Furthermore, neither Kay nor anyone action on his behalf has at any time placed 
new culverts or railroad ties. 
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Commission's Response: 

A road has been graded through a designated blue line stream on parcel4464-019-008. Boulders 
and cobbles have been placed across the lower section of the stream crossing to construct an 
Arizona crossing through a through the stream channel. Vegetation in and around the stream had 
been cleared to accommodate the road crossing. Staff questioned Schmitz regarding a large 
section of cleared brush paralleling the road near the stream; Schmitz stated that the clearance 
was a "mistake," and indicated that they initially thought it was the location of the roadbed. 
Staff questioned Schmitz regarding fresh graded road cuts, and the new sidecast rock and soil; 
staff pointed out to Schmitz that the road and Arizona crossing was obviously new, and asked 
Schmitz if he believed the road in fact did exist. Schmitz replied there may have existed "a goat 
trail or something." 

Aerial photographs and maps of the area demonstrate that no such road existed prior to May 1, 
2003. On May 8, 2003, staff inspected the roadcuts graded adjacent to the stream channel. 
Freshly cut, exposed and bleeding live roots were clearly visible throughout the profile of the 
roadcuts. Freshly cut grooves, carved by shovels and other hand tools, were observed in the road 
cuts, indicating the road cuts were new. Kay and Schmitz presented no evidence that the roads 
existed prior to the May of2003. 

Kay's Defense: 

"Neither Kay nor anyone acting on his behalf has at any time performed work on this 
parcel resulting in destabilization of slopes." 

Commission's Response: 

During sites visits on May 1, 2003, May 8, 2003, August 15,2003, and November 10,2003, staff 
observed recently constructed vertical road cuts several feet in height on parcel 4464-019-008. 
Portions of the cut/fill grading are located on steep hillsides and ravines exceeding 60 percent 
slopes. Road cuts have been carved into both bedrock and soil material. Many of the road cuts 
are several feet in height and have been cut vertically without benefit of stabilization. 
Unconsolidated soil rocks, as well as cut stems and trunks of vegetation have been dumped 
down-slope of the graded roads. Staff observed that the sidecast fill material readily dislodges 
when stepped on or moved by hand. No erosion control or other slope stabilization devices were 
in place anywhere on the property. 

Violators' Defenses and Commission's Response 

PARCEL 4464-019-010, DEER VALLEY RANCH, LLC 

Kay's Defense: 

"Neither Kay nor anyone acting on his behalf has at any time graded one or more 
"fill pads" on this parcel." 
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Commission's Response: 

Two unpermitted cleared and graded pads exist on parcel 4464-019-010 at the terminus to two 
access roads (Exhibit 4). The pads are located in the southwest quadrant of the property at high 
topographic points on .the property. The westernmost pad (Pad No.1) is approximately 5,000 
square feet in size (80' x 60'). The easternmost pad (Pad No. 2), is approximately 2,500 square 
feet in size, and includes an additional area of vegetation clearance of approximately 5,000 
square feet (50'x100'). 

Staff inspected the two pads on November 10, 2003, and found that boulders, cobbles, and soil 
material had been cleared and mounded to form perimeters around each cleared site. The 
material around the edges of each pad is loosely stacked, unconsolidated, and easily dislodged by 
hand. 

The locations of these pads correspond closely to the locations of two proposed building sites 
depicted and labeled as "proposed Building Pad" in a Property Assessment and Potential Use 
brochure prepared for the previous owner. 

Kay's Defense: 

"The majority of the work performed on the roads and trails was maintenance 
related and consisted of clearing and trimming the mixed chaparral and moving 
fallen boulders and rocks from the roadbeds." "In fact, no more than 1.03 acres of 
brush was cleared from the Deer Valley Ranch property, or 1.3% of the entire 
parcel. About 900 linear feet of existing roadway was cleared." 

"It is important to distinguish the work done on the westerly portion of from the 
rest of the work performed on the remainder of the Deer Valley Ranch Property 
and on the other parcels. On the Commission's May 8, 2003 site visit, staff was, in 
fact concerned with the westerly portion of this parcel to the extent that Kay's 
activities went beyond repair and maintenance work. The area on which the work 
exceeded repair and maintenance activity is very small- about 900 linear feet of 
roadbed work. (The entire existing roadway on this parcel consists of 4,500 linear 
feet.) Kay acknowledges, as should the Commission, that these 900 linear feet 
should be viewed differently. Any other activity on this parcel was entirely limited 
to brush clearance, repair, and maintenance work." 

Commission's Response: 

As stated above, the Commission has not determined that the roads and pads on parcel 4464-019-
010 predate the Coastal Act. The Respondents have not submitted a claim of Vested Rights, 
seeking such a determination. The roads and pads were constructed without Coastal 
Development permits; therefore "maintenance related" work on these roads and pads is not 
exempt from Coastal Development Permits pursuant to per§ 30610 ofthe Coastal Act. During 

36 



James A. Kay, Jr., 
Cease and Desist Order CCC-03-CD-015 
Restoration Order CCC-03-R0-009 
November 25, 2003 

the site visit of May 8, 2003, staff was concerned with all of the unpermitted development on all 
of the parcels, and found no evidence indicating that work on this property is exempt from 
Coastal Development Permits requirements. Kay does not specify what portion of the 4,500 
linear feet of roads and pads should be viewed "differently" from the remaining development, 
and no evidence has been provided to substantiate his claims that the development predates the 
Coastal Act, or that a large ranching operation existed on the site during the 1950s. 

In fact, aerial photographs, maps of the area, and statements of the previous property owners of 
adjacent parcel No. 4464-022-001 contradict Kay's claims that the roads predate the Coastal Act. 
On September 4, 2003, and September 5, 2003, staff spoke with the former owners of parcel 
4464-022-001, who owned the property during the 1950s, and continued ownership of the site 
through the 1980s. The previous owners advised staff that there was never a working ranch on 
any of the parcels, and that they had to "bushwhack" through the area due to the density of the 
vegetation. Aerial photographs of the parcels confirm their statements. 

As noted above, staff has also obtained a copy of a "Property Assessment and Potential Use" 
brochure, which the Respondents indicate was prepared for the previous owner. The brochure 
indicates that no roads existed on parcel 4464-019-010. In fact, the brochure shows a proposed 
driveway, which follows a route that does not match any of the roads that Kay and Schmitz 
purport to be "pre-Coastal." 

During site inspections on May 8, 2003, August 15, 2003, and November 10, 2003, staff 
observed fresh roadcuts from one to ten feet in height on parcel 4464-019-010, and several tons 
of boulders, freshly broken rocks, soil, and cut stems and trunks of vegetation, dumped down 
slope of several sections of the newly constructed roads. 

While the development existing on the westerly portion of the property is more extensive and 
includes the most intrusive road cuts, as well as both ofthe graded pads on parcel4464-019-010, 
staff is concerned with all of the unpermitted development on all of the parcels. Staff has made 
no representation to Kay or Schmitz that the unpermitted development on the southeastern 
section of the property is not a violation. The grading, and vegetation removal and disturbance 
are significant violations of the Coastal Act. 

Kay's Defense: 

Neither Kay nor anyone acting on his behalf has at any time performed work on this 
parcel that resulted in streambed alteration, grading, filling, or removal of in
channel riparian vegetation. Furthermore, neither Kay nor anyone acting on his 
behalf has at any time placed new culverts or railroad ties or manipulate boulders 
or cobbles within stream channels. 

Commission's Response: 

Staff does not allege that streambed alteration has occurred on APN 4464-019-010. At the time 
of the completion of this report, no streambed alteration has been identified by Commission staff 
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on parcel 4464-019-010. As noted above and below, Commission staff has verified that 
unpermitted stream alteration has occurred on parcels 4464-019-008 and 4464-022-001, and that 
vegetation clearance has occurred within a designated blue line stream on parcel 4464-022-010. 
Staff does note that the excessive vegetation removal and exposure of bare soil this parcel is 
causing soil erosion, which will result in potentially significant adverse impacts to stream habitat 
in the area. 

Kay's Defense: 

Neither Kay nor anyone acting on his behalf has at any time performed work on this parcel 
that resulted in destabilization of slopes or alteration of drainages. 

Kay should be exonerated from any responsibility for work performed on the remaining 
portions of the Deer Valley Ranch property for the following reasons. Specifically, the 
exempt work performed on the subject parcel consisted of the following: 

1) Clearance and trimming of mixed chaparral from existing roadways. 

2) Clearance and removal of fallen rocks and boulders from existing roadbeds. 

The Roads and Trails Pre-Date The Coastal Act. 

The roads and trails located on this parcel pre-date the Coastal Act (See Declaration of 
James A. Kay, Jr., the Biologists Report and Addendum, map, and Whittier College 1953 
aerial photo, attached hereto as Exhibits N, D, C, and B.) As such, Kay has a vested right 
per§ 30608 to use, repair, and maintain the existing roadway and does not require a COP 
to continue to do so. 

No Development (Except for the Westerly Portion of the Property) or Coastal Act 
Violations Have Occurred on the Property. 

The Work performed on the property, except for the work performed on the westerly 
portion of this parcel, does not constitute development as defined by§ 30106. 

Exemptions to§ 30106 are contained in §30610(d) provides exemptions from the COP 
requirement. 

Here, the work performed on the subject property (except for the work performed on the 
westerly portion of the parcel) does not constitute development as defined by§ 30106 and is 
exempt from CDP requirements per§ 30610. Courts have held for example, that 
development under§ 30106 may include activities such as: a change in density or intensity 
of use ofland (Stanson v. San Diego Coast Regional Commission) (App. 4 Dist. 1980) 101 
Cai.App.3d 38.) a division of land (Ojavan Investors, Inc. v. California Coastal 
Commission. (App. 2 Dist. 1997) 54 Cal.App.4th 373), and lot line adjustments (La Fe, Inc. 
v. Los Angeles County (App. 2 Dist. 1999) 73 Cai.App.4th 231). All of these cases can be 
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easily distinguished from this situation. The brush clearing, repair, and maintenance has 
not resulted in a change in the density of the use of land, nor has it resulted in an addition 
to, or enlargement or expansion of the existing roadways or trails. The work undertaken 
was all preformed by hand tools (picks and shovels). 

In addition, the work performed on the subject property (except for the work performed 
on the westerly portion of the parcel) does not constitute repair and maintenance activities 
that require a permit under§ 13252 of Title 14 of the California Administrative Code. 

Furthermore, any allegations that repair and maintenance activity occurred within 20 feet 
of streams and/or in environmentally sensitive habitat area are entirely untrue. There are 
no streams on this parcel in the vicinity of existing roads or trails. No pads have been 
graded. 

Commission's Response: 

The work completed on parcel4464-019-010 includes construction oftwo pads, removal ofboth 
surface and subsurface chaparral plant material (not simply "trimming"), and construction of 
roads that required excavation of roadcuts up to ten feet in height. This development is not 
exempt from CDP requirements per§ 30610 ofthe Coastal Act. Pursuant to section 30600 (a) of 
the Coastal Act, any person wishing to perform or undertake development in the Coastal Zone 
must obtain a Coastal Development Permit, in addition to any other permit required by law. 

"Development" is defined by Section 30106 of the Coastal Act as: 

"Development" means, on land, in or under water, the placement or erection of any solid 
material or structure; discharge or disposal of any dredged material or any gaseous, 
liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any 
materials; change in the density or intensity of the use of land, including, but not limited 
to, subdivision pursuant to the Subdivision Map Act (commencing with Section 66410 of 
the Government Code), and any other division of land, including lot splits, except where 
the land division is brought about in connection with the purchase of such land by a 
public agency for public recreational use; change in the intensity of water, or of access 
thereto; construction, reconstruction, demolition, or alteration of the size of any 
structure, including any facility of any private, public, or municipal utility; and the 
removal or harvest of major vegetation other than for agricultural purposes, kelp 
harvesting, and timber operations .... 

Thus, the above-mentioned unpermitted grading and demolition of structures constitutes 
development under the Coastal Act. 

As noted in the sections above, the roads and pads on parcel 4464-019-010 do not predate the 
Coastal Act, and were constructed without coastal development permits; therefore the vegetation 
removal and excavation of rocks repair and maintenance of "existing" roads and is not exempt 
from coastal permit requirements. 
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Moreover, even if the Respondents were to claim a Vested Right to the roads under §30608, no 
such Vested Rights determination has been applied for or granted. The Respondents have not 
obtained a vested right before the Commission pursuant to Section 30608 of the Coastal Act. 
Only the Commission can approve and grant a claim of vested rights. 

As noted above, staff does not allege that streambed alteration has occurred on APN 4464-019-
010. However, staff does note that the excessive grading and exposure of bare soil on steep 
slopes is causing erosion on the parcel, which will result in potentially significant adverse 
impacts to stream habitat in the area. 

Finally, whether or not the unpermitted development was performed using only hand tools is 
irrelevant. The work was completed over a long period of time with work crews of several 
individuals. In addition, the laborers utilized a Polaris® work vehicle to transport equipment, 
haul soil, and drive into and knock down vegetation. A mechanical chipper was used to break 
down cut vegetation, and chain saws were used to cut chaparral vegetation and oak trees. 

Kay's Defense: 

There Is No Ongoing Biological Damage. 

There is no evidence of damage to biological resources resulting from the activities 
conducted by Kay on the parcel. To date, even though the Commission asserts it as its 
basis for issuing the Notices, the Commission has presented no evidence or report of any 
kind that Kay's brush clearance, repair, maintenance,. or use of th~ roads has been 
detrimental to biological resources. On the other hand, Kay has presented evidence to the 
Commission from Biologist Steven G. Nelson that Kay's activities have not caused any 
marked damage to resources and, in fact, have been beneficial to the parcel and wildlife. 

Commission's Response: 

Biological damage has clearly occurred on the APN 4464-019-010 due to destruction ofESHA. 
Additionally, on May 8, August 15, and November 10, 2003, staff observed active erosion on the 
parcel resulting from destabilization of slopes from removal of vegetation and excavation and 
sidecasting of soil and rock for road construction on steep slopes. The subject properties are 
located at the headwaters of several drainages, including three blue line streams and at least one 
designated significant watershed area. Excavation and sidecasting of unconsolidated soil leads 
to increased sedimentation rates in adjacent streams, causing adverse impacts to fish and other 
aquatic wildlife, arid therefore constitutes resource damage. 

On the above dates, staff observed soil and rock material piled against the trunks and stems of 
oak trees and native chaparral species, damaging native vegetation on APN 4464-019-010. 

Some chaparral plant species, including species found on this parcel, rely on underground woody 
structures such as woody taproots to sprout following removal of surface vegetation due to 
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events such as fire. Staff confirmed that subsurface plant material had been removed at various 
locations on the parcels, including root material. Removal of the root material of these plants 
will result in their failure to regenerate. 

Finally, the fact that the unpermitted grading was performed using primarily hand tools does not 
mean a CDP was not required, since no exemption applies (see discussion above). 

Kay's Defense: 

There is no Basis to Issue a §30811 Restoration Order. 

Section 30811 authorizes the Commission to order restoration of a site it finds three things. 
One, that the development has occurred without a CDP; two, that the development is 
inconsistent with what is allowed under the Coastal Act; and, three, that the development is 
causing continuing resource damage. Based on the foregoing description of the activities 
that took place on the parcel, nothing occurred on the remaining portion of this parcel that 
qualifies as development. Therefore, there has been no violation of the Coastal Act and the 
Commission has no basis upon which to issue a restoration order with respect to this 
property. In addition, the required finding that resource damage has occurred cannot be 
made. (See Biologist's Report and Addendum attached). 

Commission's Response: 

The unpermitted development meets the criteria required for the Commission to issue a 
Restoration Order pursuant to Section 30811. As explained in the preceding sections of this 
report, the roads and pads do not predate the Coastal Act; the development is inconsistent with 
the Coastal Act; and the development is causing continuing resource damage. 

Kay's Defense: 

Kay Should Not be Held Civilly Liable Under §30820. First, Kay solicited advice regarding 
what lawful activities he could undertake on the parcel without a CDP. After reviewing 
such advice, Kay was careful to operate within the limitations of the activities not requiring 
a CDP. Second, Kay ceased all repair and maintenance work immediately upon notice 
from the Commission and receipt of the Commission's May 8, 2003 Notice, and has not 
conducted any activities on the property since that date. (See Schmitz's May 12, May 13, 
and May 15 letters and Declaration of James A. Kay, Jr., attached hereto as Exhibits G, H, 
I, and N) Kay even abided by the Commission request that he cease using the roads, despite 
the Commission's lack of a legal basis for such request. Third, the Commission has 
presented no biological reports documenting the basis for its allegations and of evidence of 
ongoing biological damage to resources. (See Biologist's Report and Addendum, attached 
hereto as Exhibit D). 

Commission's Response: 
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Kay did not solicit advice from Coastal Commission staff regarding what lawful development 
activities he could undertake without a CDP. The fact that Kay sought, and allegedly received 
erroneous guidance from an unidentified source does not absolve Kay of responsibility for 
Coastal Act violations. Kay has performed and maintained unpermitted development on 
adjacent property in violation of the Coastal Act, and Kay has been repeatedly advised by 
Commission Enforcement staff regarding requirements for coastal development permits within 
the Coastal Zone since 1997. In addition, in the recent past, from May 2003 until the present, 
Kay and his representatives have been repeatedly informed of the Coastal Act requirements as 
they pertain to these parcels (See Exhibits 9 through 13). Despite this, Kay has continued to 
conduct and maintain unpermitted development at the site. 

Contrary to assurances from Kay and his representatives, staff found evidence that Kay did not 
abide by the terms of Executive Director Cease and Desist Order ED-03-CD-146. On August 
15, 2003, staff from both the Commission and the California State Regional Water Quality 
Control Board located fresh tire tracts matching the tire tread of the Polaris® work vehicle on 
parcel4464-019-008, adjacent to parcel4464-019-010. 

The above-referenced document by John Dixon, PhD., entitled "Designation of ESHA in the 
Santa Monica Mountains" (Exhibit 6) confirms that native chaparral habitat in the Santa Monica 
Mountains is ESHA. Deep-rooted chaparral vegetation provides protection from soil erosion, 
especially on steep slopes in the Santa Monica Mountains, holding soil intact and preventing 
movement of soil on steep slopes. Chaparral vegetation also protects the soil surface from direct 
impact from by interception of precipitation by foliage, and slowing surface runoff, and 
providing greater infiltration ofmoisture.6 

Dr. Dixon's memorandum has been cited and included with numerous documents approved by 
the Commission, including staff reports for Commission items of clients ofKay's representative 
Schmitz, and has been readily available to the public. 

Finally, as noted in relevant sections above, the properties are located within the Coastal Zone, 
and ongoing damage is occurring to resources that are afforded protections under the policies of 
Chapter 3 of the Coastal Act, including but not limited to water quality, environmentally 
sensitive wildlife habitat, and the visual quality of coastal areas. 

Violators' Defenses and Commission's Response 
PARCEL 4464-019-900, Owned by the United States Government 

Parcel4464-019-900 is public park property owned by the Federal Government as part of Santa 
Monica Mountains National Recreation Area, and is included in the Commission Cease and 
Desist Order, but is not included in the Restoration Order. On October 24, 2003, the Executive 
Director issued EDCDO No. ED-03-CD-147, and included parcel 4464-019-900, to halt further 

6 Memorandum from John Dixon to Ventura Commission staff entitled "Designation of ESHA in the Santa Monica 
Mountains," dated March 25, 2003, attached hereto as Exhibit 6. 
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damage to Park property; however it is the opinion of the Executive Director that restoration of 
the site should be completed under the direction of the National Park Service. Staff recommends 
issuance of the Cease and Desist Order to the Respondents to prevent any further unpermitted 
development by the Respondents on Park property. 

The unpermitted development on APN 4464-019-900 was conducted and directed by James A. 
Kay, Jr. It appears that the unpermitted development on the public property was conducted for 
the benefit of Mr. Kay and the corporate entities controlled by Kay, which are identified as the 
owners of the properties adjacent to Park property. 

The violations on this property include removal of native chaparral vegetation and material 
damage to oak trees to clear a restored road that existed on park property. Federal Authorities 
will coordinate with the CCC and Respondents to resolve the damage to Park property caused by 
Kay. For the portion of Park property within the Coastal Zone, staff is only proposing a 
Commission Cease and Desist Order at this time, and is not proposing that the Commission issue 
a Restoration Order. Restoration of the damage park resources within the Coastal Zone may 
require a coastal development permit. 

During the 1950s, a section of dirt road, approximately 450 linear feet long, existed on what is 
now National Park Service land (APN 4464-019-900), which was purchased in 1982. By 1991, 
the roadbed on Park property was completely revegetated and overgrown to the extent that it was 
no longer discemable or functional as a road. 7 Without permission of the National Park Service 
or the Coastal Commission, Kay's work crews entered onto NPS property under the supervision 
of Don Schmitz and cleared native chaparral and cut several oak tree branches to reopen the 
former road. In addition, Kay has placed unpermitted metal and wood posts, and a chain across 
the road and constructed a new road across parcel4464-019-008 to access parcel4464-019-010. 

Kay's Defense: 

In the Statement of Defense dated November 12, 2003, the Respondents do not offer 
specific defenses to the allegations against James A. Kay, Jr. for unpermitted 
development performed on parcel 4464-019-900. Responses are only submitted on 
behalf of Deer Valley Ranch, LLC, Panorama Ranch, LLC, and Communications Relay 
Corporation. The Respondents do cite the general assertions in the Statement of Defense 
submitted on July 17, 2003. 

In the Statement of Defense dated November 12, 2003, Gaines indicates that Deer Valley 
Ranch, LLC, Panorama Ranch, LLC, and Communications Relay Corporation, object to 
the evidence presented to Commission staff by National Park Service Rangers, "On the 
grounds that they are heresy- unsubstantiated reports, offered to prove the truth of 
the matter asserted. [In addition, the credibility of such 'reports' allegedly received 

7 During a meeting with Commission staff on July 28, 2003, NPS Ranger Bonnie Clarfield stated that the vegetation 
on the 1950s era roadbed on NPS parcel4464-019-900 was so thick that she had to bushwhack to crawl through the 
area. 
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by the Commission is suspect, given strained relations between the property owner 
and NPS and NPS's prior unsuccessful negotiations to acquire the property from 
the owner's predecessor in interest.]" 

To our clients' knowledge, the NPS has not closed APN 4464-019-900 to the public 
or imposed public use limits pursuant to Section 1.5 of Title 36 of the Code of 
Federal Regulations, nor has it posted signs illustrating that to walk on APN 4464-
019-900 is prohibited pursuant to Section 1.10 of Title 36 of the Code of Federal 
Regulations. In addition, Section 2.31 of Title 36 of the Code of Federal Regulations 
defines trespassing as " ... entering or remaining in or upon property or real 
property not open to the public, except with the express invitation or consent of the 
person having lawful control of the property or real property." Based on the 
understanding that the NPS property was open to the public (and presumably still 
is), our clients and their agents believe that it is lawful to utilize the roads located in 
APN 4464-019-900. 

Commission's Response: 

In the Statement of Defense, the Respondents do not address the illegal clearing of the road on 
NPS property. The fact that the property is public parkland and is by definition open to the 
public, does not grant Kay the right to perform unpermitted development on Park property in 
violation of the Coastal Act. Kay has damaged park resources and illegally cleared a restored 
road on public property. Halting Kay's actions to conduct further unpermitted development and 
to use the illegal road is an appropriate response by both the Coastal Commission and National 
Park Service. Continued use of the road by Kay will further compact soils and crush vegetation 
on the site. 

Although the road at issue across NPS property existed in 1953, aerial photographs indicate that 
the subject road was substantially revegetated by the late 1970s, and was completed revegetated 
and restored to thick chaparral vegetation by 1991. Laborers employed by Kay, and allegedly 
under the supervision of Schmitz, entered onto the Park property and cleared native chaparral 
and cut several oak tree branches to create a new road. The Respondents have not demonstrated 
a legal right to create a new road at this location. The Commission has not determined that the 
Respondents have a vested right to a road in this location, nor has Kay submitted a claim of 
Vested Rights, pursuant to the Commission's regulations, seeking such a determination. 

Nevertheless, aerial photographs provide no evidence of a ranching operation or other significant 
development on the property predating the Coastal Act. A 1953 aerial photograph submitted by 
Kay shows only two sections of existing road on parcel4464-019-008. At the northwest comer 
ofthe property, there was an access road, which still exists today, but is not the subject of these 
Orders. The 1953 photograph also shows a graded road approximately 1,000 feet long, ofwhich 
approximately 600 feet was located on parcel 4464-019-008. Aerial photographs indicate the 
road was completely revegetated prior to recent road construction. Thus, new development was 
conducted without a permit to create a road on parcel4464-019-008. 
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Based on aerial photographs ofthe site, 450 linear feet of roadway existed was located on what is 
now National Park Service land (APN 4464-019-900), which was purchased in 1982. This 
section of road was illegally cleared and reopened by Kay's work crews, and is addressed in 
detail in subsequent sections below. 

Violators' Defenses and Commission's Response 
PARCEL 4464-022-001, COMMUNICATIONS RELAY CORPORATION 

Kay's Defense: 

There is no evidence of damage to biological resources resulting from the activities 
conducted by Kay on the parcel [APN 4464-022-001 and 4464-022-010]. To date, even 
though the Commission asserts it as its basis for issuing the Notices, the Commission has 
presented no evidence or report of any kind that Kay's brush clearance, repair, 
maintenance, or use of the roads has been detrimental to biological resources. On the 
other hand, Kay has presented evidence to the Commission from biologist Steve G. Nelson 
that Kay's activities have not caused any marked damage to resources and, in fact, have 
been beneficial to the parcel and wildlife. 

"The Vegetation in the areas in question consists of mixed chaparral, and not 
coastal sage scrub. The dominant plant species throughout the area consist of 
robust shrub species that grow to more than six feet in height and form extremely 
dense stands (chamise, canothus, manzanita, and toyon). Mixed chaparral is not 
considered by any authoritative agency as either coastal sage scrub or sensitive 
vegetation." 

Commission's Response: 

Kay does not provide evidence that the development conducted by Kay is "beneficial to 
wildlife." In fact, in a June 11, 2003 letter, Biologist, Steve G. Nelson states: "Interestingly, and 
not to be misunderstood to mean that roads through habitat areas are necessarily beneficial to 
wildlife, it is plausible to expect the roads are used by larger mammals to facilitate their 
movement through the area in light of the surrounding dense chaparral." Staff does not dispute 
the fact that large mammals such as deer will in fact utilize trails and roads, however this is not 
evidence that construction of roads and clearance of vegetation are beneficial to wildlife, nor 
does it address negative impacts of road construction and vegetation clearance on wildlife, water 
quality, and visual resources or provide a defense to violations of the Coastal Act. In fact, 
Schmitz has indicated that Kay is interested in utilizing the roads to a commercial "big game 
hunting range." 
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Mr. Nelson asserts that Chaparral of the Santa Monica Mountains is not considered "sensitive 
vegetation." The Commission has found that the vegetative community of site meets the 
definition of ESHA under the Coastal Act. Section 30107.5 of the Coastal Act defines 
environmentally sensitive areas as "Any area in which plant or animal life or their habitats are 
either rare or especially valuable because of their special nature or role in an ecosystem and 
which could be easily disturbed or degraded by human activities and developments." 

On July 22, 2003, Dr. John Dixon, Coastal Commission biologist, conducted a site visit to the 
area, and confirmed that the site is substantially classified as ESHA (chaparral habitat). The 
value of chaparral habitat is well documented by the Coastal Commission. In a memorandum 
dated March 25, 2003, entitled, "Designation of ESHA in the Santa Monica Mountains" Dr. 
Dixon confirms, "because of its important roles in the functioning of the Santa Monica 
Mountains Mediterranean ecosystem, and its extreme vulnerability to development, chaparral 
within the Santa Monica Mountains meets the definition ofESHA under the Coastal Act."8 

In adopting the local Coastal Program ("LCP") for the City of Malibu on September 13, 2002, 
the Commission recognized the importance of chaparral ESHA as an integral part of the Santa 
Monica Mountains ecosystem. The LUP specifically identifies several acres of the subject 
properties as ESHA, including oak woodlands and significant watersheds. In addition, three blue 
line streams identified by the U.S. Geological Survey are identified on the parcels. 

Other entities have also recognized the importance of this ecosystem. The subject properties are 
surrounded by, and are contiguous with, significantly undeveloped areas of the Santa Monica 
Mountains region, including large tracts ofNational Park Service lands. The Los Angeles 
County Significant Ecological Area Update Study 2000, prepared for the Los Angeles County 
Department of Regional Planning, includes the subject properties in a proposed Significant 
Ecological Area ("SEA"), which includes approximately 99,430 acres of land in the Santa 
Monica Mountains. 

The Los Angeles County General Plan identifies SEAs as "ecologically important fragile land 
and water areas that are valuable as plant or animal communities and often important to the 
preservation of threatened or endangered species. Each SEA includes areas that contain 
examples of plants and animals that cumulatively represent biological diversity. Preservation of 
this biological diversity is the main objective of the SEA designation and connecting important 
natural habitats plays an important role in maintaining biotic communities."9 

The Santa Monica Mountains North Area Plan component of the Los Angeles County General 
Plan further states that "Coastal sage scrub, chaparral, and rock outcrops tend to support similar 
species, with such reptiles as western fence lizards, western whiptails, western rattlesnakes, and 

8 Memorandum from John Dixon to Ventura Commission staff entitled "Designation of ESHA in the Santa Monica 
Mountains," dated March 25, 2003. See attached exhibit 6. 

9 Los Angeles County General Plan. 
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gopher snakes; birds such as towhees, sparrows, California thrashers, bushtits, and wrentits; and 
mammals such as bats, woodrats, mule deer, and bobcats." 10 

Violators' Defenses and Commission's Response 
PARCEL 4464-022-010, Owned by PANORAMA RANCH, LLC 

Kay's Defense: 

No Pads have been graded. 

Commission's Response: 

During the site visit on May 8, 2003, staff observed a small, flat graded pad covered with 2-4 
inches of freshly chipped vegetation located on Panorama Ranch, LLC Parcel 4464-022-010. 
Staff asked Kay what the purpose of the graded pad was. Both Kay and Schmitz insisted the 
graded area was "natural," and that no grading had occurred. On August 4, 2003, staff met with 
Schmitz and again observed the graded pad site. Staff measured the graded area, which is 
approximately 350 square feet, with approximately six inches to one foot of cut soil on the south 
side, and one to three feet of fill on the northern side. The graded fill pad is located at the end of 
a section cleared of chaparral approximately 1 0 to 20 feet wide and 150 feet long, which 
culminates at a blue line stream adjacent to the border of National Park Service property to the 
east. 

During the meeting on August 4, 2003, Schmitz admitted that the grading was the "beginning of 
a new road." However, Schmitz protested the description of the graded area as a "pad," claiming 
that this would distort the Commissioner's view of the development. Staff advised Schmitz that 
while the graded pad could in fact appear to be the beginning of a new road, it is nonetheless an 
unpermitted graded pad. Schmitz requested that staff issue an amendment to the EDCDO and 
NOI, retracting allegations of a graded pad. Staff subsequently advised Schmitz that no such 
retraction would be issued since the description was accurate. 

In addition, Kay cleared a second area on this parcel, approximately 6,000 square feet in size, 
approximately 250 feet south of graded fill pad noted above, and within 100 feet of National 
Park Service property boundary. During the meeting on November 10, 2003, staff asked 
Schmitz what the purpose of the cleared area was; Schmitz replied that it was cleared because it 
was ')ust there," and Schmitz asserted that it had always been there. Staff asked Schmitz how 
the laborers knew where to locate the site given the density of the brush at the site. Schmitz 
replied, "They just knew." 

Kay's Defense: 

10 The Santa Monica Mountains North Area Plan was prepared by the Los Angeles County Department of Regional 
Planning, and was adopted by the Los Angeles County Board of Supervisors, October 24, 2000. 
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Kay should be exonerated from any responsibility for all of the alleged violations regarding 
the Panorama Ranch Property No. 2 for the following reasons. Specifically, the work 
performed on the subject parcel consisted of the following: 

1) Clearance and trimming of mixed chaparral from existing roadways. 

2) Clearance and removal of fallen rocks and boulders from existing roadbeds. 

The cleared and repaired area on this parcel is .68 acres of the 44.58 acre parcel, or about 
1.51% of the entire property. About 2, 950 linear feet or existing roadway was cleared. 

The Roads and Trails Pre-Date The Coastal Act. 

The roads and trails located on this parcel pre-date the Coastal Act (See Declaration of 
James A. Kay, Jr., the Biologists Report and Addendum, map, and Whittier College 1953 
aerial photo, attached hereto as Exhibits N, D, C, and B.) As such, Kay has a vested right 
per § 30608 to use, repair, and maintain the existing roadway and does not require a CDP 
to continue to do so. 

No Development or Coastal Act Violations Have Occurred on the Property. 

The Work performed on the property does not constitute development as defined by § 
30106. 

Exemptions to §30106 are contained in §30610. Specifically, §30610(d) provides exemptions 
from the CDP requirement. 

Here, the work performed on the subject property does not constitute development as 
defined by§ 30106 and is exempt from CDP requirements per§ 30610. Courts have held 
for example, that development under§ 30106 may include activities such as: a change in 
density or intensity of use of land (Stanson v. San Diego Coast Regional Commission) (App. 
4 Dist. 1980) 101 Cal.App.3d 38.) a division ofland (Olavan Investors, Inc. v. California 
Coastal Commission. (App. 2 Dist. 1997) 54 Cal.App.4t 373), and lot line adjustments (J.,a 
Fe, Inc. v. Los Angeles County (App. 2 Dist. 1999) 73 Cal.App.4th 231). All of these cases 
can be easily distinguished from this situation. The brush clearing, repair, and 
maintenance has not resulted in a change in the density of the use of land, nor has it 
resulted in an addition to, or enlargement or expansion of the existing roadways or trails. 
The work undertaken was all preformed by hand tools (picks and shovels). 

In addition, the work performed on the subject property does not constitute repair and 
maintenance activities that require a permit under§ 13252 of Title 14 of the California 
Administrative Code. 
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Furthermore, any allegations that repair and maintenance activity occurred within 20 feet 
of streams and/or in environmentally sensitive habitat area are entirely untrue. There are 
no streams on this parcel in the vicinity of existing roads or trails. No pads have been 
graded, no culverts have been constructed, and no railroad ties have been placed on this 
Property. 

Commission's Response: 

As noted in the sections above, the Commission has not determined that the roads and pads on 
parcel 4464-022-010 predate the Coastal Act, nor have the Respondents submitted a claim of 
Vested Rights, pursuant to the Commission's regulations, seeking such a determination. The 
road construction is not "repair and maintenance." Staff has confirmed that unpermitted 
development requiring a coastal development permit (as set forth in Coastal Act §30106) has 
occurred within 20 feet of a designated blue-line stream, and in environmentally sensitive 
habitat. Specifically, major vegetation was cleared from approximately 3,120 linear feet of 
roadway, resulting in approximately 31,000 square feet of vegetation clearance. 

In addition, a cleared swath of vegetation extends into a designated blue line stream of the parcel 
near the eastern boundary ofthe property. On November 10,2003, Kay's representative Schmitz 
stated that this vegetation clearance was a "mistake," but asserts that it is not a violation of the 
Coastal Act. 

Kay's Defense: 

There Is No Ongoing Biological Damage. 

There is no evidence of damage to biological resources resulting from the activities 
conducted by Kay on the parcel. To date, even though the Commission asserts it as its 
basis for issuing the Notices, the Commission has presented no evidence or report of any 
kind that Kay's brush clearance, repair, maintenance, or use of the roads has been 
detrimental to biological resources. On the other hand, Kay has presented evidence to the 
Commission from Biologist Steven G. Nelson that Kay's activities have not caused any 
marked damage to resources and, in fact, have been beneficial to the parcel and wildlife. 

Commission's Response: 

Biological damage has occurred on the APN 4464-022-010 due to destruction of ESHA. 
Additionally, On May 8, August 15, and November 10, 2003, staff observed active erosion on 
the parcel resulting from destabilization of slopes from removal of vegetation and excavation and 
sidecasting of soil and rock for road construction on steep slopes. The subject properties are 
located at the headwaters of several drainages, including three blue line streams and at least one 
designated significant watershed area. Excavation and sidecasting of unconsolidated soil leads 
to increased sedimentation rates in adjacent streams, causing adverse impacts to fish and other 
aquatic wildlife. 
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Staff observed soil and rock material piled against the trunks and stems of oak trees and native 
chaparral species, damaging native vegetation on APN 4464-022-010. 

Some chaparral plant species, including species found on this parcel, rely on underground woody 
structures such as woody taproots to sprout following removal of surface vegetation due to 
events such as fire. Staff confirmed that subsurface plant material had been removed at various 
locations on the parcels, including root material. Removal of the root material of these plants 
will result in their failure to regenerate. 

Finally, the fact that the unpermitted grading was performed using primarily hand tools is not 

Kay's Defense: 

There is no Basis to Issue a §30811 Restoration Order. 

Section 30811 authorizes the Commission to order restoration of a site it finds three things. 
One, that the development has occurred without a CDP; two, that the development is 
inconsistent with what is allowed under the Coastal Act; and, three, that the development is 
causing continuing resource damage. Based on the foregoing description of the activities 
that took place on the parcel, nothing occurred on the remaining portion of this parcel that 
qualifies as development. Therefore, there has been no violation of the Coastal Act and the 
Commission has no basis upon which to issue a restoration order with respect to this 
property. In addition, the required finding that resource damage has occurred cannot be 
made. {See Biologist's Report and Addendum}. 

Commission's Response: 

The unpermitted development meets the criteria required for the Commission to issue a 
Restoration Order pursuant to Section 30811. As in the preceding sections of this report, the 
roads and pads do not predate the Coastal Act; the development is inconsistent with the Coastal 
Act; and the development is causing continuing resource damage. 

Kay's Defense: 

Kay Should Not be Held Civilly Liable Under §30820. First, Kay solicited advice regarding 
what lawful activities he could undertake on the parcel without a CDP. After reviewing 
such advice, Kay was careful to operate within the limitations of the activities not requiring 
a CDP. Second, Kay ceased all repair and maintenance work immediately upon notice 
from the Commission and receipt of the Commission's May 8, 2003 Notice, and has not 
conducted any activities on the property since that date. (See Schmitz's May 12, May 13, 
and May 15 letters and Declaration of James A. Kay, Jr., attached hereto as Exhibits G, H, 
I, and N.) Kay even abided by the Commission request that he cease using the roads, 
despite the Commission's lack of a legal basis for such request. Third, the Commission has 
presented no biological reports documenting the basis for its allegations and of evidence of 
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ongoing biological damage to resources. (See Biologist's Report and Addendum, attached 
hereto as Exhibit D). 

Commission's Response: 

Kay did not solicit advice from Coastal Commission staff regarding what lawful development 
activities he could undertake without a CDP. The fact that Kay sought, and allegedly received 
erroneous guidance from an unidentified source does not absolve Kay of responsibility for 
Coastal Act violations. Kay has performed and maintained unpermitted development on 
adjacent property in violation of the Coastal Act, and Commission Enforcement staff has 
repeatedly advised Kay regarding requirements for coastal development permits within the 
Coastal Zone since 1997. In addition, in the recent past, from May 2003 until the present, Kay 
and his representatives have been repeatedly informed of the Coastal Act requirements as they 
pertain to these parcels (See Exhibits 9 through 13). Despite this, Kay has continued to conduct 
and maintain unpermitted development at the site. 

As noted above, contrary to the Respondents assertion that the site is not ESHA, Commission 
Biologist Dr. John Dixon confirms that native chaparral habitat in the Santa Monica Mountains 
is meets the definition ofESHA under the Coastal Act. 

Finally, as noted in relevant sections above, the properties are located within the Coastal Zone, 
and ongoing damage is occurring to resources that are afforded protections under the policies of 
Chapter 3 of the Coastal Act, including but not limited to water quality, environmentally 
sensitive wildlife habitat, and the visual quality of coastal areas. 

Staff recommends that the Commission issue the following Cease and Desist and Restoration 
Orders: 
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CEASE AND DESIST AND RESTORATION ORDERS 

CEASE AND DESIST ORDER CCC-03-CD-015 

Pursuant to its authority under Public Resource Code §3081 0, the California Coastal 
Commission hereby finds that unpermitted development has occurred on the site in violation of 
the Coastal Act, and hereby orders and authorizes James A. Kay, Jr., his agents, contractors and 
employees, Deer Valley Ranch, LLC, Panorama Ranch, LLC, Communications Relay 
Corporation, and any person(s) acting in concert with any of the foregoing (hereinafter referred 
to as "Respondents") to cease and desist from: 1) removal of major vegetation, including but not 
limited to removal of native chaparral, riparian habitat, and damage to native oak trees; grading 
and clearing of new roads and pads; streambed alteration, including but not limited to grading, 
filling, and manipulation of channel substrate, installation of metal culverts and creosote-treated 
railroad ties, and construction of an Arizona crossing in a blue line stream; and construction of 
unpermitted structures including but not limited to metal gates, metal and wood gate posts with 
chain barriers set with concrete bases, and from conducting any other unpermitted development 
at the site which would require a CDP, and 2) maintaining on said property any of the above 
referenced unpermitted development or as otherwise referenced in Section IV .A of this report. 

Within 45 days of the issuance of this order, and as necessary thereafter, Commission staff will 
conduct a site visit to confirm compliance with the terms and conditions of the Order. 

RESTORATION ORDER CCC-03-R0-009 

Pursuant to its authority under Public Resource Code §30811, the California Coastal 
Commission finds that the development is 1) unpermitted, 2) inconsistent with the Coastal Act, 
and 3) causing continuing resource damage, and hereby orders and authorizes James A. Kay, Jr., 
his agents, contractors and employees, Deer Valley Ranch, LLC, Panorama Ranch, LLC, 
Communications Relay Corporation, and any person(s) acting in concert with any of the 
foregoing (hereinafter, "Respondents") to restore the subject properties to the extent provided 
below to the condition it was in prior to the undertaking of the development activity that is the 
subject of this order. Accordingly, the persons subject to this order shall fully comply with the 
following conditions: 

A. Within 14 days of issuance of this Restoration Order, Respondents shall submit for the 
review and approval of the Executive Director of the Commission a Restoration, 
Revegetation and Monitoring Plan. The Executive Director may extend this time for good 
cause. 

The Restoration, Revegetation and Monitoring Plan (hereinafter referred to as the 
"Restoration Plan") shall be prepared by a qualified restoration ecologist and a qualified 
geologic engineer, as described in section (d), below and shall include the following: 

a) Goals and Performance Standards. Section A of the Restoration Plan shall present 
the following goals of the Restoration and Revegetation Project. 
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1. Restoration of the property to the condition that existed prior to the 
unpermitted development through restorative grading of the topography in the 
areas impacted by the unpermitted development. Restorative grading plans 
should include sections showing original and finished grades, and quantitative 
breakdown of grading amounts (cut/fill), drawn to scale with contours that 
clearly illustrate the original topography of the subject site prior to any 
grading disturbance. The location for any excavated material to be removed 
from the site as a result of the restoration of the impacted areas shall be 
identified. If the dumpsite is located in the Coastal Zone and is not an existing 
sanitary landfill, a coastal development permit shall be required. 

2. Revegetation of all graded areas and areas impacted by the removal of major 
vegetation so that disturbed areas have a similar plant density, total cover and 
species composition as that typical of undisturbed chaparral vegetation in the 
surrounding area within 5 years from the initiation ofrevegetation activities. 

3. Eradication of non-native vegetation within the areas subject to revegetation 
and those areas that are identified as being subject to disturbance as a result of 
the restoration and revegetation activities. 

4. Minimization of the amount of artificial inputs such as watering or fertilizers 
that shall be used to support the revegetation of the impacted areas. The 
Restoration and Revegetation Project will not be successful until the 
revegetated areas meet the performance standards for at least three years 
without maintenance or remedial activities other than nonnative species 
removal. 

5. Stabilization of soils so that soil is not transported off the subject property or 
into the chaparral or riparian ESHA and so that slumping, gullying, or other 
surficial instability does not occur. 

6. Section A of the Restoration Plan shall also include specific ecological and 
erosion control performance standards that relate logically to the restoration 
and revegetation goals. Where there is sufficient information to provide a 
strong scientific rationale, the performance standards shall be absolute (e.g., 
specified average height within a specified time for a plant species). 

7. Where absolute performance standards cannot reasonably be formulated, clear 
relative performance standards will be specified. Relative standards are those 
that require a comparison of the restoration site with reference sites. The 
performance standards for the plant density, total cover and species 
composition shall be relative. In the case of relative performance standards, 
the rationale for the selection of reference sites, the comparison procedure, 
and the basis for judging differences to be significant will be specified. 
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Reference sites shall be located on adjacent areas vegetated with chaparral 
undisturbed by development or vegetation removal, within 2000 feet of the 
subject property with similar slope, aspect and soil moisture. If the 
comparison between the revegetation area and the reference sites requires a 
statistical test, the test will be described, including the desired magnitude of 
difference to be detected, the desired statistical power of the test, and the 
alpha level at which the test will be conducted. The design of the sampling 
program shall relate logically to the performance standards and chosen 
methods of comparison. The sampling program shall be described in 
sufficient detail to enable an independent scientist to duplicate it. Frequency 
of monitoring and sampling shall be specified for each parameter to be 
monitored. Sample sizes shall be specified and their rationale explained. 
Using the desired statistical power and an estimate of the appropriate 
sampling variability, the necessary sample size will be estimated for various 
alpha levels, including 0.05 and 0.1 0. 

b) Restoration and Revegetation Methodology. Section B of the Restoration Plan 
shall describe the methods to be used to stabilize the soils and revegetate the 
impacted areas. Section B shall be prepared in accordance with the following 
directions: 

1. The plan shall be designed to minimize the size of the area and the intensity of 
the impacts from disturbances caused by the restoration of the impacted areas. 
Other than those areas subject to revegetation activities, the areas of the site 
and surrounding areas currently vegetated with chaparral shall not be 
disturbed by activities related to this restoration project. Prior to initiation of 
any activities resulting in physical alteration of the subject property, the 
disturbance boundary shall be physically delineated in the field using 
temporary measures such as stakes or colored tape. 

2. Specify that the restoration of the site shall be performed using hand tools 
wherever possible, unless it has been demonstrated to the satisfaction of the 
Executive Director that heavy equipment will not contribute significantly to 
impacts to resources protected by the Coastal Act, including, but not limited to 
geological instability, minimization of landform alteration, erosion and 
impacts to native vegetation and the stream. 

3. The qualified geologic engineer and restoration ecologist shall specify the 
methods to be used after restoration to stabilize the soil and make it capable of 
supporting native vegetation. Such methods shall not include the placement 
of retaining walls or other permanent structures, grout, geogrid or similar 
materials. Any soil stabilizers identified for erosion control shall be 
compatible with native plant recruitment and establishment. The plan shall 

54 



James A. Kay, Jr., 
Cease and Desist Order CCC-03-CD-0 15 
Restoration Order CCC-03-R0-009 
November 25, 2003 

specify the erosion control measures that shall be installed on the project site 
prior to or concurrent with the initial grading operations and maintained until 
the impacted areas have been revegetated to minimize erosion and transport of 
sediment outside of the disturbed areas. The soil treatments shall include the 
use of mycorrhizal inoculations of the soil, unless it can be demonstrated to 
the satisfaction of the Executive Director that such treatment will not likely 
increase the survival of the plants to be used for revegetation. 

4. Describe the methods for revegetation of the site. All plantings shall be the 
same species, or sub-species, if relevant, as those documented as being located 
in the reference sites. The planting density shall be at least 10% greater than 
that documented in the reference sites, in order to account for plant mortality. 
All plantings shall be performed using native plants that were propagated 
from plants as close as possible to the subject property, in order to preserve 
the genetic integrity of the flora in and adjacent to the revegetation area. 

5. Describe the methods for detection and eradication of nonnative plant species 
on the site. Herbicides shall only be used if physical and biological control 
methods are documented in peer-reviewed literature as not being effective at 
controlling the specific nonnative species that become established in the 
revegetation area. Ifherbicides are to be used in the revegetation area, specify 
the precautions that shall be taken to protect native plants and workers, 
consistent with all applicable laws and regulations. 

6. Specify the measures that will be taken to identify and avoid impacts to 
sensitive species. Sensitive species are defined as: (a) species which are listed 
by state or federal agencies as threatened or endangered or which are 
designated as candidates for such listing; (b) California species of special 
concern; (c) fully protected or "special animal" species in California; and (d) 
plants considered rare, endangered, or of limited distribution by the California 
Native Plant Society. 

c) Monitoring and Maintenance. Section C of the Restoration Plan shall describe the 
monitoring and maintenance methodology and shall include the following 
prOVISIOns: 

1. The Respondents shall submit, on an annual basis for a period of five years (no 
later than December 31 51 each year) a written report, for the review and approval 
of the Executive Director, prepared by a qualified restoration ecologist and 
qualified geologic engineer, evaluating compliance with the performance 
standards. The annual reports shall include further recommendations and 
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requirements for additional restoration activities in order for the project to meet 
the goals and performance standards specified in the Restoration Plan. These 
reports shall also include photographs taken from pre-designated locations 
(annotated to a copy of the site plans) indicating the progress of recovery at the 
site. 

2. During the monitoring period, all artificial inputs shall be removed except for 
the purposes of providing mid-course corrections or maintenance to ensure the 
long-term survival of the restoration of the project site. If any such inputs are 
required beyond the first two years, then the monitoring program shall be 
extended by an amount of time equal to that time during which inputs were 
required after the first two years, so that the success and sustainability of the 
restoration of the project site are ensured. 

3. At the end of the five-year period, a final detailed report shall be submitted for 
the review and approval of the Executive Director. If this report indicates that 
the restoration project has in part, or in whole, been unsuccessful, based on the 
approved performance standards, the applicant shall be required to submit a 
revised or supplemental plan to compensate for those portions of the original 
program that were not successful. The Executive Director will determine if the 
revised or supplemental restoration plan must be processed as a CDP, a new 
Restoration Order, or modification of Restoration Order CCC-03-R0-009. 

d) Appendix A shall include a description of the education, training and experience of 
the qualified geologic engineer and restoration ecologist who shall prepare the 
Restoration Plan. A qualified restoration ecologist for this project shall be an 
ecologist, arborist, biologist or botanist who has experience successfully 
completing restoration or revegetation of chaparral habitats. If this qualified 
restoration ecologist does not have experience in creating the soil conditions 
necessary for successful revegetation of chaparral vegetation, a qualified soil 
scientist shall be consulted to assist in the development of the conditions related to 
soils in the Revegetation and Monitoring Plan. A qualified geologic engineer for 
this project shall be a geologic engineer who has experience evaluating and 
designing soil stabilization projects in the Santa Monica Mountains area. 

e) Submit interim erosion control plans for the review and approval of the Executive 
Director. The Interim Erosion Control Plan shall be prepared by a qualified 
restoration ecologist and shall include the following: 

1. The Interim Erosion Control Plan shall demonstrate that: 

a. The following temporary erosion control measures shall be used: hay bales, 
wattles, silt fences. 
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b. Erosion on the site shall be controlled to avoid adverse impacts on adjacent 
properties and resources. 

2. The Interim Erosion Control Plan shall include, at a minimum, the following 
components: 

a. A narrative report describing all temporary runoff and erosion control 
measures to be used and any permanent erosion control measures to be 
installed for permanent erosion control. 

b. A detailed site plan showing the location of all temporary erosion control 
measures. 

c. A schedule for installation and removal of temporary erosion control 
measures, in coordination with the long term restoration, revegetation and 
monitoring plan discussed below. 

B. Within 30 days of the approval by the Executive Director of the documents submitted 
under paragraph A, or within such additional time as the Executive Director may grant for 
good cause, Respondents shall complete the following actions, in compliance with the 
plans approved under paragraph A: 

1. Restore the topography consistent with the Restoration, Revegetation and Monitoring 
Plan required by Part A of this order and as approved by the Executive Director. 

2. Submit to the Executive Director a report documenting the restoration of the 
topography. This report shall include photographs that show the restored site. This 
report shall include a topographic plan that is prepared by a licensed surveyor, shows 
two-foot contours, and represents the topographic contours after removal of the 
development and grading to achieve restoration of the topography to the maximum 
extent possible, as described in paragraph A. 

C. Within 15 days of the approval by the Executive Director of the documents submitted under 
paragraph B2 above, or within such additional time as the Executive Director may grant for 
good cause, revegetate the disturbed areas with native plants, following the specifications of 
the Restoration Plan approved by the Executive Director, pursuant to paragraph A above. 

D. In accordance with the schedule set forth in the Restoration Plan, approved by the 
Executive Director pursuant to paragraph B above, submit to the Executive Director 
monitoring reports. 

E. After approval of the monitoring reports by the Executive Director, implement within such 
timeframe as the Executive Director may specify all measures specified by the Executive 
Director to ensure the health and stability of the restored areas, as required by the 
Restoration Plan. 
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F. For the duration of the restoration project, including the monitoring period, all persons 
subject to this order shall allow the Executive Director of the Commission, and/or his/her 
designees to inspect the subject property to assess compliance with the Restoration Order, 
subject to twenty-four hours advance notice. 

Persons Subject to the Orders 

James A. Kay, Jr., his agents, contractors and employees, Deer Valley Ranch, LLC, Panorama 
Ranch, LLC, Communications Relay Corporation, and any person(s) acting in concert with any 
ofthe foregoing 

Identification of the Property 

The property that is subject to these orders is located north of Castro Motorway and east of 
Latigo Canyon Road in Los Angeles County and is described as follows: 

Cease and Desist Order: 

• APN 4464-019-010 (80-acres) owned by Deer Valley Ranch, LLC 
• APN 4464-019-008 ( 40-acres) owned by Panorama Ranch, LLC. 
• APN 4464-022-001 (25 acres) owned by Communications Relay Corporation 
• APN 4464-022-010 (44.5 acres) owned by Panorama Ranch, LLC 
• APN 4464-019-900 (which includes approximately 11 acres in the Coastal Zone) owned 

by National Park Service 

Restoration Order: 

• APN 4464-019-010 (80-acres) owned by Deer Valley Ranch, LLC 
• APN 4464-019-008 (40-acres) owned by Panorama Ranch, LLC. 
• APN 4464-022-001 (25 acres) owned by Communications Relay Corporation 
• APN 4464-022-010 (44.5 acres) owned by Panorama Ranch, LLC 

Description of Unpermitted Development 

Unpermitted removal of major vegetation and disturbance of Environmentally Sensitive Habitat, 
including but not limited to removal of native chaparral and damage to native oak trees; grading 
and clearing of new roads and pads; unpermitted streambed alteration, including but not limited 
to grading, filling, and manipulation of channel substrate, installation of metal culverts and 
creosote-treated railroad ties, and construction of an Arizona crossing in a blue line stream; and 
construction of unpermitted structures including but not limited to metal gates, metal and wood 
gate posts with chain barriers set with concrete bases. 

Effective Date and Terms of the Orders 
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The effective date of these orders is December 12, 2003. The orders shall remain in effect 
permanently unless and until modified or rescinded by the Commission. 

Findings 

These orders are issued on the basis of the findings adopted by the Commission on December 12, 
2003, as set forth in the attached document entitled "RECOMMENDED FINDINGS FOR 
RESTORATION ORDER CCC-03-R0-009 and CEASE AND DESIST ORDER CCC-03-
CD-015". 

Compliance Obligation 

Strict compliance with the orders by all parties subject thereto is required. Failure to comply 
strictly with any term or condition of the orders, including any deadline contained in the orders, 
will constitute a violation of the orders and may result in the imposition of civil penalties of up to 
SIX THOUSAND DOLLARS ($6,000) per day for each day in which such compliance failure 
persists, in addition to any other penalties authorized under Section 30820. The Executive 
Director may extend deadlines for good cause. 

Deadlines 

Deadlines may be extended by the Executive Director for good cause. Any extension request 
must be made in writing to the Executive Director and received by Commission staff at least 10 
days prior to expiration of the subject deadline. 

Appeal 

Pursuant to PRC § 300803(b), any person or entity against whom this order is issued may file a 
petition with the Superior Court for a stay of this order. 

Executed in San Francisco on December 12, 2003, on behalf of the California Coastal 
Commission. 

Peter Douglas, Executive Director 
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Exhibits 

1. Location Map 
2. Assessor's Parcel Locations Map 
3. Master Site Plan (Reduced copy of map submitted with July 17, 2003 SOD) 
4. Aerial photos indicating unpermitted road and pad development 
5. Photographic documentation of onsite violations 
6. Memorandum from Commission Biologist, John Dixon, PhD., March 25,2003 
7. Statement ofDefense, dated July 17, 2003 
8. Statement of Defense, dated November 12, 2003 
9. Notice oflntent to Commence Restoration Order Proceedings, June 27, 2003 
10. Notice of Intent to Commence Restoration Order Proceedings, July 1, 2003 
11. Notice oflntent to Commence Cease and Desist Order Proceedings, October 23, 2003 
12. ED Cease and Desist Order ED-03-CD-146, July 2, 2003 
13. ED Cease and Desist Order ED-03-CD-147, October 24, 2003 
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EXHIBIT No. 4, AERIAL PHOTOS, CCC-03-R0-009, CCC-03-CD-015 

1976 aerial Photo of subject properties. Alleged "network" of roads north of Castro Motorway is not present. 

Aerial photo of subject properties, dated March 19,2003. Note extensive unpermitted construction of roads and pads at 
the right (East) side of the photo. The unpermitted development shown above is located on parcels 4464-019-010, 
4464-022-001, and 4464-022-010. Additional unpermitted development was conducted on parcels 4464-019-008 and 

4464-019-900 after March 19, 2003. £XH J BJ T 4 11 Z 
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May 8, 2003: b Unpermitted vegetation clearance 

EXHIBIT 5 
CCC-03-R0-009, CCC-03-CD-015 
Photographs of Site 
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SUBJECT: Designation of ESHA in the Santa Monica Mountains 

DATE: March 25, 2003 

In the context of the Malibu LCP, the Commission found that the Mediterranean 
Ecosystem in the Santa Mountains is rare, and especially valuable because of its 
relatively pristine character, physical complexity, and resultant biological diversity. 
Therefore, areas of undeveloped native habitat in the Santa Monica Mountains that are 
large and relatively unfragmented may meet the definition of ESHA by virtue of their 
valuable roles in that ecosystem, regardless of their relative rarity throughout the state. 
This is the only place in the coastal zone where the Commission has recognized 
chaparral as meeting the definition of ESHA. The scientific background presented 
herein for ESHA analysis in the Santa Monica Mountains is adapted from the Revised 
Findings for the Malibu LCP that the Commission adopted on February 6, 2003. 

For habitats in the Santa Monica Mountains, particularly coastal sage scrub and 
chaparral, there are three site-specific tests to determine whether an area is ESHA 
because of its especially valuable role in the ecosystem. First, is the habitat properly 
identified, for example as coastal sage scrub or chaparral? The requisite information for 
this test generally should be provided by a site-specific biological assessment. Second, 
is the habitat largely undeveloped and otherwise relatively pristine? Third, is the habitat 
part of a large, contiguous block of relatively pristine native vegetation? This should be 
documented with an aerial photograph from our mapping unit (with the site delineated) 
and should be attached as an exhibit to the staff report. For those habitats that are 
absolutely rare or that support individual rare species, it is not necessary to find that 
they are relatively pristine, and are neither isolated nor fragmented. 

Designation of Environmentally Sensitive Habitat in the 
Santa Monica Mountains 

The Coastal Act provides a definition of "environmentally sensitive area" as: "Any area 
in which plant or animal life or their habitats are either rare or especially valuable 
because of their special nature or role in an ecosystem and which could be easily 
disturbed or degraded by human activities and developments" (Section 30107.5). 

• 
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There are three important elements to the definition of ESHA. First, a geographic area 
can be designated ESHA either because of the presence of individual species of plants 
or animals or because of the presence of a particular habitat. Second, in order for an 
area to be designated as ESHA, the species or habitat must be either rare or it must be 
especially valuable. Finally, the area must be easily disturbed or degraded by human 
activities. 

The first test of ESHA is whether a habitat or species is rare. Rarity can take several 
forms, each of which is important. Within the Santa Monica Mountains, rare species 
and habitats often fall within one of two common categories. Many rare species or 
habitats are globally rare, but locally abundant. They have suffered severe historical 
declines in overall abundance and currently are reduced to a small fraction of their 
original range, but where present may occur in relatively large numbers or cover large 
local areas. This is probably the most common form of rarity for both species and 
habitats in California and is characteristic of coastal sage scrub, for example. Some 
other habitats are geographically widespread, but occur everywhere in low abundance. 
California's native perennial grasslands fall within this category. 

A second test for ESHA is whether a habitat or species is especially valuable. Areas 
may be valuable because of their "special nature," such as being an unusually pristine 
example of a habitat type, containing an unusual mix of species, supporting species at 
the edge of their range, or containing species with extreme variation. For example, 
reproducing populations of valley oaks are not only increasingly rare, but their 
southernmost occurrence is in the Santa Monica Mountains. Generally, however, 
habitats or species are considered valuable because of their special "role in the 
ecosystem." For example, many areas within the Santa Monica Mountains may meet 
this test because they provide habitat for endangered species, protect water quality, 
provide essential corridors linking one sensitive habitat to another, or provide critical 
ecological linkages such as the provision of pollinators or crucial trophic connections. 
Of course, all species play a role in their ecosystem that is arguably "special." However, 
the Coastal Act requires that this role be "especially valuable." This test is met for 
relatively pristine areas that are integral parts of the Santa Monica Mountains 
Mediterranean ecosystem because of the demonstrably rare and extraordinarily special 
nature of that ecosystem as detailed below. 

Finally, ESHAs are those areas that could be easily disturbed or degraded by human 
activities and developments. Within the Santa Monica Mountains, as in most areas of 
southern California affected by urbanization, all natural habitats are in grave danger of 
direct loss or significant degradation as a result of many factors related to 
anthropogenic changes. 

Ecosystem Context of the Habitats of the Santa Monica Mountains 

The Santa Monica Mountains comprise the largest, most pristine, and ecologically 
complex example of a Mediterranean ecosystem in coastal southern California. 
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California's coastal sage scrub, chaparral, oak woodlands, and associated riparian 
areas have analogues in just a few areas of the world with similar climate. 
Mediterranean ecosystems with their wet winters and warm dry summers are only found 
in five localities (the Mediterranean coast, California, Chile, South Africa, and south and 
southwest Australia). Throughout the world, this ecosystem with its specially adapted 
vegetation and wildlife has suffered severe loss and degradation from human 
development. Worldwide, only 18 percent of the Mediterranean community type 
remains undisturbed1

. However, within the Santa Monica Mountains, this ecosystem is 
remarkably intact despite the fact that it is closely surrounded by some 17 million 
people. For example, the 150,000 acres of the Santa Monica Mountains National 
Recreation Area, which encompasses most of the Santa Monica Mountains, was 
estimated to be 90 percent free of development in 20002

• Therefore, this relatively 
pristine area is both large and mostly unfragmented, which fulfills a fundamental tenet of 
conservation biology3

. The need for large contiguous areas of natural habitat in order to 
maintain critical ecological processes has been emphasized by many conservation 
biologists4

. 

In addition to being a large single expanse of land, the Santa Monica Mountains 
ecosystem is still connected, albeit somewhat tenuously, to adjacent, more inland 
ecosystems5

. Connectivity among habitats within an ecosystem and connectivity 
among ecosystems is very important for the preservation of species and ecosystem 
integrity. In a recent statewide report, the California Resources Agencl identified 
wildlife corridors and habitat connectivity as the top conservation priority. In a tetter to 
governor Gray Davis, sixty leading environmental scientists have endorsed the 

1 National Park Service. 2000. Draft general management plan & environmental impact statement. 
Santa Monica Mountains National Recreation Area - California. 
2 1bid. 
3 Harris, L. D. 1988. Edge effects and conservation of biotic diversity. Conserv. Bioi. 330-332. Soule, M. 
E, D. T. Bolger, A. C. Alberts, J. Wright, M. Sorice and S. Hill. 1988. Reconstructed dynamics of rapid 
extinctions of chaparral-requiring birds in urban habitat islands. Conserv. Bioi. 2: 75-92. Yahner, R. H. 
1988. Changes in wildlife communities near edges. Conserv. Bioi. 2:333-339. Murphy, D. D. 1989. 
Conservation and confusion: Wrong species, wrong scale, wrong conclusions. Conservation Bioi. 3:82-
84. 
4 Crooks, K. 2000. Mammalian carnivores as target species for conservation in Southern California. p. 
105-112 in: Keeley, J. E., M. Baer-Keeley and C. J. Fotheringham (eds), 2nd Interface Between Ecology 
and Land Development in California, U.S. Geological Survey Open-File Report 00-62. Sauvajot, R. M., E. 
C. York, T. K. Fuller, H. Sharon Kim, D. A. Kamradt and R. K. Wayne. 2000. Distribution and status of 
carnivores in the Santa Monica Mountains, California: Preliminary results from radio telemetry and remote 
camera surveys. p 113-123 in: Keeley, J. E., M. Baer-Keeley and C. J. Fotheringham (eds), 2nd Interface 
Between Ecology and Land Development in California, U.S. Geological Survey Open-File Report 00-62. 
Beier, P. and R. F. Noss. 1998. Do habitat corridors provide connectivity? Conserv. Bioi. 12:1241-1252. 
Beier, P. 1996. Metapopulation models, tenacious tracking and cougar conservation. In: Metapopulations 
and Wildlife Conservation, ed. D. R. McCullough. Island Press, Covelo, California, 429p. 
5 The SMM area is linked to larger natural inland areas to the north through two narrow corridors: 1) the 
Conejo Grade connection at the west end of the Mountains and 2) the Simi Hills connection in the central 
region of the SMM (from Malibu Creek State Park to the Santa Susanna Mountains). 
6 California Resources Agency. 2001. Missing Linkages: Restoring Connectivity to the California 
Landscape. California Wilderness Coalition, Calif. Dept of Parks & Recreation, USGS, San Diego Zoo 
and The Nature Conservancy. Available at: http://www.calwild.org/pubs/reports/linkages/index.htm 
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conclusions of that reporf. The chief of natural resources at the California Department 
of Parks and Recreation has identified the Santa Monica Mountains as an area where 
maintaining connectivity is particularly important8. 

The species most directly affected by large scale connectivity are those that require 
large areas or a variety of habitats, e.g., gray fox, cougar, bobcat, badger, steelhead 
trout, and mule deer9

. Large terrestrial predators are particularly good indicators of 
habitat connectivity and of the general health of the ecosystem 10

. Recent studies show 
that the mountain lion, or cougar, is the most sensitive indicator species of habitat 
fragmentation, followed by the spotted skunk and the bobcat 11

. Sightings of cougars in 
both inland and coastal areas of the Santa Monica Mountains 12 demonstrate their 
continued presence. Like the "canary in the mineshaft," an indicator species like this is 
good evidence that habitat connectivity and large scale ecological function remains in 
the Santa Monica Mountains ecosystem. 

The habitat integrity and connectivity that is still evident within the Santa Monica 
Mountains is extremely important to maintain, because both theory and experiments 
over 75 years in ecology confirm that large spatially connected habitats tend to be more 
stable and have less frequent extinctions than habitats without extended spatial 
structure13

. Beyond simply destabilizing the ecosystem, fragmentation and disturbance 

7 Letters received and included in the September 2002 staff report for the Malibu LCP. 
8 Schoch, D. 2001. Survey lists 300 pathways as vital to state wildlife. Los Angeles Times. August 7, 
2001. 
9 Martin, G. 2001. Linking habitat areas called vital for survival of state's wildlife Scientists map main 
migration corridors. San Francisco Chronicle, August 7, 2001. 
10 Noss, R. F., H. B. Quigley, M.G. Hornocker, T. Merrill and P. C. Paquet. 1996. Conservation biology 
and carnivore conservation in the Rocky Mountains. Conerv. Bioi. 10: 949-963. Noss, R. F. 1995. 
Maintaining ecological integrity in representative reserve networks. World Wildlife Fund Canada. 
11 Sauvajot, R. M., E. C. York, T. K. Fu)ler, H. Sharon Kim, D. A. Kamradt and R. K. Wayne. 2000. 
Distribution and status of carnivores in the Santa Monica Mountains, California: Preliminary results from 
radio telemetry and remote camera surveys. p 113-123 in: Keeley, J. E., M. Baer-Keeley and C. J. 
Fotheringham (eds), 2nd Interface Between Ecology and Land Development in California, U.S. 
Geological Survey Open-File Report 00-62. Beier, P. 1996. Metapopulation models, tenacious tracking 
and cougar conservation. In: Metapopulations and Wildlife Conservation, ed. D. R. McCullough. Island 
Press, Covelo, California, 429p. 
12 Recent sightings of mountain lions include: Temescal Canyon (pers. com., Peter Brown, Facilities 
Manager, Calvary Church), Topanga Canyon (pers. com., Marti Witter, NPS), Encinal and Trancas 
Canyons (pers. com., Pat Healy), Stump Ranch Research Center (pers. com., Dr. Robert Wayne, Dept. of 
Biology, UCLA). In May of 2002, the NPS photographed a mountain lion at a trip camera on the Back 
Bone Trail near Castro Crest- Seth Riley, Eric York and Dr. Ray Sauvajot, National Park Service, 
SMMNRA. 
13 Gause, G. F. 1934. The struggle for existence. Balitmore, William and Wilkins 163 p. (also reprinted by 
Hafner, N.Y. 1964). Gause, G. F., N. P. Smaragdova and A. A. Witt. 1936. Further studies of interaction 
between predators and their prey. J. Anim. Ecol. 5:1-18. Huffaker, C. B. 1958. Experimental studies on 
predation: dispersion factors and predator-prey oscillations. Hilgardia 27:343-383. Luckinbill, L. S. 1973. 
Coexistence in laboratory populations of Paramecium aurelia and its predator Didinium nasutum. Ecology 
54:1320-1327. Allen, J. C., C. C. Brewster and D. H. Slone. 2001. Spatially explicit ecological models: A 
spatial convolution approach. Chaos, Solitons and Fractals. 12:333-347. 
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can even cause unexpected and irreversible changes to new and completely different 
kinds of ecosystems (habitat conversion) 14

. 

As a result of the pristine nature of large areas of the Santa Monica Mountains and the 
existence of large, unfragmented and interconnected blocks of habitat, this ecosystem 
continues to support an extremely diverse flora and fauna. The observed diversity is 
probably a function of the diversity of physical habitats. The Santa Monica Mountains 
have the greatest geological diversity of all major mountain ranges within the transverse 
range province. According to the National Park Service, the Santa Monica Mountains 
contain 40 separate watersheds and over 170 major streams with 49 coastal outlets 15

. 

These streams are somewhat unique along the California coast because of their 
topographic setting. As a "transverse" range, the Santa Monica Mountains are oriented 
in an east-west direction. As a result, the south-facing riparian habitats have more 
variable sun exposure than the east-west riparian corridors of other sections of the 
coast. This creates a more diverse moisture environment and contributes to the higher 
biodiversity of the region. The many different physical habitats of the Santa Monica 
Mountains support at least 17 native vegetation types 16 including the following habitats 
considered sensitive by the California Department of Fish and Game: native perennial 
grassland, coastal sage scrub, red-shank chaparral, valley oak woodland, walnut 
woodland, southern willow scrub, southern cottonwood-willow riparian forest, sycamore
alder woodland, oak riparian forest, coastal salt marsh, and freshwater marsh. Over 
400 species of birds, 35 species of reptiles and amphibians, and more than 40 species 
of mammals have been documented in this diverse ecosystem. More than 80 sensitive 
species of plants and animals (listed, proposed for listing, or species of concern) are 
known to occur or have the potential to occur within the Santa Monica Mountains 
Mediterranean ecosystem. 

The Santa Monica Mountains are also important in a larger regional context. Several 
recent studies have concluded that the area of southern California that includes the 
Santa Monica Mountains is among the most sensitive in the world in terms of the 
number of rare endemic species, endangered species and habitat loss. These studies 
have desi~nated the area to be a local hot-spot of endangerment in need of special 
protection 7

. 

Therefore, the Commission finds that the Santa Monica Mountains ecosystem is itself 
rare and especially valuable because of its special nature as the largest, most pristine, 

14 Scheffer, M., S. Carpenter, J. A. Foley, C. Folke and B. Walker. 2001. Catastrophic shifts in 
ecosystems. Nature 413:591-596. 
15 NPS. 2000. op.cit. 
16 From the NPS report ( 2000 op. cit.) that is based on the older Holland system of subjective 
classification. The data-driven system of Sawyer and Keeler-Wolf results in a much larger number of 
distinct "alliances" or vegetation types. 
17 Myers, N. 1990. The biodiversity challenge: Expanded hot-spots analysis. Environmentalist 10:243-
256. Myers, N., R. A. Mittermeier, C. G. Mittermeier, G. A. B. da Fonseca and J. A. Kent. 2000. 
Biodiversity hot-spots for conservation priorities. Nature 403:853-858. Dobson, A. P., J. P. Rodriguez, 
W. M. Roberts and D. S. Wilcove. 1997. Geographic distribution of endangered species in the United 
States. Science 275:550-553. 
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physically complex, and biologically diverse example of a Mediterranean ecosystem in 
coastal southern California. The Commission further finds that because of the rare and 
special nature of the Santa Monica Mountains ecosystem, the ecosystem roles of 
substantially intact areas of the constituent plant communities discussed below are 
"especially valuable" under the Coastal Act. 

Major Habitats within the Santa Monica Mountains 

The most recent vegetation map that is available for the Santa Monica Mountains is the 
map that was produced for the National Park Service in the mid-1990s using 1993 
satellite imagery supplemented with color and color infrared aerial imagery from 1984, 
1988, and 1994 and field review18

. The minimum mapping unit was 5 acres. For that 
map, the vegetation was mapped in very broad categories, generally following a 
vegetation classification scheme developed by Holland19

. Because of the mapping 
methods used the degree of plant community complexity in the landscape is not 
represented. For example, the various types of "ceanothus chaparral" that have been 
documented were lumped under one vegetation type referred to as "northern mixed 
chaparral." Dr. Todd Keeler-Wolf of the California Department of Fish and Game is 
currently conducting a more detailed, quantitative vegetation survey of the Santa 
Monica Mountains. 

The National Park Service map can be used to characterize broadly the types of plant 
communities present. The main generic plant communities present in the Santa Monica 
Mountains20 are: coastal sage scrub, chaparral, riparian woodland, coast live oak 
woodland, and grasslands. 

Riparian Woodland 

Some 49 streams connect inland areas with the coast, and there are many smaller 
drainages as well, many of which are "blue line." Riparian woodlands occur along both 
perennial and intermittent streams in nutrient-rich soils. Partly because of its multi
layered vegetation, the riparian community contains the greatest overall biodiversity of 
all the plant communities in the area21

. At least four types of riparian communities are 
discernable in the Santa Monica Mountains: walnut riparian areas, mulefat-dominated 
riparian areas, willow riparian areas and sycamore riparian woodlands. Of these, the 

16 Franklin, J. 1997. Forest Service Southern California Mapping Project, Santa Monica Mountains 
National Recreation Area, Task 11 Description and Results, Final Report. June 13, 1997, Dept. of 
Geography, San Diego State University, USFS Contract No. 53-91S8-3-TM45. 
19 Holland R. F. 1986. Preliminary Descriptions of the Terrestrial Natural Communities of California. State 
of California, The Resources Agency, Dept. of Fish and Game, Natural Heritage Division, Sacramento, 
CA. 95814. 
20 National Park Service. 2000. Draft: General Management Plan & Environmental Impact Statement, 
Santa Monica Mountains National Recreation Area, US Dept. of Interior, National Park Service, 
December 2000. (Fig. 11 in this document.) 
21 Ibid. 

-------
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sycamore riparian woodland is the most diverse riparian community in the area. In 
these habitats, the dominant plant species include arroyo willow, California black 
walnut, sycamore, coast live oak, Mexican elderberry, California bay laurel, and mule 
fat. Wildlife species that have been obseNed in this community include least Bell's 
vireo (a State and federally listed species), American goldfinches, black phoebes, 
warbling vireos, bank swallows (State listed threatened species), song sparrows, belted 
kingfishers, raccoons, and California and Pacific tree frogs. 

Riparian communities are the most species-rich to be found in the Santa Monica 
Mountains. Because of their multi-layered vegetation, available water supply, 
vegetative cover and adjacency to shrubland habitats, they are attractive to many native 
wildlife species, and provide essential functions in their lifecycles22

• During the long dry 
summers in this Mediterranean climate, these communities are an essential refuge and 
oasis for much of the areas' wildlife. 

Riparian habitats and their associated streams form important connecting Jinks in the 
Santa Monica Mountains. These habitats connect all of the biological communities from 
the highest elevation chaparral to the sea with a unidirectional flowing water system, 
one function of which is to carry nutrients through the ecosystem to the benefit of many 
different species along the way. 

The streams themselves provide refuge for sensitive species including: the coast range 
newt, the Pacific pond turtle, and the steelhead trout. The coast range newt and the 
Pacific pond turtle are California Species of Special Concern and are proposed for 
federallisting23

, and the steelhead trout is federally endangered. The health of the 
streams is dependent on the ecological functions provided by the associated riparian 
woodlands. These functions include the provision of large woody debris for habitat, 
shading that controls water temperature, and input of leaves that provide the foundation 
of the stream-based trophic structure. 

The importance of the connectivity between riparian areas and adjacent habitats is 
illustrated by the Pacific pond turtle and the coast range newt, both of which are 
sensitive and both of which require this connectivity for their suNival. The life history of 
the Pacific pond turtle demonstrates the importance of riparian areas and their 
associated watersheds for this species. These turtles require the stream habitat during 
the wet season. However, recent radio tracking work24 has found that although the 
Pacific pond turtle spends the wet season in streams, it also requires upland habitat for 
refuge during the dry season. Thus, in coastal southern California, the Pacific pond 
turtle requires both streams and intact adjacent upland habitats such as coastal sage 

22 Walter, Hartmut. Bird use of Mediterranean habitats in the Santa Monica Mountains, Coastal 
Commission Workshop on the Significance of Native Habitats in the Santa Monica Mountains. CCC 
Hearing, June 13, 2002, Queen Mary Hotel. 
23 USFWS. 1989. Endangered and threatened wildlife and plants; animal notice of review. Fed. Reg. 
54:554-579. USFWS. 1993. Endangered and threatened wildlife and plants; notice of 1-year petition 
finding on the western pond turtle. Fed. Reg. 58:42717-42718. 
24 Rathbun, G.B., N.J. Scott and T.G. Murphy. 2002. Terrestrial habitat use by Pacific pond turtle in a 
Mediterranean climate. Southwestern Naturalist. (in Press). 
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scrub, woodlands or chaparral as part of their normal life cycle. The turtles spend about 
four months of the year in upland refuge sites located an average distance of 50 m (but 
up to 280 m) from the edge of the creek bed. Similarly, nesting sites where the females 
lay eggs are also located in upland habitats an average of 30 m (but up to 170 m; from 
the creek. Occasionally, these turtles move up to 2 miles across upland habitaf . Like 
many species, the pond turtle requires both stream habitats and the upland habitats of 
the watershed to complete its normal annual cycle of behavior. Similarly, the coast 
range newt has been observed to travel hundreds of meters into upland habitat and 
spend about ten months of the year far from the riparian streambed26

. They return to 
the stream to breed in the wet season, and they are therefore another species that 
requires both.riparian habitat and adjacent uplands for their survival. 

Riparian habitats in California have suffered serious losses and such habitats in 
southern California are currently very rare and seriously threatened. In 1989, Faber 
estimated that 95-97% of riparian habitat in southern California was already losf7

. 

Writing at the same time as Faber, Bowler asserted that, '1t]here is no question that 
riparian habitat in southern California is endangered. ,,2a In the intervening 13 years, 
there have been continuing losses of the small amount of riparian woodlands that 
remain. Today these habitats are, along with native grasslands and wetlands, among 
the most threatened in California. 

In addition to direct habitat loss, streams and riparian areas have been degraded by the 
effects of development. For example, the coast range newt, a California Species of 
Special Concern has suffered a variety of impacts from human-related disturbances29

. 

Human-caused increased fire frequency has resulted in increased sedimentation rates, 
which exacerbates the cannibalistic predation of adult newts on the larval stages.30 In 
addition impacts from non-native species of crayfish and mosquito fish have also been 
documented. When these non-native predators are introduced, native prey organisms 
are exposed to new mortality pressures for which they are not adapted. Coast range 
newts that breed in the Santa Monica Mountain streams do not appear to have 
adaptations that permit co-occurrence with introduced mosquito fish and crayfish31

. 

These introduced predators have eliminated the newts from streams where they 
previously occurred by both direct predation and suppression of breeding. 

25 Testimony by R. Dagit, Resource Conservation District of the Santa Monica Mountains at the CCC 
Habitat Workshop on June 13, 2002. 
26 Dr, Lee Kats, Pepperdine University, personal communication to Dr J. Allen, CCC. 
27 Faber, P .A., E, Keller, A. Sands and B.M. Massey. 1989. The ecology of riparian habitats of the 
southern California coastal region: a community profile. U.S. Fish and Wildlife Service Biological Report 
85(7.27) 152pp. 
28 Bowler, P.A. 1989. Riparian woodland: An endangered habitat in southern California. Pp 80-97 in 
Schoenherr, A.A. (ed.) Endangered plant communities of southern California. Botanists Special 
Publication No. 3. 
29 Gamradt, S.C., L.B. Kats and C.B. Anzalone. 1997. Aggression by non-native crayfish deters breeding 
in California newts. Conservation Biology 11(3):793-796. 
3° Kerby, L.J., and L.B. Kats. 1998. Modified interactions between salamander life stages caused by 
wildfire-induced sedimentation. Ecology 79(2):740-745. 
31 Gamradt, S.C. and L.B. Kats. 1996. Effect of introduced crayfish and mosquitofish on California newts. 
Conservation Biology 10(4):1155-1162. 
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Therefore, because of the essential role that riparian plant communities play in 
maintaining the biodiversity of the Santa Monica Mountains, because of the historical 
losses and current rarity of these habitats in southern California, and because of their 
extreme sensitivity to disturbance, the native riparian habitats in the Santa Monica 
Mountains meet the definition of ESHA under the Coastal Act. 

Coastal Sage Scrub and Chaparral 

Coastal sage scrub and chaparral are often lumped together as "shrublands" because 
of their roughly similar appearance and occurrence in similar and often adjacent 
physical habitats. In earlier literature, these vegetation associations were often called 
soft chaparral and hard chaparral, respectively. "Soft" and "hard" refers to differences in 
their foliage associated with different adaptations to summer drought. Coastal sage 
scrub is dominated by soft-leaved, generally low-growing aromatic shrubs that die back 
and drop their leaves in response to drought. Chaparral is dominated by taller, deeper
rooted evergreen shrubs with hard, waxy leaves that minimize water loss during 
drought. 

The two vegetation types are often found interspersed with each other. Under some 
circumstances, coastal sage scrub may even be successional to chaparral, meaning 
that after disturbance, a site may first be covered by coastal sage scrub, which is then 
replaced with chaparral over long periods of time.32 The existing mosaic of coastal sage 
scrub and chaparral is the result of a dynamic process that is a function of fire history, 
recent climatic conditions, soil differences, slope, aspect and moisture regime, and the 
two habitats should not be thought of as completely separate and unrelated entities but 
as different phases of the same process33

. The spatial pattern of these vegetation 
stands at any given time thus depends on both local site conditions and on history (e.g., 
fire), and is influenced by both natural and human factors. 

In lower elevation areas with high fire frequency, chaparral and coastal sage scrub may 
be in a state of flux, leading one researcher to describe the mix as a "coastal sage
chaparral subclimax."34 Several other researchers have noted the replacement of 
chaparral by coastal sage scrub, or coastal sage scrub by chaparral depending on fire 
history.35 In transitional and other settings, the mosaic of chaparral and coastal sage 

32 Cooper, W .S. 1922. The broad-sclerophyll vegetation of California. Carnegie Institution of Washington 
Publication 319. 124 pp. 
33 Longcore, T and C. Rich. 2002. Protection of environmentally sensitive habitat areas in proposed local 
coastal plan for the Santa Monica Mountains. The Urban Wildlands Group, Inc., P.O. Box 24020 Los 
Angeles, CA 90024. (See attached comment document in Appendix). · 
34 Hanes, T.L. 1965. Ecological studies on two closely related chaparral shrubs in southern California. 
Ecological Monographs 41 :27-52. 
35 Gray, K.L. 1983. Competition for light and dynamic boundary between chaparral and coastal sage 
scrub. Madrono 30(1 ):43-49. Zedler, P.H., C.R. Gautier and G.S. McMaster. 1983. Vegetation change in 
response to extreme events: The effect of a short interval between fires in California chaparral and 
coastal sage scrub. Ecology 64(4}: 809-818. 

• 
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scrub enriches the seasonal plant resource base and provides additional habitat 
variability and seasonality for the many species that inhabit the area. 

Relationships Among Coastal Sage Scrub, Chaparral and Riparian Communities 

Although the constituent communities of the Santa Monica Mountains Mediterranean 
ecosystem can be defined and distinguished based on species composition, growth 
habits, and the physical habitats they characteristically occupy, they are not 
independent entities ecologically. Many species of plants, such as black sage, and 
laurel sumac, occur in more than one plant community and many animals rely on the 
predictable mix of communities found in undisturbed Mediterranean ecosystems to 
sustain them through the seasons and during different portions of their life histories. 

Strong evidence for the interconnectedness between chaparral, coastal scrub and other 
habitats is provided by "opportunistic foragers" (animals that follow the growth and 
flowering cycles across these habitats). Coastal scrub and chaparral flowering and 
growth cycles differ in a complimentary and sequential way that many animals have 
evolved to exploit. Whereas coastal sage scrub is shallow-rooted and responds quickly 
to seasonal rains, chaparral plants are typically deep-rooted having most of their 
flowering and growth later in the rainy season after the deeper soil layers have been 
saturated36

. New growth of chaparral evergreen shrubs takes place about four months 
later than coastal sage scrub plants and it continues later into the summe~7• For 
example, in coastal sage scrub, California sagebrush flowers and grows from August to 
February and coyote bush flowers from August to Novembe~8 . In contrast, chamise 
chaparral and bigpod ceanothus flower from April to June, buck brush ceanothus 
flowers from February to April, and hoaryleaf ceanothus flowers from March to April. 

Many groups of animals exploit these seasonal differences in growth and blooming 
period. The opportunistic foraging insect community (e.g., honeybees, butterflies and 
moths) tends to follow these cycles of flowering and new growth, moving from coastal 
sage scrub in the early rainy season to chaparral in the spring39

. The insects in turn are 
followed by insectivorous birds such as the blue-gray gnatcatcher40

, bushtit, cactus 
wren, Bewick's wren and California towhee. At night bats take over the role of daytime 
insectivores. At least 12 species of bats (all of which are considered sensitive) occur in 

36 
DeSimone, S. 2000. California's coastal sage scrub. Fremontia 23(4):3-8. Mooney, H.A. 1988. 

Southern coastal scrub. Chap. 13 in Barbour, M.G. and J. Majors; Eds. 1988. Terrestrial vegetation of 
California, 2nd Edition. Calif. Native Plant Soc. Spec. Publ. #9. 
37 

Schoenherr, A. A. 1992. A natural history of California. University of California Press, Berkeley. 772p. 
38 

Dale, N. 2000. Flowering plants of the Santa Monica Mountains. California Native Plant Society, 1722 J 
Street, Suite 17, Sacramento, CA 95814. 
39 

Ballmer, G. R. 1995. What's bugging coastal sage scrub. Fremontia 23(4 ): 17-26. 
40 

Root, R. B. 1967. The niche exploitation pattern of the blue-gray gnatcatcher. Ecol. Monog.37:317-350. 
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the Santa Monica Mountains41
. Five species of hummingbirds also follow the flowering 

cycle42
• 

Many species of 'opportunistic foragers', which utilize several different community types, 
perform important ecological roles during their seasonal movements. The scrub jay is a 
good example of such a species. The scrub jay is an omnivore and forages in coastal 
sage scrub, chaparral, and oak woodlands for insects, berries and notably acorns. Its 
foraging behavior includes the habit of burying acorns, usually at sites away from the 
parent tree canopy. Buried acorns have a much better chance of successful 
germination (about two-fold) than exposed acorns because they are protected from 
desiccation and predators. One scrub jay will bury approximately 5000 acorns in a 
year. The scrub jay therefore performs the function of greatly increasing recruitment 
and regeneration of oak woodland, a valuable and sensitive habitat type43

• 

Like the scrub jay, most of the species of birds that inhabit the Mediterranean 
ecosystem in the Santa Monica Mountains require more than one community type in 
order to flourish. Many species include several community types in their daily activities. 
Other species tend to move from one community to another seasonally. The 
importance of maintaining the integrity of the multi-community ecosystem is clear in the 
following observations of Dr. Hartmut Walter of the University of California at Los 
Angeles: 

"Bird diversity is directly related to the habitat mosaic and topographic diversity of 
the Santa Monicas. Most bird species in this bio-landscape require more than one 
habitat for survival and reproduction." "A significant proportion of the avifauna 
breeds in the wooded canyons of the Santa Monicas. Most of the canyon breeders 
forage every day in the brush- and grass-covered slopes, ridges and mesas. They 
would not breed in the canyons in the absence of the surrounding shrublands. 
Hawks, owls, falcons, orioles, flycatchers, woodpeckers, warblers, hummingbirds, 
etc. belong to this group. Conversely, some of the characteristic chaparral birds 
such as thrashers, quails, and wrentits need the canyons for access to shelter, 
protection from fire, and water. The regular and massive movement of birds 
between riparian corridors and adjacent shrublands has been demonstrated by 
qualitative and quantitative observations by several UCLA students44

." 

Thus, the Mediterranean ecosystem of the Santa Monica Mountains is a mosaic of 
vegetation types linked together ecologically. The high biodiversity of the area results 

41 Letter from Dr. Marti Witter, NPS, dated Sept. 13, 2001, in letters received and included in the 
September 2002 staff report for the Malibu LCP. 
42 National Park Service. 1993. A checklist of the birds of the Santa Monica Mountains National 
Recreation Area. Southwest Parks and Monuments Assoc., 221 N. Court, Tucson, AZ.. 85701 
43 Borchert, M. 1., F. W. Davis, J. Michaelsen and L. D. Oyler. 1989. Interactions of factors affecting 
seedling recruitment of blue oak (Quercus doug/asil) in California. Ecology 70:389-404. Bossema, I. 
1979. Jays and oaks: An eco-ethological study of a symbiosis. Behavior 70:1-118. Schoenherr, A. A. 
1992. A natural history of California. University of California Press, Berkeley. 772p. 
44 Walter, Hartmut. Bird use of Mediterranean habitats in the Santa Monica Mountains, Coastal 
Commission Workshop on the Significance of Native Habitats in the Santa Monica Mountains. CCC 
Hearing, June 13, 2002, Queen Mary Hotel. 

• 
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from both the diversity and the interconnected nature of this mosaic. Most raptor 
species, for example, require large areas and will often require different habitats for 
perching, nesting and foraging. Fourteen species of raptors (13 of which are 
considered sensitive) are reported from the Santa Monica Mountains. These species 
utilize a variety of habitats including rock outcrops, oak woodlands, riparian areas, 
grasslands, chaparral, coastal sage scrub, estuaries and freshwater lakes45

. 

When the community mosaic is disrupted and fragmented by development, many 
chaparral-associated native bird species are impacted. In a study of landscape-level 
fragmentation in the Santa Monica Mountains, Stralberg46 found that the ash-throated 
flycatcher, Bewick's wren, wrentit, blue-gray gnatcatcher, California thrasher, orange
crowned warbler, rufous-crowned sparrow, spotted towhee, and California towhee all 
decreased in numbers as a result of urbanization. Soule47 observed similar effects of 
fragmentation on chaparral and coastal sage scrub birds in the San Diego area. 

In summary, all of the vegetation types in this ecosystem are strongly linked by animal 
movement and foraging. Whereas classification and mapping of vegetation types may 
suggest a snapshot view of the system, the seasonal movements and foraging of 
animals across these habitats illustrates the dynamic nature and vital connections that 
are crucial to the survival of this ecosystem. 

Coastal Sage Scrub 

"Coastal sage scrub" is a generic vegetation type that is inclusive of several subtypes48
. 

In the Santa Monica Mountains, coastal sage scrub is mostly of the type termed 
"Venturan Coastal Sage Scrub." In general, coastal sage scrub is comprised of 
dominant species that are semi-woody and low-growing, with shallow, dense roots that 
enable them to respond quickly to rainfall. Under the moist conditions of winter and 
spring, they grow quickly, flower, and produce light, wind-dispersed seeds, making them 
good colonizers following disturbance. These species cope with summer drought by 
dying back, dropping their leaves or producing a smaller summer leaf in order to reduce 
water loss. Stands of coastal sage scrub are much more open than chaparral and 
contain a greater admixture of herbaceous species. Coastal sage scrub is generally 
restricted to drier sites, such as low foothills, south-facing slopes, and shallow soils at 
higher elevations. 

45 National Park Service. 1993. A checklist of the birds of the Santa Monica Mountains National 
Recreation Area. Southwest Parks and Monuments Assoc., 221 N. Court, Tucson, AZ.. 85701. and Letter 
from Dr. Marti Witter, NPS, Dated Sept. 13, 2001, in letters received and included in the September 2002 
staff report for the Malibu LCP. 
46 Stralberg, D. 2000. Landscape-level urbanization effects on chaparral birds: A Santa Monica Mountains 
case study. p 125-136 in: Keeley, J. E., M. Baer-Keeley and C. J. Fotheringham (eds), 2"d Interface 
Between Ecology and Land Development in California, U.S. Geological Survey Open-File Report 00-62. 
47 Soule, M. E, D. T. Bolger, A. C. Alberts, J. Wright, M. Sorice and S. Hill. 1988. Reconstructed dynamics 
of rapid extinctions of chaparral-requiring birds in urban habitat islands. Conserv. Bioi. 2: 75-92. 
48 Kirkpatrick, J.B. and C.F. Hutchinson. 1977. The community composition of Californian coastal sage 
scrub. Vegetatio 35:21-33; Holland, 1986. op.cit.; Sawyer and Keeler-Wolf, 1995, op.cit. 
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The species composition and structure of individual stands of coastal sage scrub 
depend on moisture conditions that derive from slope, aspect, elevation and soil type. 
Drier sites are dominated by more drought-resistant species (e.g., California sagebrush, 
coast buckwheat, and Opuntia cactus). Where more moisture is available (e.g., north
facing slopes), larger evergreen species such as toyon, laurel sumac, lemonade berry, 
and sugar bush are common. As a result, there is more cover for wildlife, and 
movement of large animals from chaparral into coastal sage scrub is facilitated in these 
areas. Characteristic wildlife in this community includes Anna's hummingbirds, rufous
sided towhees, California quail, greater roadrunners, Bewick's wrens, coyotes, and 
coast horned lizards49

, but most of these species move between coastal sage scrub and 
chaparral during their daily activities or on a seasonal basis. 

Of the many important ecosystem roles performed by the coastal sage scrub 
community, five are particularly important in the Santa Monica Mountains. Coastal sage 
scrub provides critical linkages between riparian corridors, provides essential habitat for 
species that require several habitat types during the course of their life histories, 
provides essential habitat for local endemics, supports rare species that are in danger of 
extinction, and reduces erosion, thereby protecting the water quality of coastal streams. 

Riparian woodlands are primary contributors to the high biodiversity of the Santa 
Monica Mountains. The ecological integrity of those riparian habitats not only requires 
wildlife dispersal along the streams, but also depends on the ability of animals to move 
from one riparian area to another. Such movement requires that the riparian corridors 
be connected by suitable habitat. In the Santa Monica Mountains, coastal sage scrub 
and chaparral provide that function. Significant development in coastal sage scrub 
would reduce the riparian corridors to linear islands of habitat with severe edge 
effects50

, reduced diversity, and lower productivity. 

Most wildlife species and many species of plants utilize several types of habitat. Many 
species of animals endemic to Mediterranean habitats move among several plant 
communities during their daily activities and many are reliant on different communities 
either seasonally or during different stages of the their life cycle. Without an intact 
mosaic of coastal sage scrub, chaparral, and riparian community types, many species 
will not thrive. Specific examples of the importance of interconnected communities, or 
habitats, were provided in the discussion above. This is an essential ecosystem role of 
coastal sage scrub. 

A characteristic of the coastal sage scrub vegetation type is a high degree of endemism. 
This is consonant with Westman's observation that 44 percent of the species he 
sampled in coastal sage scrub occurred at only one of his 67 sites, which were 

49 National Park Service. 2000. Draft: General Management Plan & Environmental Impact Statement, 
Santa Monica Mountains National Recreation Area, US Dept. of Interior, National Park Service, 
December 2000. 
50 Environmental impacts are particularly severe at the interface between development and natural 
habitats. The greater the amount of this "edge" relative to the area of natural habitat, the worse the 
impact. 
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distributed from the San Francisco Bay area to Mexico51
. Species with restricted 

distributions are by nature more susceptible to loss or degradation of their habitat. 
Westman said of this unique and local aspect of coastal sage scrub species in 
California: 

"While there are about 50 widespread sage scrub species, more than half of the 375 
species encountered in the present study of the sage scrub flora are rare in occurrence 
within the habitat range. In view of the reduction of the area of coastal sage scrub in 
California to 1 0-15% of its former extent and the limited extent of preserves, measures to 
conserve the diversity of the flora are needed."52 

Coastal sage scrub in southern California provides habitat for about 100 rare species 53
, 

many of which are also endemic to limited geographic re~ions54 . In the Santa Monica 
Mountains, rare animals that inhabit coastal sage scrub5 include the Santa Monica 
shieldback katydid, silvery legless lizard, coastal cactus wren, Bell's sparrow, San Diego 
desert wood rat, southern California rufous-crowned sparrow, coastal western whi~tail, 
and San Diego horned lizard. Some of these species are also found in chaparral 6

. 

Rare plants found in coastal sage scrub in the Santa Monica Mountains include Santa 
Susana tarplant, Coulter's saltbush, Blackman's dudleya, Braunton's milkvetch, Parry's 
spineflower, and Plummer's mariposa lill7

. A total of 32 sensitive species of reptiles, 
birds and mammals have been identified in this community by the National Park 
Service.58 

One of the most important ecological functions of coastal sage scrub in the Santa 
Monica Mountains is to protect water quality in coastal streams by reducing erosion in 
the watershed. Although shallow rooted, the shrubs that define coastal sage scrub 
have dense root masses that hold the surface soils much more effectively than the 
exotic annual grasses and forbs that tend to dominate in disturbed areas. The native 
shrubs of this community are resistant not only to drought, as discussed above, but well 
adapted to fire. Most of the semi-woody shrubs have some ability to crown sprout after 

51 Westman, W .E. 1981. Diversity relations and succession in Californian coastal sage scrub. Ecology 
62:170-184. 
52 Ibid. 
53 Atwood, J. L. 1993. California gnatcatchers and coastal sage scrub: The biological basis for 
endangered species listing. pp.149-166 In: Interface Between Ecology and Land Development in 
California. Ed. J. E. Keeley, So. Calif. Acad. of Sci., Los Angeles. California Department of Fish and 
Game (CDFG). 1993. The Southern California Coastal Sage Scrub (CSS~ Natural Communities 
Conservation Plan (NCCP). CDFG and Calif. Resources Agency, 1416 91 St., Sacramento, CA 95814. 
54 Westman, W.E. 1981. op. cit. 
55 Biological Resources Assessment of the Proposed Santa Monica Mountains Significant Ecological 
Area. Nov. 2000. Los Angeles Co., Dept. of Regional Planning, 320 West Temple St., Rm. 1383, Los 
Angeles, CA 90012. 
56 O'Leary J.F., S.A. DeSimone, D.O. Murphy, P.F. Brussard, M.S. Gilpin, and R.F. Noss. 1994. 
Bibliographies on coastal sage scrub and related malacophyllous shrublands of other Mediterranean-type 
climates. California Wildlife Conservation Bulletin 10:1-51. 
57 Biological Resources Assessment of the Proposed Santa Monica Mountains Significant Ecological 
Area. Nov. 2000. Los Angeles Co., Dept. of Regional Planning, 320 West Temple St., Rm. 1383, Los 
Angeles, CA 90012. 
58 NPS, 2000, op cit. 
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fire. Several CSS species (e.g., Eriogonum cinereum) in the Santa Monica Mountains 
and adjacent areas resprout vigorously and other species growing near the coast 
demonstrate this characteristic more strong I~ than do individuals of the same species 
growing at inland sites in Riverside County.5 These shrub species also tend to 
recolonize rapidly from seed following fire. As a result they provide persistent cover that 
reduces erosion. 

In addition to performing extremely important roles in the Mediterranean ecosystem, the 
coastal sage scrub community type has been drastically reduced in area by habitat loss 
to development. In the early 1980's it was estimated that 85 to 90 percent of the 
original extent of coastal sage scrub in California had already been destroyed. 5° Losses 
since that time have been significant and particularly severe in the coastal zone. 

Therefore, because of its increasing rarity, its important role in the functioning of the 
Santa Monica Mountains Mediterranean ecosystem, and its extreme vulnerability to 
development, coastal sage scrub within the Santa Monica Mountains meets the 
definition of ESHA under the Coastal Act. 

Chaparral 

Another shrub community in the Santa Monica Mountain Mediterranean ecosystem is 
chaparral. Like "coastal sage scrub," this is a generic category of vegetation. Chaparral 
species have deep roots (1 Os of ft) and hard waxy leaves, adaptations to drought that 
increase water supply and decrease water loss at the leaf surface. Some chaparral· 
species cope more effectively with drought conditions than do desert plants61

. 

Chaparral plants vary from about one to four meters tall and form dense, intertwining 
stands with nearly 100 percent ground cover. As a result, there are few herbaceous 
species present in mature stands. Chaparral is well adapted to fire. Many species 
regenerate mainly by crown sprouting; others rely on seeds which are stimulated to 
germinate by the heat and ash from fires. Over 1 00 evergreen shrubs may be found in 
chaparral62

. On average, chaparral is found in wetter habitats than coastal sage scrub, 
being more common at higher elevations and on north facing slopes. 

The broad category "northern mixed chaparral" is the major type of chaparral shown in 
the National Park Service map of the Santa Monica Mountains. However, northern 
mixed chaparral can be variously dominated by chamise, scrub oak or one of several 
species of manzanita or by ceanothus. In addition, it commonly contains woody vines 
and large shrubs such as mountain mahogany, toyon, hollyleaf redberry, and 
sugarbush63

• The rare red shank chaparral plant community also occurs in the Santa 
Monica Mountains. Although included within the category "northern mixed chaparral" in 

59 Dr. John O'Leary, SDSU, personal communication to Dr. John Dixon, CCC, July 2, 2002 
60 Westman, W.E. 1981. op. cit. 
61 Dr. Stephen Davis, Pepperdine University. Presentation at the CCC workshop on the significance of 
native habitats in the Santa Monica Mountains. June 13, 2002. 
62 Keely, J.E. and S.C. Keeley. Chaparral. Pages 166-207 in M.G. Barbour and W.O. Billings, eds. 
North American Terrestrial Vegetation. New York, Cambridge University Press. 
63 1bid. 



J. Dixon memo to Ventura staff re ESHA in the Santa Monica Mts. dated 3-25-03 Page 16 of 24 

the vegetation map, several types of ceanothus chaparral are reported in the Santa 
Monica Mountains. Ceanothus chaparral occurs on stable slopes and ridges, and may 
be dominated by bigpod ceanothus, buck brush ceanothus, hoaryleaf ceanothus, or 
greenbark ceanothus. In addition to ceanothus, other species that are usually present 
in varying amounts are chamise, black sage, holly-leaf redberry, sugarbush, and coast 
golden bush64

. 

Several sensitive plant species that occur in the chaparral of the Santa Monica 
Mountains area are: Santa Susana tarplant, Lyon's pentachaeta, marcescent dudleya, 
Santa Monica Mountains dudleya, Braunton's milk vetch and salt spring 
checkerbloom65

. Several occurring or potentially occurring sensitive animal species in 
chaparral from the area are: Santa Monica shield back katydid, western spadefoot toad, 
silvery legless lizard, San Bernardino ring-neck snake, San Diego mountain kingsnake, 
coast patch-nosed snake, sharp-shinned hawk, southern California rufous-crowned 
sparrow, Bell's sparrow, yellow warbler, pallid bat, long-legged myotis bat, western 
mastiff bat, and San Diego desert woodrat.66 

Coastal sage scrub and chaparral are the predominant generic community types of the 
Santa Monica Mountains and provide the living matrix within which rarer habitats like 
riparian woodlands exist. These two shrub communities share many important 
ecosystem roles. Like coastal sage scrub, chaparral within the Santa Monica 
Mountains provides critical linkages among riparian corridors, provides essential habitat 
for species that require several habitat types during the course of their life histories, 
provides essential habitat for sensitive species, and stabilizes steep slopes and reduces 
erosion, thereby protecting the water quality of coastal streams. 

Many species of animals in Mediterranean habitats characteristically move among 
several plant communities during their daily activities, and many are reliant on different 
communities either seasonally or during different stages of their life cycle. The 
importance of an intact mosaic of coastal sage scrub, chaparral, and riparian community 
types is perhaps most critical for birds. However, the same principles apply to other 
taxonomic groups. For example, whereas coastal sage scrub supports a higher 
diversity of native ant species than chaparral, chaparral habitat is necessary for the 
coast horned lizard, an ant specialist67

. Additional examples of the importance of an 
interconnected communities, or habitats, were provided in the discussion of coastal 
sage scrub above. This is an extremely important ecosystem role of chaparral in the 
Santa Monica Mountains. 

Chaparral is also remarkably adapted to control erosion, especially on steep slopes. 
The root systems of chaparral plants are very deep, extending far below the surface and 

64 Ibid. 
65 Biological Resources Assessment of the Proposed Santa Monica Mountains Significant Ecological 
Area. Nov. 2000. Los Angeles Co., Dept. of Regional Planning, 320 West Temple St., Rm. 1383, Los 
Angeles, CA 90012. 
66 Ibid. 
67 A.V. Suarez. Ants and lizards in coastal sage scrub and chaparral. A presentation at the CCC 
workshop on the significance of native habitats in the Santa Monica Mountains. June 13, 2002. 



J. Dixon memo to Ventura staff re ESHA in the Santa Monica Mts. dated 3-25-03 Page 17 of24 

penetrating the bedrock below68
, so chaparral literally holds the hillsides together and 

prevents slippage. 59 In addition, the direct soil erosion from precipitation is also greatly 
reduced by 1) water interception on the leaves and above ground foliage and plant 
structures, and 2) slowing the runoff of water across the soil surface and providing 
greater soil infiltration. Chaparral plants are extremely resistant to drought, which 
enables them to persist on steep slopes even during long periods of adverse conditions. 
Many other species die under such conditions, leaving the slopes unprotected when 
rains return. Since chaparral plants recover rapidly from fire, they quickly re-exert their 
ground stabilizing influence following burns. The effectiveness of chaparral for erosion 
control after fire increases rapidly with time70

. Thus, the erosion from a 2-inch rain-day 
event drops from 5 yd3/acre of soil one year after a fire to 1 yd3/acre after 4 years.71 

The following table illustrates the strong protective effect of chaparral in preventing 
erosion. 

Soil erosion as a function of 24-hour precipitation and chaparral age. 

Years Since Fire 
Erosion (yd3/acre) at Maximum 24-hr Precipitation of: 

2inches 5inches 11 inches 
1 5 20 180 
4 1 12 140 
17 0 1 28 

50+ 0 0 3 

Therefore, because of its important roles in the functioning of the Santa Monica 
Mountains Mediterranean ecosystem, and its extreme vulnerability to development, 
chaparral within the Santa Monica Mountains meets the definition of ESHA under the 
Coastal Act. 

Oak Woodland and Savanna 

Coast live oak woodland occurs mostly on north slopes, shaded ravines and canyon 
bottoms. Besides the coast live oak, this plant community includes hollyleaf cherry, 
California bay laurel, coffeeberry, and poison oak. Coast live oak woodland is more 

68 Helmers, H., J.S. Horton, G. Juhren and J. O'Keefe. 1955. Root systems of some chaparral plants in 
southern California. Ecology 36(4):667-678. Kummerow, J. and W. Jow. 1977. Root systems of chaparral 
shrubs. Oecologia 29:163-177. 
69 Radtke, K. 1983. Living more safely in the chaparral-urban interface. General Technical Report PSW-
67. U.S. Department of Agriculture, Forest Service, Pacific Southwest Research Station, Berkeley, 
California. 51 pp. 
7° Kittredge, J. 1973. Forest influences- the effects of woody vegetation on climate, water, and soil. 
Dover Publications, New York. 394 pp. Longcore, T and C. Rich. 2002. Protection of environmentally 
sensitive habitat areas in proposed local coastal plan for the Santa Monica Mountains. (Table 1 ). The 
Urban Wildlands Group, Inc., P.O. Box 24020 Los Angeles, CA 90024. Vicars, M. (ed.) 1999. FireSmart: 
~rotecting your community from wildfire. Partners in Protection, Edmonton, Alberta. 

1 Ibid. 
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tolerant of salt-laden fog than other oaks and is generally found nearer the coasf2
. 

Coast live oak also occurs as a riparian corridor species within the Santa Monica 
Mountains. 

Valley oaks are endemic to California and reach their southern most extent in the Santa 
Monica Mountains. Valley oaks were once widely distributed throughout California's 
perennial grasslands in central and coastal valleys. Individuals of this species may 
survive 400-600 years. Over the past 150 years, valley oak savanna habitat has been 
drastically reduced and altered due to agricultural and residential development. The 
understory is now dominated by annual grasses and recruitment of seedlings is 
generally poor. This is a very threatened habitat. 

The important ecosystem functions of oak woodlands and savanna are widely 
recognized73

. These habitats support a high diversity of birds74
, and provide refuge for 

many species of sensitive bats75
. Typical wildlife in this habitat includes acorn 

woodpeckers, scrub jays, plain titmice, northern flickers, cooper's hawks, western 
screech owls, mule deer, gray foxes, ground squirrels, jackrabbits and several species 
of sensitive bats. 

Therefore, because of their important ecosystem functions and vulnerability to 
development, oak woodlands and savanna within the Santa Monica Mountains met the 
definition of ESHA under the Coastal Act. 

Grasslands 

Grasslands consist of low herbaceous vegetation that is dominated by grass species 
but may also harbor native or non-native forbs. 

California Perennial Grassland 

Native grassland within the Santa Monica Mountains consists of perennial native 
needlegrasses: purple needlegrass, (Nassella pulchra), foothills needlegrass, (Nassella 
lepida) and nodding needlegrass (Nassella cernua). These grasses may occur in the 
same general area but they do not typically mix, tending to segregate based on slope 

72 NPS 2000. op. cit. 
73 Block, W.M., M.L. Morrison, and J. Verner. 1990. Wildlife and oak-woodland interdependency. 
Fremontia 18{3):72-76. Pavlik, B.M., P.C. Muick, S. Johnson, and M. Popper. 1991. Oaks of California. 
Cachuma Press and California Oak Foundation, Los Olivos, California. 184 pp. 
74 Cody, M.L. 1977. Birds. Pp. 223-231 in Thrower, N.J.W., and D.E. Bradbury {eds.). Chile-California 
Mediterranean scrub atlas. US/IBP Synthesis Series 2. Dowden, Hutchinson & Ross, Stroudsburg, 
Pennsylvania. National Park Service. 1993. A checklist of the birds of the Santa Monica Mountains 
National Recreation Area. Southwest Parks and Monuments Assoc., 221 N. Court, Tucson, AZ.. 85701 
75 Miner, K.L., and D.C. Stokes. 2000. Status, conservation issues, and research needs for bats in the 
south coast bioregion. Paper presented at Planning for biodiversity: bringing research and management 
together, February 29, California State University, Pomona, California. 
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and substrate factors76
. Mixed with these native needlegrasses are many non-native 

annual species that are characteristic of California annual grassland77
. Native perennial 

grasslands are now exceedingly rare78
• In California, native grasslands once covered 

nearly 20 percent of the land area, but today are reduced to less than 0.1 percenf9. The 
California Natural Diversity Database (CNDDB) lists purple needlegrass habitat as a 
community needing priority monitoring and restoration. The CNDDB considers 
grasslands with 10 percent or more cover by purple needlegrass to be significant, and 
recommends that these be protected as remnants of original California prairie. Patches 
of this sensitive habitat occur throughout the Santa Monica Mountains where they are 
intermingled with coastal sage scrub, chaparral and oak woodlands. 

Many of the raptors that inhabit the Santa Monica Mountains make use of grasslands 
for foraging because they provide essential habitat for small mammals and other prey. 
Grasslands adjacent to woodlands are particularly attractive to these birds of prey since 
they simultaneously offer perching and foraging habitat. Particularly noteworthy in this 
regard are the white-tailed kite, northern harrier, sharp-shinned hawk, Cooper's hawk, 
red-shouldered hawk, red-tailed hawk, golden eagle, American kestrel, merlin, and 
prairie falcon80

. 

Therefore, because of their extreme rarity, important ecosystem functions, and 
vulnerability to development, California native perennial grasslands within the Santa 
Monica Mountains meet the definition of ESHA under the Coastal Act. 

California Annual Grassland 

The term "California annual grassland" has been proposed to recognize the fact that 
non-native annual grasses should now be considered naturalized and a permanent 
feature of the California landscape and should be acknowledged as providing important 
ecological functions. These habitats support large populations of small mammals and 
provide essential foraging habitat for many species of birds of prey. California annual 
grassland generally consists of dominant invasive annual grasses that are primarily of 
Mediterranean origin. The dominant species in this community include common wild 
oats (Avena fatua), slender oat (Avena barbata), red brome (Bromus madritensis ssp. 
Rubens), ripgut brome, (Bromus diandrus), and herbs such as black mustard (Brassica 
nigra), wild radish (Raphanus sativus) and sweet fennel (Foeniculum vulgare). Annual 
grasslands are located in patches throughout the Santa Monica Mountains in previously 
disturbed areas, cattle pastures, valley bottoms and along roadsides. While many of 

76 Sawyer, J. 0. and T. Keeler-Wolf. 1995. A manual of California vegetation. California Native Plant 
Society, 1722 J St., Suite 17, Sacramento, CA 95814. 
77 Biological Resources Assessment of the Proposed Santa Monica Mountains Significant Ecological 
Area. Nov. 2000. Los Angeles Co., Dept. of Regional Planning, 320 West Temple St., Rm. 1383, Los 
Angeles, CA 90012. 
78 Noss, R.F., E.T. LaRoe Ill and J.M. Scott. 1995. Endangered ecosystems of the United States: a 
preliminary assessment of loss and degradation. Biological Report 28. National Biological Service, U.S. 
Dept. of Interior. 
79 NPS 2000. op. cit. 
80 NPS 2000. op. cit. 
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these patches are dominated by invasive non-native species, it would be premature to 
say that they are never sensitive or do not harbor valuable annual native species. A 
large number of native forbs also may be present in these habitats81

, and many native 
wildflowers occur primarily in annual grasslands. In addition, annual grasslands are 
primary foraging areas for many sensitive raptor species in the area. 

Inspection of California annual grasslands should be done prior to any impacts to 
determine if any rare native species are present or if any rare wildlife rely on the habitat 
and to determine if the site meets the Coastal Act ESHA criteria. 

Effects of Human Activities and Development on Habitats within the Santa Monica 
Mountains 

The natural habitats of the Santa Monica Mountains are highly threatened by current 
development pressure, fragmentation and impacts from the surrounding megalopolis. 
The developed portions of the Santa Monica Mountains represents the extension of this 
urbanization into natural areas. About 54% of the undeveloped Santa Monica 
Mountains are in private ownership82

, and computer simulation studies of the 
development patterns over the next 25 years predict a serious increase in habitat 
fragmentation83

. Development and associated human activities have many well
documented deleterious effects on natural communities. These environmental impacts 
may be both direct and indirect and include the effects of increased fire frequency, of 
fire clearance, of introduction of exotic species, and of night lighting. 

Increased Fire Frequency 

Since 1925, all the major fires in the Santa Monica Mountains have been caused by 
human activities84

• Increased fire frequency alters plant communities by creating 
conditions that select for some species over others. Strong resprouting plant species 
such as laurel sumac, are favored while non-sprouters like bigpod ceanothus, are at a 
disadvantage. Frequent fire recurrence before the non-sprouters can develop and 
reestablish a seed bank is detrimental, so that with each fire their chances for 
propagation are further reduced. Resprouters can be sending up new shoots quickly, 
and so they are favored in an increased fire frequency regime. Also favored are weedy 
and invasive species. Dr. Steven Davis in his abstract for a Coastal Commission 

81 Holstein, G. 2001. Pre-agricultural grassland in Central California. Madrono 48(4):253-264. Stromberg, 
M.R., P. Kephart and V. Yadon. 2001. Composition, invasibility and diversity of coastal California 
~rasslands. Madrono 48(4):236-252. 

2 National Park Service. 2000. Draft: General Management Plan & Environmental Impact Statement, 
Santa Monica Mountains National Recreation Area, US Dept. of Interior, National Park Service, 
December 2000. 
83 Swenson, J. J., and J. Franklin. 2000. The effects of future urban development on habitat fragmentation 
in the Santa Monica Mountains. Landscape Ecol. 15:713-730. 
84 NPS, 2000, op. cit. 
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Workshop stated85 "We have evidence that recent increases in fire frequency has 
eliminated drought-hardy non-sprouters from chaparral communities near Malibu, 
facilitating the invasion of exotic grasses and forbs that further exacerbate fire 
frequency." Thus, simply increasing fire frequency from about once every 22 years (the 
historical frequency) to about once every 12 years (the current frequency) can 
completely change the vegetation community. This has cascading effects throughout 
the ecosystem. 

Fuel Clearance 

The removal of vegetation for fire protection in the Santa Monica Mountains is required 
by law in "Very Hi~h Fire Hazard Severity Zones"86

. Fuel removal is reinforced by 
insurance carriers 7

. Generally, the Santa Monica Mountains are considered to be a 
high fire hazard severity zone. In such high fire hazard areas, homeowners must often 
resort to the California FAIR Plan to obtain insurance. Because of the high risk, all 
homes in "brush areas" are assessed an insurance surcharge if they have less than the 
recommended 200-foot fuel modification zone88 around the home. The combination of 
insurance incentives and regulation assures that the 200-foot clearance zone will be 
applied universallyB9

. While it is not required that all of this zone be cleared of 
vegetation, the common practice is simply to disk this zone, essentially removing or 
highly modifying all native vegetation. For a new structure not adjacent to existing 
structures, this results in the removal or modification of a minimum of three acres of 
vegetation90

. While the directly impacted area is large, the effects of fuel modification 
extend beyond the 200-foot clearance area. 

Effects of Fuel Clearance on Bird Communities 

The impacts of fuel clearance on bird communities was studied by Stralberg who 
identified three ecological categories of birds in the Santa Monica Mountains: 1) local 
and long distance migrators (ash-throated flycatcher, Pacific-slope flycatcher, 
phainopepla, black-headed grosbeak), 2) chaparral-associated species (Bewick's wren, 
wrentit, blue-gray gnatcatcher, California thrasher, orange-crowned warbler, rufous
crowned sparrow, spotted towhee, California towhee) and 3) urban-associated species 

85 Davis, Steven. Effects of fire and other factors on patterns of chaparral in the Santa Monica Mountains, 
Coastal Commission Workshop on the Significance of Native Habitats in the Santa Monica Mountains. 
CCC Hearing, June 13, 2002, Queen Mary Hotel. 
86 1996 Los Angeles County Fire Code Section 1117.2.1 
87 Longcore, T and C. Rich. 2002. Protection of environmentally sensitive habitat areas in proposed local 
coastal plan for the Santa Monica Mountains. The Urban Wildlands Group, Inc., P.O. Box 24020 Los 
Angeles, CA 90024. Vicars, M. (ed.) 1999. FireSmart: protecting your community from wildfire. Partners 
in Protection, Edmonton, Alberta. 
88 Fuel Modification Plan Guidelines. Co. of Los Angeles Fire Department, Fuel Modification Unit, 
Prevention Bureau, Forestry Division, Brush Clearance Section, January 1998. 
89 Longcore, T and C. Rich. 2002. Protection of environmentally sensitive habitat areas in proposed local 
coastal plan for the Santa Monica Mountains. The Urban Wildlands Group, Inc., P.O. Box 24020 Los 
Angeles, CA 90024. 
90 Ibid. 
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(mourning dove, American crow, Western scrub-jay, Northern mockingbird)91
• It was 

found in this study that the number of migrators and chaparral-associated species 
decreased due to habitat fragmentation while the abundance of urban-associated 
species increased. The impact of fuel clearance is to greatly increase this edge-effect 
of fragmentation by expanding the amount of cleared area and "edge" many-fold. 
Similar results of decreases in fragmentation-sensitive bird species are reported from 
the work of Bolger et al. in southern California chaparral92

. 

Effects of Fuel Clearance on Arthropod Communities 

Fuel clearance and habitat modification may also disrupt native arthropod communities, 
and this can have surprising effects far beyond the cleared area on species seemingly 
unrelated to the direct impacts. A particularly interesting and well-documented example 
with ants and lizards illustrates this point. When non-native landscaping with intensive 
irrigation is introduced, the area becomes favorable for the invasive and non-native 
Argentine ant. This ant forms "super colonies" that can forage more than 650 feet out 
into the surrounding native chaparral or coastal sage scrub around the landscaped 
area93

. The Argentine ant competes with native harvester ants and carpenter ants 
displacing them from the habitat94

. These native ants are the primary food resource for 
the native coast horned lizard, a California "Species of Special Concern." As a result of 
Argentine ant invasion, the coast horned lizard and its native ant food resources are 
diminished in areas near landscaped and irrigated developments95

. In addition to 
specific effects on the coast horned lizard, there are other Mediterranean habitat 
ecosystem processes that are impacted b¥ Argentine ant invasion through impacts on 
long-evolved native ant-plant mutualisms9 

. The composition of the whole arthropod 
community changes and biodiversity decreases when habitats are subjected to fuel 
modification. In coastal sage scrub disturbed by fuel modification, fewer arthropod 

91 Stralberg, D. 2000. Landscape-level urbanization effects on chaparral birds: a Santa Monica Mountains 
case study. Pp. 125-136 in Keeley, J.E., M. Baer-Keeley, and C.J. Fotheringham (eds.). 2nd interface 
between ecology and land development in California. U.S. Geological Survey, Sacramento, California. 
92 Bolger, D. T., T. A. Scott and J. T. Rotenberry. 1997. Breeding bird abundance in an urbanizing 
landscape in coastal Southern California. Conserv. Bioi. 11:406-421. 
93 Suarez, A.V., D.T. Bolger and T.J. Case. 1998. Effects of fragmentation and invasion on native ant 
communities in coastal southern California. Ecology 79(6):2041-2056. 
94 Holway, D.A. 1995. The distribution of the Argentine ant (Linepithema humile) in central California: a 
twenty-year record of invasion. Conservation Biology 9:1634-1637. Human, K.G. and D.M. Gordon. 
1996. Exploitation and interference competition between the invasive Argentine ant, (Linepithema 
humile), and native ant species. Oecologia 105:405-412. 
95 Fisher, R.N., A.V. Suarez and T.J. Case. 2002. Spatial patterns in the abundance of the coastal horned 
lizard. Conservation Biology 16(1):205-215. Suarez, A.V. J.Q. Richmond and T.J. Case. 2000. Prey 
selection in horned lizards following the invasion of Argentine ants in southern California. Ecological 
Applications 1 0(3):711-725. 
96 Suarez, A.V., D.T. Bolger and T.J. Case. 1998. Effects of fragmentation and invasion on native ant 
communities in coastal southern California. Ecology 79(6):2041-2056. Bond, W. and P. Slingsby. 
Collapse of an Ant-Plant Mutualism: The Argentine Ant (Jridomyrmex humilis) and Myrmecochorous 
Proteaceae. Ecology 65(4):1031-1037. 
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predator species are seen and more exotic arthropod species are present than in 
undisturbed habitats97

. 

Studies in the Mediterranean vegetation of South Africa (equivalent to California 
shrubland with similar plant species) have shown how the invasive Argentine ant can 
disrupt the whole ecosystem.98 In South Africa the Argentine ant displaces native ants 
as they do in California. Because the native ants are no longer present to collect and 
bury seeds, the seeds of the native plants are exposed to predation, and consumed by 
seed eating insects, birds and mammals. When this habitat burns after Argentine ant 
invasion the large-seeded plants that were protected by the native ants all but 
disappear. So the invasion of a non-native ant species drives out native ants, and this 
can cause a dramatic change in the species composition of the plant community by 
disrupting long-established seed dispersal mutualisms. In California, some insect eggs 
are adapted to being buried by native ants in a manner similar to plant seeds99

. 

Artificial Night Lighting 

One of the more recently recognized human impacts on ecosystem function is that of 
artificial ni~ht lighting as it effects the behavior and function of many different types of 
organisms 00

. For literally billions of years the only nighttime sources of light were the 
moon and stars, and living things have adapted to this previously immutable standard 
and often depend upon it for their survival. A review of lighting impacts suggests that 
whereas some species are unaffected by artificial night lighting, many others are 
severely impacted. Overall, most impacts are negative ones or ones whose outcome is 
unknown. Research to date has found negative impacts to plants, aquatic and 
terrestrial invertebrates, amphibians, fish, birds and mammals, and a detailed literature 
review can be found in the report by Longcore and Rich 101

. 

Summary 

In a past action, the Coastal Commission found102 that the Santa Monica Mountains 
Mediterranean Ecosystem, which includes the undeveloped native habitats of the Santa 
Monica Mountains, is rare and especially valuable because of its relatively pristine 

97 Longcore, T.R. 1999. Terrestrial arthropods as indicators of restoration success in coastal sage scrub. 
Ph.D. Dissertation, University of California, Los Angeles. 
98 Christian, C. 2001. Consequences of a biological invasion reveal the importance of mutualism for plant 
communities. Nature 413:635-639. 
99 Hughes, L. and M. Westoby. 1992. Capitula on stick insect eggs and elaiosomes on seeds: convergent 
adaptations for burial by ants. Functional Ecology 6:642-648. 
100

• Longcore, T and C. Rich. 2002. Protection of environmentally sensitive habitat areas in proposed 
local coastal plan for the Santa Monica Mountains. The Urban Wildlands Group, Inc., P.O. Box 24020 
Los Angeles, CA 90024. 
101 Ibid, and Ecological Consequences of Artificial Night Lighting, Conference, February 23-24, 2002, 
UCLA Los Angeles, California. 
102 Revised Findings for the City of Malibu Local Coastal Program (as adopted on September 13, 2002) 
adopted on February 6, 2003. 
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character, physical complexity, and resultant biological diversity. The undeveloped 
native habitats within the Santa Monica Mountains that are discussed above are ESHA 
because of their valuable roles in that ecosystem, including providing a critical mosaic of 
habitats required by many species of birds, mammals and other groups of wildlife, 
providing the opportunity for unrestricted wildlife movement among habitats, supporting 
populations of rare species, and preventing the erosion of steep slopes and thereby 
protecting riparian corridors, streams and, ultimately, shallow marine waters. 

The importance the native habitats in the Santa Monica Mountains was emphasized 
nearly 20 years ago by the California Department of Fish and Game103

. Commenting 
on a Draft Land Use Plan for the City of Malibu, the Regional Manager wrote that, "It is 
essential that large areas of land be reclassified to reflect their true status as ESHAs. 
One of the major needs of the Malibu LUP is that it should provide protection for entire 
drainages and not just stream bottoms." These conclusions were supported by the 
following observations: 

"It is a fact that many of the wildlife species of the Santa Monica Mountains, such as 
mountain lion, deer, and raccoon, have established access routes through the mountains. 
They often travel to and from riparian zones and development such as high density 
residential may adversely affect a wildlife corridor. 

Most animal species that exist in riparian areas will, as part of their life histories, also be 
found in other habitat types, including chapparal (sic) or grassland. For example, hawks 
nest and roost in riparian areas, but are dependent on large open areas for foraging. For 
the survival of many species, particularly those high on the food chain, survival will 
depend upon the presence of such areas. Such areas in the Santa Monica Mountains 
include grassland and coastal sage scrub communities, which have been documented in 
the SEA studies as supporting a wide diversity of plant and animal life." 

This analysis by the Department of Fish and Game is consonant with the findings of the 
Commission in the case of the Malibu LCP, and with the conclusion that large 
contiguous areas of relatively pristine native habitat in the Santa Monica Mountains 
meet the definition of ESHA under the Coastal Act. 

103 Letter from F. A. Worthley, Jr. (CDFG) toN. Lucast (CCC) re Land Use Plan for Malibu dated March 
22, 1983. 
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This law office represents James A. Kay, Jr. ("Kay"), an officer of entities which own property in 
unincorporated Malibu, with regard to the above-referenced matter. The purpose of this 
correspondence is to set forth our client's position and response to the California Coastal 
Commission's (the "Commission") Notices oflntent to Commence Restoration Order Proceedings, 
dated June 27, 2003 and July 1, 2003 (the "June 271

h Notice" and the "July 1st Notice", collectively 
"Notices"), which have been tentatively scheduled for hearing at the Commission's August 6-8, 
2003 meeting. On behalf of our client, we oppose the issuance of a Restoration Order on the 
properties owned by the Kay entities and submit this letter to the Commission as a supplement to 
the enclosed Statement of Defense. 

Kay opposes the issuance of a Restoration Order for several reasons. First, Kay owns only five out 
of the six parcels cited by the Commission. Kay does not own, nor has he or anyone acting on his 
behalf entered, the property identified by assessor parcel number ("APN") 4464-019-001. Second, 
Kay has not performed any work (not even minimal brush clearance) on the property identified by 
APN 4464-022-014. Third, §30610(d) provides Kay with an exemption for the work performed on 
the remaining parcels (with the exception of certain work performed on APN 4464-019-008 and 
APN 4464-019-01 0) because the activities conducted by Kay consisted of minor brush clearance 
and repair and maintenance work on pre-existing roads and trails. Fourth, Kay halted work on the 
subject properties immediately upon receipt of the Commission's May 8, 2003 Notice Prior to.' 
Issuance of Executive Director Cease and Desist Order (the "May gth Notice"). Fifth, Kay intend~ 
to apply for Coastal Development Permits ("CDPs") at this time. ' 

G&S\1278-001 
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Kay has fully abided by the directives contained in the May 8 111 Notice. Kay has even cooperated 
with the Commission's demand that Kay refrain from using the roads located on the cited properties, 
notwithstanding the fact that the Commission has no legal basis to prevent the use of such 
preexisting private roads and trails. To date, the Commission has not presented any evidence of 
biological damage to the properties cited in the Notices. Conversely, a biologist's report prepared 
for Kay demonstrates that there is no evidence ofbiological damage on any of the cited properties. 
Furthermore, Kay's properties are entirely undeveloped vacant parcels. No building ofanytype has 
occurred. Today, however, Kay is prohibited from even accessing his own properties, either by foot 
or vehicle. For the reasons contained in this corre~pondence and the accompanying Statement of 
Defense, no Restoration Order should be issued and Kay must be allowed access to his properties. 

I. 

BACKGROUND. 

A. The Telecommunication Towers and Caretaker's Residence. 

The properties which are the subject of the Notices are located in the Santa Monica Mountains in 
unincorporated Malibu, generally between Castro Peak Motorway and Mulholland Highway. 
Although the Notices cite alleged violations on six parcels in the vicinity, only five are owned by 
entities in which our client has any interest. Kay's interest in the properties began in 1998, when 
SOCAL Communications, an entity in which Kay was an officer, acquired a security interest in 
property which houses telecommunications towers and antenna facilities. The telecommunications 
equipment provides emergency services to public and private entities. SOCAL acquired title to the 
property in early 1999. (See Declaration of James A. Kay, Jr., attached hereto as Exhibit N.) 

Subsequently, SOCAL Communications' interest in the parcel was transferred to LT-WR: LLC, of 
which Kay is also an officer (the "LT-WR Property"). The LT-WR Property was the first property 
acquired in the vicinity by any entity in which Kay has an ownership interest. (See Declaration of 
James A. Kay, Jr., attached hereto as Exhibit N.) While the LT-WR Property is not a property cited 
in the Notices, it is relevant to the Commission's action because the circumstances demonstrate 
Kay's ongoing good faith efforts. 

Since acquiring the LT-WR Property, LT-WR has sought to legalize numerous preex1stmg 
violations. LT-WR has undertaken extensive efforts with the County of Los Angeles (the "County") 
and the Commission to bring the L T-WR Property into compliance with County requirements and 
Coastal Act regulations. In fact, prior litigation against the Commission resulted in a June 2002 
settlement agreement with respect to relocating one of the communications towers and legalizing 
an existing caretaker's residence. (See attached Declaration of James A. Kay, Jr. and Settlement 
Agreement, attached hereto as Exhibits Nand A.) 

G&S\ 1278-00 I 
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After the settlement with the Coastal Commission, the County would not process Kay's application 
for a conditional use permit ("CUP") for the caretaker's residence, even though the Settlement 
Agreement resolved issues with which the County had initial concerns. Kay instituted a lawsuit 
against the County, requesting the County to process the CUP application for the caretaker's 
residence. This lawsuit resulted in a settlement with the County and the County agreed to process 
the CUP application. (See Declaration of James A. Kay, Jr., attached hereto as Exhibit N.) 

The CUP for the caretaker's residence was unanimously approved by the County Regional Planning 
Commission on April2, 2003. A condition ofthe CUP is a County requirement that Kay prove legal 
access to the LT-WR Property. Kay asserts that he has legal access by prescription and, in April 
2003, filed suit in Los Angeles Superior Court for prescriptive easement rights against individuals 
and entities owning property along Castro Peak Motorway. This lawsuit has resulted in many Latigo 
Canyon/Castro Peak Motorway vicinity property owners being angry with and adversarial to Kay 
and, in retaliation, several of the property owners along Castro Peak Motorway began to install gate 
posts and gates without the benefit of a CDP. 1 (See Declaration of James A. Kay, Jr., attached 
hereto as Exhibit N.) 

B. The Kay Properties Which Are The Subject Of The Commission's Notices. 

Subsequent to LT-WR's purchase of the LT-WR Property, other entities in which Kay bas an 
ownership interest have acquired additional properties located in the vicinity of Castro Peak 
Motorway. (See Declaration ofJames A. Kay, Jr., attached hereto as Exhibit N.) The following list 
shows the ownership information and the years of purchase for the properties cited in the Notices.2 

Property 

APN 4464-019-008 

APN 4464-0 19-010 

Owner Year of Purchase 

Panorama Ranch, LLC 
4535 W. Sahara Ave. lOOA-816 
Las Vegas, NV 89102 

Deer Valley Ranch, LLC 
453-5 W. Sahara Ave. lOOA-816 

2002 

2002 

1 These gate posts were pointed out to Commission staff during the May 8, 2003 site visit and photographs 
of the gate posts were provided to staff at that time. To date, the Commission has yet to commence an enforcement 
action against these property owners. 

2 Please note that neither James A. Kay, Jr., nor any entity with which he is affiliated, has an ownership 
interest in APN 4464-019-001, know, or are related in any way to Mark Galley as alleged in the June 271

h Notice. 
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APN 4464-022-001 

APN 4464-022-0 1 0 

APN 4464-022-014 

Las Vegas, NV 89102 

Communications Relay Corp. 
15525 Cabrito Rd. 
Van Nuys, CA 91406 

Panorama Ranch, LLC 
4535 W. Sahara Ave. 100A-816 
Las Vegas, NV 89102 

Park Lands Ranch, LLC 
4535 W. Sahara Ave. IOOA-816 
Las Vegas, NV 89102 

A. 
¥" 

2001 

2002 

2002 

The above five parcels are referred to collectively herein as the "Properties." 

Together, the Properties consist of about 200 acres. Although none ofthe Properties are developed, 
some have long-existing trails, fire, and agricultural roads. In fact, these roads have existed since 
before the enaction of the Coastal Act. (See Whittier College 1953 aerial photo, map, and Biologist's 
Report and Addendum, attached hereto as Exhibits B, C, and D.) In addition, property assessment 
reports, prepared by consultants for the previous record owner of the Properties, state that the 
Properties had "existing dirt road access." (See Property Assessment Reports and Aerial Photos, 
attached hereto as Exhibit E.) 

C. Summarv of Events. 

At or around the time Panorama Ranch, LLC, Deer Valley Ranch, LLC, Communications Relay 
Corporation, and Park Lands Ranch, LLC purchased their respective parcels, Kay contacted Don 
Schmitz of Schmitz & Associates, a former Coastal Commission staff member, so that Schmitz could 
advise Kay ofKay's property rights both inside and outside the coastal zone. Schmitz & Associates 
is a well-regarded planning firm and Schmitz and his staff are known foi'their specific knowledge 
and experience with respect to projects located within the coastal zone ("Schmitz"). Kay specifically 
solicited advice from Schmitz with regard to Coastal Act regulations and what work could be 
performed on the Properties, if any, without a Coastal Development Pern1it ("CDP"). (See 
Declaration of James A. Kay, Jr., attached hereto as Exhibit N.) 
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Based on the fact that the roadway and trails were already in existence, and the photographic 
evidence of their clear location, Kay was advised that he could clear brush and loose rock, utilizing 
hand tools (picks and shovels), in order to repair and maintain existing roadways and trails. Kay was 
advised that these activities did not constitute development pursuant to §30106 and §30610 of the 
Coastal Act and, therefore, did not require a CDP. (See Declaration of James A. Kay, Jr., attached 
hereto as Exhibit N.) 

In early 2003, Kay began undertaking work on the Properties to pick up loose rock and sidecast 
material and clear brush alongside existing roadways and trails. All the work was performed with 
hand tools. Kay enlisted employees to undertake the work on some of his Properties pursuant to 
these specific directions. Kay monitored these employees to ensure that Coastal Act guidelines and 
other regulations were being specifically adhered to. (See Declaration of James A. Kay, Jr., attached 
hereto as Exhibit N.) 

On May 2, 2003, Schmitz met with the Commission to discuss "reports" the Commission had 
received of alleged unpermitted activities on some of the Properties. Schmitz told the Commission 
that while it was true that laborers were removing brush and clearing debris from existing roadways, 
that no grading or illegal activities were occurring. Commission staff requested a site visit and 
Schmitz and Kay readily agreed to meet with staff the following week when Kay would be in town. 
(Kay is not a California resident.) (See Declaration of James A. Kay, Jr., attached hereto as Exhibit 
N.) 

On May 8, 2003, Kay, along with representatives ~fSchmitz and Gaines & Stacey, conducted a site 
visit to the Properties with Commission staff. (See Declaration of James A. Kay, Jr., attached hereto 
as Exhibit N.) On the same date, Kay received from the Commission the May 8 th Notice alleging 
"unpermitted removal of native coastal sage scrub vegetation" and "construction of new roads." (See 
the May 8th Notice, attached hereto as Exhibit F.) The May 81

h Notice demanded that Kay tespond 
by telephone no later than the end ofFriday, May 9, 2003 and in writing to the Commission no later 
than 5:00p.m. on May 12, 2003. Schmitz responded with May 12, May 13, May 15, and June 23, 
2003 correspondence to the Commission, addressing the items specified and asserting that Kay would 
comply with the May 8, 2003 Commission Notice. 

Specifically, on May 9, 2003, Schmitz called the Commission and confirmed that all work had 
stopped on the Properties. On May 12, 2003, Schmitz submitted its response to the May Sh Notice 
to the Commission before the 5:00p.m. deadline. Schmitz responded affirmatively to each of the 
Commission's demands, however, Schmitz requested that the Commission clarify its demand "that 
no use of the unpermitted roads will occur unless and until such time as such use were to be legally 
authorized by the Commission." (See Schmitz May 12, 2003 correspondence, attached hereto as 
Exhibit G.) On May 13, 2003, Schmitz spoke with Commission staff and sent the Commission a 
confirming letter that stated, unequivocally, that all work on and use of the subject roads had ceased. 
(See Schmitz May 13, 2003 correspondence, attached hereto as Exhibit H.) 
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On May 15,2003, Schmitz sent the Commission another letter, challenging the Commission's May 
gth Notice, but also reiterating that Kay was in full compliance with the May gth Notice. (See Schmitz 
May 15, 2003 correspondence, attached hereto as Exhibit I.) The May 1 ~'letter again requested that 
the Commission provide to Kay written clarification regarding the Commission's requested non-use 
of the roads. On June 23, 2003, Schmitz sent yet another letter to the Commission because Schmitz 
still had not received any response to its inquiry regarding clarification of the Commission's demand 
to cease use of the roads. (See Schmitz June 23,2003 correspondence, attached hereto as Exhibit J.) 
In that letter, Schmitz demanded that the Commission respond no later than 5:00p.m. on Monday, 
June 30, 2003 or else Kay would resume brush clearing activities because they are exempt from the 
Coastal Act. Neither in Schmitz's June 23d letter, nor by any representations or actions prior to that 
letter, did Schmitz or Kay state that Kay had deviated from the terms of the May 8 th Notice. The 
Commission responded to Schmitz's June 23, 2003 letter on June 27 and July 1, 2003, not by 
clarifying the Commission's demand to cease use of the roads, but by issuing the Notices which are 
the subject of this correspondence and the attached Statement of Defense. (See Notices, attached 
hereto as Exhibits K and L.) In fact, Kay continues to honor the agreement with the Commission that 
Kay would cease to work on or use the subject Properties and roads, as stated in Schmitz's May 12th -
and May 15th letters. (See Declaration of James A. Kay, Jr., attached hereto as Exhibit N.) 

II. 

THERE IS NO DAMAGE TO BIOLOGICAL RESOURCES. 

A. The Commission Has No Evidence ofBioloeical Dama2:e. 

There is no evidence of damage to biological resources resulting from the activities conducted by Kay 
on the Properties. To date, even though the Commission asserts it as its basis for issuing the Notices, 
it has presented no evidence or report of any kind that Kay's brush clearance, repair, maintenance, 
or use of the roads has been detrimental to biological resources. On the other hand, Kay has 
presented evidence to the Commission from Biologist Steven G. Nelson that Kay's activities have 
not caused any marked damage to resources and, in fact, have been beneficial to the Properties and 
wildlife. (See Resume of Steven G. Nelson, Biologist's Report and Addendum, attached hereto as 
Exhibit D.) -

The vegetation in the areas in question consists of mixed chaparral, and not coastal sage scrub. The 
dominant plant species throughout the area consist of robust shrub species that grow to more than six 
feet in height and form extremely dense stands (chamise, canothus, manzanita, and toyon). Mixed 
chaparral is not considered by any authoritative agency as either coastal sage scrub or sensitive 
vegetation. (See Biologist's Report and Addendum, attached hereto as Exhibit D.) 
As detailed more fully in the attached Statement ofDefense, the vast majority of the work performed 
on the Properties consisted of brush clearance, repair, and maintenance to existing roads. 
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Specifically, Kay removed brush and repaired existing roadways with hand tools on APN 4464-019-
010, APN 4464-022-001, APN 4464-022-010, andAPN 4464-019-008. On APN 4464-019-010, the 
cleared and repaired area is approximately 1.03 acres of the 80 acre parcel, or about 1.3%. On APN 
4464-022-001, the cleared and repaired area is approximately .09 acres of the 25 acre parcel, or about 
.36%. On APN 4464-022-010, the cleared and repaired area is .68 acres of the 44.58 acre parcel, or 
about 1.51 %. On APN 4464-019-008, the cleared and repaired area is .48 acres of the 40 acre parcel, 
or about 1.2%. (See Agricultural Roads Repair and Maintenance Plans, attached hereto as Exhibit 
M.) Out of a total of almost 110 acres, only 2.28 acres was touched. 

B. APN 4464-019-008 and A Portion of APN 4464-019-010 Must Be Distin2uished From 
the Other Kay Properties. 

As discussed in detail in the attached Statement of Defense, APN 4464-0 19-008 and the westerly 
portion of APN 4464-019-010 must be distinguished by the Commission from the remainder of the 
cited properties. Kay acknowledges that some of the activities on portions of these parcels went 
beyond brush clearance and repair, and Kay is now applying for a CDP for APN 4464-019-008 and 
APN 4464-019-010. (See Agricultural Roads Repair and Maintenance Plans, attached hereto as 
Exhibits M.) All of the work on APN 4464-019-008 and APN 4464-019-010 was still perfonned 
with hand tools, however, Kay's employees made some significant cuts into existing roadbeds that 
exceeded exempt routine repair and maintenance. While the activities conducted on these parcels 
went beyond typical brush clearance, repair, and maintenance, they still constitute development that 
is consistent with the Coastal Act. 

On the other hand, the remaining portion of APN 4464-019-010, APN 4464-022-001 ,and APN 4464-
022-010, must be differentiated in that the brush clearance and repair of existing roads was minimal 
and in no way necessitated a CDP. 3 Therefore, it is essential that the Commission review .and treat 
the work performed on APN 4464-019-008 and on the westerly portion of APN 4464-0 19-010 (which 
is specified more fully in the accompanying Statement of Defense) differently from the activities 
performed on the remaining portion of APN 4464-019-0 I 0 and the other two parcels. 

3 Even so, Kay is now applying for COPs for these parcels as well. 
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III. 

LEGAL ARGUMENTS. 

A. No Development or Coastal Act Violations Have Occurred on the Properties. 

The work performed on the Properties (with the exception of certain work performed on APN 4464-
019-008 and APN 4464-019-010) does not constitute development as defined by California Public 
Resources §30106. Section 30106 is defined as: 

""Development" means, on land, in or under water, the placement or erection of any 
solid material or structure; discharge or disposal or any dredged material or of any 
gaseous, liquid, solid, or thennal waste; grading, removing, dredging, mining, or 
extraction of any materials; change in the density or intensity of use of land, 
including, but not limited to, subdivision pursuant to the Subdivision Map Act 
(commencing with Section 66410 ofthe Government Code), and any other division 
of land, including lot splits, except where the land division is brought about in 
connection with the purchase of such land by a public agency for public recreational 
use; change in the intensity or use of water, or of access thereto; construction, 
reconstruction, demolition, or alteration of the size of any structure, including any 
facility of any private, public, or municipal utility; and the removal or harvesting of 
major vegetation other than for agricultural purposes, kelp harvesting, and timber 
operations which are in accordance with a timber harvesting plan submitted pursuant 
to the provisions of the Z'berg-Nej edly Forest Practice Act of 1973 (commencing with 
Section 4511). 

As used in this section, "structure" includes, but is not limited to, any building, road, 
pipe, flume, conduit, siphon, aqueduct, telephone line, and electrical power 
transmission and distribution line." 

Exemptions to §30106 are contained in §30610. Specifically, §30610(d) provides exemptions from 
the CDP requirement: ·· 

"(d) Repair or maintenance activities that do not result in an addition to, or 
enlargement or expansion of, the object of those repair or maintenance activities; 
provided, however, that if the commission determines that certain extraordinary 
methods of repair and maintenance involve a risk of substantial adverse 
environmental impact, it shall, by regulation, require that a permit be obtained 
pursuant to this chapter." 
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Here, the work performed on the subject Properties (with the exception of certain work performed 
on APN 4464-019-008 and APN 4464-019-010) does not constitute development as defined by 
§30106 and is exempt from the CDP requirement.per §30610. Courts have held, for example, that 
development under §30106 may include activities such as: a change in density or intensity of use of 
land (Stanson v. San Diego Coast Regional Commission (App. 4 Dist. 1980) 101 Cal.App.3d 38.), 
a division of land (Ojavan Investors. Inc. v. California Coastal Com. (App. 2 Dist. 1997) 54 
Cal.App.4th 373), and lot line adjustments (La Fe. Inc. v. Los Angeles County (App. 2 Dist. 1999) 
73 Cal.App.4th 231 ). All of these cases can be easily distinguished from this situation. The brush 
clearing, repair, and maintenance has not resulted in a change in the density or intensity of the use 
of land, nor has it resulted in an addition to, or enlargement or expansion of the existing roadways 
or trails. Again, the work undertaken was all performed by hand tools (picks and shovels). 

In addition, the work performed on the Properties (with the exception of certain work performed on 
APN 4464-019-008 and APN 4464-019-010) does not constitute repair and maintenance activities 
that require a permit under§ 13252 of Title 14 of the California Administrative Code. 

B. There Is No Le~al Basis to Issue a §30811 Restoration Order. 

There is no legal basis to issue a §30811 restoration order. Section 30811 authorizes the Commission 
to order restoration of a site if it finds three things. One, that the development has occurred without 
a CDP; two, that the development is inconsistent with what is allowed under the Coastal Act; and, 
three, that the development is causing continuing resource damage. The primary prerequisite is that 
some development has occurred as defined in the Coastal Act. Based on the foregoing description 
of the activities that took place on the Kay P.roperties and the attached Statement ofDefense, nothing 
occurred that qualifies as development (with the exception of certain work performed on APN 4464-
019-008 and APN 4464-019-010). Therefore, there has been no violation of the Coastal Act and the 
Commission has no basis upon which to issue a Restoration Order with respect to the Properties. In 
addition, the required third finding cannot be made, as no resource damage has occurred. (See 
Biologist's Report and Addendum, attached hereto as Exhibit D.) 

C. There Is No Le~al Basis to Hold Kay Civilly Liable Under §30820. 

There is no legal basis to hold Kay civilly liable under §30820. First, Kay solicited advice regarding 
what lawful activities he could undertake on the Properties without a CDP. After receiving such 
advice, Kay was careful to operate within the limitations of the activities that do not require a CDP. 
(See Declaration ofJames A. Kay, Jr., attached hereto as Exhibit N.) ~econd, Kay ceased all repair 
and maintenance work immediately upon notice from the Commission and receipt of the May 81

h 

Notice, and has not conducted any activities on the Properties since that date. (See Schmitz's May 
12, May 13, May IS letters and Declaration ofJames A. Kay, attached hereto as Exhibits G, H, I, and 
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N.) Kay even abided by the Commission's request that he cease using the roads, despite the 
Commission's lack of a legal basis for such request. Third, the Commission has presented no 
biological reports documenting the basis for its allegations and no evidence of ongoing biological 
damage. On the other hand, Kay has presented a biologist's report documenting the Commission's 
lack of a legal basis for alleging that there are violations or existing or ongoing damages to resources. 
(See Biologist's Report and Addendum, attached hereto as Exhibit D.) 

D. Kay Has a Vested Rieht Per §30608 to Use and Maintain the Pre-Coastal Act Roads. 

The roads and trails located on the Properties pre-date the Coastal Act. (See Declaration of James 
A. Kay, Jr., Biologist's Report and Addendum, map, and Whittier College 1953 aerial photo, 
attached hereto as Exhibits N, D, C, and B.) As such, Kay has a vested right per §30608 to use, 
repair, and maintain the existing roadways and does not require a CDP to continue to do so. 

E. The Commission's Actions Constitute a Takine. 

The Coastal Commission's actions constitute an unlawful taking of Kay's Properties under Article 
I, Section 19 ofthe California Constitution and the Fifth and Fourteenth Amendments to the United 
States Constitution, which expressly forbid the Commission from acting in any manner which results 
in a taking or damaging of private property without payment of just compensation. The 
Commission's actions in denying Kay's use of the Properties amounts to a taking of private property 
without compensation and the Commission has unduly interfered with Kay's reasonable use (let 
alone, any use) of the Properties. 

F. The Commission's Actions Violate Kay's Civil Riehts. 

The Commission's actions violate Kay's civil rights under42 USC §1983. By its acts in denying 
Kay any use of the Properties (even to walk on the Properties is prohibited by the Commission's 
Notices), the Commission knowingly and intentionally has singled out and' deprived Kay ofhis rights 
under the United States Constitution and laws, including, but not limited to, 42 USC § 1983, and acted 
in conscious disregard to Kay's clearly established rights. The Commission's actions, on their face 
and as applied to the Properties, constitute a violation ofKay's rights to procedural and substantive 
due process and equal rights under the United States Constitution. 
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As a result of the Commission's actions, Kay is left with Properties with no viable economic use and 
without any available recourse or redress. To date, the Commission has not responded to Schmitz's 
May 15th correspondence that requested an explanation of the Commission's demand that Kay not 
"use" the roads on his Properties or a description of which roads it meant. In essence, the 
Commission has prevented Kay from using his Properties at all (or touching, for that matter), without 
any showing of biological damage or other potential just cause. 

G. The Commission's Actions Are Part of a Pattern and Practice of Pre-Condemnation 
Activity. 

The Coastal Commission's actions constitute pre-condemnation activity with regard to the Kay 
Properties. Kay believes that the Commission wishes to prevent him from going on or doing 
anything on his Properties because it either wants to preserve the Properties as undeveloped open 
space or open the Properties up for public access. Furthermore, Kay believes that the National Park 
Service ("NPS") also has a desire to preserve or acquire the Properties or open them up for public 
use and access. For example, the NPS has notified the County that it wishes to acquire a recreation 
easement across one of Kay's parcels. (See May 29, 2003 Letter from NPS, attached hereto as 
Exhibit 0.) In addition, Kay understands that the NPS recently engaged in lengthy negotiations in 
an attempt to purchase some or all of the Properties from a prior owner. The Commission's Notices 
may, in fact, be part of a strategy on the part of either the Commission, the NPS; or other entities 
unknown to Kay, to eventually allow public access to the Properties, preserve the Properties, or 
acquire the Properties. 

In addition, the Notices state that the Commission has received telephone reports of activities 
allegedly taking place on the Properties. Although the Notices do not identify who telephoned the 
Commission, Kay has reason to believe that these reports came from NPS officials and/or angry 
property owners along Castro Peak Motorway. As such, Kay believes that at the very least, the 
Commission, the NPS, and/or other unknown entities are engaging in a pattern and practice of illegal 
pre-condemnation activity. 

IV. 

CONTACT INFORMATION. 

Please note that any further correspondence from· the Commission with regard to the Properties 
should be directed to the official legal addresses for each of the listed entities as listed in this letter. 
Furthermore, future Commission communications should also be sent to the following representatives 
of the above-referenced entities: 
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1) Fred Gaines, Esq. 
Gaines & Stacey LLP 
16633 Ventura Blvd., Suite 1150 
Encino, CA 91436 
Tel: (818) 593-6355 
Fax: (818) 593-6356 
E-Mail: fgaines@gaineslaw.com 

2) Donald Schmitz 
Schmitz & Associates Inc. 
29350 West Pacific Coast Hwy., Unit 11 
Malibu, CA 90265 
Tel: (310) 589-0773 
Fax: (31 0) 589-0353 
E-Mail: dons@schmitzandassociates.net 

v. 

CONCLUSION. 

For the reasons stated in this correspondence and in the attached Statement of Defense, Kay hereby 
opposes the issuance of a Restoration Order. At all times, Kay was operating within the parameters 
of Coastal Act regulations. Based on the Coastal Act itself and decades of Commission precedent, 
none of the activities performed by Kay or his employees (with the exception of certain work 
performed on APN 4464-019-008 and APN 4464-019-01 0) require a CDP from the Commission and 
none of the activities on any of the Properties are violative of §30811. Furthermore, Kay ceased all 
activities on the Properties, including all "use" of the roads, immediately upon receipt of the 
Commission's May 81hNotice. Finally, the Commission has no legal justification, including evidence 
ofbiological damage, to either issue a Restoration Order or to prevent Kay from using the Properties 
and/or undertaking brush clearance, repair, and maintenance activities. 

Therefore, on behalf of Kay, we respectfully request that you deny staff's recommendation for a 
Restoration Order. In addition, we request that you confirm that Kay may proceed to use his 
properties as allowed by law. 
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Thank you for your immediate attention to this matter. As always, please do not hesitate to contact 

me at any time with any questions or comments you may have. 

Sincerely, 

GAINES & STACEY LLP 

By 

Enclosures (Statement of Defense; Exhibits) 
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STATEMENT OF DEFENSE 

Violation File No. V -4-03-018 (Kay) 
Tentative Commission Hearing Date: August 6-8, 2003 

This law office represents James A. Kay, Jr. ("Kay"), an officer of entities which own property in 
unincorporated Malibu, with regard to this matter. The purpose of this Statement of Defense and 
the accompanying correspondence is to set forth our client's position and response to the California 
Coastal Commission's (the "Commission") Notices of Intent to Commence Restoration Order 
Proceedings, dated June 27, 2003 and July 1, 2003 (the "June 27'h Notice" and the "July 1st Notice", 
collectively "Notices"), which have been tentatively scheduled for hearing at the Commission's 
August 6-8,2003 meeting. On behalf of our client, we oppose the issuance of a Restoration Order 
on the properties owned by the Kay entities and submit this letter to the Commission as a supplement 
to the enclosed Statement of Defense. 

Because the Notices deal with several different properties, the following information addresses each 
property separately with regard to the required Statement of Defense responses. 

A. APN 4464-019-001. 

The parcel identified by APN 4464-019-001, allegedly owned by Mark Galley (the "Galley 
Property"), is cited in the June 27th Notice. Neither Kay, nor any entity affiliated with Kay, knows 
Mark Galley or has any ownership interest in the Galley Property. 

1. Facts or allegations contained in the cease and desist order or the notice of 
intent that you admit (with specific reference to the paragraph number in the 
order): 

Kay admits none of the facts or allegations regarding the Galley Property contained in the June 27th 
Notice. 

2. Facts or allegations contained in the cease and desist order or notice of intent 
that you deny (with specific reference to paragraph number in the order): 

Kay denies all of the facts or allegations regarding the Galley Property contained in the June 27th 
Notice. 

3. Facts or allegations contained in the cease and desist order or notice of intent 
of which you have no personal knowledge (with specific reference to paragraph 
number in the order): 

Kay has no personal knowledge of any facts or allegations regarding the Galley Property contained 
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in the June 27th Notice. 

4. Other facts which may exonerate or mitigate your possible responsibility or 
otherwise explain your relationship to the possible violation (be as specific as 
you can; if you have or know of any document(s), photograph(s), map(s), 
letter(s), or other evidence that you believe is/are relevant, please identify 
it/them by name, date, type, and any other identifying information and provide 
the original(s) or (a) copy(ies) if you can: 

Kay should be exonerated from any responsibility for the alleged violations regarding the Galley 
Property because: 1) Kay has no knowledge of Mark Galley; 2) neither Kay, nor any entity with 
which he is affiliated, has any ownership interest in the Galley Property; 3) neither Kay, nor anyone 
acting on his behalf, has entered or performed work (minimal brush clearing or otherwise) on the 
Galley Property; and 4) the Commission has no evidence that Kay has entered or performed work 
on the Galley Property. In fact, the Commission did not even enter or view this parcel during the 
May 8, 2003 site visit. (See Declaration of James A. Kay, Jr., attached hereto as Exhibit N.) 

Based on the foregoing, the Commission has no authority under §30811 to issue a Restoration Order 
and no authority under §30820 to impose civil liability on Kay. 

5. Any other information, statement, etc. that you want to offer or make: 

Because Kay has never entered or performed work of any kind on the Galley Property and is, 
therefore, not in violation of the Coastal Act, Kay hereby requests that the Commission remove the 
Galley Property from the June 27th Notice. 

B. APN 4464-022-014. 

The parcel identified by APN 4464-022-014, owned by Park Lands Ranch LLC (the "Park Lands 
Ranch Property"), is cited in the July 1st Notice. 

1. Facts or allegations contained in the cease and desist order or the notice of 
intent that you admit (with specific reference to the paragraph number in the 
order): 

Kay admits none of the facts or allegations regarding the Park Lands Ranch Property contained in 
the July 1st Notice, other than the fact that APN 4464-022-014 is owned by Park Lands Ranch, LLC. 

2. Facts or allegations contained in the cease and desist order or notice of intent 
that you deny (with specific reference to paragraph number in the order): 

Kay denies all of the facts or allegations regarding the Park Lands Ranch Property contained in the 
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July I st Notice, other than the fact that APN 4464-022-014 is owned by Park Lands Ranch, LLC. 

3. Facts or allegations contained in the cease and desist order or notice of intent 
of which you have no personal knowledge (with specific reference to paragraph 
number in the order): 

Kay has no personal knowledge of any facts or allegations regarding the Park Lands Ranch Property 
contained in the July I 51 Notice, other than the fact that APN 4464-022-014 is owned by Park Lands 
Ranch, LLC. 

4. Other facts which may exonerate or mitigate your possible responsibility or 
otherwise explain your relationship to the possible violation (be as specific as 
you can; if you have or know of any document(s), photograph(s), map(s), 
letter(s), or other evidence that you believe is/are relevant, please identify 
it/them by name, date, type, and any other identifying information and provide 
the original(s) or (a) copy(ies) if you can: 

Kay should be exonerated from any responsibility for the alleged violations regarding the Park Lands 
Ranch Property because: 1) neither Kay, nor anyone acting on his behalf, has performed any work, 
including repair, maintenance, and/or brush clearance (with hand tools or otherwise) on the Park 
Lands Ranch Property (in fact, Kay's activities on this parcel have been strictly limited to driving 
along Castro Peak Motorway) and 2) the Commission has no evidence that Kay has performed work 
on the Park Lands Ranch Property (in fact, the Commission did not even enter or view this parcel 
during the May 8, 2003 site visit). (See the Declaration of James A. Kay, Jr., attached hereto as 
ExhibitN.) 

Kay does not know with certainty and, on that basis, denies that this parcel is within the coastal zone 
and within the Commission's jurisdiction. Kay has requested that the Commission provide a map 
depicting the coastal zone boundaries in the vicinity of the Properties. 

Based on the foregoing, the Commission has no authority under §30811 to issue a Restoration Order 
and no authority under §30820 to impose civil liability on Kay. 

5. Any other information, statement, etc. that you want to offer or make: 

Because Kay has never performed work of any kind on the Park Lands Ranch Property and is, 
therefore, not in violation ofthe Coastal Act, Kay hereby requests that the Commission remove the 
Park Lands Ranch Property from the July I st Notice. 
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C. APN 4464-019-010. 

The parcel identified by APN 4464-019-010, owned by Deer Valley Ranch, LLC (the "Deer Valley 
Ranch Property"), is cited in the June 27th Notice. 

1. Facts or allegations contained in the cease and desist order or the notice of 
intent that you admit (with specific reference to the paragraph number in the 
order): 

Kay admits the following facts or allegations regarding the Deer Valley Ranch Property contained 
in the June 27th Notice: 

1) That portion of paragraph 1 on page 3$ which states: " ... [A]ctivity occurred for 
approximately four months, between the middle of January 2003 through May 8, 2003" (p. 
1, para. 3); 

2) All alleged facts contained in paragraph 2 of page 3, beginning with the words "On the 
following day ... " (p. 3, para. 2); 

3) That portion of paragraph 3 on page 3, which states: "Commission staff conducted a site 
visit on Thursday, May 8, 2003" (p. 3, para .. 4); 

4) That portion of paragraph 4 on page 3, which states: ''On the morning of May 8, 2003, 
Commission staff met with you and Mr. Schmitz to conduct a site investigation of the 
property." (p. 3, para. 4); 

5) That portion of paragraph 1 on page 4, which states: "At approximately 2:00p.m. on May 
8, 2003, Commission staff issued a NOI for an Executive Director Cease and Desist Order 
to stop all unpermitted development of roads on the subject properties, as well as 
unpermitted development that may have encroached onto adjacent public lands." (p. 4, para. 
1); 

6) All alleged facts contained in paragraph 3, page 4, beginning with the words "You 
provided ... " (p. 4, para. 3); 

7) All alleged facts, except the last sentence, contained in paragraph 4, page 4, beginning with 
"On Monday, May 12, 2003 ... " and ending with the words "use of the roads" (p. 4, para. 4); 

8) All alleged facts contained in paragraph 5, page 4, including all alleged facts contained in 
footnote 1 (p. 4, para. 5 and footnote 1 ); 

9) All alleged facts contained in paragraph 1, page 5 (p. 5, para. 1); 
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IO) That portion of paragraph 3 on page 5, which states: "You claim you are conducting repair 
and maintenance on roads that existed prior to the Coastal Act. You argue that you have a 
vested right to maintain the roads and the repair and maintenance is exempt from the coastal 
development permit requirements." (p. 5, para. 3). 

2. Facts or allegations contained in the cease and desist order or notice of intent 
that you deny (with specific reference to paragraph number in the order): 

Kay denies all other facts or allegations regarding the Deer Valley Ranch Property contained in the 
June 271

h Notice, including, but not limited to: 

I) All alleged facts contained in paragraph 2, page I (p. I, para. 2); 

2) All alleged facts contained in paragraph 3, page !/paragraph 1, page 2, beginning with the 
words "As the Commission has previously indicated ... " (p. 1, para. 3/p. 2, para. I); 

3) All alleged facts in paragraph 2, page 3, beginning with the words "[T]he record clearly 
shows that unpennitted development performed by you ... " (p. 3, para.2); 

4) That portion of paragraph 4 on page 3, which states: "During the period between May 2, 
2003 and May 8, 2003, work crews continued construction activities on the property despite 
the request by Commission staff that work on the roads cease." (p. 3, para. 4); 

5) That portion of paragraph 4 on page 4, which states: "Thus, the requirement for a 
satisfactory response was not met by the specified deadline" (p. 4, para. 4); 

6) That portion of paragraph 2 on page 5, which states: " ... (T]he parcels are located in the 
coastal zone and therefore they are within the Coastal Commission's jurisdiction." (p. 5, 
para. 2); 

7) That portion of paragraph 3 on page 5, which states: "These arguments are unsupported. 
You have not obtained a detennination by the Coastal Commission that there are vested 
rights for any roads on the parcels. You have also not provided any evidence indicating that 
roads were present prior to the effective date of the Coastal Act. Therefore, the activities do 
not constitute repair and maintenance to lawfuliy constructed facilities or structures." (p. 5, 
para. 3); 

8) All alleged facts contained in paragraph 4, page 5 (p. 5, para. 4); 

9) All alleged facts contained in paragraph 5, page 5 (p. 5, para. 5); 

I 0) All alleged facts contained in paragraph 2, page 6 (p. 6, para. 2); 
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11) All alleged facts contained in paragraph 3, page 6 (p. 6, para. 3); 

12) All alleged facts contained in paragraph 4, page 6 (p. 6, para. 4); 

13) All alleged facts contained in paragraph 5, page 6 (p. 6, para. 5). 

3. Facts or allegations contained in the cease and desist order or .notice of intent 
of which you have no personal knowledge (with specific reference to paragraph 
number in the order): 

Kay has no personal knowledge of and, on that basis, denies the following facts or allegations 
regarding the Deer Valley Ranch Property contained in the June 27'h Notice: 

1) That portion of paragraph 3 on page 3, which states: "Commission staff first witnessed 
unpermitted grading and vegetation removal on the subject properties on Thursday, May 1, 
2003. From a distance of several hundred feet away, Commission staff observed a crew of 
laborers clearing vegetation, and excavating a new road in the hillside, using hand tools" (p. 
3, para. 3); 

2) That portion of paragraph 4 on page 3, which states: "During the site investigation, 
Commission staff confirmed that unpermitted development had in fact occurred, and was 
continuing to occur on the subject properties" (p. 3: para. 4);· 

3) All alleged facts contained in paragraph 1, page 6 (p. 6, para. 1). 

4. Other facts which may exonerate or mitigate your possible responsibility or 
othenvise explain your relationship to the possible violation (be as specific as 
you can; if you have or know of any document(s), photograph(s), inap(s), 
letter(s), or other evidence that you believe is/are relevant, please identify 
it/them by name, date, type, and any other identifying information and provide 
the original(s) or (a) copy(ies) if you can: 

Kay should be exonerated from aiiy responsibility for the following alleged violations regarding the 
Deer Valley Ranch Property: 

1) Allegations of grading "at least one fill pad." 

Kay Response: 

Neither Kay nor anyone acting on his behalf has at any time graded one or more "fill pads" 
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on this parcel. (See Declaration of James A. Kay, Jr., attached hereto as Exhibit N.) 

2) Allegations of .. extensive vegetation clearance, including removal of surface and subsurface 
plant materials in native chaparral and riparian vegetation areas." 

Kay Response: 

The vegetation in the areas in question consists of mixed chaparral, and not coastal sage 
scrub. The dominant plant species throughout the area consist of robust shrub species that 
grow to more than six feet in height and form extremely dense stands ( chamise, canothus, 
manzanita, and toyon). Mixed chaparral is not considered by any authoritative agency as 
either coastal sage scrub or sensitive vegetation. (See Biologist's Report and Addendum, 
attached hereto as Exhibit D.) 

The majority of the work performed on the roads and trails was maintenance related and 
consisted of clearing and trimming the mixed chaparral and moving fallen boulders and rocks 
from the roadbeds. In fact, no more than 1.03 acres of brush was cleared from the Deer 
Valley Ranch Property, or 1.3% of the entire parcel. About 900 linear feet of existing 
roadway was cleared. (See Biologist's Report and Addendum and Agricultural Roads Repair 
and Maintenance Plans, attached hereto as Exhibits D and M.) 

It is important to distinguish the work done on the westerly portion of this parcel from the 
rest of the work performed on the remainder of the Deer Valley Ranch Property and on the 
other parcels. On the Commission's May 8, 2003 site visit, staff was, in fact, concerned with 
the westerly portion of this parcel to the extent that Kay's activities went beyond repair and 
maintenance work. The area on which the work exceeded repair and maintenance activity 
is very small - about 900 linear feet of roadbed work. (The entire existing roadway on this 
parcel consists of 4,500 linear feet.) Kay acknowledges, as should the Commission, that 
these 900 linear feet should be viewed differently. Any other activity on this parcel was 
entirely limited to brush clearance, repair, and maintenance work. 

3) Allegations of "streambed alteration, including grading, filling, removal of in-channel 
riparian vegetation, placement of new culverts and railroad ties, and manipulation of 
boulders and cobbles within stream channels." 

Kay Response: 

Neither Kay nor anyone acting on his behalf has at any time performed work on this parcel 
that resulted in streambed alteration, grading, filling, or removal of in-channel riparian 
vegetation. Furthermore, neither Kay nor anyone acting on his behalf has at any time placed 
new culverts or railroad ties or manipulate boulders and cobbles within stream channels. 
(See Declaration of James A. Kay, Jr., attached hereto as Exhibit N.) 
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4) Allegations of"destabilization of slopes, alteration of drainages." 

Kay Rt:sponse: 

Neither Kay nor anyone acting on his behalf has at any time performed work on this parcel 
that resulted in destabilization of slopes or alteration of drainages. (See Declaration of James 
A. Kay, Jr., attached hereto as Exhibit N.) 

Kay should be exonerated from any responsibility for work performed on the remaining portions of 
the Deer Valley Ranch Property for the following reasons. Specifically, the exempt work performed 
on the subject parcel consisted of the following: 

1) Clearance and trimming of mixed chaparral from existing roadways; 

2) Clearance and removal of fallen rocks and boulders from existing roadbeds. 

1) The Roads and Trails Pre-Date the Coastal Act. 

The roads and trails located on this parcel pre-date the Coastal Act. (See Declaration of James A. 
Kay, Jr., the Biologist's Report and Addendum, map, and Whittier College 1953 aerial photo, 
attached hereto as Exhibits N, D, C, and B.) As such, Kay has a vested right per §30608 to use, 
repair, and maintain the existing roadways and does not require a CDP to continue to do so. 

2) No Development (Except for the Westerly Portion of the Property) or Coastal Act Violations 
Have Occurred on the Property. 

The work performed on the property, except for the work performed on the westerly portion of this 
parcel, does not constitute development as defined by §30106. Section 30106 is defined as: 

""Development" means, on land, in or under water, the placement or erection of any 
solid material or structure; discharge or disposal or any dredged material or of an5' 
gaseous, liquid, solid, or thermal waste; grading, removing, dredging, mining, or 
extraction of any materials; change in the density or intensity of use of land, 
including, but not limited to, subdivision pursuant to the Subdivision Map Act 
(commencing with Section 66410 of the Government Code), and any other division 
of land, including lot splits, except where the land division is brought about in 
connection with the purchase of such land by a public agency for public recreational 
use; change in the intensity of use of water, or of access thereto; construction, 
reconstruction, demolition, or alteration of the size of any structure, including any 
facility of any private, public, or municipal utility; and the removal or harvesting of 
major vegetation other than for agricultural purposes, kelp harvesting, and timber 
operations which are in accordance with a timber harvesting plan submitted pursuant 
to the provisions of the Z'berg-Nejedly Forest Practice Act of 1973 (commencing 
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with Section 451 1 ). 

As used in this section, "structure" includes, but is not limited to, any building, road, 
pipe, flume, conduit, siphon, aqueduct, telephone line, and electrical power 
transmission and distribution line." 

Exemptions to §301 06 are contained in §306 I 0. Specifically, §306 I 0( d) provides exemptions from 
the CDP requirement: 

"(d) Repair or maintenance activities that do not result in an addition to, or 
enlargement or expansion of, the object of those repair or maintenance activities; 
provided, however, that if the commission determines that certain extraordinary 
methods of repair and maintenance involve a risk of substantial adverse 
environmental impact, it shall, by regulation, require that a permit be obtained 
pursuant to this chapter." 

Here, the work performed on the subject property (except for the work performed on the westerly 
portion of the parcel) does not constitute development as defined by §30 I 06 and is exempt from the 
CDP requirement per §3061 0. Courts have held, for example, that development under §301 06 may 
include activities such as: a change in density or intensity of use ofland (Stanson v. San Diego Coast 
Regional Commission (App. 4 Dist. 1980) I 01 Cal.App.3d 38.), a division of land (Ojavan 
Investors, Inc. v. California Coastal Com. (App. 2 Dist. 1997) 54 Cal.App.4th 373), and lot line 
adjustments (La Fe, Inc. v. Los Angeles County (App. 2 Dist. 1999) 73 Cal.App.4th 231 ). All of 
these cases can be easily distinguished from this situation. The brush clearing, repair, and 
maintenance has not resulted in a change in the density or intensity of the use of land, nor has it 
resulted in an addition to, or enlargement or expansion of the existing roadways or trails. The work 
undertaken was all performed by hand tools (picks and shovels). 

In addition, the work performed on the subject property (except for the work performed on the 
westerly portion of the parcel) does not constitute repair and maintenance activities that require a 
permit under § 13252 of Title 14 of the California Administrative Code. 

Furthermore, any allegations that repair and maintenance activity occurred within 20 feet of streams 
and/or in an environmentally sensitive habitat area are entirely untrue. There are no streams on this 
parcel in the vicinity of existing roads or trails. No pads have been graded;· (See Biologist's Report 
and Addendum and Whittier College I 953 aerial photo, attached hereto as Exhibits D and B.) 

3) There Is No Ongoing Biological Damage. 

There is no evidence of damage to biological resources resulting from the activities conducted by 
Kay on the parcel. To date, even though the Commission asserts it as its basis for issuing the 
Notices, the Commission has presented no evidence or report of any kind that Kay's brush clearance, 
repair, maintenance, or use of the roads has been detrimental to biological resources. On the other 
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hand, Kay has presented evidence to the Commission from Biologist Steven G. Nelson that Kay's 
activities have not caused any marked damage to resources and, in fact, have been beneficial to the 
parcel and wildlife. (Sec Biologist's Report and Addendum, attached hereto as Exhibit D.) 

The vegetation in the areas in question consists of mixed chaparral, and not coastal sage scrub. The 
dominant plant species throughout the area consist of robust shrub species that grow to more than 
six feet in height and form extremely dense stands (chamise, canothus, manzanita, and toyon). 
Mixed chaparral is not considered by any authoritative agency as either coastal sage scrub or 
sensitive vegetation. (See Biologist's Report and Addendum, attached hereto as Exhibit D.) 

4) There Is No Basis to Issue a §30811 Restoration Order. 

Section 30811 authorizes the Commission to order restoration of a site if it finds three things. One, 
that the development has occurred without a CDP; two, that the development is inconsistent with 
what is allowed under the Coastal Act; and, three, that the development is causing continuing 
resource damage. Based on the foregoing description of the activities that took place on the parcel, 
nothing occurred on the remaining portion of this parcel that qualifies as development. Therefore, 
there has been no violation of the Coastal Act and the Commission has no basis upon which to issue 
a restoration order with respect to this property. In addition, the required finding that resource 
damage has occurred cannot be made. (See Biologist's Report and Addendum, attached hereto as 
Exhibit D.) 

5) Kay Should Not be Held Civilly Liable Under §30820. 

First, Kay solicited advice regarding what lawful activities he could undertake on the parcel without 
a CDP. After receiving such advice, Kay was careful to operate within the limitations of the 
activities not requiring a CDP. Second, Kay ceased all repair and maintenance work immediately 
upon notice from the Commission and receipt ofthe Commission's May 8, 2003 Notice, and has not 
conducted any activities on the property since that date. (See Schmitz's May 12, May 13, and May 
15 letters and Declaration of James A. Kay, Jr., attached hereto as Exhibits G, H, I, and N.) Kay 
even abided by the Commission's request that he cease using the roads, despite the Commission's 
lack of a legal basis for such request. Third, the Commission has presented no biological reports 
documenting the basis for its allegations and no evidence of ongoing biological damage. On the 
other hand, Kay has presented a biologist's report documenting the Commission's lack of a legal 
basis for alleging that there are violations or existing or ongoing damages to resources. (See 
Biologist's Report and AddendUm, attached hereto as Exhibit D.) 

Kay does not know with certainty and, on that basis, denies that this parcel is within the coastal zone 
and within the Commission's jurisdiction. Kay has requested that the Commission provide a map 
depicting the coastal zone boundaries in the vicinity of the Properties. 

Based on the foregoing, the Commission has no authority under §30811 to issue a Restoration Order 
and no authority under §30820 to impose civil liability on Kay. 
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5. Any other information, statement, etc. that you want to offer or make: 

The westerly portion ofthe Deer Valley Ranch Property should be distinguished from the other cited 
parcels and the remainder of the Deer Valley Ranch Property in that Kay acknowledges that the 
brush clearance, repair, and maintenance activities went beyond what he had anticipated and 
requested of his employees. On that basis, Kay has also prepared and will be submitting a CDP 
application for grading on this property. 

Notwithstanding, Kay firmly denies that the brush clearance, repair, and maintenance activities on 
the remainder of this parcel were in violation of the Coastal Act and, on that basis, hereby requests 
the Commission to differentiate between the work performed on the westerly portion of the property 
and the activities performed on the remainder of the parcel. Notwithstanding, in the spirit of 
cooperation, Kay has prepared and will be submitting a CDP application for grading on this property. 

D. APN 4464-022-001. 

The parcel identified by APN 4464-022-001, owned by Communications Relay Corporation (the 
"Communications Relay Property"), is cited in the July 1st Notice. 

1. Facts or allegations contained in the cease and desist order or the notice of 
intent that you admit (with specific reference to the paragraph number in the 
order): 

Kay admits the following facts or allegations regarding the Communications Relay Property 
contained in the July 151 Notice: 

1) That portion of paragraph 3 on page 1, which states: " ... [A ]ctivity occurred for 
approximately four months, between the middle of January 2003 through May 8, 2003" (p. 
1, para. 3); 

2) All alleged facts contained in paragraph 2 of page 3, beginning with the words "On the 
following day ... " (p. 3, para. 2); 

3) That portion of paragraph 3 on page 3, which states: "Commission staff met with you and 
Mr. Schmitz to conduct a site investigation on several properties" (p. 3, para. 3); 

4) That portion of paragraph 3 on page 3, which states: "At approximately 2:00p.m. on May 
8, 2003, Commission staff issued a NOI for an Executive Director Cease and Desist Order 
to stop all unpermitted development of roads on the subject properties, as well as 
unpermitted development that may have encroached onto adjacent public lands." (p. 3, para. 
3); 
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5) All alleged facts contained in paragraph 2, page 4, beginning with the words "You 
provided ... " (p. 4, para. 2); 

6) All alleged facts, except the last sentence, contained in paragraph 3, page 4, beginning with 
"On Monday, May 12, 2003 ... " and ending with the words "use of the roads" (p. 4, para. 3); 

7) All alleged facts contained in paragraph 4, page 4, including all alleged facts contained in 
footnote 1 (p. 4, para. 4 and footnote 1 ); 

8) All alleged facts contained in paragraph 1, page 5 (p. 5, para. 1); 

9) That portion of paragraph 3 on page 5, which states: "You claim you are conducting repair 
and maintenance on roads that existed prior to the Coastal Act. You argue that you have a 
vested right to maintain the roads and the repair and maintenance is exempt from the coastal 
development permit requirements." (p. 5, para. 3). 

2. Facts or allegations contained in the cease and desist order or notice of intent 
that you deny (with specific reference to paragraph number in the order): 

Kay denies all other facts or allegations regarding the Communications Relay Property contained in 
the July 1st Notice, including, but not limited to: 

1) All alleged facts contained in paragraph 2, page 1 (p. 1, para. 2); 

2) All alleged facts contained in paragraph 3, page 1/paragraph 1, page 2, beginning with the 
words "As the Commission has previously indicated ... " (p. 1, para. 3/p. 2, para. 1); 

3) All alleged facts in paragraph 2, page 3, beginning with the words "[T]he record clearly 
shows that unpermitted development performed by you ... " (p. 3, para.2); 

4) That portion of paragraph 3 on page 3, which states: " ... [I]ncluding the above referenced 
properties, which you maintained were owned by you" (p. 3, para. 3); 

5) That portion of paragraph 3 on page 3, which states: "During the period between May 2, 
2003 and May 8, 2003, werk crews continued construction activities on the property despite 
the request by Commission staff that work on the roads cease." (p. 3, para. 3); 

6) That portion of paragraph 3 on page 4, which states: "Thus, the requirement for a 
satisfactory response was not met by the specified deadline" (p. 4, para. 3); 

7) That portion of paragraph 2 on page 5, which states: " ... [T]he parcels are located in the 
coastal zone and therefore they are within the Coastal Commission's jurisdiction." (p. 5, 
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para. 2); 

8) That po1iion of paragraph 3 on page 5, which states: "These arguments are unsupported. 
You have not obtained a determination by the Coastal Commission that there are vested 
rights for any roads on the parcels. You have also not provided any evidence indicating that 
roads were present prior to the effective date of the Coastal Act. Therefore, the activities do 
not constitute repair and maintenance to lawfully constructed facilities or structures." (p. 5, 
para. 3); 

9) All alleged facts contained in paragraph 4, page 5 (p. 5, para. 4); 

I 0) All alleged facts contained in paragraph 5, page 5 (p. 5, para. 5); 

11) All alleged facts contained in paragraph numbered 2, page 6 (p. 6, para. #2); 

12) All alleged facts contained in paragraph numbered 3, page 6 (p. 6, para. #3); 

13) All alleged facts contained in paragraph numbered 4, page 6 (p. 6, para. #4); 

14) All alleged facts contained in paragraph numbered 5, page 6 (p. 6, para. #5). 

3. Facts or allegations contained in the cease and desist order or notice of intent 
of which you have no personal knowledge (with specific reference to paragraph 
number in the order): 

Kay has no personal knowledge of and, on that basis, denies the following facts or allegations 
regarding the Communications Relay Property contained in the July 1st Notice: 

I) That portion of paragraph 2 on page 3, which states: "Commission staff first witnessed 
unpermitted grading and vegetation removal on the subject properties on Thursday, May I, 
2003. From a distance of several hundred feet away, Commission staff observed a crew of 
laborers clearing vegetation, and excavating a new road in the hillside, using hand tools" (p. 
3, para. 2); 

2) That portion of paragraph 4 on page 3, which states: "During the site investigation, 
Commission staff confirmed that unpermitted development had in fact occurred, and was 
continuing to occur on the subject properties" (p. 3, para. 4); 

3) All alleged facts contained in paragraph numbered 1, page 5 (p. I, para. #I). 
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4. Other facts which may exonerate or mitigate your possible responsibility or 
otherwise explain your relationship to the possible violation (be as specific as 
you can; if you have or know of any document(s), photograph(s), map(s), 
letter(s), or other evidence that you believe is/are relevant, please identify 
it/them by name, date, type, and any other identifying information and provide 
the original(s) or (a) copy(ies) if you can: 

Kay should be exonerated from any responsibility for all of the alleged violations regarding the 
Communications Relay Property for the following reasons. Specifically, the work performed on the 
subject parcel consisted of the following: 

1) Clearance and trimming of mixed chaparral from existing roadways; 

2) Clearance and removal of fallen rocks and boulders from existing roadbeds; 

c) Placement of railroad ties; 

d) Repair of a culvert. 

The cleared and repaired area on this parcel is .09 acres of the 25 acre parcel, or about .36% of the 
entire property. About 2,600 linear feet of existing roadway was cleared, of which 400 linear feet 
was improved only by the removal of brush. (See Agricultural Roads Repair and Maintenance Plans, 
attached hereto as Exhibit M.) 

1) The Roads and Trails Pre-Date the Coastal Act. 

The roads and trails located on this parcel pre-date the Coastal Act. (See Declaration of James A. 
Kay, Jr., the Biologist's Report and Addendum, map, and Whittier College 1953 aerial photo, 
attached hereto as Exhibits N, D, C, and B.) As such, Kay has a vested right per §30608 to use, 
repair, and maintain the existing roadways and does not require a CDP to continue to do so. 

2) No Development or Coastal Act Violations Have Occurred on the Property. 

The work performed on the property does not constitute development as defined by § 3 0 106. Section 
30106 is defined as: ·· 

""Development" means, on land, in or under water, the placement or erection of any 
solid material or structure; discharge or disposal or any dredged material or of any 
gaseous, liquid, solid, or thennal waste; grading, removing, dredging, mining, or 
extraction of any materials; change in the density or intensity of use of land, 
including, but not limited to, subdivision pursuant to the Subdivision Map Act 
(commencing with Section 66410 of the Government Code), and any other division 
of land, including lot splits, except where the land division is brought about in 
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connection with the purchase of such land by a public agency for public recreational 
use; change in the intensity of use of water, or of access thereto; construction, 
reconstruction. demolition, or alteration of the size of any structure, including any 
facility of any private, public, or municipal utility; and the removal or harvesting of 
major vegetation other than for agricultural purposes, kelp harvesting, and timber 
operations which are in accordance with a timber harvesting plan submitted pursuant 
to the provisions of the Z'berg-Nejedly Forest Practice Act of 1973 (commencing 
with Section 4511 ). 

As used in this section, "structure" includes, but is not limited to, any building, road, 
pipe, flume, conduit, siphon, aqueduct, telephone line, and electrical power 
transmission and distribution line." 

Exemptions to §30106 are contained in §3061 0. Specifically, §30610(d) provides exemptions from 
the CDP requirement: 

"(d) Repair or maintenance activities that do not result in an addition to, or 
enlargement or expansion of, the object of those repair or maintenance activities; 
provided, however, that if the commission determines that certain extraordinary 
methods of repair and maintenance involve a risk of substantial adverse 
environmental impact, it shall, by regulation, require that a permit be obtained 
pursuant to this chapter." 

Here, the work performed on the subject property does not constitute development as defined by 
§30 I 06 and is exempt from the CDP requirement per §3061 0. Courts have held, for example, that , 
development under §301 06 may include activities such as: a change in density or intensity of use of 
land (Stanson v. San Diego Coast Regional Commission (App. 4 Dist. 1980) 101 Cal.App.3d 38.), 
a division of land (Ojavan Investors. Inc. v. California Coastal Com. (App. 2 Dist. 1997) 54 
Cal.App.4th 373), and lot line adjustments (La Fe. Inc. v. Los Angeles County (App. 2 Dist. 1999) 
73 Cal.App.4th 231 ). All of these cases can be easily distinguished from this situation. The brush 
clearing, repair, and maintenance has not resulted in a change in the density or intensity of the use 
of land, nor has it resulted in an addition to, or enlargement or expansion of the existing roadways 
or trails. The work undertaken was all performed by hand tools (picks and shovels). 

In addition, the work performed on the subject property does not constitute repair and maintenance 
activities that require a permit under §13252 of Title 14 of the California Administrative Code. 

Furthermore, any allegations that repair and maintenance activity occurred within 20 feet of streams 
and/or in an environmentally sensitive habitat area are entirely untrue. There are no streams on this 
parcel in the vicinity of existing roads or trails. No pads have been graded. (See Biologist's Report 
and Addendum and Whittier College 1953 aerial photo, attached hereto as Exhibits D and B.) 
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3) There Is No Ongoing Biological Damage. 

There is no evidence of damage to biological resources resulting from the activities conducted by 
Kay on the parcel. To date, even though the Commission asserts it as its basis for issuing the 
Notices, the Commission has presented no evidence or report of any kind that Kay's brush clearance, 
repair, maintenance, or use of the roads has been detrimental to biological resources. On the other 
hand, Kay has presented evidence to the Commission from Biologist Steven G. Nelson that Kay's 
activities have not caused any marked damage to resources and, in fact, have been beneficial to the 
parcel and wildlife. (See Biologist's Report and Addendum, attached hereto as Exhibit D.) 

The vegetation in the areas in question consists of mixed chaparral, and not coastal sage scrub. The 
dominant plant species throughout the area consist of robust shrub species that grow to more than 
six feet in height and form extremely dense stands (chamise, canothus, manzanita, and toyon). 
Mixed chaparral is not considered by any authoritative agency as either coastal sage scrub or 
sensitive vegetation. (See Biologist's Report and Addendum, attached hereto as Exhibit D.) 

4) There Is No Basis to Issue a §30811 Restoration Order. 

Section 30811 authorizes the Commission to order restoration of a site if it finds three things. One, 
that the development has occurred without a CDP; two, that the development is inconsistent with 
what is allowed under the Coastal Act; and, three, that the development is causing continuing 
resource damage. The primary prerequisite is that some development has occurred as defined in the 
Coastal Act. Based on the foregoing description of the activities that took place on the parcel, 
nothing occurred on this parcel that qualifies as development. Therefore, there has been no violation 
of the Coastal Act and the Commission has no basis upon which to issue a restoration order with 
respect to this property. In addition, the required finding that resource damage has occurred cannot 
be made. (See Biologist's Report and Addendum, attached hereto as Exhibit D.) 

5) Kay Should Not be Held Civilly Liable Under §30820. 

First, Kay solicited advice regarding what lawful activities he could undertake on the parce~ without 
a CDP. After receiving such advice, Kay was careful to operate within the limitations of the 
activities not requiring a CDP. Second, Kay ceased all repair and maintenance work immediately 
upon notice from the Commission and receipt of the Commission's May 8, 2003 Notice, and has not 
conducted any activities on the property since that date. (See Schmitz's May 12, May 13, and May 
15 letters and Declaration of James A. Kay, Jr., attached hereto as Exhibits G, H, I, and N.) Kay · 
even abided by the Commission's request that he cease using the roads, despite the Commission's 
lack of a legal basis for such request. Third, the Commission has presented no biological reports 
documenting the basis for its allegations and no evidence of ongoing biological damage. On the 
other hand, Kay has presented a biologist's report documenting the Commission's lack of a legal 
basis for alleging that there are violations or existing or ongoing damages to resources. (See 
Biologist's Report and Addendum, attached hereto as Exhibit D.) 
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Kay does not know with certainty and, on that basis, denies that this parcel is within the coastal zone 
and within the Commission's jurisdiction. Kay has requested that the Commission provide a map 
depicting the !:.oastal zone boundaries in the vicinity of the Properties. 

Finally, the County inspected this parcel on May 13,2003. The County determined that no grading 
had occurred on the subject property and did not issue a Notice ofViolation. 

5. Any other information, statement, etc. that you want to offer or make: 

Kay firmly denies that the brush clearance, repair, maintenance, placement of railroad ties, and repair 
of a culvert on this parcel were in violation of the Coastal Act and, on that basis, hereby requests the 
Commission to remove the Communications Relay Property from the July 1st Notice. 
Notwithstanding, in the spirit of cooperation, Kay has prepared and will be submitting a CDP 
application for grading on this property. 

E. APN 4464-022-010. 

The parcel identified by APN 4464-022-010, owned by Panorama Ranch, LLC (the "Panorama 
Ranch Property No. 2"), is cited in the June 27th Notice. · 

1. Facts or allegations contained in the cease and desist order or the notice of 
intent that you admit (with specific reference to the paragraph number in the 
order): 

Kay admits the following facts or allegations regarding the Panorama Ranch Property No. 2 
contained in the June 27th Notice: 

1) That portion of paragraph 3 on page 1, which states: " ... [A ]ctivity occurred for 
approximately four months, between the middle of January 2003 through May 8, 2003" (p. 
1, para. 3); 

2) All alleged facts contained in paragraph 2 of page 3, beginning with the words "On the 
following day ... " (p. 3, para. 2); 

3) That portion of paragraph 4 on page 3, which states: "Commission staff conducted a site 
visit on Thursday, May 8, 2003" (p. 3, para. 4); 

4) That portion of paragraph 4 on page 3, which states: "On the morning of May 8, 2003, 
Commission staff met with you and Mr. Schmitz to conduct a site investigation of the 
property." (p. 3, para. 4); 

5) That portion of paragraph 1 on page 4, which states: "At approximately 2:00p.m. on May 
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8, 2003, Commission staff issued a NOI for an Executive Director Cease and Desist Order 
to stop all unpermitted development of roads on the subject properties, as well as 
unpennitted development that may have encroached onto adjacent public lands." (p. 4. pam. 
1 ); 

6) All alleged facts contained in paragraph 3, page 4, beginning with the words "You 
provided ... " (p. 4, para. 3); 

7) All alleged facts, except the last sentence, contained in paragraph 4, page 4, beginning with 
"On Monday, May 12, 2003 ... " and ending with the words "use of the roads" (p. 4, para. 4); 

8) All alleged facts contained in paragraph 5, page 4, including all alleged facts contained in 
footnote 1 (p. 4, para. 5 and footnote 1 ); 

9) All alleged facts contained in paragraph 1, page 5 (p. 5, para. 1 ); 

1 0) That portion of paragraph 3 on page 5, which states: "You claim you are conducting repair 
and maintenance on roads that existed prior to the Coastal Act. You argue that you have a 
vested right to maintain the roads and the repair and maintenance is exempt from the coastal 
development permit requirements." (p. 5, para. 3). 

2. Facts or allegations contained in the cease and desist order or notice of intent 
that you deny (with specific reference to paragraph number in the order): 

Kay denies all other facts or allegations regarding the Panorama Ranch Property No. 2 contained in 
the June 2th Notice, including, but not limited to: 

· 1) All alleged facts contained in paragraph 2, page 1 (para. 2, page 1 ); 

2) All alleged facts contained in paragraph 3, page 1/paragraph 1, page 2, beginning·with the 
words "As the Commission has previously indicated ... " (p. 1, para. 3/p. 2, para. 1 ); 

3) All alleged facts in paragraph 2, page 3, beginning with the words "[T]he record clearly 
shows that unpermitted development performed by you ... " (p. 3, para.2); 

4) That portion of paragraph 4 on page 3, which states: "During the period between May 2, 
2003 and May 8, 2003, work crews continued construction activities on the property despite 
the request by Commission staff that work on the roads cease." (p. 3, para. 4); 

5) That portion of paragraph 4 on page 4, which states: "Thus, the requirement for a 
satisfactory response was not met by the specified deadline" (p. 4, para. 4); 
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6) That portion of paragraph 2 on page 5, which states: " ... [T]he parcels are located in the 
·coastal zone and therefore they are within the Coastal Commission's jurisdiction." (p. 5, 
para. 2)~ 

7) That portion of paragraph 3 on page 5, which states: "These arguments are unsupported. 
You have not obtained a determination by the Coastal Commission that there are vested 
rights for any roads on the parcels. You have also not provided any evidence indicating that 
roads were present prior to the effective date of the Coastal Act. Therefore, the activities do 
not constitute repair and maintenance to lawfully constructed facilities or structures." (p. 5, 
para. 3); 

8) A11 alleged facts contained in paragraph 4, page 5 (p. 5, para. 4); 

9) All alleged facts contained in paragraph 5, page 5 (p. 5, para. 5); 

1 0) All alleged facts contained in paragraph 2, page 6 (p. 6, para. 2); 

II) All alleged facts contained in paragraph 3, page 6 (p. 6, para. 3); 

12) All alleged facts contained in paragraph 4, page 6 (p. 6, para. 4); 

13) All alleged facts contained in paragraph 5, page 6 (p. 6, para. 5). 

3. Facts or allegations contained in the cease and desist order or notice of intent 
of which you have no personal knowledge (with specific reference to paragraph 
number in the order): 

Kay has no personal knowledge of and, on that basis, denies the following facts or allegations 
regarding the Panorama Ranch Property No. 2 contained in the June 271

h Notice: 

1) That portion of paragraph 3 on page 3, which states: "Commission staff first witnessed 
unpermitted grading and vegetation removal on the subject properties on Thursday, May I, 
2003. From a distance of several hundred feet away, Commission staff observed a crew of 
laborers clearing vegetation, and excavating a new road in the hillside, using hand tools" (p. 
3, para. 3); 

2) That portion of paragraph 4 on page 3, which states: "During the site investigation, 
Commission staff confirmed that unpermitted development had in fact occurred, and was 
continuing to occur on the subject properties" (p. 3, para. 4); 

3) All alleged facts contained in paragraph 1, page 6 (p. 6, para. 1). 
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4. Other facts which may exonerate or mitigate your possible responsibility or 
otherwise explain your relationship to the possible violation (be as specific as 
you can; if you have or know of any document(s)~ photograph(s), map(s), 
letter(s), or other evidence that you believe is/are relevant, please identify 
it/them by name, date, type, and any other identifying information and provide 
the original(s) or (a) copy(ies) if you can: 

Kay should be exonerated from any responsibility for all of the alleged violations regarding the 
Panorama Ranch Property No.2 for the following reasons. Specifically, the work performed on the 
subject parcel consisted of the following: 

1) Clearance and trimming of mixed chaparral from existing roadways; 

2) Clearance and removal of fallen rocks and boulders from existing roadbeds. 

The cleared and repaired area on this parcel is .68 acres of the 44.58 acre parcel, or about 1.51% of 
the entire property. About 2,950 linear feet of existing roadway was cleared. (See Agricultural 
Roads Repair and Maintenance Plans, attached hereto as Exhibit M.) 

1) The Roads and Trails Pre-Date the Coastal Act. 

The roads and trails located on this parcel pre-date the Coastal Act. (See Declaration of James A. 
Kay, Jr., the Biologist's Report and Addendum, map, and Whittier College 1953 aerial photo, 
attached hereto as Exhibits N, D, C, and B.) As such, Kay has a vested right per §30608 to use, 
repair, and maintain the existing roadways and does not require a CDP to continue to do so. 

2) No Development or Coastal Act Violations Have Occurred on the Property. 

The work performed on the property does not constitute development as defined by §30 106. Section 
30106 is defined as: 

""Development" means, on land, in or under water, the placement or erection of any 
solid material or structure; discharge or disposal or any dredged material or of any 
gaseous, liquid, solid, or thermal waste; grading, removing, dredging, mining, or 
extraction of any materials; change in the density or intensity··of use of land, 
including, but not limited to, subdivision pursuant to the Subdivision Map Act 
(commencing with Section 66410 ofthe Government Code), and any other division 
of land, including lot splits, except where the land division is brought about in 
connection with the purchase of such land by a public agency for public recreational 
use; change in the intensity of use of water, or of access thereto; construction, 
reconstruction, demolition, or alteration of the size of any structure, including any 
facility of any private, public, or municipal utility; and the removal or harvesting of 
major vegetation other than for agricultural purposes, kelp harvesting, and timber 
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operations which are in accordance with a timber harvesting plan submitted pursuant 
to the provisions of the Z'berg-Nejedly Forest Practice Act of 1973 (commencing 
with Section 45 I I). 

As used in this section, "structure" includes, but is not limited to, any building, road, 
pipe, flume, conduit, siphon, aqueduct, telephone line, and electrical power 
transmission and distribution line." 

Exemptions to §30 106 are contained in §3061 0. Specifically, §3061 0( d) provides exemptions from 
the CDP requirement: 

"(d) Repair or maintenance activities that do not result in an addition to, or 
enlargement or expansion of, the object of those repair or maintenance activities; 
provided, however, that if the commission determines that certain extraordinary 
methods of repair and maintenance involve a risk of substantial adverse 
environmental impact, it shall, by regulation, require that a permit be obtained 
pursuant to this chapter." 

Here, the work performed on the subject property does not constitute development as defined by 
§30106 and is exempt from the CDP requirement per §3061 0. Courts have held, for example, that 
development under §301 06 may include activities such as: a change in density or intensity of use of 
land (Stanson v. San Diego Coast Regional Commission (App. 4 Dist. 1980) 101 Cal.App.3d 38.), 
a division of land (Ojavan Investors. Inc. v. California Coastal Com. (App. 2 Dist. 1997) 54 
Cal.App.4th 373), and lot line adjustments (La Fe. Inc. v. Los Angeles County (App. 2 Dist. I 999) 
73 Cal.App.4th 231 ). All of these cases can be easily distinguished from this situation. The brush 
clearing, repair, and maintenance has not resulted in a change in the density or intensity of the use 
of land, nor has it resulted in an addition to, or enlargement or expansion of the existing roadways 
or trails. The work undertaken was all performed by hand tools (picks and shovels). 

In addition, the work performed on the subject property does not constitute repair and maintenance 
activities that require a permit under § 13252 of Title 14 of the California Administrativ~ Code. 

Furthermore, any allegations that repair and maintenance activity occurred within 20 feet of streams 
and/or in an environmentally sensitive habitat area are entirely untrue. There are no streams on this 
parcel in the vicinity of existing roads or trails. No pads have been graded, no culverts have been 
constructed, and no railroad ties have been placed on this Property. (See Biologist's Report and 
Addendum and Whittier College 1953 aerial photo, attached hereto as Exhibits D and B.) 

3) There Is No Ongoing Biological Damage. 

There is no evidence of damage to biological resources resulting from the activities conducted by 
Kay on the parcel. To date, even though the Commission asserts it as its basis for issuing the 
Notices, the Commission has presented no evidence or report of any kind that Kay's brush clearance, 
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repair, maintenance, or use of the roads has been detrimental to biological resources. On the other 
hand, Kay has presented evidence to the Commission from Biologist Steven G. Nelson that Kay's 
activities. have not ca\.Jsed any marked damage to resources and, in fact, have been beneficial to the 
parcel and wildlife. (See Biologist's Report and Addendum, attached hereto as Exhibit D.) 

The vegetation in the areas in question consists of mixed chaparral, and not coastal sage scrub. The 
dominant plant species throughout the area consist of robust shrub species that grow to more than 
six feet in height and form extremely dense stands ( chamise, canothus, manzanita, and toyon). 
Mixed chaparral is not considered by any authoritative agency as either coastal sage scrub or 
sensitive vegetation. (See Biologist's Report and Addendum, attached hereto as Exhibit D.) 

4) There Is No Basis to Issue a §30811 Restoration Order. 

Section 30811 authorizes the Commission to order restoration of a site if it finds three things. One, 
that the development has occurred without a CDP; two, that the development is inconsistent with 
what is allowed under the Coastal Act; and, three, that the development is causing continuing 
resource damage. The primary prerequisite is that some development has occurred as defined in the 
Coastal Act. Based on the foregoing description of the activities that took place on the parcel, 
nothing occurred on this parcel that qualifies as development. Therefore, there has been no violation 
of the Coastal Act and the Commission has no basis upon which to issue a restoration order with 
respect to this property. In addition, the required finding that resource damage has occurred cannot 
be made. (See Biologist's Report and Addendum, attached hereto as Exhibit D.) 

5) Kay Should Not be Held Civilly Liable Under §30820. 

First, Kay solicited advice regarding what lawful activities he could undertake on the parcel without 
a CDP. After receiving such advice, Kay was careful to operate within the limitations of the 
activities not requiring a CDP. Second, Kay ceased all repair and maintenance work immediately 
upon notice from the Commission and receipt of the Commission's May 8, 2003 Notice, and has not 
conducted any activities on the property since that date. (See Schmitz's May 12, May 13, and May 
15 letters and Declaration of James A. Kay, Jr., attached hereto as Exhibits G, H, I, and N.) Kay 
even abided by the Commission's request that he cease using the roads, despite the Commission's 
lack of a legal basis for such request. Third, the Commission has presented no biological reports 
documenting the basis for its allegations and no evidence of ongoing biological damage. On the 
other hand, Kay has presented a biologist's report documenting the Commission's lack of a legal 
basis for alleging that there are violations or existing or ongoing damages to resources. (See 
Biologist's Report and Addendum, attached hereto as Exhibit D.) 

Kay does not know with certainty and, on that basis, denies that this parcel is within the coastal zone 
and within the Commission's jurisdiction. Kay has requested that the Commission provide a map 
depicting the coastal zone boundaries in the vicinity of the Properties. 

22 



8 . ' A 
Vi' 

Finally, the County inspected this parcel on May 13, 2003. The County determined that no grading 
had occurred on the subject property and did not issue a Notice of Violation. 

5. Any other information, statement, etc. that you want to offer or make: 

Kay firmly denies that the brush clearance, repair, and maintenance activities on this parcel were in 
violation of the Coastal Act and, on that basis, hereby requests the Commission to remove the 
Panorama Ranch Property No. 2 from the June 27th Notice. Notwithstanding, in the spirit of 
cooperation, Kay has prepared and will be submitting a CDP application for grading on this property. 

F. APN 4464-019-008. 

The parcel identified by APN 4464-019-008, owned by Panorama Ranch, LLC (the "Panorama 
Ranch Property No. 1 "), is cited in the June 27th Notice. 

1. Facts or allegations contained in the cease and desist order or the notice of 
intent that you admit (with specific reference to the paragraph number in the 
order): 

Kay admits the following facts or allegations regarding the Panorama Ranch Property No. 1 
contained in the June 271h Notice: 

1) That portion of paragraph 3 on page 1, which states: " ... [A]ctivity occurred for 
approximately four months, between the middle of January 2003 through May 8, 2003" (p. 
1, para. 3); 

2) All alleged facts contained in paragraph 2, page 3, beginning with the words "On the 
following day ... " (p. 3, para. 2); 

3) That portion of paragraph 4 on page 3, which states: "Commission staff conducted a site 
visit on Thursday, May 8, 2003" (p. 3, para. 4); 

4) That portion of paragraph 4 on page 3, which states: "On the morning of May 8, 2003, 
Commission staff met with you and Mr. Schmitz to conduct a··site investigation of the 
property." (p. 3, para. 4); 

5) That portion of paragraph 1 on page 4, which states: "At approximately 2:00p.m. on May 
8, 2003, Commission staff issued a NOI for an Executive Director Cease and Desist Order 
to stop all unpermitted development of roads on the subject properties, as well as 
unpermitted development that may have encroached onto adjacent public lands." (p. 4, para. 
1 ); 
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6) All alleged facts contained in paragraph 3, page 4, beginning with the words ~You 
provided ... " (p. 4, para. 3); 

7) All alleged facts, except the last sentence, contained in paragraph 4, page 4, beginning with 
"On Monday, May 12, 2003 ... " and ending with the words "use of the roads" (p. 4, para. 4); 

8) All alleged facts contained in paragraph 5, page 4, including all alleged facts contained in 
footnote 1 (p. 4, para. 5 and footnote 1 ); 

9) All alleged facts contained in paragraph 1, page 5 (p. 5, para. 1); 

1 0) That portion of paragraph 3 on page 5, which states: "You claim you are conducting repair 
and maintenance on roads that existed prior to the Coastal Act. You argue that you have a 
vested right to maintain the roads and the repair and maintenance is exempt from the coastal 
development permit requirements." (p. 5, para. 3). 

2. Facts or allegations contained in the cease and desist order or notice of intent 
that you deny (with specific reference to paragraph number in the order): 

Kay denies all other facts or allegations regarding the Panorama Ranch Property No. 1 contained in 
the June 271

h Notice, including, but not limited to: 

1) All alleged facts contained in paragraph 2, page 1 (p. 1, para. 2); 

2) All alleged facts contained in paragraph 3, page 1/paragraph 1, page 2, beginning with the 
words "As the Commission has previously indicated ... " (p. 1, para. 3/p. 2, para. 1); 

3) All alleged facts in paragraph 2, page 3, beginning with the words "[T]he record clearly 
shows that unpermitted development performed by you ... " (p. 3, para.2); 

4) That portion of paragraph 4 on page 3, which states: "During the period between May 2, 
2003 and May 8, 2003,'work crews continued construction activities on the property despite 
the request by Commission staff that work on the roads cease." (p. 3, para. 4); 

5) That portion of paragraph 4 on page 4, which states: "Thus, the requirement for a · 
satisfactory response was not met by the specified deadline" (p. 4, para. 4); 

6) That portion of paragraph 2 on page 5, which states: " ... [T]he parcels are located in the 
coastal zone and therefore they are within the Coastal Commission's jurisdiction." (p. 5, 
para. 2); 

7) That portion of paragraph 3 on page 5, which states: "These arguments are unsupported. 
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You have not obtained a determination by the Coastal Commission that there are vested 
rights for any roads on the parcels. You have also not provided any evidence indicating that 
roads were present prior to the effecli ve date of the Coa<;tal Act. Therefore, the activities do 
not constitute repair and maintenance to lawfully constructed facilities or structures." (p. 5, 
para. 3); 

8) All alleged facts contained in paragraph 4, page 5 (p. 5, para. 4); 

9) All alleged facts contained in paragraph 5, page 5 (p. 5, para. 5); 

I 0) All alleged facts contained in paragraph 2, page 6 (p. 6, para. 2); 

II) All alleged facts contained in paragraph 3, page 6 (p. 6, para. 3); 

I2) All alleged facts contained in paragraph 4, page 6 (p. 6, para. 4); 

13) All alleged facts contained in paragraph 5, page 6 (p. 6, para. 5). 

3. Facts or allegations contained in the cease and desist order or notice of intent 
of which you have no personal knowledge (with specific reference to paragraph 
number in the order): 

Kay has no personal knowledge of and, on that basis, denies the following facts or allegations 
regarding the Panorama Ranch Property No. 1 contained in the June 271

h Notice: 

1) That portion of paragraph 3 on page 3, which states: "Commission staff first witnessed 
unpermitted grading and vegetation removal on the subject properties on Thursday, May 1, 
2003. From a distance of several hundred feet away, Commission staff observed a crew of 
laborers clearing vegetation, and excavating a new road in the hillside, using hand tools" (p. 
3, para. 3); 

2) That portion of paragraph 4 on page 3, which states: "During the site investigation, 
Commission staff confirmed that unpermitted development had in fact occurred, and was 
continuing to occur on the subject properties" (p. 3, para. 4); 

3) All alleged facts contained in paragraph 1, page 6 (p. 6, para. 1 ). 
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4. Other facts which may exonerate or mitigate your possible responsibility or 
othenvise explain your relationship to the possible violation (be as specific as 
you can; if you have or know of any document(s), photograph(s), map(s), 
letter(s), or other evidence that you believe is/are relevant, please identify 
it/them by name, date, type, and any other identifying information and provide 
the original(s) or {a) copy(ies) if you can: 

Kay should be exonerated from any responsibility for the following alleged violations regarding the 
Panorama Ranch Property No. 1: 

1) Allegations of grading "at least one fill pad." 

Kay Response: 

Neither Kay nor anyone acting on his behalf has at any time graded one or more "fill pads" 
on this parcel. (See Declaration of James A. Kay, Jr., attached hereto as Exhibit N.) 

2) Allegations of"extensive vegetation clearance, including removal of surface and subsurface 
plant materials in native chaparral and riparian vegetation areas." 

Kay Response: 

The vegetation in the areas in question consists of mixed chaparral, and not coastal sage 
scrub. The dominant plant species throughout the area consist of robust shrub species that 
grow to more than six feet in height and form extremely dense stands ( chamise, canothus, 
manzanita, and toyon). Mixed chaparral is not considered by any authoritative agency as 
either coastal sage scrub or sensitive vegetation. (See Biologist's Report and Addendum, 
attached hereto as Exhibit D.) 

The majority of the work performed on the roads and trails was maintenance related and 
consisted of clearing and trimming the mixed chaparral and moving fallen boulders and rocks 
from the roadbeds. In fact, no more than .48 acres of brush was cleared from the Panorama 
Ranch Property No. 1, or 1.2% of the entire parcel. About 900 linear feet of existing 
roadway was cleared. (See Biologist's Report and Addendum and Agricultural Roads Repair 
and Maintenance Plans, attached hereto as Exhibits D and M.) -

It is important to distinguish this parcel from the rest. On the Commission's May 8, 2003 
site visit, staff was, in fact, concerned with only one portion of this parcel to the extent that 
Kay's activities had gone beyond repair and maintenance work (even though it was still all. 
performed with hand tools). The area on which the work exceeded repair and maintenance 
activity is very small- about 900 linear feet of roadbed work. (The entire existing roadway 
on this parcel consists of2,100 linear feet.) Kay acknowledges, as should the Commission, 
that these 900 linear feet should be viewed differently. Any other activity on this parcel, if 
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any, was entirely limited to brush clearance, repair, and maintenance work. 

3) Allegations of "streambed alteration, including grading, filling, removal of in-channel 
riparian vegetation, placement of new culverts and railroad ties, and manipulation of 
boulders and cobbles within stream channels." 

Kay Response: 

Neither Kay nor anyone acting on his behalf has at any time performed work on this parcel 
that resulted in streambed alteration, including grading or filling. Furthermore, neither Kay 
nor anyone acting on his behalf has at any time placed new culverts or railroad ties. (See 
Declaration of James A. Kay, Jr., attached hereto as Exhibit N.) 

4) Allegations of "destabilization of slopes, alteration of drainages." 

Kay Response: 

Neither Kay nor anyone acting on his behalf has at any time performed work on this parcel 
that resulted in destabilization of slopes. (See Declaration of James A. Kay, Jr., attached 
hereto as Exhibit N.) 

Furthermore, Kay immediately ceased work on the property at the time he received the May 8, 2003 
Notice from the Commission and has not conducted any activities on the parcel since that date. 

Kay does not know with certainty and, on that basis, denies that this parcel is within the coastal zone 
and within the Commission's jurisdiction. Kay has requested that the Commission provide a map 
depicting the coastal zone boundaries in the vicinity of the Properties. 

Based on the foregoing, the Commission has no authority under § 3 0811 to issue a Restoration Order 
and no authority under §30820 to impose civil liability on Kay. 

5. Any other information, statement, etc. that you want to offer or make: 

This parcel should be distinguished from the other cited parcels in that Kay acknowledges that the 
brush clearance, repair, and maintenance activities on a small portion .of the Panorama Ranch 
Property No. I went beyond what he had anticipated and requested of his employees. On that basis, 
Kay has also prepared and will be submitting a CDP application for grading on this property. 
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CAL AGO LA • 213 897 21301 

SETILEMENT AGREEMENT AND MUTUAL RELEASE 

1. PARTIES: 

The parties to this Settlement Agreement and Mutual Release ("Ac,oreement'') are: 
LT-WR, LLC, the successor-in-interest to Petitioner!PlaintiffSOCAL Conununications 
("SOCAL") and Respondent/Defendant California Coastal Commission ("Commission•'). 

2. RECITALS 

This Agreement is made with reference to the following facts: 

2.1 SOCAL owns a 23-acre.parcel on top ~f Castro Peak, located at 1953 Latigo 
Canyon Road,Malib:u in.Los Angeles County. ~~ -... · 

2.2 On April12, 2001, the Commission approved a coastal development pennit 
("permit'') that authorized SOCA1:, to relocate a 120 foot communications tower encroaching on 
National Park Service land and approved the previous constmction of another ISO foot · 
communications tower. 

2.3 The Commission imposed conditions on the pennit including. special condition · 
rio. 3 regarding landscaping requirements and special condition no. 4 regarding a future 

P.02 
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development deed restriction. - -.---------·-·· _ -----------~-

2.4 SOCAL filed its First Amended Petition For Writ ofMandate ("Petitionj against 
the Commission challenging special condition no. 3 and special condition no. 4. 

25 SOCAL Communications, a California limited liability company, dissolved on 
January 31, 2002. The SOCAL property was transfemxl to LT-WR, a Nevada limited liability 
company, which is SOCAL's successor-in-interest By entering into this agreement LT-~ 
LLC acknowledges it is the successor-in-int~t to SOCAL. · 

2.6 The parties have reached a settlement of all the disputes and claims encompassed 
by the lawsuit ·· 

3. SETTLEMENT TERMS: 

3.1 Within thirty (30) days ofthe execution of this Agreement, SOCAL shall file a 
complete coastal development permit application for the trailer in which John R Burroughs, the 
caretaker, resi.des. 

3.2 In the event SOCAL files a complete coastal development penirit application for 
the residential trailer, the Commission shall waive local approvals. 

l 
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3.3 Within thirty (30) days of the execution of this Agreement, SOCAL shall file a 
complete Los Angeles CoWJty Building and Safety ("B&S") permit application for the tower 
relocation_ 

3.4 Within ninety (90) days of approval of a B&S permit. a coastal development 
permit amendment and a Regiorial Planning permit, whichev-er is later, SOCAL shall relocate the 
120 foot communications tower so that it is located completely within SOCAL's property and 
does not encroach onto National Parle Service land. 

3 .S SOCAL shall notify tb.e Commission's counsel, Deputy Attorney General Rosana 
Miramont~, within two (2) days of the date when all local peonit(s) are approved. 

3.6 The Commission shall accept and process an application to amend Coastal 
.Development Permit No. ·4-00-222 as set forth below. and the Comrirls.<:ion staff shall . 
recommend app:oval of such amendments: Special Condition no. 3 shal:l be amend~ to read·as 
follows: 

Landscaping Condition. In accepting this coastal development permit, the appliCant 
acknowledges and agrees that: No installation of landscaping or clearance of vegetation cin the · 
subject parcel is authorized beyond the 200 foot area from the communieations towers and 
associated structures authorized by COastal Devefopmeilt"Pertirit No. 4-l>0-:222; exeept fot·such· 
thinning or clearance of vegetation that may be required within the 200 foot distance from these 
structures by..the.lc.s.Angeles:Cnunty-Eit:e Dep.ar.f;Jn.eilt J:nyasive, noD:.native plants shall not be 
installed on site within the area authorized for construction by this coastal development permit 
Landscaping or clearance of vegetation beyond the 200.foot area noted above, except as 

· specifically provided for herein, shall require a new coastal development permit from the 
Commission or successor agency. 

3. 7 Special Condition no. 4 shall be amended to read as follows: 

P.03 

Future Use and Development of Site. (A) This permit is only for the development 
described in Coastal Development Permit No. 4-00-222, and does not include the use or 
placement of a residential trailer or other structures on site; and (B) Pursuant to this permit, the 
two communications towers, including tower components, shall not be relocated or extended 
above their currently approved heights of 120 feet and 150 feet. reSpectively: The towers' 
footprint foundations shall not be expanded, altered, or modified. Accordingly, any future -
relocation or extension of the pennitted communications towers, or any expansion, alteration, or 
modification of the towers' footprint foundations shall require an amendment to Coastal 
Development Permit No. 4-00-222 from the Commission or shall require an additional coastal 
development permit from the Commission or from the appliqable certified local government. 
Notwiths~ding this limitation, however. the applicant shall have the right to modify the 
location and nwnber of radio antennas, antenna mounts, and dishes affixed to each of the towers 
without further notice to or approval from the Commission. 

2 
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3.8 Within ten (10) days of the execution of this Agreement, SOCAL shall file all 

appropriate documents with the Los Angeles Superior Court to effectuate dismissals with 
prejudice of the lawsuit. As soon as is pra.cticable1 SOCAL shall fotward. to the Commission, 
care of' Deputy Chief Counsel Amy Roach, eviden¢e of these dismissals. 

3.9 For and in consideration of the above terms, the parties agree as follows: 

3.10 SOCAL and its successors-in-interest, transferees and assignees fully and forever 
release the Commission, its officers, employees, governing mcmbets, agents and attorneys from 
any and all liability, claims, demands, damages, punitive damages, disputes, suits, claims for 
relief and causes of action, whether known or unknown, foreseen or unforeseen, which directly 
or indirectly relate to any claims, facts or circumstances arising ou.t of or alleged in the lawsuit or 
any amended v~rsions thereof. 

. ~.. . . . ""':,/ ·~· . :· . 
3.11 The Commission for itself and its offieers. governing members; emp~yees and 

agents, fully and forever release SOCAL and its successors-in-interest, transferees, aSsignees, 

.. t 

agents and/or attomeys from any .and all liability, claims, demands, damages, punitive-damages, .... ..., ... ·-·--'""~ ..... :: 
disputes, suits, claims for relief and causes of action, whether known or unknown, foreseen or 

· unforeseen, which directly or indirectly relate to any claims, facts or circumstances arising out of 
or alleged in the lawsuit or any amended versions thereof. However:r the foregoing shall not 
apply to any CoastaJ. Act violations and the Commission shall be entitled to pursue legal action . . ... 
and seek whatever remedies it has under the Coastal Act to address ariy violations on the 
property. 

4. ENFORCEMENT OF SETILEM,BNT AGREEMENT: 

The Commission and SOCAL stipulate, covenant and agree that the Agreement 
shall be enforceable by any Judge of the Superior Court of the County of Los Angeles as if the 
Agreement is a judgment enforceable pursuant to California Code of Civil Procedure section 
128(4) and 664.6. · 

5. WAIVER OF THE BENEFITS OF CIV1L CODE SECTION 1542; 

All of the p~;~rfies having been fully apprized of.the nature and effect. of the 
provisions of Section 1542 of the California Civil Code, waive all rights which they may have 
against the other, both known and upknown, that might otherwise exist by virtue of the 
provisions of Section 1542 which provides as follows: 

"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WinCH THE CREDITOR DOES NOT KNOW OR SUSPECT 
TO EXIST IN IDS FAVOR AT Tim TIMBOF EXECUTING 
THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE 
MATERIALLY AFFECTED HIS SETILEMENT WITH THE 

3 
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DEBTOR." 

6. REPR:BSBNTATIOHS: 

All parties to.this Agreement represent and warrant that they have been afforded 
adequate opportunity to and have in fact reviewed the contents of this Agreement with counsel of 
their own choosing and accept the tenns and conditions hereof. 

7. REMEDIES FOR BREACH OF AGREEMENT: 

Should any party to this Agreement violate any tenn or condition herein, the non
breaching party shall retain all rights and remedies available under the law including, but not. 
limited to, the Coastal Act and remedies arising under contract law. The breaching party shall 

.. retain the right to raise all applicable defenses in resJ)onse to any claim brought by the non
breaching party. 

s-. 

. The invalidity or the unenforceability of one or more clauses or portions of this 
Agreement shall not detract from the validity or enforceability of the remaining clauses or 

- - --=-- -- -----. 

portions of the Agreement·which·sbaU ·suxvive in all respects -as·if the· invalid or unenforceable ···· · ·- · · · ·- · -
portions were not a part th.ereo£ · 

9. INTERPRETATION: 

All parties acknowledge and agree that this Agreement shall be interpreted, 
construed, governed and enforced under and pursuant to the laws of the State of California, 
which apply in all respects. 

10. MERGBRAND!NTEGRATION: 

This Agreement constitutes the entire agreement of the parties pertaining to the 
dispute which gave rise to the filing of the lawsuit and it supercedes all prior or contemporaneous 

. understandings, represe:ltations,.wammties and agreements ma9e by the pa..rt:i.es hereto or their 
representatives pertaining to the subject matter hereof. This Agreement is entire in and of itself 
and may not be modified or amended except by an instrument in writing signed by all the p~es. 

11. EXECUTION IN COUNTERPART: 

The parties hereto, in order to more expeditiously implement the compromise and 
settlement terms set forth herein, agree that the Agreement may be executed in two or more 
counterparts as if all parties signed one document and each executed counterpart shall be 
regarded as if it is an original document The original executed counterparts shall be kept in the 

4 
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custody of the Commission. Execution may be via facsimile·copy. 

12. wARRANTY OF NON-ASSIQNMENT: 

The parties warrant that they have not assigned or transferred. or will they in the 
future attempt to assign or transfer, any claim for relief or cause of action released herein. 

13. BJ,NDING ON SUCCE$SOR$-IN-1NfEREST: 

This Agreement is binding upon the parties, and their successors-in-interest, 
transferees and assignees. 

14. ATTORNEY'S FEES: 

fu any action· or proceeding arising out of tws Agreement; or to enforce the terms 
oftbis Agreement, the prevailing party shall be entitled to recover reasonable attomey,s fees and 
costs incUITCd in the action orp~g. Should any action or proceeding be brought which is 
barred by the termS of this Agreement, the prevailing party shall be entitled to recover reasonable 
attorney's fees and costs incw:red in the action or proceeding. 

15. NON-ADMISSION OF LIABILITY 

No part of this Agreement shall be construed or otherwise deemed an admission 
of any liability whatsoever on the part of any of the-parties to the Agreement 

IN WITNESS WBBRBFORE the·parties have caused this Agreement to be executed. 

Approved as to form~ 

Date: (pL si 0 ::v ATTORNEY GENERAL OF TilE STATE OF 
CALIFORNIA 

Rosana Miramontes 
Deputy Attomey General 
Attorneys for the California Coastal Commission 
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STEVEN G NELSON, Consultiog Biologist 
.•' . .:··: ... '• ... 

.. . " . . . . . ~: .· 
•.•• :. ' 1-" 

QUALIF'ICATIONS 
Scewt Nelsoa is a lliolop 'Wilb mcpatise ill die --of wildlife biolog, ~ aad ti'CSbwata- cculo&Y. 
He has been a profcssioaal CIDIIIAI1tant fw more tbaa 28 )'Ql'5. DuriDg dl8l timr:. be bas been responsible for 
a wide variety ofbiological sllldies. ragiag hm tecbDiclll wildlife Md ~lltlhiD ISSI:IIDM 10 
rcp.nride biodiversity plamdltg.. His broad edocllila 8l prtf · DPJa1 aped• e iD bio1Dgy _. bus:iacss 
~ ~ giYCil him a 1llliqlle insigld iiiD n:&idO: idt:ulifiallioD ew•~ plaw8tg IIIII 
management 

EDUCATION 
1990-1993 M. Business Administration, California State Polytechnic University, Pomona. Califoruia. 
1973-1975 M.A. Biolo;y, University of California, Riverside, Califomia. 
1969-1973 B.S. Biology, Univcrshy of California. Riverside, California. 

EMPLOYMENT 
1996-Now Director of Biological Services. PCR. Services Corporation, ltvinc, CA 

Dircets a 15-m~ biological~ group within a comprehensive cnviromn£11tal 
plamrlDg firm. Provides oversight to a wide range of practices, including sensitive species 
surveys, CEQAJNEPA 8S$P$S111CD1S, ~ pel1llidiD& habitat~ and 
rcgionwide coDSCI'Valioo pi811JliDa. : 

1994-1996 Director of Resources Maua~cmcnt, Michael Brandman Assoc:iatcs,lrvine, CA 
Directed a 13-member biolol:ical CODSUltiDg group within a comprcbcDshte enviromnental 
planning firm. Provided o'W!Si&ht to a IIID8e of len'ic:es, iDcludiftg SCDSitive spoeie& surveys. 
CEQA/NEPA IISSCSSIDCDts, wetlands/rcg)llatmy pennitting DDd habitat restoration plalmiDg. 

1983-1994 lndcpeudent Contractor, Diamond Bar, CA 
Mzmaged and was responsible for numorous biological85Se$$mcnts and focused scllSitive 
species surveys for projects loc:ar.:d tbrougbout southern. c.lifomia. 

1979-1982 Principal, EDA W, Inc., Newport Beacb, CA 
Served as Project Manager for a broead ~e of resource man~ assigmnents 
througbout1he western Uoitcd.States. Actively participated as tbe project biologist. 

1977-1979 Project Manager, PBR, ID,C.,NcwportBcach, CA 
Responsible for CEQA biological assessments in. support oftirmwide cnviromnental pJanning 
and documentation activities. 

1974-1977 Principal, England & Nelsoo, Environmcmal Consu'ltlnts, Riverside, CA 
Setved as a partD« m tbc Operation of a small biological con5ulting firm and as co-rcscan:her 
for a wide variety of biological smdic&. , 
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SELECTEDEXP~CE 
V lrious Biological A.sse:ssmeo1IIS Monica Mouu1Uta, Lo& Aaples County - ~eel .Biologist for cmr 
20 project sites withiD Ca1ifomia Coastal Commission, Courrty of Los Angelcl an41or City of Malibu 
jurisdictions. Key issues adclresscd included BSHA and County SEA dcsigoati011$. 1994-prcsem. 

Aera P.Dergy/Puenae Hills, Los ADgcles Coualy - SeDior biolo&ist fOr 3,000-acrc planned development 
project. ResOlutioa of issues relauxl10 CGuaty SEA program, ...tti-vc walaut woodland Q!IDID1'Dhies, .•... -.•·.· ·• 
federally-threatened Califomla gD8tcatcher, aadjurisdlaionalwaum; IDd wetlands requited. !l.~SCJ!L 

Lytle Creek "P'Imllcd Dovelopmeet, San BerurdiDo ~-Saior Biologist for 3,~~~cd < .•. ; <: 
development pro~ illvolving sensitive aad listed species of plants ud animal$, leDSitive llluVialsc:nib 
communities, re£U}ated waters., and related state and f'cdentl permjttiq processes. 1993-prcsem. 

CCDtex l{omcaiEmcry Ralldl Planned Devolopmeat, 0raage CoiiDty - SeDior Biologist for 137-acre 
residential developmeat iD a1Hmdou.ed oil·6cld. Key issues ~ c:oascrvation. bUilat l1l5tcntiaD plaDDing 
and constructioa. monitorin& for the California ~-· 1000-preaent. 

Los ADceles Couly Significant Ecolo&ical Area 2000 Update Study, Los Angeles County- Co-Principal 
Investigator for countywide update to 1976 SEA Study. Reqmncl updat-ing data bases for SEAs BJXI. 
cxpBDSion of program in accordance with current conservation plalming t.enet.5. 1999-2000. 

FootblJl Ttarl$p0rf.1lti01l CorriclorfSoutb Onngc Comity- 8eDior Biological Ma1llgcr for leebnical 
biological stuclics md the .-eparatioD ofNILltmll EuviroDmellt Study for IO,OOC).aae project area. 0vet1aw 
29 biologi11S iovestipting 84 SCDSitivc species ofplmts and 8Dhnals lind jurisdictional wetlands. 1994-: 
1996. 

Tramanto Estates Development, City of'Rmcho Palos Verdes, Los An&clcs Qwmty- Scoior Biologist 
for construc:tioD of a 43-lot resideatial tnac:t acijaceDt to OCCbpie:d California guatcatcher habitat. hquircd 
devclopin; COIISen'8lion measun:s with USFWS and CODStruetion monitoring. 1995. 

Newport Beach Circulation 'Impro¥emeldsl()peD Space Dediclllion EIR, Newport Beach, Orange County -
'Ptojcc:t Bioloeist for JnUlti.ptoperty projea. lssues iDc:J,uded potential impac:ts to coas1al wetlands, 
Califomia patcatcher ad sen$itive couaal&e:nab habitats. 1989. 

Las VirpDcs MWD Areawide fKilities EISIEIR. Los Angeles md Ventura Counties- Project Biologist for 
-regioDal water 8lld wastewidw filc::ilitics plan iDcludiag Malibu, Top~~tgn ud Triuafo C01Ul'111111iti. Key 
.issues researcbcd and field. stuclied included uannl open space values. 1979-1912. 

1976 Significant EcoloP;al Area Study. Los Angfolos Collnty - CcHothored study of SEAs coumywide as 
pan of the 1913 County GeDeralPlaD Upda!£ Propm. 1975-1976. 

RELATED ACTIVITIES 
· City of Diamood Bar Plannin" Commissicmcr. 1999-pre5Ctlt. 

City ofDiamaDd Bar SEA. TecbD.k:al Advisory Committee. 1992-1994. 
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29350 West Pacifie Coast Highway, Unit 12 
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Rc: California COft..al Commission Violation No. V -4-03-018 -Biological Assessment 

Dear M,,, Sh~: 

The pwposc of dris 1cuct is ID ~~ 1he ~ of my sire illvestipliaD repnling the above
n:fcreacod violatioft. I hwe rcvjewed tbc Caltfctmia Coas&al Cclmmissioa (CclnDissioo) NOIJca PriDr to 
1~ of ExeCIIIwe Director Cease llllll Demt for Yitilotion No. Y -+IJJ-0/8. II is my under$landia& that 
lhc CCIIIImission issued lhe viollrion dae 10 ..,_ it peaceiwd u ~ 1be ~ijleiruiaed removal of llltive 
cOISQIJ &qe scrub vegd81ioll, grwling a COI1IIruCtioa of new ro.ds ... On Jane 11. 2003 l coaducled a sire 
inspection to assess the damage ICtUally daao 1o bio~l resoun:es and ro determine wbedlcr 01" I10l .ny 
sud! ~ would COD&inuo wilb ~ use of lbc roads in quQ9tioo. Based on my field obscrvalions, 
expeaoience. and -'ysis. J do acK bclieft lbc (:ommission ~ CIOmiCt in ~ elaim for 1he IODowiDg II!IISOIIS.. 

1. The vegewioo through which the •Gilds iD question pass is mixed c:haparral, lllld not COIStal sage scrub. 
This is the case b- aU oflhc Alllds I iDsp«tted wi11ria APNs 4464-019-001,4464-019-010,4464-022-001 
and 4464-022-o 1 o. As is c:haaacte& isdc of chBpm'al. 1bc dolllinanl plaot species tbrouglaout the wee CODSist 
of robust Bllrub species that JPOW to six fe« 4lnd higher ia hoiPt and form dense. nearly impenetrable 
stmcb. Dominaat plaids alon! 1111 poniofts of tbc mads iacladcd cbamise (AdencutOIIIil /~), 
a:aoodaus (~ 6fJ.). nwopnila (~(18 sp.) aod toyaa {H~.US orlntlifoiiD). ID 
compari5011, species typically domm.ling coastal ace scrub, iacludia& lower-growing. "softer"' shrubs. 
were lar}.rely abs4eot. This distiDcbon is impomnt to DOttS bcc:-.e mixed c:haparnl is DOl ccosidenld to be 
seasitive by IllY 8Ulhorilali~ orpninttioa I am aw.c of (e.g., Caliiaia Depanmenr of FISh and Game, 
U.S. Fisb aad Wddlifc Sc:tviee). 'Nor is IDBed drapwraJ considered t.o be linriled iD disbt"butiod ill the 
region. Therefore., the biological basis of the vioJaLion - that is, removal of a MDSitive vegetarioo type - is 
incorrect. 

2. The Conunission's use of the 11:rm"n:mo..r' is 1111 o~- it applies ID all but a small portion 
of lbc road$ in quc:s&ioA. Based OD my fidd ~OilS. lbc U~&jority of dllt work ~was stricdy 
mabanamce-rclaled involving thr: 1rimiDiDg of ovcrgrowo lhnk 8Dd ~ offiallea rucks and boaJdms 
from the road bed itself. This was cvideDcecl by tbc absence ofra:arr cuts and fins along lhe majority of 
1be IOUl' leo&lb- More importantly, there was no cvidcnoe anywlleloc a1oog the roads that entire sbrubs had 
bem removed fronlthc road edges as part of the WOit.. 

3. NCKWitbstandiDg my obsenation5 dl8t SOIIlCI veptation was acQI8Uy remowd aloftg limhed portions of 
U.C road edge. suda removals 1n: iasigniflamt CODSidc:riDg che extmsivc stanck of mUc:d c:laapanaJ in lbe 
vicinity aod the Smla MODica Mo..ataios oWDII. For example., 1 estimlllod less dum 400 9CpiiU'C ft!el (0..()09 
aae} of new cut aDd till at one '"'bais'pin" tum lloog one of the roads in the south-ecutral portioa of APN 
4464..()19-010; and. It was my oMe:nmon that 1bis was 011e oflhc more obvious~ at issue. Similarly, 
obvious cocroacbmc:ols of~ activities OUisidc lbc: original COIISII'UCtioD footprint IDIIDY ~ .go 
were al$0 ob$crvcd elsewhere withiD APNs 4464-019.001 and 4464-01~10. HOwever. they c:ouJd be 
measun:d in terms of one 10 a few" feet outside of 1bc ~g road ilsclf. Agai11, I do not consider this 10 be 
significant. 

4. m tams of damage to biological resomzs. 1 took a broad view iD my approacb to the '"'CSSmc:at r 
coosklered !be IICWill loss of wsgaatiop in terms of its cxte11t and llt:DSitivily, Ute ('IOIIelltial imf*1S 011 
wjJd]jfe ~Bing the vegclalion as habilar. potential erosioo mel clownstrftm siltation, and edge effects (e_t-. 
Chc establishmc:lll of invasive plaDt species). The very limited extat eo which vegetation was actually 
removed and lhc IC of sensitivity associlred willa dae YCgCIIIIion effecRcl bas been discussed above. 
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bpadia; 1he efti=ct oflbo rved ..._""" 1I'Qit.. an wildlife, I do 1101 apec:t .._., 11c·-.v sipifant.,· .•. • · 
.tverse impec:G. Tile mails arc sirapl)' too nriDor oh poeential islem1ptioca -' ...,liidcuifn .... ~ far : 
hllbital ~·iao .to tie of coocem. llllllestiaa~Y, ad DOt to bo traisunderslood: . .., ..... thlr<I'OII&k .. ;, . 
dlrclaP 'lllbialt .as are iiC c i1)r b • r~eialto wnl&lifo, il is p'ni'Nn tDapecuiiC ._. .c asoc1''by; ; 
t.rBer mallllllllls ., r.c.liae their lllO\WII8Itl darou&h • ... • upr or tho .. ....mag c~c:~~ee cblpmal.i · · 
c.cenring porentialaGSioft ...c1 sillldoll haads, I naiCd die ....a....,_ ofiiiY evidau:e that this was 
a pi'Dbkal. I he1ieft 1his is dllc 10 tho caUac. c:hippid& aDCl •adilta CIIHiire IJie!lhocls used 1D dar lbc 
tQads. 'lllc chipped .t ..-clDIIIIerial CO\IOred bulb die IOIId _. ils ..pas. I apocut.le ta.t dais use of 
cbipped material. 'Wbedler inludiooal or aot. has otrectivcly controllecl ctOSion ftaln oc:ew•htt • the wmtc 
.as. Jn coattest. the ofl'-Ue ~vociiOMis leadlllg to 8IC I'OIIds in qucilliGD tftRIIll obserwd to !Me 
erosional foiQns ~ 01' altq die nat beds-... -pas. 11te--~oblec-., be true-. 
dJe introduction of 11011-llldive, lnvame plant tpeCies. Along 111 of 1be otr se !'Old JJ*gias. m. wes aa 
abUoctance of IIOJHIIdi-we. "weedy" specie$. Y ct, along the rolds in qiiC:Stion where chipped material Jaad 
been lpR8d ad acmd liR • m~~nl nU:Ja. almost • ilwasive pllllls were observed. Ia Olbcr words. I 
believe any clamagc did mieht 'have belli Mrecl to oc:c:w, - ..... due to the IDIDilOI' in which the 
m»ntenance was carTicd out. 

S. As a fiMI observation Gil 1llo _., I do .IIOl apec:t ... lbc COIIliDaed 111C of the roads b; Jicbt 
vehicldar traVel, hikimc. ~ and ridiog to be • coacera. '1'be ...... ..,.,., to ba¥C bcea origiuaDy 
graded .uny yam ago and a stab~ roadbed looks to be in plllce. The NCent mainlelllllte, illlc:ludift! dae 
use of c:bipped mar.crial• a IIIUil surface~. would~......_ use is not a pmblem. 

l Uhdetslaad bodl1he eo..y of Los Angeles and tbc Connmssion bwc at ICIIIII hinled tbat mitiplion IIIII)' 
be rcqubed. ~. 1 find ao reasanable CIUI58 or impact tnsbold crileria upoa wllidl to t.se 
~- and 1 do DOt belie¥e compemwt••y JDaiSaftS an: waa•e 11. "''ba'C "-been 110 -..bel ct.aac 
to biologic:aiiCSOUJ'CIC$; lilld. I do llOI CXpoct 811)' liD be ~ wilh CUIIIiaaed ale oflbe roads. 

Having stated my coaclusion above. 1 do have two recommeadations to conslclcr. First, 1 recommend the 
maiot.enance work be compiot.ed. Within APN -4464-{)19-001 mainteaaftce work on the roads appeared~ 
be incomplete. In particular. cut ~I bad not yet been chipped and spread over tbt worlc: areas. 1 
arongty recommc:nd this work be completed in order to minimize tbe porontial for erosion and the 
establishment of invasiv~ plants. Second, witbiu Ibis same parcel, a road cm~SeS a small but distinct 
drainage feature which 1 believe is indicated as a blue-line stroam on USOS topognlphy. The road crossing 
(minor as it is) should be stabilized so surface runoff crossing the road will not re~ult in erosion. Here, 
because of the volume and velocity of nmoft' expected, the sprcadin& of chipped roeterial is likely to be 
inadequate. 'Rather, 1 n:eommel\d rocks from the sunoUJidin& area be used as a road bed in the form of an 
"Arizona-aossing.,. These preventative measures wUI ensure there will be no future dama&e along this 
ponions of the road. 

If you have any questions, please do nat hesitate w contact me. 

s· ~ 
c;,. . 

. Nolloa 
ConsultinG Biologist 
24230 Delta Drive 
Diamond Bar. CA 
Tel/Fax (909) 861-8502 

.. 
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July 14, 2003 

Ms. Donna Shen 
Scbmitz&::A.ssodates 

PCR IRVINE 

29350 West Pacific Coast Highway, Unit 12 
Malibu, Califbmia 90265 

IG002 

Re: Response to Notiee of Intent to Co.mcacc Restoration Order Proeeediq, Coaml Act Violation 
File No. V~J-011 (.Kay) 

Dear Ms. Shun: 

1 have reviewed the June 27, 2003 Notice of lrnent CNOn sent to Mr. James K;sy from the callfornia 
~tal COt'OIDission (Commission) and I am puzzled by the Commission's stated position regarding 
biological resource damase. l 8DI further puzzled by the absence of any TOference to my letter repo1t, dated 
June 11, 2003, wherein I s111Dm8rized my~ based on a site inspection oftbe issues at haDd.. After 30 
years in the biological COJISulting profession (please refer to my C\', attac;hcd), 1 find .it difficult to believe 
the Commission would oot COMider:. let alone address, wbat 1 observed ad concluded. 1 can OD.Iy think of 
three n:asoos for this: 1) the Commission either does DOt agree wilb my c:om:lusiODS or ipored thtmt 
altogether; 2) the Commission did not 111ceive my letter and coDSidcr it befon: they sCDt tbe JUDe 27, 2003 
NOI; and 3) the CommiuiOil bas yet to have their own biologist inspect the site and gcocrate their owu 
account ofwbat has ud is taking place on site. 

If the Commission disagreed with my conclusions, I assume they would have stated this aru:l specifically 
described why. l sincerely hope and doubt they iporcd them altogether, that would be very unprofasioual 
not to tnt.'Tition unfair to Mr. Kay. Also. it is my~ that the Commission cticl receive a ropy of 
my June 11. 2003 letter report prior to their June 21, 2003 NOI. That leaves the lack of an iDspectioB by a 
quali~ Commission biolopt and the generation offiudiD;s eomparable to my Ju.ue 27, 2003 letter as abc 
most plausible rcasoa for 1bcir aot specifica])y rcspooding to rrry conclusioDs md rccODIIDCildatioos. 
Needless to say, r $110Dgly recommeod the Co&nm.ission m:eive a full and accurate report before they act to 
enforce restoration proceedin;s. It would seem to be the only fair, n:asooable and pmfeuioiJal thing to do. 

To n:iteratc my findin~s. based 011 extensive Clq)ericmce in 1be field, I do Dot believe the Commission is 
correct in their claims for the foDowing le8SO!lS, aJJ of which are based on a sire inspection: 

J. The vegetation effected by the road maintenance activities is mixed cbapanal, a widespread and • 
common plant coiDDlUility, and not scasitivc COIIStlll sage scrub as claimed by the Commission. 

2. With the exception of small, localized pockets lhe results of mainten:uw:e aetivities I observed rdlcct.ed 
trimming. and not removal as claimed by the Commission. 

3. The areas of actual n:moval could be measured in terms of sqi.IIIT'e feet, whidl I do not believe i5 
significant, and is not widespread as implied by the Commission's actions. 

4. Due to the mam~er iD which the road maiDicnmce was completed (l..c., cutting. chippiDg and sp'I'CIId.ing), 
damage from erosion, siltation, edge effeds BDd establisbmeat of non-native plant species was avoided. 

S. Clearly, the roads 1 observed were esmblished loa& before the maintenance as evideuc:ed by the relative 
absence of recently created cur and fill slopes. 

Further, J stand by my ori.dDall"C()()JDDbt.udations thld the maiutcoancc be completed so Bll. cut Jlllalmial can 
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PCR IRVINE ~. ., 1111003 

be chipped and spread, mel the aiugle. road c:roasing of a b1uo-Jiac slrcaDHliJl be stabilia=d thnJuch 1he 
IDslaUation of an"~~. 

·::;,.;:>·":.;_·;·;-,.:.:.:~~ !/) ''i:····.,< 

~For future m.nnce, lwould be·~ £01neet with a Coitunisliori bioi.C)gist m the 'field at the site to discuss 
·my observations aod iiDcllngs. · 

(2b&.M~ 
CoDSUltiog Biologist 
24230 Delta Dri'Yc 
DiamoDd Bar, CA 91765 
Tev.fax(909)3~8471 

• 
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THE SETTING: 

Owning your own private ranch, 
nestled between the imposing 
peaks of the surrounding Santa 
Monica Mountains, represents 
the ultimate real estate accom
plishment. The tranquil moun:.. 
taln setting of Panorama Ranch 
is private yet accessible. The 
property is romantic with grassy 
meadows, exposed rock forma
tions and natural vegetation 
consisting of chaparral, large 
evergreen shrubs, low growing 
grasses and graceful California 
Live Oaks. 

fL~;:·. 
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VAL LEV RANCH 

Property Assessment 
and 

Potential Use 
4464-01 9-008 

40.00± AC (Existing Parcel) 
26.00+ AC (After Lot Line Adjustment) 

• 
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B U CAL 

VICINITY 
INFORMATION: 

With 40 acres of land (26 acres 
after Lot Line Adjustment With 
parce14464-019-005) Deer Val
ley Ranch sits nestled between 
Federal Recreation Area lands 
and Mulholland Highway. The 
property has an existing dirt 
road access from Mulholland 
Highway that provides the prop
erty with a direct link, via Kanan 
Road, to Highway 101 located 
approximately 4 miles to the 
North . 
None of the adjacent properties 
to Deer Valley Ranch are de
veloped. To the east and south
east the property Is proximal to 
Malibu Creek State Park and 
the Federally owned lands of 
Castro Crest within the Santa 
Monica Mountains National 
Recreation Area. 

The property Is situated close 
to the population and commer
cial mass of Los Angeles 
County, yet remains pristine 
and otters a wilderness experi
ence. 
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VICINITY 
LNFORMATION: 

With 44 acres of land Meadow
lands Ranch sits nestled be
tween Federal Recreation Ar
ea lands and Mulholland High
way. The property has an ex
isting dirt road access that pro
vides the property with a direct 
link, via Kanan Road, to High
way 101 located approximately 
4 miles to the North. 
None of the adjacent properties 
to Meadowlands Ranch are de
veloped. To the east and south
east the property Is proximal to 
Malibu Creek State Park and 
the Federally owned lands of 
Castro Crest within the Santa 
Monica Mountains National 
Recreation Area. 

The property ls situated close 
to the population and commer
cial mass of Los Angeles 
County, yet remains pristine 
and offers a Wilderness experi
ence . 
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THE SETTING: 

Owning your own private ranch, 
nestled between the imposing 
peaks of the surrounding Santa 
Monica Mountains, represents 
the ultimate real estate accom
plishment. The tranquil moun
tain setting of Meadowlands 
Ranch is private yet accessible. 
The 44 acre ranch Is currently 
accessed by Castro Motorway. 
The property is romantic with 
grassy meadows, exposed rock 
formations and natural vegeta
tion consisting of chaparral, 
large evergreen shrubs, law 
growing grasses and graceful 
California Live Oaks. 
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CALIFORNIA CO.ASTAL COMr.t1SSION 
C~ IFllKiotONT, Stint 'aa41t 
3.\.N JaAHCmCO. CA 7•1n- UlY 
VOSCB AND TPP (U$1 7'M-$300 •.u um ,....Jttt 

May8,2003 

Me. James A. Kay Jr. 
LT·WR.LLC 
1953 La.tigo Canyon Road 
MabDu. CA 90265 

Subject: 

. Location: 

Violation Description: 

Dear Mr. Kaye: 

IJAND.DELIVERED 

Notice Prior to lssoante of Executive Dlreetor Cease and 
Desist Order for Vlolatloa No. V...f..OJ-018 

Santa Monica Mo1mtains., wiuebrpOJaled area of Los Angab 
County.~ Castro MotoJWaY and Mulholland Highway. 

Unpermitted removal of native coastal sage saub vegetatioa. 
grading and construction of new roads. · 

~ purpose of this letter is to notify you of my intent, as the Executive Dirc:ctor of the 
Califomia Coastal Coromission ("Cowmission~ to issue an Executive Director Cea.ac and 

·Desist Order to you pursuant to Stclion 30809 of~ Coastal Act to direct you. LT-Wk. LLC. 
and all involved parties, to cease and desist from. '*lying out my 1mpennittcd activities_ which 
require a Coastal Development Pennit \CI)P") under the Coastal Act, including any 
development consisting of construction activities and/or the usc of thr; new roads, wtil this 
mattel' is resolved to the Executive Director•s satisfaction. California Public Resources Cocie 
section 30809 specifically Gtatcs: 

(a) If the executive director determines that aJtY penon or governrnentar agency has 
undertaken, or is threatening lo undertake. any activity tluzt (1) may r.¢~Juire a permit 
franz /M commission wiP,oul securing a permit or (2) may be inconsistent with any 
permit p'revi~ly issued by the commi#ion. the executive diredor may issue an order 
directing thai person or govenuttental agency lo ~ase a11d des~t. 

Under this provision of the Coastal Act. the Executive Director may. after providing notice to the 
affected parties. issnc the Executive Director Cease and Desist Order unless a ~tisfactory" 
response is rccch'ed. A ~'satisfactorY" response is defined in the Conunission•s regubtiona to be. 
one made in the manner and within the timcframc specified in the notic~ and w}Uc:h either 

---- ··-· --·-· 
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provi~es iofonnation suffiGient to demonsltatc to the Bxc:eutivc :PirCctor-s sarisfssction that citlier 
(1) the rcquirc;mc:nts of Section 30809- of the Coastal Act arc not met. or that _you arc not 
re£pOasiblc for the activity. or,(~) ,provides all infomw.ion requested. n:sults in immediate and , , 
complc:tecessation of aU wade on 1he pzojeet. aDd includes aa agil::cmcnt (fOllowed by:adions,-: _ ;i Gh ;.' 

:ru: :rcec;rtb0:~::!:::~:~:,a:t:.a~~::::,Fdl~r~j;;(·-•t,;~-·-_;;,- -
~CCR§ 13180). ·--· -- .:•-- ' 

_ 'l'bc unpermitted clevdopment is located between Castro Motor:way BDd Mulholbnd Hipll.J" b 
tbe unincorporated Santa Mouiea Mountains of Los Angeles County. 'Ihc 'bllpCE•nitted! 
dcw:lopmeot has occurml on an or some of the followiag piOpertic:s f"subjcc:t ~ 
identified by Los Angeles County .Asscssac Parcel Numba \ APN"') : 

• Los Angeles ColJllty APN 4464-019-007 
• Los Angeles County APN 4464-019-008 
• LosAngelesColUlty APN 4464-019-010 
-• Los .Angeles County APN 4464-019·900 
• Los .Angeles County APN 4464-019-901 
• Los Angelea County .APN 4464-022.001 
• Los AllgeJes County APN 4464-022-010 
• Los Angeles County APN 4464-022-013 
• Los Angeles County APN 4464-022..014 
• Los Angeles County APN 4464-022-045 
• Los Angeles County APN 4464-a22-902 
• Los Angeles (;ounty APN 4464-022-903 

Section 30809(a) of the Califomia CoastaJ Act (Division 20 of the Public RcsOllla: Code) states 
the following: 

If the exec:utive t/irector detentrines tJuzt any person or gowmunental tJgency lms 
rmdertaken, or if threattming ·to undertalce, any activity lltat (I) may require a 
permitftom _llu: commi.uion without ~g a pt!l'7lfiJ or P) may be ineollristent 
wit1t Dny permit previcrJSly issued by tlu: COMminiol4 11ae exectlli~ director may 
issue an orr/er directing thai per.son or gavernmenral agency /Q cem:e and desist-

Devcloplnent under the Constal Act is defined in Section 30106 to include: .. 
the. p/acemt!llt or erection _of any .folid material or /411ldun:; i/i$duJrge or disposr:zl of 019' 

Jrctlged nurterial or of any ~ra. liquid, soliel, or tMrmal ~ grllllin& 7em0Ying. 
dredging. mining. or extraction of DRJI materials,· t:lta1fge in rbe density or inlen.rity of 'USe af 
-land, including. but not limited to, Sllbdiviiion pru&IMIIJt to tile Subdivision Map Act 
(commenc:iiJgwitls $el!tiDn 664I0oftlue GovernllfOII Cock), aru:l anyother.divisitnc ofliztul. 
incluJinfr lt>l $plils. except where tht: land division ~ brougld about in coMediun witlr ilre 

-purcluur! of nu:h land by a J171h1ic ttgency for public recretlflt»uJI use; change in t'M 
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inlmsily tJf use cifwater. or of access thereto; constnzcliotr, reconstruction. Jemt>liliDn. or 
alterrztl()tt of the ~ize (!{ Qlo/ structure, induding iUJ1 fad/ity of a~ private. public. or 
municipal ldilily; ad 1M ·remtWtJl .or lrarvening ·of mqjor vegetatian.' otJrer.~~um for 
agricuiJunzl purposes • .tap Jlarwsting. and tunber operotions. wldcll -lire in ~ . __ • , :·:_:) ; . . 
witlt. (I limber ~iltgplan submitted p11m111Jtt lotMprovislDIU l!flheZ~eje4/y_ ,:\ , /cO .\ . 
Forest Practice Act of 1973 (commencing with Sedlon 4SIJ). ·-·. " : . -' · '- · '' 

-_-·,·."·:_·:: •,' 
' .,;·,·_'.,: 

The uupermiUcd c;onsttudioa of roads 8lld removal of Dative vcgemuon on the pvpcrty 
conr:titntes development ~ ·rC::quiR$ a coastal dcvelopn1cnt peanit C'"CDPJ- "'hc Exc:cutivc 
Dmctor Cea£e md Desist Otdec will direct you to ccaso and desist from unck:rtakiDg any 
construction activit1e5 without a coastal developmc::D.t pcunit or pennit amcndm~ usiag the 
roads without a coastal devclopntent pennit or pennit amendmcn~ or performing or maintainiug. 
any development that is inconsistent with the Permit or with tbe Coastal Act. · 

·Executive Director Cease and Desist Ordet Ptocess 

Section 30809(b)·ofthe Coastal Act stales the following: 

The ceczse cmJ desist ortkr shaU be issued only if the person or agency has foiktl to 
respond Ur a sai~Sfadilry ntliit'ller ·to ll1J oraJ DOria given i11 person or by tefep/ume. 
foUowed by a writ/en con.firmotiorr.. or a wrillen notice given by CDtijietl moil Gr luJntl 
delivered to lhe landOWMr or tlte perso;, peifor111.btg the actmJ;y. 

Section 1318!l(a) ofTitle 14 of the California Code ofR.egulationli defines the lcrm:~. 
~with regatd.tn Sectioi130S09{b) of the Coastal Act as being. in part. ••a R5pODSf:Which 

is made in the manner and within the timcframe specified in tm JlOijce.." To pl"e\'ellt the 
Issuance of the Executive DireCtor Cease and Desist Order, you mut e&nflrm lhe following 
by tdephoae by dose or busiaea Oil Friday, May '· 2003_, •Dd lllll3t ldao SllbJDlt Alii 
appropr-Dte response by facsiu.llk, feBol«d by hri eopy seDt wia U.S. MaD Service, JlO 

later thaa 5:00 p.~ Moaday, ~,. 12, 2003, ladading a Jetter of" agrecmeat, which 
unequivocally states: 

1. that no further unpermitted development. including construction ~"\')ty will occur until 
Commission ~bas stated in writing that construction activities may. resume; and 

2. that no uso of the unpetmitted roads will occur unless and until such time as mch usc 
were to be legally authorized by the Commission. 

The Executive Director Cease and Desist Order may be subje<:t to such tenns and conditions as 
the Executive Director may determine are necessary to avoid ineparable injury to any area 
within the jurisdiction of the Commissio~ pending action by the Comlllission under Sectiou 
30810 (which gnmt& the Comtnis1iion the aulbority to issue Cease and Desist Ordem). The 
Executive Director Cc:asc and Desist Order shall be effective npon its issuance. AD J:x.ccgtivc 
Director Cease aWl Desist Order iSJ>Ued pursuant to Section 30809 of the Coastal Act shall 
become null and void 90 days after issuance and may be followed up by a Cease and Desist 
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· Order or Restoration Older issued by the Commission pursuant to Section 30810 of tho Coastal 
Act, which will have a longer effecti"e period. Violatious of Execntive Director Cease and 

......... 

Desist Qldcrs may give Jise'to pCDaltics 1mder Scr:tior1:3082t.6:ofiJbc;CoastaJ. Aa'(up·to:S~OOQ .>:'< · ,.~ >: · · 
per day) and Section 30822. in addition to tttberfilles and remediec:Avanable under;&hc:~ · 
Act. .. . . > .• .. ')·;,,;;~l;~f 

If you have any questions ~garding this letter or the clarorcc:ment cas~ please call Tomsisldair 
at (80S) 585-1800 or send c:orrespcmdeacc to the atteution ofMt. Siuclair at &9 SoutA Califoad8 
S~ Suite 2.00; Ventnra. CA 93001. . . 

Sincerdy. 

I~$' c.:::_ /-/c&o,..,.....,_,..4.-· -

'lr Peter Douglas 
Executive Director 

Don Schmitz · 
Tom SiueJilir, Enfoiccment-QffiCCI'. CCC 
Charles D~ Chief Deputy Director,. CCC 
·Gary Timm, District Manager, CCC 
~Huge, Chief of Enforcement. CCC 
Steven Bud~ Enforcement Supervisor. CCC 
Sandy Goldberg. Staff Counsel, CCC 

---------· ____ :......:..._::_..=__:::_· ___________ -----=--::::::=. 
- -------------··-·-- ------------ ---·-· -----------------·------·- --·-·-
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• • .. • ': •* . . .. ~ . ·,, : · .. _May 12, 20!}3 
.. •. . .. :.-· 

Vla~FacsimUe a~;d -certmed M~il· ~, : : · . . . · ·· · 
\ . . . . ·. 

•. 
• • • 0 

S~eH~on~ :. . ·· · 
E.rlfoieement Supervisor . . . . . . 

.-Soirth central Coast-Area office · . : · · . · · 
· · s9 soUth califoini.a.st:reet, suit~·2oo · .: · ·-
V~-9.A: 93091 .·. · . :· : ·. ~ . 

. .. . . : .. . . .. . . ~ . ' . 
. · · ·· R&- ·violation No: ·4-0J:..Olf~ - . . .. ·- .. 

: .: .... - . 
·. 

. . 

··,·· 

. .. 

· .. 

. ··. 
: ·. . . 

. · .... 

.. 
••• • ••• 0 

. . 
. · . 

•• > 

: 

.· 

· .. 
. . ... 

: .. 

. -· . . . 

... · ·,. 

· .... · 

'· 

.. ~ .. • • . • • • • : .. • • .. • • .. • • • 0. .. • : .. .. -: • • . 

·. • · .:'. · .· : . : ".this"1~er serves~ our-~· to th.e;No#Ce Prior= to Jsiuance cfExef:i¢ve · · · . 
. · . · · · Direct:<?r Cease -and Dts.ist'9rdei ("Notieej.hand..deliv~ tOfuC property oWD:er ~hiS . 

-. . . · attomer. on ¥aY. 8,. 2003, foUqm:ng a si~ ~ to·the ~-m#~on. ·.In !}le ·:. · ·. ·. 
. · .. llpCOnung weeks, purs~Ho your requeSt, we.~4io provide· you with: a topographic 
· .. · map ~bich deliD~ 'tbe.location:Of-~ ~ iDspect¢ op. May 8th, along ~tb · . ._ .• : . 

· d~entati.on thai 1he·31leged.un:pe;rmitte<;l. co~on of sai<l_ roads:~· n,. :fact ~epair ... 
· . arnhruw;ttelian~ of existing roails. : . . · :. · . · · · · . · = • · • · • : · • - - . . . .. .·. .. .. . . .. .. 

.. . ~ .... 
·. :'With r~.fo the subjectp~, we~b:t~·~ jouthat of~e-12 pareels· .. ·· 

listed iri.the Notici; only five belong to.the property own~-and hiS ;LLCs (APNsA464-
:-·019~08;~64-o19.;()10;444022-P01~-4164-022-cilO;and~.,Ol4).· The. .. :_: : · . · 
~ . ~3ining 7'HSted parcels either.lJelohg. tO tb.e.Nano~ Parle s~~.or t6 otlter. . . ·. . : 
. lando-wners;~ adcliqo~ the property o:wn~ and.bis-LLGs m:e and haVe alwa~ been VCf.CY . · 
. clear ·a.S w the boundarieS '<>f tlieit-propettic;:s 'and fullS refute any allegations·~ tbey~~e 
. ~ducted ail}' de'VeiO:P.i;ient actiVity op. t;hbSe pareels helongin_g ~;NPS'juic:t oth~ oyvn~. ·: 

. . . . . . ~;;~a~~~ ~~-~~n ~eei~~ ~~~~ ~~ti~-~n ~8th~~~ ~~~"ro~;v;_~ .... : 
-·. : ~ge placed by Scbini1z. &Ass9cl~ ip;}rour voj~mililbox.~n~Y:~, 2Q03, ali:.. .· · . .· 
· repair ~d mainteo:at>:ce work tO the inspecteq. rO'a.d$located in:the '5\\hject parcel#-W: .. · · . 

: 

• : .. ceaSed and Will not :resUnie:untif thiS matter has'b'een.'tesolyed. 'lloweYer~ w..; objeCt to 
· · aizy ~tdrcO;n~t-a~~'n--4ticl~gthe prohi1?iiiOJ;l. ~fthe l:lsC·of.th~e ~g roads ~o~ .. ·: , . ·. · 

· ..• ~~cl;~pie:repmrand~~ce.~vityhaSpe~~hduct~thefive . . , 
·• '· ~¥ J?atCe~ llD.tjl we have llad a~~le:o!>Po~ty tq ~oilsb:at<? to. YQ~~that thf?. 

··.· · ·~ . :_roads were existirig roaas. In addiJ;iQn, becirus~.~ N9~cemetelyrefers .f9 "'unpermitt~ · . 
ro·ads/'.wbich could refer to the nerwork of existiilgroadS and·trans throughout these. . . · 
-P.af~1S7 'in:<.?l~ding_thos~ on ;.biclino ~li ~e~Ce or -til~inten!ID~ ~Ctivity ~ tak~- . : 

·. f ;JI • - • "' - .. .. - 't • " • .. ·.' - • 

, . . . - . ·. :. 

•. 

·. 

>West Pacific Coast Himwav. Unit 11 • Malibu, earrfomia 90265 ~ email: .. dani@schmitzandasso<;iates.net .. 310589.07!3 ~ 818.SS9.2460. Fax 310589.0353 
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. place, we respectfully.~ ~.Coasfal Cnf~e.tJ:l.ent staff ~learl.y define whi9h road:S. 

. or trails they are"re(w.eStfug the "property ownex: not lise~ · .. · : 
• • : .... • .• '! • 

. - t t • •. • • • •••• .. • • .: ... ·... • • • • -

.-· · · · : ln·r~ooeto the allcgatl~n that constiuction ·aCtivity~ occw:r~."on·these· .. -
. :roaaS, w~ ~t~ tO demo~ ~fotpareel$. 4464-Cll~~l"O, 44~.:001, .. 010: and 

·: . . . . . '-01"4, ~y actiVity cQiistjtutec,t):ilei:c;~ aD.d~ce:work:w:hi~ i(CX.emp~· . : ·. 
· (pursumit to §~06JO(b) an(} {d) of the Co-Act) P"oDi Co&stal De.Velapin¢ntP:~t · ~ : . _ 

~ . . . . : ·~emen~~: Aswcromniunicatedwyou'drirltigtheMay'8~ .. ~~-viSit, wew.U}be~g. .• :. 
· · · · ~ · · an.app1ication fcir il Cbast8I D~elopmcr.lt P~t fur.ihc gradhJ.g ai::ti:vi.ti 00: an.Y.P<>rtions· . ·' 

. of the ·subjectio~ in ttu:~iidentifi~·3s ~N 4464-019-00~ 8lld·~ip.o·~ =· ~. · · 
. Zo~c. -~~use·~ Coastal Zone:} boundary appears to cUt t):u:ougJ:i the~est ~er of· . 

• ·.. . • . .'this p~ce~ we will be seCking_a bound8Iy det~inidion f«"flW;"~l ~-~~the ... 
·. · · ~-C-ommiss~9n7s jUJjsdictiori. With ~tc? the-roaifs ii1 qu~on. ·. ·. ·. ·. ·· . :...- · ...... · .... ·.·.·· ·'-: .... ,··_·:. · .. · ·.·. · .. . 
. · ·· :· .. ·Pl~~nothesi~tQ~~~ouid.Jt><q.~canyqu~~ Weare· ... ·:. : 

· . · .. ~ope~.~~u·Wi'n ~ibis ~-~oryto ~eci~=stated:m~Notice.: = ~- .· . · 

. ~yp~foz:}'Our .~o~~ matter ~d.w~ ~kforwar:d.to.w~~tp.you ·. . . 

·. ~"tesol}1i:!.g ~e ~ . . . · • ·: ··. ~·: · · ..• ·. · · · · · . . . . ·.. . . . . . . . . ... · · ·:. · · irz · ·. · · ,. ' :·< .-. "-
. ·._: ·: ~ s·. ·a.: .&:~~~-~~-

. . ~ '\.... .. ... . 
. ·. · Donna:Shen · · . · · ·. · · :. 

· Scnior"Pi~ . . · · · 

... 
.. . · ·- . . . . . 

·. 

xc: . Jmn~K.ay ... • · ..... · . 

.. . .. ; . . . Fred ~es, ESq: . : ·. . ·. · ·· · = ,. . . 

·. Rebecca:rh~~Esq .. ·: · · . · ·. ·. · · ·· ·.: · :: : 
·· :Jack.Amswo~.~upervisor ofPlamnng aridR:e~etio~ ~ · · : 

· ·Tom sincl8iij Eirlbrcement. omcer. ·ccc · ·. · · :· 
. · .. ·.. . . . . . . , . •. . . : .... ·. 

•. 

. .. .. .. :. 

: 

·. ·. 
'. 
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. . . . . . . 
. . . . ... 

. · .. 
.. '. : . -

. . 
. . 

.· -
·. 

. .. 
. .. :· .. 

. : 

. . 

... · .. 
. . . .. 

... 

.,. 

. ... 
.. . ··~ 

. .. 

. ...... 

. :. . . .. 

. . . 

.. 

.. . ·-. 

. -. 

. . . .. 



.................. ·-
..... ··-----··. --

) 

Via Facsimile and Certified Mail 

Steve Hudson 
Enforcement Supervisor 
South Central Coast Area Office 
89 South California Street. Suite 200 
V~CA93001 

Ma:y 13~ 2003 

RE: Violation No. 4-03-018 (Sapplemeat to 5-12-G31etter from Schmitz 
& Associates, In~) 

Dear Mr. Hudson: 

Pursuant to our telephone conversation earlier this afternoon, we are submitting 
-this ·correspondence on behalf of the property owners oftbe p~ subject to the above
referenced violation. Upon conclusion of our conversatio~ I spoke with ·Mr. J~es .Kay 
who coufinned what I had already conveyed to :you: pursuant to Mr. Kay's oril~ aU 
use of and work: on the msped:ed roads bas ceased (pending resolution of this matter) 
since May 8, 2003, the date of yow- inspection and hand delivery of the Notice Prior to 
Issuance of Executive Director Cease and Desist Order ("Notice}. : 

Although we intend to present you with documentation of the property owners"' 
vested right in maintaining the existing~ the property owners have~~ the Notice 
seriously. Having reviewed the Coastal Ad. for themselves... they understaild1he 
ramifications of non-compliance with the Notice. ~ we wish ·to reiterate that aU 
rise of mel work on the inspected roads has peased and will not resume until this matter 
bas been resolved As you have advised me that we must convince you of this statement, 
we will be providing you 'With declarations from Mr. Kay and his field supeM.sor 
verifying these assertions under the peoaJty of perjury. 

As you indicated that you have received reports of continued use pf and worlc: on 
the subject roads since May 8, 2003,. we request that any such claims be supported by 

.··verifiable doc:u.q1euta.tion.. FurtJierm.o~ we wish to remind you that we c.annot control 
.• the uSe of these roads by persons not in the property owners' employ. ·. :' ',· .. ' . :,·.·- . , . ,·.>:: . . . '- ' 

·:;; 

, · .· We wisb to aiso advise you tbatLos .AngeleS County Building~ Safety Inspector 
Kevin Petrowksi conducted an unexpected Site visit this'aftemoon to· view the same roads 
that you viewed last Thursday;_ as wdl as an additiona12 parcels (APN 4464-018-013 and 

. ~ 

r• ... -. 

l W& Pacific f..aa<t Hil!hwav • Unit 11 • Mabbu. California 90265 • emaa: donsta>.sc.hmittandassociates.net • 310.589.0773 • BlB.B89.2460 • Fax310.589..1J353 
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-014) located off ofMulholland Highway (which are outside of the Coastal Zone but 
over which you expressed concerns). Mr. Petrowski gave us a "clean bill ofhealth" for 
·all of the roads. ex~t the one located on APN 4464-019--008 {which 1s the road for 
which we intend to apply for an afte:r-tho-&ct: Coastal Development Permit). You may 
Contact Mr. Petrowski at (818) 880-4150 at your convenience. . 

Section 30S09(b) ofthe Coastal Act prOvides that a cease and desist order will be 
issued only if the property owner or his agency has Wled to respond in a satisfactory 
maunc:r to a Notice. Sedion 13180(a) ofTrtlc 14 of the Califomia Code ofRegulations 
defines the term "satisfactory mannes" with regard to Section 30809(b) as bein& in part, 
~a response which-is made in the manner and within the timefram.e specified in the 
notice..~ As we have "unequivocally state[dj that all work on and use of the subject 
roads has ceased pursuant to the terms of the Notice, we are in fUll compliance with the 
requirement of Section 30&09(b). 

. Please feel free to contact us should you haw any additicmal questions or 
comments. Thank: you fbr your thougbt1bl considexation of this matter. 

s~ . 

. .. -·-·~·-----?-J4~ms. INC 
DolmaShm 
Senior Planner 

XC: James Kay 
Fred Gaines, Esq. 
Rebecca Thompson, Esq. 
Jack Ainsworth, Supervisor ofPlanning and R.egul~ CCC 

. Tom Sinclair, EnfOICeJ;Dent Offieer, CCC · 

. .. 

p. J. .:s 
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·May.l5~ 2903 · ·. · 
. ~. . 

·. 
Steve Huds.on: 

· Enf<;>rce.tnent ·Supervisor· 
South Central c;oast ~ea O~ce 

· 89 So-qth Central S~eet, ·.S:Uite 200 
Ventura, Ca 93001 -' . - .. 

. . 
E.e: -Violation No. ~03..01.8 · · 

0 .·o • 

. ·. . 

.· 

. :•"" 

·. 

----

.... . . . · .. · :. .';... 

!-;:··1 ;.;::, :\!::-.~,~-,: ~<·~·~;~~i~~7ruc 

·. 

.• 
: 

The ~x~tive director ·af.the California Coastal C(>minissioii has provjded w.ritten notice 
- ofthe intent to issue a cease and desist".erder pursuant to Section 30809 of Public .. . 

·ReSources Code{herei.naiter "Coastai Act"). The Notice alleges 1futt there-has been -
unpcmmtted remov.al ofnatiy~ coastal sage scrub·v~g~tioli, grad~gJnid con$uction.of 
n~w roads ."on all·or some of the following prop~~"1 : · 

·. 

-· 

APN.4464-019.-007 
. . .. . APN 4464-0:J-9-008· 

APN 4464-"019 .. 010 
A.Pl':f :4464-019-900 
APN-4464-01.9-901 
~N 446~-oi:z:.oo~ 
APN 4464-022-010 
APN. 4464-022-013 .. 

·. APN 44!)4-022-014 .. 
. AP.N 4464-02-:2-045 . 

.APN 44.64-022-902 
AP.N. 4464-022-903 . .. 

., : 

- 1 lbe properties'bighligh~eci in bold ate the orily ·prQperties u;_ whi~h Mr. Kay. or-LLC's of which he is a 
member. have o~'Ilership itrteres~-. ' · ·· · · 

·. 

;. 

: 

:93?0 West Pacific Coa!t High~ay • Unit 11 • Malibu, C~lifornia_ 90265 • email: do[l5~mitfandass.o9at~.nef.• 319:589.0773 • 81~.889:24GO_ • Fax 310S89.0353 
• • 0 •• • • 0 • 0 • : • 
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·.j;). 

.. 
·, The Notice directs ri_y :to ~cease and d~sist from .carrying out ariy ~penirltt¢ activities, :: 

whicll reqliirC? a· Go~ Development P~t ~~er the Co~ Ac~ including ~Y .- . . 
... ·. deve19Pillent eorisisting ~f constnJ.ction activities and/or 1he use of new roads." . . . 

• • I ":.• • : • ' • • • : • • • • ~: : ' • • • • • •• • •·. • • ; • 

L· Basis for Issuance-of a Cease. and• Desist Order is l>eficieJit · · 

~ecti~n·?~ib~c~). of·~~ ·eo~ A~ pioyi~~ -~ ~~ ~~~~~-~~Y ~~~a ~ease:-~d ·· . 
desist order uif the executive ·dfr~or -deteimip.e$ ·that' ta perso:n} has Un.dertak:en, or is. · 

.. . threatening to undertake, any .activitY that (1) may require a Perinit from the. commisSion 
. . .· . . :Without ~~g a·p~i:" (Einphasis·added). ·The Noti~ alleges that tlierehaiooen· 

'linpenni:tted rez.nov_al·C?fnative oo8S~al's'ag~ s~@9 v~getatio~ ggl~g an~i cOnstmction.of. 

· . . ·. 

. • ·-. 

· ; new roads on all or some Qf 1.2·properti~s iocated ~'Los :Angeies Couiltyl. · · · · · 

· .. ~e. basis io~ ~oncitudmg ~~ ~~~:~f ~ det~~~tjo~~hmp~tt~ deyeloim~ ~ .. 
has·bee~-thr~tened or undertaken ori.ea:ch of the 12 named p-operties:is '!JP.~n.atid 
Ulus, 9P00 -to qu~on.on .tJ:l.e .following_gtoends: ·. · ·. ·. · . . · · · . 

·. 

' • • .. • • • 0 .. 0 

.(1) It is unc~ on.l;lo~· a ·d.eterm:inatl;~ can b~ ina,d~·by the·execu.ti~~ dir~~r·. _-: 
.. with respeqt to each and ·ev~ one of the 12 listed properties gi:veir the statemetit 
. in': the Notiee.tb.at "unpermitted development haS oc:cw.Ted "oiL ali or some~ of ~e . · 

. .12 listed l'rop~es. :rhe.plain:m~g of the ~~eJ;li iS thaf it is not known . 
:·by the executive dir~or whether or x;tot the 8lleg~ unperiiiitted ·development-has 
· ocqurred 6n each and· ev~ one of1:he.l2 napted properties. Cl~ly, if jt is only 
.'"some", itis.not-fill. ·To-proceed with a~ and d~ ord~ direeteaat a11· • 
twelve :f?toperties wi~9ut a: separate determinatio~ 't:Mh~pepnitted ·development 

.. has been thr-eitened or.1Jlld~en asJo .each a:nd every pto]?.Cl:ty' exceeds the. . . 
. · authqrity of the ex~ve director pursuant to Seetio:h 30809(a). Cease and d~ist 
. orders aie'a;"Pow~ enfor.cementtool and cannot be issUed based upon tentative ... 
ana indeterminate statements.. ·. .· ; 

a • 0' '•,,'1. • "' • 

· {2) Further und~nini.the ered.t-bility ~fth~ det~ti~n; SeY~-offue ~~ve : 
· . · ~ed.prop~es in the NG.t~ce m:e not.owned by~- J:_(,ay,. oi: LLC~s ofwhi~ ~e 

· · · · . is a member. The·fo~owing prop_ertieS ~e own~ either by th~ ~atio~al Park 
. ·Service,~ or other-.individuats or organizati9ns.. · : · · · · · · : · 

. . . · .. APN. 4464-01~-007· · . .. 

... 

·. 

. A.PN 4464-019-900 · 
.. APN 4464-0i9-901 

APN .4464-022-013· · 
APN 4464-0i2.::04s · 
APN 44@l-;022.:9b2.·· . . . .. ···. . 

. · APN 4464-022-903 . . . 

·. 

• ..... ':.• • ····.:. ·. .. I : • • • • o • 

· ·· (3). ·Th~ p~oi>.erty -identified as APN· 4464-019~008 is tta.versed· by the Coastal Z()ne ) 
. ·' .Boundazy. It has yet to be est~blishe_d ~hiqhp9ition oftheproperty;as W.ell:ai 

·.. which ifany.ofthe alleged roads~ is silbject to Coastal Commissionjurisdicti.on. · . 
• t • • • 0 • • • • • 

. ·. ~.The complete l~t a~ deri~ frof!l the ~otice is pr~vided ·m' the. introdu~on herewith.· . : . . . . . . . . 
. ... · 

......... ~ 

. ! 

·. 
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: 
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.· 
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. Coastal Enforcement Sup~sor St~ve Hudson-~ represented t9 Schmitz and 
. Associates, Inc. that they will have to review the boundary vis-a-vis the listed . 

parcel~~ . . · _ · · : · ·~ · ·.. · ·· . · · · · · . · . · 
. . . . 

: .. 

· . The C~urt.of AppCal xe~ently held in. Sie~ Cluli v. Callfomia Coastal·. . 
Commission.3 tha:t t}le Commission"Canilot consider impacts outsitie of1he 

. Coastal Zone~ ·even ifth~proj~ straddles· the Cpastal.ZOne Boundaiy .. · · . · . 

. :·. Thu~: ~ill such fune·~ ~bonn~ d~t~;nati~~ is "mad~,'·kd ~·aescrl;tion·p·f. 
$e Un.pel"lll:itted actiVitY and itS loca~on on.the·~bJ~·pr~perty; a det~ination 
~ot be made~as to. whether: there J!as been Unpeniritted development in . 
violation of the Cot\Stai·Act.on this_property. Shoul<J:a.rl:etenpinatiori. be maoe . 
that activity occUrie9 on this parietWitliin th~ Coastal" zOne, Kay will"apply for · : 
an afier.:the-fact'J>etmit to Bddiess:any activity that required a cOastal dex_elopment 

.. permit: . . . . . . . . ·' . . . 
. . . . .. 

. . . . . 
(4) ·All repaii- anct"maint.~~ wor~ t~· the ipSpected roads "sho~· ~~ c;ommission . 

staff. during the site y.isit of May 8, 2003 With Jack ..Ainsworth, Supervisor of 
flaiming and Regllla1iqn, Steve Hudson,.Extfo:rceffient SuPervisor, and Tom 
Sinclair, Enforcement Officer, :with the ·exception of the road Within parcel4464-
019,..0.08 ·is ~empt fro~ ·the co.astal development permit r.equiremen~ p!lfSllant to 
Section 3061 0 of the C.oastal Act ·ana Section 13252 of the California Code· of . 
R~gulittions: . : .. · .. . :. ·. . · · ... · · · . .-

.. It was stated.in tlie c.orreSpondence dated May i 2~· 2003 from Schm.i~ to the . 
Commi~<:m, in; ~eSp9zise to ~e tioti~ that Mr. Kay int~ds t<:? provide. a·.·.· 
topographic m~p !VlJich delineates" th~ location of the roads insp~ed on May'S, ... 
20.03' along with.documen~tion that tlre roads were e_xisting, pre~astal; and do 

.. not constitute development of new roads: ·. ·. . : . 
.... . ". ·. . . . . . .. .. 

.... . .• 
~tis not. ~hly pre-~atur6, ~:ut hasty ~d unwarranted for the executi"'{.e director t~ proceed 
·~fu the 2ease and des1~ order at this time giv~.th~ uncerta4lty and deficiencies in·the 
Notice with respect to ··the ·named properties, and questions concerning w.q.etl:ier. or not ilie 

. alleged·a~vity·is.subject to a coastal development permit or exenipt. Mr. Kay wishes to 
. reSolve' these issues arid 'will prov.ide $-e executive :director with the information requ4'~d 
~0 make a fuily info~eci d~teilpiD.ation as to \Yhet:p.er" the alleged" acpvities require a. : . 
perinit fro~ t4e· Commission. A determination ~o~ j"QS!ifiably·be made at this time 

.. that unj;iermitted' develbpment_in: viol~ti~>n of the Coastal :Act" has occurred ·on ·the listed · 
.. ·.: ·· p~~ asprovidedfo;rmirt~~o.tice. · ·.. ~ · · · · · · 

. . . 
. , . 

. .. . . . . . . . 

. ' 

... 

.·· .. . . 

3 Court of Appeal of Ciufomia. First District Di;\dsion five, AI 00194 (Cal.App.4th ·20.03), Modifi¢.Ma; 9, 
2003. . . . . . . . . 

... 

.. ---

: 

.. 
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·. 

.. 

·. 

n~ Pr:erequisite5 to Issuance of.a Ceasl? and.Desist Order Have Not Bee~ 
Satisfied. ·.. , · · · .. 

·A:. Notice 
4 •• • • . ' . . 

.. Seetion'30809(b) ~·fue Co~~ Act an~.Section 1318l(a) oftbe GCRprovidefue : 
stithtocy.rioti.cing requirements prior 'to iSSuance·or a. ce~~ and de~t:order. ·'the notice 

· .. of illtent to" isSue? a. cease and ~esist.oi.der sh.all jnclude;ata.~mm't;llh, name8 .. ofthose 
und.ertaking or 1;hreatening to undertake unpemutted .activit)', iden1iji~tion of the . 

. affecte9 prep¢Y, and a '4e8drlption (f(~'unpenpitted activity updertaken or threatened 
tl:iat may require. a pertnit ~ tlie cbminissio~_·, "tOgether ~tb an expi~tio~ of the-

. basis Qf the ~~ecutiye director's belief 'that t4e sj>ecified acQ.vity meets the criteria 'of . . 
·section 30819(a)." .c~_Title'14,!Div ... s.s, CJi.".S, Sub~~; §1318·i.(a): · ·· . ... : ; ·· 

The Noll~ d~·~~~ th~ f~tici~g' as devel~~~t that~~ ·~.co~tai-~ey~~oPm~t . 
permit: ~eoristructfon of roads and ~oval of native vegetation on ~e pr9perty., The 
Notice provides ~Y .shollld ~ and desist from 'constru~on acti.~ties. ":i~ reSpecno, 

'the 8lleged new roadS, a8 :Well as- use of said roads~ ·. . · · . · · . · .. . .. . . . 

., Ther~ ar~ addinonai ·siatem~~ ~thin-the N~ti~ ~eferrl~g geri~Y to "c00stru~on 
· · acti.viti~'~ and "any Unpermitted activi~eS." In addition, there are g~~ ~einents that 

·. , · ·~yis it? cease arid Clesist fro~:~g out ~p~tted a~~Vitie8. A description. of 
thes~ referenced activities is not ~ovided. -Given t1iat Section 3'0809(b) of the Coastal ACt 
and Section 13181_(a) ~fthe CCR specifically provide that the acti:vitybeing addressed by· ~ 
fue proposed ceas~ aild qesist order must be d~¢ribed, if lS OUr underStandirig !11at the · 

, . 

. only actiVify being addres~.1>y~e ~otice is .thatspecificaily.relat-ed to .the-~eged. 
·co~cti.on of roa(Js imd:·removat of native ·vegetation on the property, 'since these are · 

· the. o~y activififis,(i~cnbed ·mtlie:Noti.~ .. Given the enforcement natUre of the Cease. 
·and Desist orde( ~d its reper~ons, tlie. activity :frQm which an allege4 violator m~t ·· 
cease.and desiSt 'should b~ clearly and specifieally provided. .. 

• o .• a o • • 

. of~~ note, ~e No~c~ ~ ~~ovide8 ~~ Ka; shouid ~e an:d· deSist in the:~e ~r 
·the roads .. Use of the roads aoes.not constitute an ~vity that requires a permit fr9m tlie 
:com.miSsion and thus is D.ot.5ubject to ti,l.e.cease.· and desist order p~t to &ection : . 
3_0SP9(a) c;>(the Co~.Aci. Furtlier,_ ther~ h!iS beep. ~stoJiCal and t?n&oiJ;lg v.e¥cular, 
P.~~trian and equestri~. V.se of the exiSting roads, construct~ 'prior to Copnnission: . · . 
j'Qrisdiction. Written ¢larification by. .fue Corilmissioh ~~ ~ :required ~ to w~ .. , . 
constitutes ~e; i.e. ~~cUlar tr.affic; wilkiiig, horseback riding; how the·pari:?-C\11~ ~es. of 

· the road meets·ihe. Criteria· of Section 30809{a) .of the ~~astal Act,' and. whatif any nses 
· are subject to' tlie Notice. ; . . .:. . : . . : · . . : . · ' . · . · . · 

.. '. ' . ' . , ·-: '. . ·. .. •. . '. . .. . 
.· 

. , 

.· 

.· 

p • l I 
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--····-·-- ··----------

< • . . 
. B: Respo~.e' 

... 
. Section 3C)SO~(b) oftlie. Coastal Act provid~ that:~'the cease mil" desist shali be issued 

. . - . oilly if the perso:r- ·- ~ . h~ failerl ~0 respon~ in"~ ~atisfact~iy m~er_ to ~ .• a Written . 
no~ce." (Emphasis added) 'Satisfactory Manner' "charact~e[s] ~response to a notice 
pr~videq m aceorda.Ii.ce with "!:he requifei?::tenis pf section 3Q80~(b) of the Coastal Act. . 
ccR, 'title 1:4, Diy: s-.5~ ~h: 5, Sub_~h: 8, §13180fa),. 'Satisfactory. Manner~ meims a . ·. 
r_espo~~ which i~ IDfi<le jn the i:ri~er -~d within the __ tim_e~e spe~,fied iri :fue Notice 
an<) meets either-o!ihe_following·con~tions~.pro:vided herewith~ relevant p-art: : ··:: 

. . :·{I) .. su~~~~ ~r~~~~~~~s pro~d~~-~o-~~o~~ate_to the ~ati~~~9ti~n of the· . 
. . execUtive direction "that the aCtivity spe~fiCd m the notice .d~es not meet the 

.. cii.teria of section 3_08~!?(a) C?f~e CoasUU: Aqt; · · 
. . . ... ··. .. . . . . .. . . .. . . . . . : .. 

. (2) ;provideS an mfOmiation··co.UcCml,ng the activit§. reqli~ed by the notice, :. . .. 
· . . resttltant in inu:p.edi~te ·and compl~te e:ess8tion of ail-work s_Peci~Cd in the 

notice ·and includci ~agreement .~Y $e r~}!ients· qfthe notice, follo'Yed by 
- · . actions wpich fully parry oot such agreement, to c6mply in. the manner and 

_ ·. · w.ithin the i:imefram~speclfied-m the notice. · · · : ·· 
.. CCR:, Title 14;Di-v. S.S, Cli.."5,.Sub¢h: 8,.§13-ISO(a)-(1) and(Q).: 

. . .. :·'" . . . 
....... ·-· 

= ~ -~-TbeNotiee i5$ed'to. Kay on May_~; 2003 states ~'to }lrev~t.the iSsuan"ce o_ftheE~ecutive 

-· 

. . : Director Cease and Desj.st oider, you must confirm the f~~lowing... . . . . . . . 
. . . 

. · -1: ·That no furt;her ~p~tte4 de~elopment, fucluding cOnstruction 
· · activity Win occ_ur until t4e .Conunission staff bas state4 ·m . ·. 

. ~: Writing that eonstnicti~n activities may n;sum~; and · .. 
2. That"ri~_ use of. the unpermitted. roads 'Yill oc~unless-~d until 

. : such time as. such use were. to be legally authoriZed-by the· · · · · 
· ComD::rission." · · _:- · . · . · . · : .: 

. Kjly has co~pli~d ~fu fue ~~and-_ made by ilie·~xecutive~ctor p~t ~o.the. . .. 
'Notice, although the·actiVity prohibited iS not de:fin~ the location 0fthe activitj'is not ·· 
accurately proVided or rleline_a~ed; and· ~e demand -eXceeds the scope of the· ailthdrity 
vested in the execUtive director by-30809(a) of'tlie Coastal Act- the J;Oads are existing, . . ( . - . ~ . . 
pre-coastal, a coastal develppment pennit.is not required for-rep~ and mailitenance, use 
is. not defined, and the use· oft"&e ro.ads !loes not. c:Onstit;ute <iC?v.elopment. · ·: : ·. · 

,· .. ·A~l ~~tiviti~-bave -c~~~d;:inclu~g repak ~d ~~~ce w~rlc an~;~~-~fthe road. If 
•.. th~ is any reporte<i activity.ofu5e and· activity, Kay has·r~~ted the documentation .. 
. :venfying any such repQrts; a8 lie has ceaSed. iill a¢ivities .. A C.lariti~ti-on should be· . 
-provided as"to the $e in~ d.e&i-ee. of use, and -~C?tivi~~ _so thatKa:{cai?- address the·~-
. concerns of the COmmisSion · · · · · . . · . 

.. · . • 

. ·. 

: 

·.· 



.· 

.-

To date, Kay has taken the following ·steps to· eonfum the above ~tatements: .· 

• U~n r~cei~g .~e ~~~~e ~~ M~;-~~ 200~,:Kay a~vi~ ~: Steve H~dson, Mr .. · 
Ja:cl.cAiris~or$.andMr .. Tom·.s~clair that:he"woulddirectbis field·crew-to cease.· · 
an,y work on the inspected roads. · . · ·. : . : · · · .· · · · · : · . 

• Pn ¥ay.9, 2003, ~clnD.i.tZ ~eft a :voice tnaiJ; messag~ tQr Mi. Huds~ one;:~ again . · 
· ~g o~ behalf ~fKay1hat all wod: -Qn the jnspec~ed r~acis: had "!Jeen . · . · · 

.. . suspend~. . · . . .. . : .. . . . · :. · · · · · · . . . . . . . . . 
• On May 12,apd 13,2003, S~lnnj.tz subnn~ed. via facSiniilt: cortespondenc~.t~ Mr .. 

·Hudson~ adVisingbiin once agah?:·tha~ all wOrk Qn·tbe.inspected_roa.ds had l;>een 
. ~ended .. In ad$iition, ~ ilse q{th:e ro~ds pad eeased with tlie" exception of an 
~ection eond~~ed With and at the request of LOs ~g~les COuntY Buifding· 

·. l:J;lspectors .6tiMay n;.2003. (Gopi~ vi~! Cerlified Mail to follow.)-· . : : 
• ·On ¥ay .14, 2Q03, Schmitz su'QiP.itted yia facsiDiile to.Mi-~ Hudson: declarations 

·from Mr. Kay and~ forem~ Dale Jaureguy ~tt~g-Uiiderveniuty·o:fpetjury 
that all wprk on the roads had ~ed sinee May 8,-2Q03, !llld that with tl}e . . . 
exception. ofth~ May ~3, 2003 LA Comity ~'Oil~ & Satety Inspection, all~ · 
of the r~ads:$Q had b.cen suSpended. · ·. · · . · · · · · ·.. . . ·. · 

. . ... -\ .... -. . .· '. _· : "' .. ·. . . : . . ·: ·.·: .· . . . . : . . . ; . 
As we have "unequivoCally state[ d]" tbat all work on ·and use of the subject roads has 

. .-...• : -.··r· ---~.ed.P.~~- to tb,e:tet;mS of the ~Q~Cc;-1:4.~ _J;"e.$.P()nse Was made ill; the m~er JW.d 
within the iline:frm:D.es demanded; and ~Y J.s·m full co~liance with the requiremeirts of 
Sed:iOQ. 30809.(0) of the'COastal Act ThUS, Kay has r~Daec:I· in a .satisfaCtory mainier 

... 

. ·. 

· .. 

p~t Caliiomi~·COde of Regulations ~~ction l3180(a)(2). and a· ~e and desist or<\er: 
should not be issued: Furthemiore,-the documentation to aemonst:r3.te that my activity 
constituted mere repair and maintenance works, which is exempt·from coastal . . 
deVelopment ~t requirementS~ is· activelyoeing compiled. : . . ·. . . · 

. ·.. . ~ . . . : ·, 

. . . . ... ·. 

XC: . J~es Kay · · · 
Fred Gairies, ~- · . 
·Reb~ Thop1pson, ESq. . ·. . 
JackAii}.SWorth, SuperVi,sor·ofPl.anning-~d Regulation, CCC ·· 

. Tom Sinclair~:Enforcement bfficer,.ccc . ·. . . . . 

. ·. ... 
·. 

. .· ... 
·.· 

. . ' 

. · 
.. 

' .· 
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Vi~ Hand ~Delivery .and Facsimile · · 

Steve Hudson 
·'Enforcemfmt. Siipervisor: . 
. south Central· Coast District Office 
Calif~rnia Coastal' Commissiori. . . . 
89 .South California Street, Suite 200 
Ven~a, CA 93001 · .. :. . . 

. . . 

r •• 

.. · 

·. · ~ RE; · Violation No. 4-03-018 

De~ Mr. H~dson: 
.. ·.· ... 

: ·Thi~ correspondence is prep~ed .on b~half ~f and.~t:the reque~t.ofS61:imitZ & As~~Ciates~ 
. · · Inc> Oiereinaftet; "S~hmi~"] te. ~ddress· the above:-referericed violation, 1lild ~.a follow-up,· .. 

. : to a May .15; 2003 l~ttet addressed to you (enclosed), in which. clari:fication WaS . ' . · · 
.. ·' requested, and concerns and objections were rais~d ·with the _Notice Prior. to issuance oj . · . 

· Exeeuti~e· Di~ec;tor Cease ·imt/. Desist. Order [llereinaf,ter ''Notice"].1 In spite of SchmitZ'·s .· .· 
. repe~ted request~ (~a telephone me~s._ages and·"retters) for clarification of prohibited. . . 

actions outlined in the 'Notice ap.d:the May 15,}00~ .Iert~r~Sc~h~·not recei:v.¢ any. · 
form ofcomnu~ni.caticin from Coa5tal.staff on this.maiter since the issuance _ofthe Nt)tice .. 

... 

' '• . 

. The LLC'·s··of record ow~ership ~d~~~6r .to·. pr6vide i:iiforrilation t~,- the. exec?'utive direCtor 
SO· that an ipfoiroed determination can be·made rul'to: (1) Wh~ther the ~legoo ~ctivities. · . 
constitute developinent\mdei: the. Coastal :t\ct; .and/or (2) whetherthe~alh:ged activities · · .· 
are subject to a c6astal development p~t or e~empt ':fr:om peinlltting.requirerrients. ·To . 

. :that end, the LLC' s of record o~ership have retained the· sen_rices of.Steve G .. N efson; ..... 
. Consul ~g Biologist,· to .. provi4e a biolo.gicar assessment in· response to. the: ''N o'tice Prior : . 
To Issuance ofEX.ecutive-Drrector Cease and besist brdet for Violation No . .Y -4003·-
,018"; 

1 As you:re~all, this pre-prepared Noti~~,w~ .is~u~d by.harid ~eli~.ery.to th~iJ:': ~lient, ~. j~es Kay, Jr., .a 
}>artner in the-Limited Liability Corporation§ (LLCs)'ofrecord ownership of the Slibject'parce1s, promptly 
upon the conclusion of a site visit' conducte"- with Coastal staffon.May 8, 2003 . . · ; . 

2935Ci'West Pacific Co~~ Highway • Unit 11 • Malibu, California 90l6S·~ email: dons@schmitzanda~sociates.net • 310.589.0173 •· 818.8S9.2460 • Fax "'1t1 "iRQ m ~'t 
•. . . . . . . 
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•J.-. rursuan_t to Ute biologist's fi~~bigs and re~ommendations, there has 'been no 
resource -damage tow~rrant t_he Notice or Viola~ion citation.: -: . . · 

· ·- According to the Notic.e'sdesCri,ption ofthe illeged :viola,tion, there vi~ ''unpe~tted 
. removal. O,f native coa8tai scrtlb v.eg~tatioii, grading. ~d caristruction of n~w roadS:" In . 

·. ~ n.ur ·May fs,.Cc;rrespondence; y;e·)·am9rig Qthetthmgs, cha,uengedtbe.~~is-f.or:a>rictuiliD,g .. 
· '·. . ·: ~4 :&nving __ at a.·ddernrinatiqn-that-Wi,penmtted· developmenflla~s-~l:>eei:fthi-~atenedj)i(. ; ii'. 
.. . .Ul1ijet(aken. . . . .: . . .· .. ·; . .- _,·_:. '" . -~',.. '· 

. . on J~e 11; 2003, Mr:.Nelso~ corid~cted'~ s1te visit ·an.ci:prq;)ar~ a corresPonding:rep~rt~ · · 
·.· -Fie did not_obs~e l!lD-Y·-sign.i.ficaD.t~ageto piological i~ources: ·Mr.' N~lson:· · .. ' · ; .. · 

· : . · canClud~d that the perception ·and assertion by the California Coastal. Conmiission.that , .. 
. . there haS be~ "unpermitted removal o_f native coastal. s_ag~ sciub' vege~tioti, gramng 'and . 

. . :: . ·. eonstru~fio~. of riew roads" i~ iri~rr~ct.: Jn stimm.aty1 h~ not~~ a$ follows: . . . . . . . -~, ·. . . 
• . ~.. . . ~ ,· . I ' • .. ., • . • . • • . • . • .. 

_: ... .; . .-: • .. The biol~~cai·b~is·Of~e ~olatib~oti~i~e. r~ovai ~f a·s~_itiv~·_..:. .- ·. 
. . ·. . . vegetation tyP~is msorrect; ' . . .. . . . . ·.. . . . . . . 

. ·.. • .... Th¢ repair~~ niaintenante actiyity o{thcf r6ads in :question have not damaged 
. . . biological or_wil~life resources; on the ·co~traty~ M;r. N~lsoJ;>. c6ncludes th~·the·,. ~ . 

· . · ·. , ··vegetation through which _the_ roadS pass;i~ non-seiJ,Sitive,.inixed ·chaparral; ~and the.·. 
~- · "roads through.habitat area5 are ·necessarily Qenefl.cial· to wildlifei" · ·. . · · . · · 
• . Th~'d:ripping :atid' ~reading of ~bipped_brush'is. benefici~.fto,fue resour~es as this 

actiVity effecti~ely_contr<;>is ~osion 'apd_·deters.the growth.9f invasiye plants;'ahd : .. 
• :·As the 'toad~ ail app~arto have· been originally ~aded_many years -~go and ~ . .. .. 

. ·: · . . . stable roadbed is in pl~ce, the con~ued use of the road~ for light vehicular travel; 
. . ~. hiking, b_ikirlg' ~d ridirig .are not. expected_ to" creattr any 'dan1age tci ·b16logical· . . 

resources .. 

. . . . . . 

·n~ · :P~~ua~t to -the--bio~ogt~t~s-r~4in~.and ~~~Dim~"ud~tio~~' p;op~rty ·o~~en·· . 
. intend to resume ~se, an4 repair and ~aintenance 'activiti~s of the 'subject road~. ' .: .. 

:1ij~ LLCs o~r~eo~d. o~~hip -~;fhe ~bj~ p~~~ls~av~ -~pliecfwifu·th~ te~~~~~fthe · . .- ': ~ 
~c:>tice to· date notwitll.staridingtQ;eirwritten·ooJe~tion~ t'o the basis of said Notice: pne of. 
the~e ()bje~iqns ieiated te t!le _prohi?i~on agairi~t ·Bey '~se of the unpepnitted ro.ads until· : .. 
such titne. as such tise were !<?:be legally ·a~thorized by the Co:ri:uni~sion'~ (page 3.. of ~e. 
Notice}.".To.date ~ere has b~eri ~o·response.to the req\Ie~teci clarificat~ons or ~bjections· 
raised by 1J,le -LLCs ·of r~cord.. ownership with re8peci to. the breadth,' and jurisdiction of . 
. the Catifolnia Coastal Cort:uriission.. , ~the subject par~~~s are--covered in dense ·:.· . 

· ·vegetation, the t:o.ads proVide· the_ only means' ofaccess to th~ subj~ parcels •. Thus, te . . . . 
· probihit use.ofthe roads. is to·pr~hibit the LLCs fiom feasible: and reasC?liableaccess·.~C? · ·. · . 
: their properti~s. ·. · · · · · ' · · . ·, · 

. .. 
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.. Furthermore, the alleged repair and, mainteriance work of ~xisting fo~ds2 is· exempt from·.· 
coastal development permit requirements pursuant to section 306.10 of the C'oasta:l Act · ·. · ' 

·and section 13252 of the C~lifomia Code ofReg1;1lation, ·and the use. of the existing.roads 
does not constitute. "development" purs':latlt to. section 30610 o(the .Coastal Act. . 

. ID.. Conelusiori 

· · · The.LLCs of~e~~d o~~hip. hay~ fully· complied ~~th.~~:r~si>ond~~f~~ .the Noti~e iD..·}i'~.-~··,:r·y · · 
.... order to address the issue.~ rai~oo in the .Notice p1,1rsuanfto vanous ·corresporidenees;·~· .. · .. ·•:,··.··· .. .. 

·iricludiil.g.the May 15; 2003 c0rrespond~ce. in ~erariee.ofits effort to:coopera~¢ ~d . 
. ·· comply with the Notice, the tLCs·.ofrec6rd owilersl;rip hired the services of a biologist to 

conduct 'a site Visit and prepart: a report. The biologist'_s report supports the contention .. 
· and objections raised in th~May I?, 2003.correspondencetl1atNotice·~s defici~nt, vague 

. and ·overbroad ... ; .... : . . ' . . . . . . . . . . . ·. : ' ~ . . ·- · .. ~ . . . 

· .. The ~otice.lists ptoperti~s.outside ofth~· C;uifoinia Co·~~ ·corninission's juri~dictioP; · 
and· asserts all~g¢d unpermitted actiyity that is either inaccurate, exempt, or outside of the· 
jurisdiction of the California Coastal Corr¢llssion. :The LLCs of record ownership . . · 
'requested_further clatific~tion as to the properties ·a.nd activities Subject to the Noti.ce in·:. 

. the correspondence datedMay 15,2003 ... To .. date, il<J response has been. fortheomi:rig: . _ · . · 
• ' • : • ' ·.' • • I . ' ,·: • ,' ' • ,, , ' • ' • • ,·, " 

·. · · .. · . We her~by demand a r~sponse in WritingJo mi!·M;ay 15, 2003 correspondence by. · · 
. · Monday, June 30, 2003 at 5 p.m: .. Should a respoJlSe ·not be fortp.coming Yle will assume 
· .· ·that the. foregoing and enclosed addresses the Notice.an4 tll~ exec11tive director's · · ·. -

. con~erns, ·and that no further action 'on ~e pru;t of the CalifQmia ~oastal Cci~ssion is 
· foiiheonling.' Additionally, .shoUJ.4 th~ LLCs of record o~ersbij) or i~ de$.ignated agents 

not be i¢'ormed oth~se, the LLC,s w.i11 initiateJimited vegetation.remo:val as·requited . . . 
for repair apd mafutemmce 9f the eXisting:ro~ds,. ~·these acti\rlties 'do not constitute:' 
coristr'uctioil, activities requirirtg)egal authqrization by the C8J.ifomia Coastal ·. . . ·. . . . · 

. · Coffimission. Please pro'1-de any response of. obj eetions in writing as soon as possible so 
< ~. tha~ the LLCs ofreco:rq o\VI}ers¥p ·~an.evilluate therr~Iegal p~osi~~ori and option:S.. · · 

..... 

srephan.ie Pieckm~,.Esq. '. 

Xc:· ·James ~ay. 
·Fred Gajp.es, Esq. . 

· Rebecca Thompson, Esq. ,. . . . 
·Jack-Ainsworth; Supervisor ofPlannmg and·Regul~tion; CCC 
· Tom Sincl~_r; Enforcement Officer; .CCC ·. · · · ·. · . · · · 

· 
2 The .parcel identified ~ APN 4464-0 19~098 is the exception; as ~e have preViously advised ~o~s~l'staff, 
we are .presently compiling our application for a Los Angeles County grading perin.it an'd ·a Coastal · 
Development Perm.i.t. : · · 
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·· · South Centtai 'Ceast Ar-ea; Office 
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. :· . · · .. · ·. ·Re:· :yi~l~~on·No~ ~03-QlS · -~.· 
. .. .·. ..· . . . . : 

... 
··:-· . . 

•I 

. . • .. . ,'' 
. . = " .. . . . ·. 

·. · · .. ne&-· :Mr: ll~dson, · · .. · . . . . . ·, 

· .- .. : :-~ foiio~g .corr~si;9~d~c~ is P.iel>ar~<r o~ beh~i~£ ~ t1t~e re<i~tst-6~ schmitt & ~ · · . 
·· . · ·'A.Sspci~t~s, Jnc'. [h~ei;iatter "S~l11nitz";]. to adgress. ~ ~'No#c~ ~or.t!) ls~ance Q{' . · -.:. · . 

.... 

. ··Executive Director ¢eaS.e and De.sist Order fo:c:Vjol~tionNo. V~-03-01&" d~ted.May:8~ 
.. . . . . . 2003' and, is~¢, by Iiand~deliver)r, {h~e~after '.':N oti.ee"] to their. ~liea~. ~ . .,ames Kay·, . : 

.. · . )r.;.a P.artn~ in the ~ted LiaJ?ility CorP.orat.ion8 (LI:-Cs)·ofreoord ownersipp of the . . . 
: ·. · s\lb)~- :Parcds· [herei:ri.~eJ;·_'~K~y''J;, ·· . · . · . ·· ._ . . .. . · ,. · · · · ·. . . . _ . . '.J·.:. 

-: ·,. 
·.· .. ·· .. 

. . ·. . . .. ··. 

. . : 

. .. . . .., . .. ..... .. "' . ·. .. . 

· The ~x~tive direcior . .Oftlie .California Coastal.Cominissiort has ,pro\rideq _Writt~· no~ce .. 
·· ofthe iD.tent to is5ue a Cease and d~isforder pursuant to. Section 30809 of~bllc .·· . : · 

.. 

·Resources ~co4e{hereina:fter· "Co~ Act~~-- The. Noti~ ·aireges. ~(.there·h~ been· · . ·. 
. :Unperttiitteci r~ovat. of natiye ooastal·~age sqilb ·v~e_tatio~ gtadingJll).d co~!IuCtl.on. ~£"" · .. 
. :new roads "on aiJ..'or some oftne following ptop¢ies"1: .. ·' ·~ ·:.. . . . ... ' .. 
. · . •·. . . . . ~- . . . . . . . ~. . .· . . ... •. 

-· . APN-·4464,.019.-001 ~·· .. · · · 
·-, · · ·. · ... : :. ·APN ·4464-ot9-oos·· · ·=· · 

·· · . _:-. ·. APN 4464~ui9,-010 

... ~·· ·--- ... ~·- :. · · ·.:·~· ·.z~::~~tg~~.~~~~· ·._· .... ~ 

. . . · APN 446.4-0l2~6ol· . 
· . A.PN-4464-oiz-oio ·· · . .- · 

· .. · : -. A.PN:.4464~0i2·-·0'13, · . 

,. 

. . ~ .. 
.. · ...• 

... ··· .. 
' · . 

. ~ 

. . ·. . . 

• • .. •• #> 

• .... t · · . . . : : . ·. APN 4464 .. 022-014.·. · . _. ... · : ·· . . . 
:·. . · .. : _. .. · , -'APN 4464-02-2-045· · ::: · . 

., 
: ' 

.. ·. · . :. AP'N 44.64~022~9-02 . 
. .. · AP.N. 4464-022~903 · ··. . · . . 

.'· ·.· .·.· ': ,· .... · ··. : . . . -
. >" . : ··;:The propertles·4i~ghte~· ~ ~ld ate. ~e ~~;·:pf~.~es ~ whi~h·Mt. Kay, b~-LLC'~· of w~ch ~e is a · .. · :. 

member, have ownership interest. . ·· ·· :· · · '· · · · · · · · · · · · · 
. . . . . . .. 

. - ... . . . . . .· 
..... ' .... . ~ . . . .· .'. . .. ·.:· ... 

\ . 

., 
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The Notice di,rects K~j t~ '.'ce~~ and· desist fr~m carrying o,ut ariy UnP~tt~ ~ctivities, .· 
·whicll r.eqtiire a· Coastal Develo.pnient Pei-tilit uriderthe CoaSt~lAct •. including ~y .- ·. . 

.. de~elf>pment'~ri.sist~g·~f co~s~ction 'actiVities ~d/or the ~e of new road.s." . . 
I •'., ' . ' . • • ., ' . ·•• • 

. . : . '! . ." .·"' B~sis·for Issuance.·of a"Ceas~. a~d'Des~iOrder is."Deficie~t ::··,.: . 

.. . . . ~-ecfi~ri ·3~S,b9(~} ~f·~-~-·co~~- ~ct-pi~yi~:~:~~t th~ ~~~t~;·.~ay fs~~a ~~~.e-~~a: .. :~: :· :~ · , 
·. . . .: . . .desisforder -'~if.the exe'6l-itive'~fr~¢tqr~e~~i-nli~~s·thaf[a··p~qri} has \md~eD, otis ....... .' .. ,::- .... 

• ·.·' ·. · · · · .. '·threatening to··unde.$ke, any'.activ],tyUla,t_ (1) may J;equire a perlp:i~ from th~ ·cci~s~l.on · .. : : 
. . '.· : ·. 'Withouts~~g a:p~f'' :(Emphasi.S·added). ·The Notipe:alleges that there·has 'b¢.ei1,. .. ·· : . 
. ~· ·. _:: . \inpernrl~ed rel;llbyal-<?fnativ~ coa.S¥i}'s·a~ s~~ v~getiltion~,gz:~g-arid'cio~tniction.of . 

· · '.·'. · · ···.· ; new roads on alforsQmeQf'I..2.·properti¢s iocated·in:Los.:t\ngeles-C'omio/ .. · · ::· .: · .. ·· . ·.. . . . . . . . . . . . .. . . . . . . ,. 

... 

·.· 

·. ~ · ... ~e·b~~i~ ·£o~··ci;~6iudfn~ ~~:~~g-at .a det~~6~-~~hm~~i~e4 deyelopxh~t : -·~ · · 
has·been·tltr~ate~ed 'or_Uridenake~ ()n. each of the i 2 named _properties]s ~cert~.~d ·. 

· · : · · · · . · th~~ gpen to question .on ·_tf?.e .f~ll6wing .gto~ds: ' .. · · .. : ...... ~, · . 

-(1~· ~i.i~~ UnC~ ori·~~W:a. ~~·er~m-~~~~ -~~-b~~ ~a~;by.fue:ex~cutl~~-_'dire~~~r·· :: . 
. .. : ... .'. . : ,with re.Spe~ to' each--and ·ev.~ one ofth~ 12 list~·prop~ci; giv~· tiie s~t~eD.t : .... 
. · · : . in the Notice .that ~~periliitt~d development ha& occurred "on. all or some". of t4e . ·. . 

: .. J2listed pr~~es ... The_plain.'~e~g ·of the ~~~t~eilt is thaf it ~s ~ot known.· :·. · · 
:by ~e.executi~e director whether: or-not the 8.llege~ ~perrilltted development has - · . 

. . ·· · ocqurred on eac4 and·ev~ one of1:lie.I2 named propenies. :Cl~arly, if it is only · 
:"some~;'· it is,nQ1.'8J,I. · To-procee,d'Wi~ ac~e· ~d ·desi~t or.d~ diiected:at:all_ · ·: 

.. ' . . .. .. tWelve pt:bperties.V[ithput aseparate 'deterininatiori'thab.~~penrutted·d~veloptitenf 
. ·. . . :- . . ·.-I?.a.S been thr-eatened'- C?r'':urid~~ as to each B:lld every proP.ertY'ex.¢eoos th~· . . . . 

. -auth~rity.ofthe executiv~, director :PUrSuant to Seetioil 30809(a);. Cease alid de~st · 
: o~ciers aie:a~powerfiifenfor~ent.tool and c~otbe iSSU:~d_b.asedupqn· tentative.:: 

·. 

-~~ i.J;ldeterminate_ ~tat~~iits .. _· · ·. · · _ .. :. .. · .· 
.... -. :·· ...• · .... _· .. v·· :· .. ·.'· .. ··.· .. · ·._.·· ..... : ,.~ ..... ·~ ·.. . . -'·· 

· (2) Further .und,erm,ining: ~e ct:edi1Jility -~f the: d_eteJ:I?inatio.n:- · sey~ of ~e twelve. · · . ~ 

; 

. ·· named_properties in the No.qce ru:e not.owned by Mr;-Ka;Y;.or-LLCls of.which he · 
: .. . .is. a: member. The:followmg ptqpertieS'are ovm~ either.by-1:he National Park . . · ·. · 

-. . '·Service,: or ofuer._mdi~druus or.org~zat:i9ps. · · · · ... · ·.. · · -:-: · ::· · =· · 

. . . · ·. · · · . - < . ·APN:. 44.64.:ot~.:oo1· ·· · · . ... . . . ·: .. · · 
APN 4464-019-900 · · . · · : ·. 

·. · ... : · -~·APN-4464-0i--9-901 ·_. . . . --: .. 
. . ·: . AP}{4464-022-0iJ.... ·.· . . . . . .. · . . . 

. APN 4464-022-045-. ' .. -· . . . . . .. 
. . . APN 4464 . .:022~9'02. . . . . ... . . .. . . :. 

. · '. · <APN 44~4~:022-903 . .. .·. '. · · . . ... · ·. 
. . . . < . . . . ::_ -. .-:. . .. :·. · .. > . :_": :· ·.-: •. ' :_. \. _·:.· .. ' . ,'... · .. · .. ·_; 

. . .. ··. (3)· 'ftlepropeityidentified·as APN'44~4-019.:o.os is traversed by the Coastal. Zone·.-· . 
' . .'... . ·:· . . Boundar)< It P,as yetto b~ establ~s~~ ~hi~4 p9:£tion ofthe.ptop~;.as weil:as .. _:. 

. ·. which' ifariy'o'fthe alleged roads, is subj'ect.to CoaS_tal.Com:niiss.ionjurisdictiDn .... 
• • I • • • •,' ' • • • • -. : • :' •: • ': ,•• .•, ' '• • • •• - • - • 

• 
2

. The c6mJ?lete ~st a~ d~ri~~d fro~ the ~otic~ is pr~vided ~-the iDtro'd~~tion ht:rewith.· . . . . . 
. . . 

; ; : .. 
· ... 

'I - : 

.... · 



... e. .... 
- : . . . . . . . 

C<:>~tat ED:foroclnent Super:viso~ ·st~ve Hudson-~ represented to SchmitZ a1l<l . 
AssoCi:ates, .Inc. that they Will·have to·review.the boundaryVis-a.:vis the listed· · 
P

uceisL . · . . · · · ~ · · · · ~ · . ·. · ~ · ·, · · · · · 
. . ~ ' 

·, . .·. 'ibe~~~.~r'At>;.ciaJ:;e~ent1yheldir;~~i~:6uhv. cilit{)~a·6,~;· ·.. -·~ .. 
· ·. Commission.5.· th~t.t:Jie: '~oiiil:l¥ssion: c~ot ·con$id~ iinpads; otitSitle ·of 1:he - - · · .: :· ; · .,,:.-:? 

·:.:;::;~:~::~2:2~E~~~U~I~~rf~1 
. .· . . .. $e ooi>'ermitted actiVit)r.~d itS locatiori'on:the·.~bject-pn;~; 11 determination: . ·.. . . . · . 

. . ·. . c~ot .b~ m~dcf?S t6. whether,, there lias'· 'been unp'enmtted .. developp}en~ hi' . · .. :'; · .. 

. · .. 
·· .... •. 

. . ..... .. . 
... .. .. . . . 

. :·violation of the Coastal:Acfq~ .. this_prQpert}r .. _ ~o~4·a·~ei~titiiilie ~aae .. 
.·. . ·that ~ctivity 6ccmr~ on this parcel: Within thii,co~t~r:ZOne; Ka.y Will. apply. fot. : .. · .. 

~ .·. 

. . im ·~fier..:~e-fact 'p~lt to. addt~s: any activitY.th.at required R: coastal d~~elopinen~ 
.. p~t:. · ... -.. · ·: .· ··· .... ··· . : .. : . ' .. · .. ':.. · .. ·. :·: .. · ~ .. : ... ·.··..: .'· . .- ;_ ... 

• • • • • • • • • • • • 0 ~ • .- • - • • ••• ... • • • .. • • • ••• 

. .· "(4) ·-Alir~~· ~cttft~t~c~ ~or~~~ the ~P~~~i'r~~ds 's);lo~· ~P Co~~~i~~.:. ·: · ·· 
. · . . · staff. during the·. ~ite :visit' of May 8, 2003' 'wjth _Jac~ Ainsworth,. SuperVisor ·or . · . 
· . . . · rtalmiD.g and Reglllatiqn, S~eve HJJdSon,.E¢"orcerilent Su~i5or, 'mui'·ToJll. . .. ·. . 

. · .. Sincl~; Enforc~ent Officer, With the ·excej,j;l~n of tht road ·Wi~ parce144(>4-' · 
· . ·· ..... q19,..QOS is .ex~pt fro~ ·the. c~~tal develop~~(permit 1;eqwteriien~ p}ltsitant to .. 

. Section .3051.0 of the C.Qastal Act ·and Section i34S2' cifthe Califoniia Cod~··of .' .. 
Regulations· · · · · · · ~ · : · .·· , .. ·· · ·, · · ... · ·. ·.· · .. · .; · . · ~ · · · 
• ··.. • .. • ..... • ••• ••• • • • • • ••• ·.. •' .... •• : : • • .... • .. •• • • • 0 •• • ."' 

..• ':' • .. ! • 

. . : · 11 was ~~teti:m·tli~ cprre;pondenc~ dat6d May i2;2o03, :from scb.hri~ to: the = ~ ... 
. Co~SioU, m)::espotise ·~o·.~e ·~oti_c;:e, that Mr. Kay int~ds to ptcivid~. a·.·,~ · .· 
·-~pographlc m~ ~hicli de~~~tes._th~ location of the i:oa.ds ~~cted cin MayS,,.. . . · : 

. 20.03·, along with .document~tion. that the "ro3.ds· wer.e etdsting? pre-C:Oastal; and· .do·~ 
.. nof constitute 'developin~t ofnew·roa<is: ' . : '· ... ·. ·: . . : . :_ .= •. . •. . . . : . 

.... • • I • :· : : ''.. '•, •. ·, • • • •· •. ' ·.~ • ,: • • • • • :, • • ,• .... , • . • • • • • : • ... : ' . . -. . • • • • 

·. . . . iris n9t..ohly.pre-~a;tilrci; bpt.h~ and:\)nwarrarit~ -fqr the 'eiecutive director to ·pr~~e~d ·. : 
. . . .. . . . . 'with tiie· cease .ap.d desist, .e>rdet at this: time gi~~ .th~ un¢ert~ty: and.d~fici~~i~ in·the . .. .. 

· · · · 'Notiie~ with resp·ect to 'the 'named properties, arid· questions :cotice;mfug 'Y~etlier. o~ not the . ;· 
... . . . . . .. alleged ·activityjs .subject to ~ cqastal deveiopm¢rit per:p:rlt or exenfpt:· Mi:. K.a),. 'Yishes to . 

·... . :· . . . . . . . ·"resolve' these is~es mid'wl.li "provide .the ex~cutive ;dii-ectrir'.with tbe hiformatiOn' reqUired: . . 
. . . '· . . . ~0 ~ak~ a fqily'ihio~e4 d~t~tio!l. as to whether'the. auege4:' ac~vitks require a ... :-.. 

. perinitfrop1 tqe·.conin:iissi<in. A det~atioii' ~ot jvsilfiably·be .made anhis tin:ie · 
· . ·. ' that ~;emutt~ir developni~t in: viol~~i9n of' the :coastiil Actha8 occU.rred ·on :the listed: · .- · · 
~. ·,. ·-: propemes·as:proviciediormt$eNotice. ·:- < . ·~ ·' >. ' · · · · ... .- .. · .. · . · :.· .. :·' :- ·. · 

·' : . . . . : : . . . . . . . . . . ~ . ' .... -~ . . . . 
. . . . . . .· ~ . 

... ' :,.~ . . ,. :· ·.. .·. . . 
0 0 I 0 

, ( •, ~ , I .· .· .. 
• :' •• 0 • 

-~ .. ' . ·.· . . · ,• · . . ·' ·. .. .: . . .. ·, 
·: ·.· .. · .. : . ;. 

'•.: 

... 

. · ..... ·: 

'• ... 

. ' • ... 

. . 

.. • ... . · . 
:• o •'" • • • I 

... ·· ·. . . · . 
,"''• I .... . . ... , . 

: • 

0 

• • ." ' ; o o • ' • • • '. • • 

0 

• 

0 

, • • : ' • • • , '. ' ~ '• • : 

1 

•, O I : 

.3 Cburt of Appeal of California, First Oistrict D~visi01i five, AH)Ol94 («;::a1.j\pp..4th 2Q03), Modil'i¢-May 9, 
. 2003. . .. . . . .. . . . .· :.' .. · •.: . . . . .· 

... .. "\ 

. ',.. 

. •.' 

. ... 

:·. . 
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·D.. Prer~quisit~s to:issua·n~e of: a Cease and.Desist Ord~r Have Not Becm · · . 
· Satisfied .. · ... · · · · · · · · · . . . · .. · 

·,. · : ·A .. Notice · -
. ..... 

.:' ·· .Sect1~n-3o809{b)~f~the'C;o~Actartc;f.Sectionl31Sl{a)bfthe.c6RproVide·th~ ·:: ·,; 
stafutory)ioticing r~uirementS prior ·to i~~ance'of a .. ce~~ :~d-·de$i'sLorder; ·Th~illo:fice . } .:.;c • 

'. of·in,t(mfto'.issue a' eWe m+d.~esist:otder.shau.~iu~e;·at:a!ninimip:b,.nalrt~:,olfr,lp~~:t. ,;~:r'~ 
. un(l:erta1cil}g or~eatening tcnuidertak;~ ~penmtted.activit}r;ideD.ti~i¢ation.:¢'tlie': '.':· .... · i'.:;; .• 

·.. affecteq propertY, and a ·qesCription ofthe''unpei-ml~ed,activity up.9ertaken.or tbt~teneQ: .. 
. that may require .a pertriit ~oin tlie C()mlnission,; "together With an e_xpianatiol} o_f th(; .: . . 

.· . basis of the' executiye dir(lctor's beliefthat the· specified actiVity meets the criteria 'of · .. ·. 
..... : sectio~·308iO(a)/~~ CCR,Title'i4/Div~ 5.5·~ .CJ:i::s, SUbch.:: 8; §13l%l:(a): · ~- .. :· :. ' :_ : _;·. '.~· · · 

. . . . . . . .· . . . · .. 

. ;_.: The .Noti~ d~s·cri~~s th~f~il~wiilg. as devel~pfu~t that'_requit~ ~· co·as-tai-~~y~lopm~t ·. · · · .. : · .. 
. p~t: ·~coristruct~.'oz{ of roads: and ~emoyal of native vegetation o:ri l}le property .. ". The· . :· : .: 

- . Notice provides ~ay,.sho~d c~~.and .desist from 'co~truf?tiOn acti~ities. ~it4 respect't~: : . 
· the alleged new :ro34s, a.S .well as· use 'Of said roads: · : . · . · :. ·. · · · · · . · . 

• • • • J • •• J • - • • • • ••• .. • 

J ••• • 

. 'in~~ are additi~~~ .. ~tat~~ri~ .~tinn: the_ N~t~~e i-eienfug ~e~~~~lly to '~co~~ction . 
' . . actiViti~~d and ".any Unpenmtted activities.'; In addition, there are g<iri.erru $tateinexits that. ' 

. .. : , · Kay :is to ce~e arid d~s1~t from· cari:yfug out jlripeimi~ed a~tiVities. A desenpticin of : . . . . 
. ·.: ... : .. ' ·.· these reference(i'activities is ri.ot. proVided. Given.that Section 30S09(b} of.the Coastal Act ..... 

. :· . . and ~e~tion 13181_( a) <?f tb.~ CCR:gpeciflcal:lyprovide that th~ 'activitY bemg ~ddress.ed by,. .. _ . 

.·•· 

. · . the· propo~ed. ce~~ aiJ.d qesist. order must ~e d~¢ribed, it IS our underStandirig ~at the . ' 
.... only actiVity b~ing addre~~ed -~y~e ~otice' is .that sp,ecifically.relatect t6··,the-all~ged . ·. . . 
'co~Ctioii of roaqs and·remoy~fof.~~tive 'vegetation on the property, 'since·th~e _are . ·.· : · .. 

. · · · tbe.oply activifies,(ie_scribed iii-tlie.Notic~.' Given tpe enforcement natiire <;>fthe·Cease : 
. :and Desist order:-~~ its rep~sions, the. acti-vity·frQm which an allegeQ violator mu:St ·.· 

cease and de~isp;houid· b~ cl~arly _and specifically, provided.. . . . .. . . . . 

· ·, :of~~r.~ot~,-~e··~.o~c~ ~~o ~ro~~~s .th~~·Ka; ~~~~~ ·q~ase au~· ciesi;t.in i~ :~i~ -~[ 
.·. · ~e r~ads_.. Dse of the roads a~es .not ~nstitut~ an ;:tctivity that. requires a perririt·fi:9m .the 
. 'co~ssion and tbu~ds notsubjec(to .t4e.cease.:and d;esist order p~siuirtrto ~ection . : ·. 

· . · 3 080.9( a) c;if, th~ Co.~tal.Act:· Fui-ther,.ther~. 4~ beep histori.Cal arid ongoing vehicular,- . .. 
. . . p~~~trjan and equest;ria.I?-. i!se o{the exi$ting'Ioads', ·.cdiistrucf~<fprior'to Cp.punission· ....... · . 

jl.¢sdiction: Written clarifieatio:Q.by.the Cofurtiission~t~ffis.requii~-~ to \vhat · . · ·. · 
. . . .. COfi$~itutes ~e; i.e. v_ehic.ular' tra:f':fic; waikiiig, horseback riding~· hci.w the·parocvlar: 'uses of. 

· :the road meets· ihe. cr:hena· of SeCtion 30809(a) of.the ¢<:>astal Act;'.and. -wha,t-lf any uses . 
-ar~ subject to· the Notice. . ·. . :. : . ·. ·' : . ·. . · . ·: ·. ·~ . : :,- : .· .. '; ... ·.. ·. · : . 

. . . '·. . . . ~ . . 
.. · 

·.,. . ... 
~· .. 
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''' .o· .. 
. . •. 

' . . . 
• " I • , : • .: , • • • 

··. ·. . .· . · . B. Respon~~ ... :- . 

. . 
· :_ Sectlon J(}so~(b) of tli~ Coastal Act'provid~s tha~: ~'the.cease and. desist shall be is~ed 

. . .· . . . . . oruy 1rthe P~.Q~· .. ~- .. h~ r~1c:;d ,~o re.sP_on~ ~ a: satisfa~iy maimer. to · .. , ~ .a wntt.en>· · · ; . .. 
· · . .·., · ·notice . .,' (Emphas~s added) · '·satisfactory Ma.Dtier' '.~charaoter;iie[ s l ~ re~oilse to ·a noti~· ·. 

. . ·.:. . .· . pr~~de4-in a~~rdance·wi.~ 1:he·requir~~t$ _9f~edion' ~Q8'09(b) ofthe ~astal}\ct . : ...... ·.::c;· }.' 

.. . :· ._ .. ·,:.~~~~tl~~1iJ?J~~;~;;;,;::.~~~~=~~::~?n~=~~2~eikt;:.J~\~,~~~.:1~[.,I';~~,:.:\(~~:··· . 
. : · . . ·~meets: either of;.the.follo\y.ing:con~tic:>ns;.p~o:vid~ herewith._~r~l~~tp~: ··~.::::·\ :;_~.-~-. \ : :· _·: 

• ·:. ·.·• ·~· t· . -~·:. : .• :~ : . • :.: ••• ·' ... • ............ ·.: .: · .... :·: ..... •.•• . •. • • ~··:.·. • .. •. ,.... •• 

. . . . . . .. . · .· .... : -:- ·d}. s~m~ent hif~tiD~tion.is ·providcif~o ·<i~aru;trate_to the satisfa¢tipn or the· .. ·: .. . · ·:·. ·. • 
:: ·. ": . . . ·. ·. · .. · . . · .. ·. executive dir.ectiQn:that the activity sp~itled iii the notice .does:not nieetth.e' . . 

. · ..... :· .· . · :. crlteria.of.sectio,:i 308Q9(a) ofth.e·C~astaLA.Ct;. , ·:. .... :_ ... >·· · . ·. ' ·. : · .. 
• • • •' •• • : o • •\ ·."' .: ._.. ,' • ~ • :; o o • : • ' '\ '• •• 'o ,,•• o • •• ' .', • ' • :: .; • l• • .... I 

.·: ·,._ (iJ Pr~Vid~s· ai1 ·hl(orirtati~n·:co;c~g:th~:~¢:Yi~-.reqtie~t~d by the;·noti~e, .:._ .. ·. ·:·::: ·· 
.. · . . · · ·. . resl)ltant ·in Uin;neq.i:ate'.and compl~e ~ssation of ail work ~peci~ed ,41 the ·: 
. ' . ( . . . . . . . . . . notiCe 'and ~ci-t,iqes" ap. agreeJ;lierit _by $~ re~P.ients· qfthe nptice~ follo~ed by . . .. 

.. . . . . ... .: >. ·. actjons which ~ly._catry out .SUchigteement,. to comply ir{the Iti~~ and.· .. 
· · =-, · · .... ~:· ·· .. : · .. -wtt.h.ih:ili~tiniefiable·specifi~d;fn·the.notic¢.· ... ·-< ......... · .-,.:. · :. ·:_.·-·,_ ; .. 
.. ·· . :. . . . . .. .. . . :·.- .C9~ Title 14;· Di~ .. -5 ~$, Cli.'_5,: Sub¢h~· 8~ .§ 13180(a)· (1} and (2).: . · ·. ." '" · . . . .. • . . . . . . . .. .. . . . . 

•• •• • • • J • • • .'• '· • 

· . Th~ Notice iss~ed-to Kay-on May:&;.2003.~tates "t~ pn~y~t.tlie issuan~e (>_fthe :Eiecutive. '· . · 
· · ( · . . : Dire~tor. Cease and D~sist order, you ni~.t ~~the ~9~lowing.-; ~ · .... : ........ ·· ·· . . ·: : 

. ·.. . ·. · .. -1-: ·:·Ul~f~o ·fm:al~ ~P.~~~ ~~~elo~~e~ti iilcttidhig c~~.~~~~ .. ,. . . 
.·. ' .... ·. ··· .. : · ·activity-Mil occur until tbe.Cori:U:nission siaffhas stateq.'hl, . .- . :· 

.· · · .> Writing that ~ns~cti~n activities mayre~~i:a.nd_. .... :. .· · :. 
. . ~· 

. . .. ,.. . ... ·. 
.. ,•. 

·. 4.:. That' no. use" of the unperi.nitted: roads ·wm 0~ uDless ap.d;until.· . · . 
. : Sl1Ch tilDe aS: s:ucb use-were .. to be"leg~y authori~etfby the' . . ~. . . 

·. · ... Conumssion." · · .. '· .> · · .. ·• ... 
·-~ h~:~~plled. ~~ th~ ~~~d.~ad~ by'tije'~~~utiy~ dU:~~6t p~~t·~~-:tbe :=_ ·: · · . .' -~- ··.- · ·. 

· · · :Notice; although the ·actiWty·pfobibit¢ is not:de!in~ th,e:~ocation 0fthe activitY "is not .. · · · · 
acc-utateiy proVided :or..deti.Ile.ated~ and· ¢:e'.demand ~:x:ceeds the ·s~op_e of the. ·authoritY' · 
vested iil.the executive <iir~ctor by 30809(a). Gftlie Coa$1. Act.,.. th~ ~oads are "existini · ... : ' .. · . 

. pre-c68.stai, ~ccoasta~d·~veippment perrillt_is~notreqirlie~ffqr.rePirl{~a··m.am~~anc¢, ~se _. · .··. · · 
"·is.~ot dt?fined,and the use' offlie roads:po~· not_~il~ti~te dC?:v.elop~ent: :· ':". <·:: .. · ...... ' . · .... 

··... . . . .: Aii. ~~~~tie~:~~~~-,~~~~a~:~ci~~~~-~~ait-~d·~-~~~~~~~~~~k ~~~~s~·~f.~e·-~~~d.~ !f .. : .. ' .. , 
· ..... · .. ·. ·: t,her~is" ap.y·r~poi1ed activity'ofuSe im4-ac~=Vity,._Kaybas·r~u~sted the doc~entation. ·~ ·:.- ·._ .. 

... ·· . . . :·v¢fYing_any such_repQrts; a8.be.bas·ceas~d.aJ.la:¢vities:·:A C.lmjjlc~tibn.shouldbe: · · 
.. I.· .. : •• ; • ~: .•. provide~ ~·to.:the·.~se a:n~.degi:¢e_ ofuse, and -~~tivi~~ _s.~ th~t.Ka:i~.aij ad<iress the-~.:·· .... : 
.... · .. · ." coneernsofthe_Com:lriiss~on~·· .. : ... · .. :·· ·.: ··._. ~ ____ .···--.. : ._.·,.·:··· ... -.... _.:.": ~- .·. :· 

• 1', .• ••.. 

. . . · .. 
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... 
. ·To date,X~yh~ taken·frie following~steps to-eonfinnthe above·s~~t~ents:.: .. 

. . · .• · .. Up~nr~cei:mg_the ~o~ce ~n·M~;-~~ 2bO;~ICa),.advi~ed Mr. S~e~e·H~ds~~;Mr. >. 
Jack Airisworth and Mr. Tom._Sinclaidhat.he.:.would directhis<field·crew4:o eease·. ·; 
~y:,work ~n ~d i.n.Spe~d roads . .- : .' ' . . . •; . : . :. <' . I •• ' : : .• •• • • •• , '. • . • ' 

·• · ·on·¥a).r'9, ioo3; -sc~~left a;voi~~l;lla~(m~s$ag~-fq~Mr~:·:HU:d~_~Ik·oii~~·~gain · .. :: ... ·. 
.. . . - .· a.ffliming au-behalf of J(a)d:hat all ~ork qn, the Jnspecled -roaas:1l.act 9een ; :. . . . . . _: . ! • :' 

_:· :· ; ·~ _; . ,: ·. :··suSP,en4~:·· .. :.'. . . . ·: : --.·: .· - ·: . '·~·: :.. ..... :-: _.:.· .:,-:·:· .. :- .·_' .. ~· .. :~:- ._: c~·:·_ :':;\:/.:;.·;:~; .w;;_;· .. ·r;:~:.y.i·::.·::c'· ;:;i;:f- / :: 

. . . · · • ·. ·. On.May 12, ap.d .13, .2003, S~binitz submitted. via facsiTJiilC? correSp<:nideri~~,tQ :Mr;o-_ · -. 
. - . .. '· . . -·.:. ·Hudson; ~dVismg ~:once a~ ·that all work 9h -the. mspected:roads.ha:d ~eeii . . 

; . :~ded: Jn ad9itiQ,n, ~ll ilse'of'the roads.liad ceased with ilie'exception of~ 

·. 

· ~·ection ~ond~~tea With_ ·and ·at the .req~esfo.f Los 'AngeJ~s _:Coimt¥ ·~uu~mg' : ·· · 
.. .·· .·· __ lrispectors.-on-May_.p,.200~. (O~_pi~svi~C~~edMail_to·folJpw.} "· .. :- : . _ 

_ .. ·. - ... on May :14; 2Q03; Sclllpitz suqipitted yia_fel;CSiipile tC?,Mr, Hudson~ee).arp.ti<>ns" .. 
. · ,· -· · . '. from Mr. Kay and his. foreman D'ale J aureguy arle~g:¥Jid.er penatty ·o'f· p~ury .-. 

· . < . t1u\.f8Ii wprk on tb~ road$ had~ased- smce MaY.· 8~:2o03,.~d,fuat Wifut4e.: .· ·_ ... 
: . ···.·e~ception.of~~-May)3, 2603 tA ¢ourity,B~g·.~ S_afety inspeetioil,·all .US.~ ,. .. 

. ofthe rpads:~so had_b_eensuspended. :· ..... : ·. ._ . . ·'.. . . . 
,··. 

~s we·ha~~·,~e~~~ocally-:~~i~[&j,;~~t··~ ~orkon::~d·:~s-~ ~fthe s~bj~~t r6a~s· ~~-
. - · . . .ce~sed =ptir~uant. to fu.e :tenus· of the Nqtice, -t4e response ·wa5 made. iD, the manner ~d . 

within the timeframes deni~d.~/ap.dX:ay 1s·m fu!l.co~pli~ce·.wiili tlie requirements (}f 
··, · · · -· · ·s~tio~ 3os·o9,(b}ofjhe·:coas~.Act: _-Thus~·Kay~as r~~potided'in ~~satisfuctocy~~er'· .. · ·. 

-p~t.Cali~oinia·¢od_e6fRegulatio~~s-~cpon 131SO(a)(2).~d _ace~e~d desistor~et:· · 
'should not be issued: . FurtheJ#ore) -the docinnentation !0 .d~OD;Strate tliat any activity . 
cOns~t;uted inete-repair'and maintenance wor~; wl:llch is exempt·fr6m"coastal . .· -.. - . : 

. .. . ~ 

. . . . 

~ .. development 'p~it requirementS, is actively being compiled,. . . ·- . . . . . : . : ·.- : . . .. 
. . . . . . .. . . . . . . . ~ ·. ·. . . . .· . . . . 

.. . . . . . ::. . , "' 

... 
· ... : 

. ' . . . .. ·. 
.. . . . . : ' 

XC:. . .J 8.11les Kay: . · - · . · · · · · ·. · · 
... -~ Fred; G~~s,. ]~sq. , · .· · . . 

· · ·.Repecca·Thompson, Esq. · · · · . :. . .. . · ..... · > . . . 
Jack A.fu.swofili; Sup·~r-v~sor'ofPI~g.~q Regulation~ CCC · . ·. ... · ... : · . .-· · : 

-. · : Tom Sinclclir~.EDioicem_enfOfficer,.CCC -. · .. · · : · . ~~ . · ··-.· · · · · 
. '! • • • .• . ~ . 

. · .. - .. 
. . ,. 

• •, , ... ,J, ', I,' • 
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Ms. Donna Stlen 
June II. 2003 
Page2of2 

ac:pnliag the effect or 111c road :mailllenaoce ~ Clll .... ~ I _do 1101 ~~~be BDY ~riCallt . . .. 
edvcJ'se.impaciS- "'be mads arc simply too 1111D0t'ofaporenrialmDeit~ amd1D0 lilllc.«aa~f«·~,; 
'lulbitat·~ 10 be of concem. ~· .--~ 10 be mbuodustood 1D.JDCID .~··•roads ;;,. ·.·, .... 
1broPgh habilat-'* ~ oooessa•ily bcacficia1 tD wildlife, it~~ Ut apect 1bc ~arc uSed bY ;): :,<;'' 
Jargu ~ 1D fiK;alilarc lbeir move~DeDl daroGgb lbe area m ligbt of the 5QDOUIJI'Iing dense cibapalral .... · . , 
~poteotial erosion aDd silradon ba2ards, J DOled 1hc ~ abscnec of any e~ 1hat tbiS was 
a problem. JlJdicvc this is dllC to the cunioc. drippillg aucl sp-cading 01Hirt methods U!ied 1o dear lhc 
rwds. The chipped iiiDd spread material ~ bolb t11c Mad and its margias.. I spcculab: 11aat lhis use of 
c:bipped matetial. wbc1hc:r ina:ntional or oot. 'has cffec:tivcly ~ erosion fnlm occmring at lbc work 
areas. Jn c:onttast. dH: off-si&e 'IIDimpn)"ed .... Jcadbag to 1hc roads in questioo were an observed to bave 
erosional feaans across or along die load beds ...! atlbcirnargibs. 1ltc same~ obserd 1D be true for 
1be introduction of non-native. invasive plant species. AloPg all of 1be off site road margins, rhc:rc was an 
abuDdance of ~. "weedy" species. Y ct. along the roads in question where chipped JlllllC:rial had 
been sprW and aemd Jh a DalUial muk:ll, almost RO iDvasive p'lala'ls were observed ID Other words, J 
be~ ay damaJ:e tbat might have beat feared 10 occ:w, has DOl, due to tbe IDaDilCI' in which tbc 
maintenance was c:anied out. 

s. As a final obscn'ation on the maaer. I do DOl expect dull tbe co.atiuaed uso of lhc roads for Jjglat 
'Ydricu\ar 1raVCI,. hilcing. bildng and ridiot to be a CODCCrD.. 1'be mads elllll)flal' 1D ~ been origiuaDy 
gnldcd many. yeara at6 and a stable roadbed looks to be in pJBce. 'The recent maiDtCDaDC:e. including the 
use of chipped material as a soil smface stabilnu. would indicate fuDire use i$ nM a problem. 

t·understmd b01h 1he Comity of Los ADgdes and 1bc Commission blrvc at least hinted 1bat mitigation 1118)' 
be recpaiJecL However, I fiDd DO rcasoNbJe cause or impact dft:sholcl crileria upon which to base 
mitigl"ioe and I do DOt bel~ COIJII'"'saf•wy .IIIC8SlR$ 1ft waaauted. ThrR 'has beat no madccd darugc 
to bioloJ;icaliCSOUI9CS; and. I do DOl c:xpcct any 10 be a.'ISOciared widl CGDtinDed use ofdtc roads.. 

Having stared my couclusion above, l do have two JCCOJnDlCDdatjons to consider. First. I recommend tho 
maintenance work be completed. Within APN 4464-019-001 maintCDaftCC work on the roads appeared to 
be incomplete. In particular, cut mart:rial bad not yet been chipped aod spread ovet" the worlc: areas. 1 
SD'Ongly rec01JJII1Cbd 1his work be completed io. order to minimize the potential for erosion and the 
establishment of invasi~ plaots. Second. witbio Chis same pan:el. a road c:rosses a small but distinct 
drainage feamre which I bcli~ is .indicated as a bJuHmc strcam on USGS topography. The road crossing 
(minor as it is) should be s:t:abilized so surface nmoff crossing the road wm not result m erosion. Here 
because of tbc volume and velocity of runo.ff expected. the spTeading of chipped xnaterial is liktly to ~ 
inadequate. Rather, 1 n:commend rocks from the surrounding area be used as a road bed in the form of an 
"Arizona-oossing". ib~ preventative measures will ensure there will be no Nlme damage along this 
ponions of the road. . . · 

If you have any questions, please do not hesitate 10 tOn~ct me. 

Si Jy -~ 
&. . 

Nclsoa 
CODSUlting Biologist 
14230 Delta Drive 
Dia~ond Bar, CA 
TeVFax. (909) 861-8502 
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VIA REGULAR AND CERTIFIED MAIL AND FACSIMILE 

J unc 27, 2003 

Mr. Jame5A. Kay Jr. 
LT-WR,LLC 
P.O. Box 7890 
Malib~ CA 90265 

AS REPRESENTATIVE OF: Mark Ganey, APN 4464-01,~1. 
Panorama 'Raaeh LLC, APN 4464-019-008 
Deer VaHey LLC, APN 44~9-010 
Paaorama llueh LLC, APN ~~22-01 0 

PAGE' 2 

SUBIECT: 'Notice of Iatat to Comlaalce Rlsaoratioa Order: Pl.....tiag, C011at.J Act 
VloldioD File Na. V-4-U-011 (Kay)- Uapenliaed Jndt.& of aew .._. •d 
at least oae pwiCd pad; cstellllft datrace .t: ·~ dlaparnlad ripuiaa 
'YeC'datitta; ltrellll6ed altendoa, iadadia1 placelileat or aew advert~ ud 
railroad ties ia draia•Je coui'H5. 

Dear Mr. Kay: 

This letter is to ootify )1011. James A. Kay, Jr .• and _your agents, pmt.nrts. c:mp~ aad any other 
person acting in concert with you.. that punuant 10 Section 3081=t of the California Public 
hsourccs Code, ("PR.C"), I intcDd to COIIIIDeDCe procccdinp to isSue a R.cstoration Order to 
address unpamittcd developmeal, whieb you arc n:aponsiblc for pCrrormiDg on the f011owiag 
properties (APNs 4464-019-001, 4464-019-008, 4464-019..010, 4464-022-010), loc:atod in the 

· ~ zone DOrtbeast of Latigo Canyon Road, bc:tweeD Castro 'MotoJway and Mulholland 
Highway. in uainc;oqxntcd Los ADples Couaty. · 

$ • 

Commiasion staff has detcnnined tbat you bavc undertaken dcvclo~cnt (as tbat term is dc.tincd 
in Section 30106 of the California Coastal Act) without a Coastal Development ~enoit. in 
violation of Section 30600 of tbc Califomia CoiSW Act. The an~mittcd dcvcloplncnt on tbe 
above rdcrenced property CODBis1s of 1) Grading of roads and at least one $1 ~ with extemive 

. cut and fiD grading on previously uadistallbcd hilllides. iDdudiaa llllCIIgineen:d mads on 

' ' ' i 
I 

! 
i 
~ 

I 
i 
I 
! 

! 
l 
l 

I 
t 
i 

· :· :/ ov~ slope~ ~). c:xteD.siw veptiOil cl~ iod1acli:Jig ranoval of surface and · l 
; .<·c:~ plant ni8tai8ls 'm native chapana1 and ripaiian\~n an:as, 3) stream\Jell.; 1 · · · ... 
;·: ~o?·t-'~···inc:lucfiug graiJio& filliD& RIIDOV8l ofin-cbmncl iipaiian Y.elctatioo. plac:cmem or~<~ :i f' .·· ' 

· cUlvertS and railroad tics, and manipulation ofboulda:m aud cobbles Within stlcam chanDels. ·' 

We are informed by you and yo1.1r employees, and believe t~ the activity occurred for 
approximately four months, betwccm the middle of January 2003, tbro\tgh May 8, 2003. As the 
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Commission has previously indicated to you in tbe Notice of lntc.nt ("NOl") to issue an 
E:xccuti1fc Dnctor Cease JIDd Desist Older dated May B. 2003, significant vegctalion removal 
and Jlldiug of roads requircs a CoaDl Development Permit. Y oar failtJre 1D oh1ain a Coastal 
Development Pemrit,. or a detenniDation from the Coastal Cotimliasion. that a Coastal 
~opment Pe:PDit is not rcquin:d. prior to mad ooostmction, fill Pad CODSinJ(;tjon, 9 fiR pad 
constnlc:tion, vegcta1ion clearance. aad streambed alteration CODBtituteis violatiaas of the Coaslal 
Ad.. If issued by the Commission. the Resloratio:n Order will order you to restore the site to its 
pre-development condition. 

BestoratiOD Order Proceedlpgs 

Section 30811 of the Coastal Act liutborizes the Commission to order restoration of a· site in the 
following terms: 

In addition to any other authority to ort:kr nstortltian, tire cOIJimi:s.rion ... MaJ. aftu a public 
hearing, 01der restoration of a .s'" if it fuub thai tile developrtt6nt htB OCt:UT1'etl witlaout a 
COIUIIJl devdoptnent penn# from the COIIIlllimon ... the develLJpmat ts lnCOIUUtBnt willr tins 
division. and the deve/opmenl u CDIUUJg ccmtinving Tl!.~DID'Ce dDmiJ~. 

Subsequent paragraphs of this Jetter t) deac:ribe lhc unpermitted dcvclopntcnt that is the lllbjcct 
of Ibis restoration order procc:cding. and 2) set forth the basis for ;the detennination that the 
specified activity meets the criteria of Section 3081 1 of the Coastal A«?L 

The procedures for the issuance of restoration orders arc described :in Sections 13190 through 
13197 of the Commission's qulations. Section 13196(e) of the· Commission's regulations 
states the following: 

Any term ur condition that tlte comlrlission may impose which requires remoWJl uf any 
~pmenl or material .slrall k for the pzupo.se C?[ restaring the property affected by the 
violDtion to the condition it wczs ill before the violation occurred. · 

Accordingly, any restoration order that the Commission may issue will have as its purpose the 
restoration of the subject property to the conditions that existed pdor to the occurrence or' th~ 
unpermitted development described below. , 

Penalties 
' ,, 

Coastal Act Scction30820 (a) provides that any pcr.son who violates ;my provision of the Coaslal 
.· Act JDaY be subject 1D a penalty of up lo S30,00(). :Ill addition to ~ penalty~ Section 30820 (b) 

stales that a person who intentionally aDd ~y UDdcrtakes detreJopmc:nt.that is in violation 
.··. r of tbe Coastal.ACt may be civilly liable ill an ~ullt 'Which' shall noi be less that Sl.OOO aa4 not 

more than SlS,OOO per day for each day m Which the violation pimi&ts. Ill addition, Section 
30821.6 provides that a violation of either type of cease and desist o~er or of a restoration order 
can result in the imposition of ciV111iocs of up to $6,000 for each day in which the '\liolation 
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praisls. Fiaally, Sectioo 30822 allows the Commissicm 10 maiutain a lcpl itdion for exemplaty 
damages. the size of which is left to the diacretion of the court. In c:Xercising its diacnticm, the 
court sba11 amsider the amount of liability~ to deter further viOialioas. 

Based upon the rcconi of c::ommunications between you. Coastal ~ ~ IDd the 
CaJifornia State Attonu:y Gaaal"a o8icc. which dale bKk 10 199& repnliue Coulal Act 
violations and permit n:qujR:malts on your at 1953 Castro Molm'Way, (:ommiaion ataffbctiews 
that the record clearly shows tbld 1111pC011iUlcd devclopmatt prelcriaed by you OD pop:rtiC& 
located in the coastal zone, -which arc the subject of lhis Notice of tinent, hK been carried out 
afb:r you were informed that such development could not lcplly proceed without beiDg 
authorized in a Coastal Development PCDDit. As II1ICb. the ICICent unpennittcd &radiDJ, 
~on removal, alraaticm of •-..... aod CoDJtroclion of culY.crts CODStitutes a knowiDg· 
and inteatioual violation of the Colslal Act. The Cmninimi011 rcscrv-* tbc right to seek paWties 
for thc:sc violabona in a sepante pmcceding pursuant to Section 3Q8ZO (b) aod Sectioa 30122 of 
the Coastal Act. 

History of tile ViolatloD lllvestiptioa 

i 
! 
I 
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l 
Commission staff fim. wi1Dcssed uupeauuttcd padiD& aDd ~ raaova1 on the subject I 
properties on Thursday. May 1, 2003. From a distiDCe of scvcra1 hundred feet away, Commission i 
staff observed a crew of laborcn deariug v~ and acavadng a new .road in tbc billsiclc. I 
using bllad tools. On the followq day, Friday, M8y 2, 3003, Cominission Blaff and met wilh l 
yOW' tepft:SQltativc, Mr. Dcmald 'W. Schmitz in the Commission's V.cmura office. Mr. Schmitz · I 
assured Comnrission staff tbat ill fact no gradiDg was occuniDg. that aU wOtt was "'simple j 
maink&mcc"' of existing ~ .. road$. Mr. Sdunitz asserk:d that the work was 1herefore i 
exempt (pursuant to Section 30610 ofdle Coastal Act). ·Commissiori staff requested pemaission 1 
from Mr. Schmitz to meet at the property and enter the site that same afta:noon or • 8JOOJl as l 
feasible to concl1lct a site visit -.d investigate the aDcged violatiOns. Commission staff also I 
requested tbat MT. Schmitz direct tbc worbrs to stop all work immcjdjately, until such time that 1 

Commission staff could roview the wmk and advise you rcprcliD& 1he Mat for permits. Mr. j 
Schmitz indicated that he would ammse for tbe site visit and would notify tbc laborcm to stop l 

iliewmt ! 
l 

Commission staff' conducted a site visit OD Thwsdzy. May B. 2003.: During the period between I 
May 2. 2003 and May 8, 2003, work ~ continbed conatnlc:tion activi1ies on the property j 
despite the request by Commission staff that WOik on dle .roads cease;. Ou the morning of May 8, l 
2003, Commission slaff met with you and Mr. Schmitz to CODduci a site ;~galion of 1be 1

1
i 

pmpc:ny. During 1hc . site iavc:&tiption. Commission staff ~ that uopermiUed 
devctopJDent had. in ·faCt occ:anat, aad w.. CCJD1innini .., occur oa: tbc subject properties. Tltc . 1 
,UI'Ipelllli~ ~~~'MJt,, is D~ n~l~~.to ~) .Gradini Of DeW JOads·~ :; 1 
at'blt ooc.fiU ad witlf<~ve:Cai a..d:fill ~;;Oif "ouat undisturbed bi11siclcs ·.· i 
inCIDctioa···ui.:ugi~-.~1l.ds-··Oil.':·.-~-··~;:i:z)'1=.m,: ~ clarance: 1 
including removal of surface lnd ~ pl~~tt materials in naaivc ebapaoal communilie5 and i 
ripariiDl con:idors, 3) streambed altcratiOD. includiDg grading. tilling. removal of riparian ! 

J 

! 
; 

1 
' 
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vegetation, and ID;mipulation of boulders aod cobbles within ~ cblmnels, and 4) 
c:outmction of new cuivan&. At .pproximatcly 2:00 p.m. on May 1=. 2003, Colmnissicm sWr 
issued a NOI fur an Executive DiRc1ur Cease and Desist Orclei 10 stop. all uupamittcd 
devo)opmertt of ra.ds on the subject properties, as well as uupcaili~ dcveJopmcnt that may 
have mcroacbed onto ldjacmt public lands. 

Respoase to Executive Director Cease .and Desist Order NOI 

To prevent issuance of the Executive Director Cease and Desist Oid.er, you were required to 
respond to the NOlin a satisfactory manner. Section 30809 (b) states ~part: 

... if the person or ugency hi:zi failed to respond in a satisfa~ 1riD1IIIer ·IO ll1l oral 
JIDtice giwn in perso11 ar by Ulrpllolte.JoiiOWtUl by a wrlllen confirrnarion, or a 
writterr 110fice giwn by cmiji«l flfllil ar harttl delivelwliQ die ltmdowlier or illit 
person peiforming the activily. The notice shall include the Jollowbtg: 

You provided vabaJ .ISSIJ11In('.e to Commission lblffthat you would stiJp work upon receipt of the 
NOl The NOI also directed )'OU to submit a writtc:P ~ assurini Commission staff by 5:00 
p.m., Monday. May 12. 2003, that work on tbe roads bad Q:MCd, and confinnation that 1), DO 

further unpezmitted development. indudiD& coostruction activity ~ occur mdil Commission 
staff has stated in writiq that coostruction activities may resume.~ an<t tbat. 2) 110 use of the 
unpc:mrittcd roads will occur unless and until such time as such use Wc:R to be legally authorized 
by the Commission. 

On Monday, May J 2) 2003, Commission staff received a letter fiom Y.our representative, Scbmi.t7. 
& Associates, stating that alJ work bad ceased ad would not rc5ume until the ·matter was 
resolved, howC\'er tbe letter did not provide IISSimiDCC:S that use of~the unpcimitted new roads 
would cease, and in fact. lhe letter objc:cted 10 the ~tion of use of the roads. Thus, the 
requirement for a satisfactory response was not met by the spx.:ified cJfadlinc. 
Following 1Clephone discussions with Commis&ion staff on May 12-13, 2003, Schmitz & 
Associates submitted a letter to the Commission on May 13, 2003. :on your behalf, stating that 
you have agreed to cease usc of the roads. Then:fore, the Executive J.>irector did not issue"'tbe 
Cease and Desist Order. 1 

I On May 15, 2003, Schmitz~ A&sociales mbmitled a 1dter assening that 1be NOI was deficient, and 
cballc:Dscci o.i: ~·s righfto pRelude use of the mads. stating IIIIi •use of die TOillb tJoe.s 1101 

• conStitute 111111Cllvit)i tluJt l'f!lJ'6iru a peniiJt frorta tlte .~- tutd titus 4s 1101 Sllhjea to the C«Ue and ._iit ort/u •.. ••. Atthe tinE of iisuaDCe oftbc NOI. aod .,am on May 12-U, 2003p Commission staff 
· ..• explau.d to you lmd ,our· ~tatiWi tllat my use ofme -w rOa«k, ~luding but not limited to, · 
pedestrian, equestrian, and specifically 'VIIbicular a&e, which Will result in cDmpadion of the suil, further 
cbtructiDD of ftgdatioa, alt&ntion of stream c:bannek under tbcsc conditiOns. coostitutes uapamiDI:d 
development under 1hc Coutal kt, and was prohibited by the Coastal ~ a stated in tbe NOl ScLmitz 
&. Associates further slated in writing on May 15, 200.3, lbal all ''use of the subject roads has c:cascd ... 
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On JUDe 23, 2003, aaff teeeivcd a leucr from Sehmitz & Associltes~aJJqing tbBt " •.• thac bas 
been DO RSOUICC ~ lo warrant abe Notice or Violation citation.~ The J1111e 23, 2003leaer 
fmther I.IICits that use of Cbe ftNids. as well • JqJiir and maintcraariR of tbc roads is exempt 
from eoasfa1 developmeDt permit n:qui•emeuts, 81 tbat "'l1lc ~ lisu Jllope:rtics OUbide of 
the Ca1ifomia Coastal Commissian 's jurisdiction ... " Finally, dlc J~ 23, 2003 lettEr dcmaDds 
"a tespoase in writing .. to tbe May J 5, 2003 by Monday, llllle 30, 2003 Ill 500 p.m., liDd advises 
staff that work on the toads will n:sume unless staff rcspoads to allegations tbat the NOI is 
"'deficient, vague, and overbroad." 

Basis for DeterDJlDation that the Specified Activity Meets the Criteria of Sedioa 30811 of 
tb,e Coastal Act · • · 

Contrazy to your assertions (incluctins those of your agent IDd coUI\ICl)t the parcels are locatod in 
the coastal zone and therefore 1hey are within the Coastal Cammission's jurisdiction. 

Y 00 claim you are concluc:tiq repair and maintcnanc:c OD roads 1hat existed prior to 1hc Coastal 
As:.t. You argue tblt you have a,._ right to majntwjn the roads aad~tltc JqJiir amd ~ 
is cxc:mpt from the coastal de\relopmc:at permit rcquircmcms. Theac ~ arc DDSUppOrted. 
You have not obtained a dctc:rmiDatioa by tbe Coastal Commissioa th8l then ~ vc:slcd rip1s for 
auy roads on the pan:cls. You have allo DOl provided lilY ~ iDdicating that roads wen: 
presem prior to the effective date of the Coastal Act. 1berefore, the: activities do not constitute 
repair and maintenance to lawfDDy CODSimctcd facilities or structures.: 

Furthcnnore, evc:n if any lawfUlly CO&ittucted roads exislr.d on the pi.nds pri« to tbe effective 
date of the Coastal Act, they were abaDdoaecl by prior owners ana were aDowcd to become 
RVegetated by natural pJOCeSSeS. so they became impassable as ~- Any poteatia1 vested 
riJhts \0 such roads were abandaDcd. Pwtbeuwn:, if thczc wa-e ~ ~ roatJs; }'0111' 

unpermitted development increased 1be size, width and/or leagd:t of ~ch mads and tbc:le can be 
no vested right to do so without a c:oulm permit l:n addition. your I:ODSinlcled DeW culverts at 
streams and constructed a new fin pacl and this constitules ucw davelDpment for which thc::R .can 
be no vested right. 

.... . 

i 
r 
j 
! 
l 

' ! 
I 
i 
i 

t 
! 
' I i 
i 
i 
! 
I 
I 

! 
i 
) 
' I 
i 

I 
! 
i 
J 
i 
! 

f . 
f 
i 
~ 

~ 
; 

~ 
i 
l 
i 

J 
! 
' i 
! 

! 
i 
~ 
1 

Morcovr:r, even ifthcrc wen Jawibl1y constructed roads on the~. the activity would not be 
exempt fiom the coastal permit n:quircmenlS because it ~ within 20 .feGt of streams aud in j 

i 
envinmmcntally BCDSitive habitat and involves placement of rip--rap,:10cb, or solid materials as l 

. , ;nc~ of mechanized ~(including but DOt limital to mieehanizedaws and chipper I 
·.,.,· 

~' _-\~: . . ··:· .. ·.:< ·._-~--> ~-; ;'\ .I _· ·:·:r<··--._:,-.<<·:· .. ': ..... _.,--:-\._:;<i'; /~·-:,:._'. -~ ·. ': ' -~::.-.~~:_ .. -..:,:·_::>:·-~:_:··-~:.::_·, ..... :;·_;,._ . .-.•!_;, : .._-:_:. .. ::_: .. i;<~·.):-;-_::.>_~ .... :_~~!:::,;~: .. '::::.~:-
. ;{ 1 have detemtined tbafifis:8ppropriate for a restoration order ~g to be commenced to •>/!'',:('\"'" 

.· '~'-:address tlie unpelniitted devclo.,mt:llt. bucd on the following:.·.. . . . ...,.·: ' • • .. '. . . ' .. . l 
.... 1:'hotcfore Schmitz .at Associates aiSICifcd: "Kay has responded iu a satialitcmry manner pllfJII8Id to 
California Code of Regulations Section 13180(a)(2} IPd a cease aDd desist~ should not be issocd." 

• 
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1) On May 1, 2003, Qunmipim staff observed gnMting. ~cgctation clearance, and 
stn:ambcd altaation ua 1he lllbjcct pmpa1ics. S1aff c:olifinucd that no Coastal 
Development Pamit5 Ud been issual for the wodt being concbictai. 

2) On May 8> 2003, Commiasion staff met with you and your ~raseotatives to in&pect the 
11DpClJlllittcd clcvclopmc:llt. At that time Commissi011 staff canfumcd that uupamitted 
gr.Mling. vegetation clearaacc, 8II'CIIInbcd ahcration mel ~- of culvms hid 
occurred in lhe Coastal Zone. and was continuing to oc:c:ur, and had been complacd by 
you., and/or individYAh ~loy:;d by :,~u at your directinn. 

3) The unpennittcd development is inconsistent with the policies ~fthc Coastal Act, mel bas 
caused ~ damage as definc:d by Section 13190 of the ~!s rc:gulatioos. 
Because of the vegetation removal, destabilization of slopes, alteration .of drainages. and 
the absence of any CIO&ion coutrol measures on 1bc site ttupng the rainy season,. advc:rsc 
impacb to water quality ad other Coastal JCSOUJces have Oc:cumd as a result of the 
violations. 

4) The removal of native vegetation and alteration of natura[ drainages has continuing 
adverse impacts om wildlife mel water quality. Sinec this: unpt:nDi1lecl development 
amtinues to exist at the subject properties, the damage to ~urccs protected by the 
Coastal Act is continuing. The unpennitted developmmt oii the subjcd properties has 
caused adverse teSOUR:C impiCts which violate the Coastal ~ Planning aDd 
Management Pollcies of dlapta 3 of the Coastal Act, including: 

a) Section 30253 Geologic stability, protection against erosion, 
b) Section 30230 MariDe .resources 
c) Section 30231 Biological productivity. water quality, : 
d) Section 30240 enviromnmtally sensitive habitat areas {EsHA). and 
e) Section 30250 l..o<:alioo; emting developed area, and : 

Such impacts meet the definition of damage provided in Section 13190(b): "any 
dcpadation or other Rduction in quality, abandaDce, or othGr quantitative or qualitative 
characteristic of the res:oun;e as compared to tbe condition t1ie resource was in be.foii: it 
was disturbed by unpermitted development." 

5) Proceedings for issuance of a restoration order are being coriunenccd against you as the 
current owner of the subject properties and the person responsible for conducting the 
unpennittcd development. 

; 

· ,;i_ foi:th~,rcasons stated above. I b&Ve decided to commence a restoration order proceeding before: [ .. 
· · the Collunissioniuorder to promptly r.estore the subject property to the condition it was in before ' 1 

the unpermitted development occurred. 
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7 

PllnUIIlt to· Coastal Act Soc:tion 308i 1. the Commission hu the ~ty to Older restoration of · 
a lite if the Commission, after a pub& belaittg, detrzmincs lhat "~ has oc:c:um:d 
without a coaaa1 devclopmalt pcrmit...and the developmau is cajlsiD& COBiiDning RSOun:e 
d"IF·" AD order issued pulSU8Dt to ScctioP 30811 will require thtit you restoic the site to its 
pre-violation amdition within a tpeeificdpcriod of time. 

Please be advised that if the CommiaaiOD issues a Restoration Order~ Section 30821.6{a} of the 
Cauta1 &r. authorizes the Commiasion to seek IDOI\ctary daily ~cs ofuplo $6,000 per day 
for any intmdiouJ or ncsJismt. violatiou of1hc order for each day in ~ch tbe violation pcniats. 

. . 

At 611 time, the CoJIUIIilllH is •tatively pluahag-to hold a hearia& oa 'the l.,uaace of a 
Reltoratloa Order ou tlai• •tter at the COIIIDiiuioa llleetJal -...i Is •elaecblicd for· tile week 
of Aucut 6-1, ZOO% ba B••dar&to• Beach, Callf'oraia. · 

Jn accontance ..;tb the Califomia Code ofR.eglllatiou, Title 14. SectiOD13191(a), you have 1he 
oppommity to n:spcmd to 1bt COII"'riNioD statrs aUeptioDs as ~ forth .m this notice by 
cmopleeiug the enclosed StataDcnt of Defeasc form. Dis !IDq ... rec:dye tM eo ........ 
St!l rrt of J)ele!!e fOI]I !0 ...... Jply 17· 2803· Should yOu have questions qautiug 
the Slatcmaat ofDcfease form, please ooutact Tom Siaclair at (805) SIS-1800. 

Sinc:erely, 

Peter Douglas 
ExecUtive Director 

Encl.: Saalcment ofDefensc form 

Cc: Amy Roach, Deputy Chief Counsel 
Lisa Haage. Chief of Enfnrccment 
John .Bowen, Staff CoUD&Cl 
Sandy Got~ StaffCounacl 
Tom Sioclair, En:forcc:mcat Oftioer, Sou1h Ccalral District.Oflic;cr: 
Sk:Ye Hudaao. Enfan:caat Sapcni&Dr, ~Districts . 
John Ainsworth. Permit~. Soutb Centlal District Offic;c . 
MclaDic: Hale. Permit Supetvisar, South Ccntnal District Office . 
. ;VVIIJAIU W. Sclunitz •.. ·. .. .· )/_ 
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VIA REGULAR AND CERTIFIED MAIL AND FACSiMILE 

I 11ly l, 2003 

Mr. lames A. Kay Jr_ 
Communica.lions .Relay Corporation 
·Park Lands Ranch J.J..C 
P.O . .Box 783S 
Van Nuys, CA 91409-7835 

SUBJECT: Notice of Intent to Commence Ratoratioa Order Procccdillg, Coastal Act 
VIolation File NG.. V-4-03-018 (Kay)- Unpermitted grading of new roads aa.d 
and/or padS; Cltllraaee of native chaparral ID.cl riparian veget1tion; IDdJOr 
streambed alteration, inc:ludillg placement or new culverts aad rallr«»*d ties 
in dnainllge courses. 

Dear Mr. lCay: 

Ibis letter is to nolify you. James A. Kay, Jr., and yow apnu, partners, emplo~ and. any other 
person acting in concert with you, that pursuant to Section 30811· of the California Public 
Resources Code. ("'PRCj, I intend to commence proceedings to issue a 'Reailoration Order to 
address unpermitted development. which you ace responsible for petfonniDg on the foDow.ing 
prnperties (APN: 4464-022-001, Communiealions R.elay Cotpcntion,.and APN: 4464-022-0141, 
'Park Lands 1tancll LLC), located in the coastal zane nonheast of La.ti8Q Can)'Oil Roads between 
Castro Motorway an<i Mulholland .Highway, in unincorporated Los Angeles County. 

Commission staff has determined that you have u.ndenakcn development (as lhat. tet"'l"' is defined 
in Section 30106 of the California Coastal Act) without a. Coa£tal. Development Permit, in 
violation of Section 30600 of the Calif'omia Coastal Act. The unpennitted development on the 
above referenced property consists of 1) JPding of roads and and/or pads, with extensive ~t and 
fill grading Oil previously UDdistwbecl hill&ide$, including UDengiDc:crcd roads on oversteepencd 
slopes, 2) extensive vegetation cleuance, including mnoval of surface :md subsurface plant 
materials in native cbapm:al and riparian vegetation ;n:as, 3) and/or streambed alteration. 
including grading, filling, removal of in-c:hannel riparian vegetation, placement of new culverts 
and railroad tie', and manipulation of boulders and cobbles within strcain eh.annels. 

We are infonned by you and your employees, an.d believe that the activity occurred for 
approximately four months, between the middle of January 2003, thro~gh May 8, 29(>3. As the 
Commission has previously indiea.tod to you in the Notice ot Intent eNOl") to issue an 
Exe<;Utive Director Cease and. Desist Order dated May 8. 2003, siWtificant vegetation r-emoval 
and grading of I08ds requirs a Coma! Development Pemril Your failure to obtain a Coastal 
Development Pennit, or a determination from lhe Coastal Commission that a Coastal 
Development Permit is not required, prior to road coostn&ction, fill pad constn1CUan, vegetation 
clearance. and/or streambed altcntion constitutes vioblion£ of the Coastal Act. J! issued by tbc 
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Commission. the Restoration Order will order you to testare rhe lite to its pre-development 
condi tiOI'l. 

Restoratiou Order Pro~i.Dgs 

~Section 30811 of the Coastal Act authorizes the Commission 10 order restoration ora site in 
following terms: 

In addition to lliU' otlwr lllllltority ro lll'lhr n.JII11Uiion. tlte ~ ... ..,, tljii!J' D pllblic 
hellri1tg. order teStoratiotr of a lite if it fuub th«t lite ~ luu tJtX:Im'.J 'WIIJaoc,t a 
cODSlal deveiOJNMnl ,.,.,., frOWithe co,.,..iolf ... the tkvel.,.e.z i.f i~tetJMiriMt with tlti.f 
divi.tit~'t, and Lhtt development is carulnf coJUJnwng resowce dam •. 

Subsequent paragraphs of this ~tter t) describe the uupcnniuecl de\'~pment !bat is the subject 
of this restoration ORlcr procccclias. and Z) 8Cl tol1h lhc basis fcJr dle dc:resminarion Uw the 
specified activity meeu lhe criteria ofSc:ctioa 30811 ofdte Coaata1 Ar.L 

The procedures for the issua.nee of restoration orders arc described m Scctjoni 13190 through 
13197 of tbe Commission's regulatiON. Section 13196(e) of the Commission's rc;ulations 
slates the following: 

Any rerm or coblliti01t thtll 1M co....u.rimt .ay ~ wMdl · ~ remow11 of all)' 
dne/Dpmenl or molerial sluJil M fnr tlte J1ID'1'0ft of~ tU. property tlff«ted by th~ 
llioltltiolt to tire condit;ort it was in be/ortt the violtltiDIJ OCt:llfl'nlll. . 

Accordingly. any restoration order rbat the Commission may issue will have as ;ts purpose the 
restoration of the subject property to the conditions that existed J)rior to the ~ of th~ 
unpamiued development described below. 

Penalties 

Couaal Al:t Section 30820 {a) provides that anypa'IOil Ytbo violares lily provisi011ofthe Coal3l 
Mt may be subject to a penalty of up to $30,000. In additioa IC such pculty, s=on 30S20 (b) 
states that a pt:tSOb. who intentionally aod kno-..in&ly Wldcrulkcs ~ent that is in violatia 
of Ole Coastal Act may be civilly liable in an amount which sball not be less dial $1,000 and not . 
more than SlS,OOO peT day for each day in whieh the violation persists. In addition. Section 
30321.6 provides that a violmon of either type or cease and desist ordCr 0( of a restomtion order 
can rC5Ult in dlc imposition of civil fines of up to $6.000 fOr each day in wbicb. the violation 
pe!Sists. Finally. Section 308ll allows the Commission to mainWn a ~ ac:rion for exemplary 
daJna&e5. the size of which is left to tbc diSCRtion of the court. In exercisinc lis discletion. the 
court shall consider the amount of1iabi1ity necessary to deter tilrtbcr violations. 

Based upon rhc record of communications between you. Coastal Commission staff, and the 
California State Atklrney Oenc:ral's office, which date back \0 1998 regarding Coastal Ac\ 

•. 
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violations and permit requirements on your at 19S3 CISIJfl Motorway~ Commission scaft'bclieves 
that the record clearly shows that uapennitted developmr:nt pteronncd by yoll O.D ~ 
located in the coastal mne. wbich arc the IUbjcct of Ibis Notice of Jnt.ent. bas been curled out 
after ,ou we-re informed that such deveJopmcnt could not legally proc:ead ~ilhout ~ 
authorized in a Coastal Development PemJit. ~ Slda. the roccnt uapemntted pac1ing. 
vegetation removal. alteratian of dr:aiDRgeS. aad constnxtion of cutYc:rts canstiiUics a knowio& 
and inlentional violariou of the Coastal Ad. the Commission reserves the ript to seck penalties 

. for these Violations m a separate ~in& pl&l'Silant to Section 3082<> (b) 3lld Section 30822 of 
the Coastal Act. 

Hi»tory of lhe Violation lnvcsttgalion 

Commission staff first witnessed unpermitted grading and vegetation removal on the subject 
properties on Thursday, May 1. 2003. Pt'OIII a ctistancc of sevtDl h1mclml fc:ct away. CommissiOA 
staff obsc:r~ed a crew of laborers clearing vegetation, and exc:avatiug a new road in the hillside, 
uang band tools. On 1he following day. Prida.y, May 2, 3003, Commission naff and met with 
your :representative, Mr. Donald W. Schmitz in the Commission's Ventura caffice. Mr. Schmitz 
assUJCd Commission staff that in LEt no grading was occurrin& :that all work was '"simple 
maiotmance•· of existing ''prc-coastaln roads. Mr. Schmitt assettcd that the work was therefore 
exempt (pur5uaot to Section .30610 of the Coastal Act). \AMmissioa sbfhequestcd pennissioa. 
from Mr. Schmitt to meet at lhe property and enter the site that saine afternoon or as soon as 
feasible to conduct a site visit and iD.vestiple the alleged viobtiom. · Commission Staff also 
requested lbat Mr. Schmitz direct the wotkers to stop aU work immediaely. until snch time that 
Commission staff could review the work and advise you regarding the need for peanits. Mr. 
Schmitt indicated that he would arrange for the site visit and would notify lbe laborers 1o srop 
the work. 

Commission staff met with you and Mr. Schmitz 10 conduct a site investigation un sewtai 
properties. including lhe above referenced propatjes. which )'OU maintained were owned by you. 
on Thursday. MayS. 2003. During the period between May 2, 2003 and. May 8. 2003. wcuk 
c:n:ws continued COnstrUction actiVities on the property d~ilc: ~ request by Commission staff 
that work on the roads cease. Durint the site investigation on May s. 2003, Comotisaon Sblff 
conf'mncd lhat u.npennilted cJcvelopment bad in fact occurred. and was contiauing to OCCCU" on rhe 
subject properties. The unpermitted development include&. but is ~t necc:ssarity limited to 1) 
Grading of oew roads and at least one fill pad, with extensive cut and fill grading on previously 
undisturbed hillsides. including uncngineered mads on overst.eepeaed sJopes. 2) extensive 
vegetation clearance, including removal of surface and subsurface: plant nudet'i:JJs in nati'lle 
chapaual communities and rip2risn conidor.s. 3) and/or SU'e3mbed alteration. including grading, 
.filling. removal of riparian vesetation, and manipulation of boulders and cobbles. within strQm. 
c:baonels. and 4) co.nstruction of-new culverts. At appt'OX.imalcly 2:00 p.m. on. May&. 2003. 
Commission slaff issued a NOJ for an Executive I>ireaor Cease ~ DeWit Order to stop all 
tmpennitted development af roads on the subject properties. as well as unpermitted de\rclopmcmt 
!hat may rnrvc cnczoachcd onto adjacent public lands. 
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to.prevent issuance ofrhc E!Cecutiv,~ Djrector Cease and [).t;Qrder. r~u ~·required ro.· 
respond to lhe NOf in a Atit~tOl')' mann~t.5SectiC?J1.3~09. ~).at&tes in.'PJit! ·.• .·· •. ··.·· . , · · ·· 

. . ·.,r·,1·'· , . "· . ·. _ _,; .:: .-· . , ,. .. ·"·;.;•:.··: ... ;:: .. ·-:-:·~t:·: .. \·.·>··,'.:<!· .. ~.".<·l .:·. . ., : ~: 

•.. iftf. person or ~ hos ftzikd Ill rupt,;t/';," itiJ~,.,. ·~u QIJ ~~·. · ·. 

11otice given in penon or by ta.a~ foUI/IINJ by tz wtillfft dJifli,_liolt, Dl' tz 
written IJQiice fivtt~~ by Ul'fi/Wl1 rtllllll orlltmt/ tle/ivctHtliD IM klrulo-.n- tW the 
penon ~ortllblg tUIICliwry. 711e notice s1ttlll iltdu4t llle jolltJwiiJg: 

You providt:d verbal auurance to Commiaioa llaft'tbat )IOU would &1alp wmt upon receipt of the 
NOL The NOI also directed you to submit a wriue:n response acsuriDg Comrnissicm. staff by S:OO 
p.m., Manday, May 12, 2003, tblt work on the roads bad ceued. aDd confinnatioa that 1). no 
further u:npermittai devdopmenl. including eoDSUUCtion activity wiD OCQir UDlil Commission 
swr has Stated in writing tbal c:oostrueticm ;u;ti1fitic:s may~ mel that 2) no usc of the 
unpermiUed roads will occur 1U1Iess aul umil such time as lllch usc •ere to be Jegal1y authorized 
by the Commiss.ioTI. 

On Monday, May 12. 2003, Commission 51affreccivccl a lctmr tivm your 1~ve, Schmi1Z 
& Assoe.iat~;S, stating that all "MJrk had eeased and would DOt ~e until the mmer was 
TeSOl\'Cd, howevc.T the leUcr did J'IOt provide assuruv;cs that uso of the ll1lpCtlllitted new roads 
would cease. ancJ in fact, the lea. objected to the rcstric:lion of Usc Of lbe roads. 1las. the 
reqoimnem for a satisfactory respODSe was not met by the apecirled deadnne. 

FoJJowing telephone discussions with Commission staff Gil May 12·13, 2003. ScbiDirz &:. 
Associates submitted a leuer to the Commission Oft May 13. 2003, on )'OUr behalf, statiDg that 
:you have agreed to cease use of the mads. Therefore; the E.x.ec:Drive Dircc1or did not issue the 
Cease and Desist Order. 1 

1 Oil May 15.2.003. Schmitz & .A.siotWta submitted a lclter asscrtiDIIbtt lbe NOI .,_ cleficicnt, ucl 
challenged dle Commission's right to preclude~ 6fthe roads. 5tatin8 rhat .. tl$e o/IM rtltllls fiMs Nt'Jl 

amstitr.rle a11 activlly lhllt ~ cr fl4""''l frOIII tJ. f:ONidiuitM Mtl duls ~ notn.bj«tlo llw. eau IIJifl 
desist t1111u ...... At lbe time of issuance of dte NOt. and apin Oft May 12-1.3, 2003, Commissiaa staft' 
explained 1o you and your representatives that any use or the new roads. includina but not limited tv, 
pcdestriaq. CQUeStrim, and spceUlcally vehicular use. which will n=sult in ~etion oftM soil. t1lrtber 
ckmuctioD of vcccta~ lbenlion af !dream cbmmcts liOdcr thele c:oncliticias. CODSiimti Ullp"!DQiUcd 
de'llelopl!Wlt UDder the Coascal Act, and wu prohibited by the Coas1a1 ki a Sl8ted in the N'Ol. ~ 
It ~x::i.Miel further swed in writinc on May 1S.2003. Chat o1l "use oflbe;.objcct ~ hasc::eaed ••• 
. • Thac!~ StllmiR 1t. Associas.assened: ""Kay laaa ~ill a satisl'ac1Dry 1IIIDnCI' pd!IJW"10 
C.lifornia Code of Rcplations Sedion l3110(a)(2) and a cease ancl desist order sboGld Bot he iaucd ... 

• 
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On June 23. 2003, staff received a leQer hiD Schmitz&. Associares alleaiag lbal ..... thse bas 
been no resource damage ro wm-&mt lhe Notice or Viollllion Gitation." The June 2J, 200.3 letter 
further asserts that usc of 1he roads, as well as repair and mai.Dk:naDCe of the roads is exempt 
fi'om c:oasw development permit ~IS, llllld that "'The Notice list.~ properties OUisicb: of 
the California. ~lal Commission's jurisdiction. .. " F"mally, 'rbe JUDe 23. 2003 lcttc:r demands 
~ tespOOSe in writiDg'' ro the May I 5, 2003 by Maaday, JWlC JO. 2003 at SOO p.m., and advises 
sa1f that work on lbe roads will ~m~me amless ltaJf responck to allegarioM ... ihat 1be NOI is 
"defJCicnt. vague, and o\o-etbroad.'' · ·· · · · · · 

Basis tor Determlnatlo~ !!!.~~ tl!ll" S!'eeified Activity Meets the C~ria of Section 30811 of 
the Coastal Ad 

Contrary to your assertions (including those of your agent md counsel). the parcels are located in 
the coastal zone and therefore they arc within the Coastal Commission's jurisdiction. 

V ou claim you are conducting repajr and maialeiWICe on roads tbat existed prior to the Coastal 
ACL You arpe that :you have a vested right to maiatain lbe roads and the repair and maioteDanr.e 
is exempt ftom the coastal development pezmit requ.inm1enls. 'Tbcle arpmenu arc lllliUppOI1cd. 
You bave not obtained a dctcmUnalion by the Coastal Commission ~ lhere are vested rights for 
my roads on the parcels. You have also not provided lillY evidence· iDdicaliog that IVads weJe 

present prior to the effective date or the Coastal Act. TheR£01\':, lhc .activities do not constitute 
repair and maintcomce to lawfully CiO'DStnleted faciliues or structures. 

Pwthcnnorc.. even if any lawfully coasaructed roads existed on the parcels prior lo lhe effective 
date of lhe Coastal Act. they were abandoned by prior owat::rs and WeR: allowed to become 
m~egetated by natural processes, so they became impassable as roads. Any potential vested 
rights to suc:h roads were abandoned. Furlbc:rmore. if there wae any pre-aisting roads. your 
unpermitted development increased the site. widrh and/or length of 51lCii mads and there can be 
no vested ri8flt to do so without a coastal permit. In addition, you constrUCted new culverts in 
streams and constructed at least one new fill pad and this constitutes new development for which 
rhere can be no vested right 

Moroovec. e-.;en if there were lawfully constructed l03ds on the parcels, Che xtivity would not be 
exempt from the e»asW permit ~ because it occutS within 20 feel of streams aDd in 
environmentally sensitive habitat and involves placement ofrip-np. iocks. or solid materials as 
well as usc of mech:mized equipment (including but QOt limited to mcc:.hanized saws and chipper 
machine). 

r have determined that it is appropriate for a restoration order proceeding to be commenced to 
address the unpermitted developmenl, based on the following: 

1) On May 1. 2003, Commission sraff observed gxading. vqetalion clearance. and 
streambed alteration OD the subject properties. Staff confinncd that no Coastal 
Development Permits bad been issuccl for lbc work being conducted. 
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2) On May 8, 2003, Commission staff mc:t -Mth JOb aad ~~to iuspecllbc 
unpemincd. developmenL At tbat rime Commission staff CODfinned filar UDpenllitted 
gmdiag, veaetaticll clct~a~U, suambed altcraricm aod caDstructiCIIl of .culverls . bad 
ocCUlTed in the Coastal .Zone,,ad was conrilluing tootQir,'•IDd:b&d:~·~pJ~:;b.Y.·. :: i 

· j®,ll>llor lftdividllals cmplor by)® .. ,..... 00~ : ,~.fJ; ';'.: .. ; ··:t,t.11i~\ ~; ;· · ;~ :·~ :r~ ~ ,y . 
· 3) The unpermitted development is inconsistent with tbe poliCies of;dlc eoas&1.~et,'ari4:l1as :\ · · :: 'T.''" · ·· 

caused rcSOI.II'Ct: damage as deliDed. by Section 1 3 t 90 of me Comm~on's regUlations. ,. ; ! • . . 

Because of the veaetation removal. destabilization of slopes. ilteration of drainages, and ; 
tbe absence of any erosion control measures on the site during lhe rainy season, adverse ' 
impacts tO water quality and other Coa51al resources have Dceumd as a result of the 
violations. · 

4) The removal of native v~1etation and alteration of natUJ".al drainages has continuiDg 
adverse hnpa.cts on wildlif~ and water quality. Since this :unpermitted development 
continues to exist at th~ subject properties, lhc damasc to resources protected by tbc 
Coastal Act is continuing. The unpermitted devclop.mcat on .the 5ubjcct properties Jw 
c:ausod adverse resource ;mpaets which violate the Coastai Resources .PlanninJ and 
Management Policies orchapter3 afthe C<'&Stal Act, meludmg: 

a) Section 30253 Geologic stability. proteCtion against erosion. 
b) Section 30230 Marine resources 
e) Section 30231 Biological productiVity; wata quality, : 
d) Section 30240 environmentally sensitive habitat areas (2SHA), and 
e) Section 302.50 Location; existing developed area. and · 

Such impaCts mtet the definition of damage provided in= Section 13190(b): .. any 
degJadati.on or othCI' mluc:tion in quality, abundaDcc. or other :quantitative or qll&lilalivc 
characteristic of dle zaouree as COIDpaled to She coadition die nsource wzs in before it 
't""c; disturbed by unpc:anitled deYC:lupmcml." 

S) Proceedings for issuance of a restoration order are being commenced apnst you as the 
current owner of the subject properties and the pet'$0n respansiblo for ccnduetin.g the 
unpennitted development. 

For the reasons stated above, I have decided to commence a restorati~n order proceeding before 
the Commission in order to promptly re"ore the subject property to the condition it wns in before 
the unpermitted development oceurred. 

Steps iD tbe RatoratioD Order Process 

Pursuant to Coastal Act Section 3081 I, the Commission bas the &Llthorily to order restoration of 
a sile if the Cummi:.sion, illler a public hcurin,, d~tt:rmine:t thal ··~velopmcnt has occurred 

• 
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witboDt a coastal dewlop1IMIIIU pennit...and &he clcw:lopmaat is causing ocmtinuing rcsoun-:e 
clilmage., An order issued pursuant to Section 30811 will mpDte mit you resrort: me site to Us 
pre-violation condition within a specified period of time. · 

Please be advised that if the Commission issues a llostor.uion Order, Section 3082l.ti(a) .of,~ 
Coastal Act authorizes the Commission to seek monetary daily penalties of up to ~000 per. day 
for any intentiOIW or negligent violation of the order for each day in 'Which the violation persists~ · ' 

At tbis lime, the Commission is ttntatively pla.aDillg to bold. a burill~ oa tile issuance of a 
"R.estoratioa Order on this matter at the Commission meetiag that ls sehed•Jed for the wef:L: 
of Augast 6-8, 200Z ia Haotiugtoa Beach, Calftoraia. 

1n acconiancc with the Califomia Code ofRcguluions. Title 14. Section 1319l(a). yon have the 
opportunity to respond lo the Commission stafrs ~ as set forlh in 'this notice by 
completing the enclosed Statement of Defense form.. Tbu eft'sce ••st receiVe d!le comuleted 
Statemeat of DeCease form ao later 11r•• J•ly ll, 2003. Should you ba.ve questions regarding 
tbc Swcment ofDefcmse forJn, please c:ootact Tom Siaclair at (805) SSS-1800. 

Sincerely. 

Peter Douglas 
Executive Director 

'Encl.: Statement of Defense form 

Cc: Amy JloAeh, Deputy ChiefCoWJsel 
Liu Haage. Chief of Enforcement 
John BoweTS, Sbff Counsel 
Sandy Goldberg, Staff COUDSCl 
Torn Sinclair, t:h!orcemcnt Offiter. Sowb Central DiStrict Officer 
Steve Hudson. &aroreema~t Supervisor. Soatbem Districts 
John Ainsworltl, Permit Supervisor, SoU1h Cr:n1W Dislrict Ofiic.c 
Mdanic Hale, 'Permit Supenliaor, South Central District OErtec 
Donald W. Sc:hmitt 
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DECLARATION OF JAMES A. KAY. JR. 

I, James A. Kay, Jr. declare: 

(1) I am an officer ofPark Lands Ranch, LLC, Deer Valley Ranch, LLC, Panorama Ranch, LLC, and 
L-Communications Relay Corporation (the "Kay entities"). I have personal knowledge of the facts 

stated in this Declaration, and if called upon, could and would testify competently to these facts. 

G) The Kay entities own property in unincorporated Malibu which are the subject of the California 
I Coastal Commission's (the ~commission") June 27, 2003 and July 1, 2003 Notices of Intent to L Commence Restoration Order Proceedings (the "Notices"). The properties are located in the Santa 

Monica Mountains, generally between Castro Peak Motorway and Mulholland Highway. 

3) Although the Notices cite alleged violations on six parcels in the vicinity, only five are owned 
by Kay entities (the "Properties"). 

4) My interest in the properties began in 1998, when SOCAL Corrununications, an entity in which 
I was an officer, acquired a security interest in property which houses telecommunications towers 
and antenna facilities. The telecommunications equipment provides emergency services to public 
and private entities. SOCAL acquired title to the property in early 1999. Subsequently, SOCAL 
Communications' interest in the parcel was transferred to L T-WR, LLC, of which I am also an 
officer (the "LT-WR Property''). The L T-WR Property was the first property acquired in the vicinity 
by any entity in which I has an ownership interest. The LT • WR Property is not a property cited in 
the Notices. 

) Since acquiring the LT-WR Property, LT-WR has sought to legalize numerous preexisting 
violations. L T • WR has undertaken extensive efforts with the County ofLos Angeles (the "County") 
and the Commission to bring the L T-WR Property into compliance with County requirements and 
Coastal Act regulations. In fact, prior litigation against the Commission resulted in a June 2002 
settlement agreement with respect to relocating one of the communications towers and legalizing an 
existing caretaker's residence. 

6) After the settlement with the Coastal Commission, the County would not process the application 
for a conditional use permit ('•CUP") for the caretaker's residence, even though the Settlement 
Agreement resolved issues with which the CoWlty had initial concerns. A lawsuit was instituted 
against the County, requesting the County to process the CUP application for the caretaker's 
residence. This lawsuit resulted in a settlement with the County and the County agreed to process 
the CUP application. 

7) The CUP for the caretaker's residence was unanimously approved by the CoWlty Regional 
Planning Commission on April2, 2003. A condition of the CUP is a County requirement that I 
prove legal access to the LT-WR Property. I believe that I have legal access by prescription and, in 
April 2003, I filed suit in Los Angeles Superior Court for prescriptive easement rights against 
individuals and entities owning property along Castro Peak Motorway. This lawsuit has resulted in 
many Latigo Canyon/Castro .Peak Motorway vicinity property owners being angry with and 
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• 
adversarial to me. I am informed and believe that several of the property owners along Castro Peak 
Motorway began to install gate posts and gates without the benefit of a COP. 

8) At or around the time the Kay entities purchased their respective parcels, I contacted Don 
Schmitz of Schmitz & Associates. a former Coastal Commission staff member, so that Schmitz 
could advise me of my property rights both inside and outside the coastal zone. Schmitz & 
Associates is a well-regarded planning firm and Schmitz and his staff are known for their specific 
knowledge and experience with respect to projects located within the coastal zone ("Schmitz"). I 
specifically solicited advice from Schmitz with regard to Coastal Act regulations and what work 
could be perfonned on the Properties, if any, withuut a Coastal Development Permit ("COP"). 

9) I was advised that I could clear brush and loose rock, utilizing hand tools (picks and shovels), in 
order to repair and maintain existing roadways and trails. I was advised that these activities did not 
constitute development pursuant to §30106 and §30610 ofthe Coastal Act and, therefore, did not 
require a CDP. I also understood that the roads and trails located on the Properties pre-dated the 
Coastal Act. 

10) In early 2003, I began undertaking work on the Properties to pick up loose rock and sidec~ t 
material and clear brush alongside existing roadways and trails. All the work was performed wi; J. 
hand tools. I enlisted employees to undertake the work on some of the Properties pursuant to these) A
specific directions. I monitored these employees to ensure that Coastal Act guidelines and other 
regulations were being specifically adhered to. I was careful to operate within the limitations of the 
activities that do not require a CDP. 

11) In early May 2003, Commission staff requested a site visit of the Properties and Schmitz and I 
readily agreed to meet with staff the following week when I would be in town. I am not a California 
resident and May 8, 2003 was the earliest possible date on which I could attend a site visit of the 
Properties. On May 8, 2003, I, along with representatives of Schmitz and Gaines & Stacey, 
conducted a site visit to the Properties with Commission staff. 

12) On May 8, 2003, I received from the Commission a Notice Prior to Issuance ofEx(icutive 
Director Cease and Desist Order (the "May gth Notice"). I ceased all repair and maintenance work 
immediately upon notice from the Commission and receipt of the May g•1t Notice, and have not 
conducted any activities on the Properties since that date. I have even abided by the Commission's 
request that I cease using the roads. To date, I continue to honor my agreement with the Commission 
that I would cease to work on or use the subject Properties and roads. ·· 

13) Neither I nor any entity with which I am affiliated owns, nor have I or anyone acting on my 
behalf entered, the property identified by assessor parcel number ("APN") 4464-019-001 (i.e the 
Galley property). 

14) Neither I, nor anyone acting on my behalf, has performed any work, including repair, 
maintenance, and/or brush clearance (with hand tools or otherwise) on APN 4464-022-014 (the 
••Park Lands Ranch Property"). My activities on this parcel have been strictly limited to driving along 
Castro Peak Motorway. In fact, the Commission did not even enter or view this parcel during the 
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• 
May 8~ 2003 site visit. 

15) 1 acknowledge that some of the activities on small portions of APN 4464-019·008 {~ .1-7 
.. Panorama Rench Property No. 1") zmd APN 4464--019·010 (1he "Deor Valley Ranch Property") r--
went beyond brush clearance an(j repair, and I am now applyin& for Coastal Development Penni 
("COP") for these pateels. Neither It nor my employees performed the following work on these 
parcels: grading of fills pads, streambed alteration, including grading or filling1 alteration of 
drainages, or destabliza.tion of slopes. Furthermore, neither I nor anyone acting on my behalf has 
at any time placed new culverts or railroad ties on these parcels. 

16) On APN 4464-022·001 (the "Communications Relay Property") and APN 4464-022-010 (the 
•cpanorama Ranch Property No.2"), the activities were limited to routine brush clearance, and repaj! 
and. maintenance of existing roadways and trails._on the Communi~t!.Qns Relay Property, m:Yl.JA 
employees repaired a culvert and placed railroad ties; While I fitmly deny tbatthe work petfonne!J~ 

1.. on the these parcels went beyond excmpie1f1)msh clearance, repair3 and maintenance. I am 
submitting. 1mder p.rotes~ CDPs for these pucels as well. Neither I, nor my employees performed 
the following work on these parcels: grading of fills pads, stxeambed alteration, including grading 
or filling, alteration of drainages, or destablization of slopes, removal of rlpmian vegetation, 
manipulation of boulders and cobbles within stream channels, and streambed alteration. 

17) The Notice~ state that the Commission has received telephone reports of activities ·allegedly 
taking place on the Properties. Although the Notices do not identify who telephoned the 
Commission, r believe that these reports may have come from National Park Service officials and/or 
angry property owners along Castro Peak Motorway. 

I declare under penalty ofperjtn)' under the laws of the State of California that the foregoing is true 
and correct. Executed at Las Vegas, Nevada. 

Dated: July 17, 2003 

TOT~ P.1213 
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. ~epi ~ easement~ .as~e allliabllity 'associ~ted:With. .maiJaging·tlie casement: . . ..... 

. . : . , . . '. : . . . . . . . . ·.. .· ... •. . . . 

The s~gment ~fin~ ~~g N~)vf.Otp~y'is ir.nt ~fa six-mile, ~cailyp~ ~ o~ 
the regionally signlficant Backbone Trail The entire trail loop, except ·.wr the ·850-foot se'gln.en,t . · 

.. lltld atioth<=r 250-:tOot St.teteb. ·across ~muter the same p#yatc ~. iii pUblicly owned by- · · 
. . either tpe NatiOJUl} Park Service or Calif'orni.a. State Patks. Attached·~ a map w.ith'tbe ~ defined . 

. and the segment on this parce~bighlighted. : · · · .. · ··.. .. · · · · 

N~~~~y~ b~ ~~:~~~~~ ror-~~~20·yeam ~r=eaiioaai~· 
bil&ng, arid h.Omeback riding. ':Ple 1rai1 ns~ lias not interfeled with :the propertY£ prl~ usc •. _ 
App~eJ,y ~year agQ •. _thc segment ~interest was 'Ptcd . .aod posted_ as "No Trespassing'• on 
both the east and west prPpri:rty b01l1ldarlcs. The poSting hss'.caused public. confusion about accesa 
a)ong this highly papular trail ro~:- -The NPS wis1ies to·officia.li= the public righWif·way over 
this stretch of the siX-inile loop byobtai:iling a recreational easement.. . · . 

• ' ' • ' ' '• I • • • 

We thank the Co~ty.for.considering ·ili~·needfor a p~blic OaSera.;,nt over Newtoo:Motnrivay. If. 
·· yol.ibave questions, please call J~sica Zakrie; Outdoor R.e<;e¢on. P.lmlnei~ at (805) 370-2332._. 

. ' . '. . ·• . . . . 
·sincerely, . 
. . 

()JODdt} iwtW •. ·.· 
~:!rt~H··· .•... · .. ·. 
cc; Laura Sheu:··Lo~-Angeles C~unty SuPcrv:isO~ Zev Y:aroslavsky, '!irlniDistrict. 

Karen Si.mmonds, Los _Angeles County Deparqnent ·of Regional Planning 
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FRED GAINES 
SHERMAN L. STAC%f 
LISA A. WEINS~G" 
!'liieCCA A. THCJNIPSOIII 

NANCIIiESSIONSo-S1 At:CY 
I(IMBcRL V A. RlliiL.E 
............... aqlllllioll 

Mr. Tom Sinc\air 

LAW OFFICES OF 

GAINES & STACEY LLP 
16633 VENTURA BOULEVARD, SUITE 1150 

tNCINO, CA9143S-1BA5 

November 12. 2003 

T-490 P.OOZ/038 F-418 

1ELEP"0Ni(B1B)'~~55 
~10) ~94·11" 

f'ACS\IoiiLE 1818) 593-63515 
II'ITliRN!T: YJWW.GHNI!SLAW.~ 

EXHIBIT 7 ,.. · 
CCC.03-R0-009, CCC·03-CO .. o15.-

SOD, Nov 12,2003 

l'.AI.il'•':,,. r : .... Ca\ifomia Coastal Commission 
South Central Coast District 
89 S. California Street, Suite 200 

(Qt..~;p:.l, r;:c·,;v\~.\.:'.:.lt:..JI~t 
SOUTH CI!NfRAI. COASi DISTRICT 

Ventura. CA 93001 

Re: Statements of Defense - Vio\ation Fi lc No. V -4-03-0 l 8 
Notice of Intent to Commence Cease and Desist Order Proceedings 

Dear Mr. Sinc\air: 

Enclosed please find the following Statement.' of Defense in response to the California Coastal 
Commission •s October 23. 2003 Notice of 1 ntent to Comrnence Cease and Desist Order Proceedings: 

l) Statement of Defense, submitted by Pan~rama Ranch. LLC ( re: APN 4464-019-008); 
2) Statement of Defense. submitted by Panorama Ranch, LLC (re: APN 4464·022-0 1 0); 
3) ·Statement of Defense. submitted by Deer Valley Ranch. LLC (re: APN 4464-019-

010); 4) Statement of Defense, submined by Communications Relay Corporation (re: APN 

4464-022-00l);and 5) Statement of Defense. submin.d by Panorama Ranch, Deer Va\\ey Ranch, and 
Communications Relay (re: APN 4464-0\9-900, owned by US Government). 

As always, p\ease do not hesitate t~1 contact Fred Gaines or me at any time with any questions or 

comments you may have. 

Enclosures 

Sincereiy, 

GAINES & STACEY LLP 

·~J_~aa-~"' 
By I) 

KIMBERLY A. IBLE 

I;-X~ 1l?tl g
C:,TAITMEVIT oF
\)0F:zNSE. 
N(}'l. tZ--1 -u;-cJ 3 

~\2 
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STATEMENT OF' DEFENSE . 
NQTJCE OE INTENT TO COMMENCE C£ASE MD DESIST OBDER PROCEEDINGS 

Violation file No. V -4-03-01 8 
Tentative Commission Hearing Date: December 8- J 0. 2003 

TI1is Jaw office represents Panorama Ranch, LLC, a Nevada limited liability company e'Panorama 
R.anchj, with regard to this matter. Panorama Ranch owns real property in unincorporated Malibu, 
identified by assessor parcel number ("APN") 4464-019-008 (the ''Panorama Ranch Property No. 
11

'). The purpose of this Statement of Defense is to set fonh our client's position and response to 
the California Coastal Commission's (the "Commission'') Notice oflntent to Commence Cease and 
Desist Order Proceedings, dated October 23, 2003 (the "October 23'd Notice,). which has been 
tentatively scheduled for hearing at the Commission's December 8-10,2003 meeting. 

On behalf of our client, we·oppose the issuance of a Cease and Desist Order. 

APN 4464~01!~008 

The parcel identified by APN 4464-019-008, owned by Panorama Ranch, LLC. is cited in the 
October 23nl Notice. 

1. Facts or allegations contained in the cease and desist order or the notice of 
· inteat tbat you admit (with specific· reference to the paragraph number In the 

order): 

Panorama Ranch incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July 17, 2003 (or the "July 17l11 

Statement of Defense"). 

Panorama Ranch admits the following facts or allegations regarding the Panorama Ranch Property 
No. 1 contained in the October 23td Notice: 

I) The same alleged facts which are admitted in the July 17111 Statement of Defense; 

2) That portion of paragraph 6, page 4, which states: "On August 4, 2003, Commission staff 
arranged a meeting with Schmitz to view the subject properties and advise Schmitz as to the 
specific locations of certain unpennitted development" (p. 4. para. 6); 

3) That ponion of paragraph 7, pa.ge 4. which states: non Au~ust 15. 2003. Commission staff 
again met with Schmitz to view the subject properties'• (p. 4. para. 7): 

4) All alleged facts contained in paragraph 8, page 4, beginning with the words ··on Augusr 26. 
2003 ... 11 (p. 4, para. 8); 
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That portion of paragraph 3, page 5. which states: ••on October 7, 2003, Commission staff 
spoke with Schmitz. Schmitz stated that Kay had abided by the terms of the EDCDO despite 
th~ eKpir~tic;ln n/ the. P.J)i'!DO and Schmitz denied that any work or u~e of the roads had 
occurred. Schmitz confinned that Kay had recently purchased a b\tlldozer ..... (p. 5, para. 3). 

2. Facts or allegations contained in the cease and desist order or notice of intent 
that you deny (with specific reference to pangraph number in the order): 

Panorama Ranch incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July 17. 2003 (or the ••July. 17'h 
Statement of Defense"). 

Panorama Ranch denies all other facts or allegations regarding the Pru"'orarna Ranch Property No. 
1 contained in the October 23'd Notice, including, but not limited to: · 

1) The same alleged facts which are denied in the July 17m Statement ofDefens~. 

2) That portion of paragraph 6, page 4, which states: "Kay subsequently refused to allow 
Commission staff on the propenies without his personal supervision, with the exception of 
viewing a graded pad on parcel 4464-0022-01 0" (p. 4. para. 6); 

3) That portion of paragraph 7, page 4, which states: hCommission staff viewed portions of 
subject properties and found evidence that use of the roads had continued in violation of the 
EDCDO" (p. 4, para. 7); 

4) That portion of paragraph 1, page 5, which states: "During the afternoons. work crews were 
seen leaving the area and trucks loaded with vegetation were seen leaving the site" {P. 5, 
para 1); 

Objection: Panorama Ranch objects to rhe sratement that "work crews were seen leaving 
rhe area and lrucks loaded with vegetation were seen leaving the site •· on the ground~ that 
it is hearsay - unsubstantiated reports, made by unnamed persons or entities, offered to 
prove the truth of rhe matter asserted {In addition, the credibility of such ''reports" 
allegedly received by the Commission is suspect, given strained relation.\' berween the 
pro perry owner and NPS and NPS 'sprior unsuccessful negotiations to acquire 1 he property 
from the owner's predecessor in interest.] · 

5) That portion of paragraph 3, pageS, which states: •• ... but stated that Schmitz was the only one 
with keys to the vehicle" (p. S, para. 3); 

6) All alleged facts contained in paragraph 4y page S (p. 5, para. 4 ); 

2 
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Objection: Panorama Ranch object.t to the .stalements that ''NPS Ranger!; t>hserved a work 
crew clearing and chipping vegetation .from parcel 4464.019-00,~" and "NPS Ranger.\' 
ah.lliBrlled at /east three lt~bor~r.~ t>n .dte u.flng o PiJ/ari.~t~) work vehide. "ml mttchunicu/ 
chipper" on the grounds that they are hear.w.ty .. un.,·ubstal1tiated repm·t.'i. t?ffered to prfJve 
the truth ofthe matter as!,·erted. [In addition, the c1•edibi/ity of.\'ll''h ··repun'i·· allegedly 
received by the Commission Is suspect, given strained relations between the prCJperty nwner 
and NPS and NPS's prior unsucce~·lful negotiations to acquire the prcJperty from the 
owner 's predecessor in interest.] 

7) All alleged facts contained in paragraph 5, paae 5 (p. 5, para. 5}; 

Obiection: Panorama Ranch objec:t.\'lU the ,\'ICllt:ment.\·that "NPS Rangw·s ah.'ierved a work 
crew of ul least nine (9) laborers clearing and chipping vegetutian from parc:e/ 4464-(Jl9-
008, .. "[l}aborers were again working on .vile wllh a Polt1ris®wm·k vehicle, and mechanical 
chipper, '' and "NPS Ran~rs al~·o loc:au~d 2 naw wuoden po.,·u; set in conc:rete at thf! 
property boundr.iry with NPS Puree~/ 4464-019-90()" on the gl'ounds that they ctre heursay
unsub$tan/iated reports, qtfored to prow1 the truth (Jf the matter a'i.~erted. [In additicJn. the 
credibility of such "1·epurts" allegedly received by the Commi.'i.vian is .~1tspect. given 
strained relations between the property owner and NPS and NPS's pric)r unsucce.r::~u/ 
negotiation." to acquire the property from the own~r 'J.· predeces.~or ;n interest.) 

8) All alleged facts contained in paragraph 6, page 5 (p. 5, para. 6). 

Objection: Panorama Ranch objects to the statement that "staff received additional rsport!i 
that work crews were conducting additional roadwork on the subject properties. using a 
Backhoe Tractor. mechanical wood chipper. and Polaris® vehicle" on the grounds that it 
is hearsay- unsubstantiated reports. made by unnamed persons or entities, offered 10 prove 
rhe trUth of the matter asserted. {In addition, I he credibility of such "reports •· allegedly 
received by the Commission is· suspect, gil1en strained relations between rhe property owner 
and NPS and NPS·s prior un,\'Uct:e.v.iflll negotiations to acquire the properry jrtJm Jha 
owner's predecessor in interest.] 

3. Facts or allegations cont-.ained In the cease and desist order or notice of Intent 
of which you have no personal knowledge (with specific reference to paragraph 
number in the order): 

Panorama Ranch incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July 17. 2003 (or the .. July 17'h 
Sta~ment of Defense"), 

Panorama Ranch has no personal knowledge of at'ld. 011 that basis. dcnic:s the following facts or 
allegations regarding the Panorama Ranch Property No. 1 comnined in the October 2Jrd Notice: 

3 
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I) 

2) 

The same alleged facts of which Panorama Ranch has no personal knowledge contained in 
the July 17'h Statement of Defense~ 

That ponion of paragraph 9, page 4/ paragraph 1, pageS. which states: ·•During September 
29, 2003, and September 30,2003. staff received reports of work crews. including known 
employees of Kay, driving up to the Castro Pt:ak area toward the subject properties and 
transporting heavy equipment. including a bulldozer and large trucks." {p. 4, para. 9/p. S. 
para. 1); 

Okjection: Panorama Ranch object.r to the .rtatemenr I hat ... \·t,rjfrec:eived report.\' of work 
crews, including kno·wn employct!s (~f"Kcty, drh•ing up In the Ctt:il1'f> Peak urea toward the 
subject properties and lrun.'lporting heu\~t· equipmenl, including " hulldt)Zcr and large 
trucks" 'on the grtJundr that it is hearsay - un.,·ub.'iUmt iated repvri.Y, made hy unrtCimed 
person.\· or entities, offered to prove the Truth of the matter asserted. [ln C1ddilion. the 
credibllilyaf.such "report,\'" allegedly received by the Commission is sz~~pec:t, given slruint!d 
relations between the property owner and NP,'!.' tmd NPS 's prior ummcces.~ful negotiulion.v 
to acquire the property from the owners predecel·sor in interest.] 

3) All alleged facts contained in paragraph 2, page 5 (p. 5, para. 2). 

4. Other facts which may exonerate or mitigate your possible responsibility or 
otherwise explain your relationship to the possible violation (be as specific as 
you can; if you have or know of any document(s), pbotograph(s), map(s), 
letter(s), or other evidence that you believe is/are relevant, please identify 
it/them by name, date, type, and any other identifying infonnation and provide 
the original{s) or (a) copy(ies) if you can: 

Panorama Ranch incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July 17, 2003 (or the ••July 171b 

Statement of Defense"). 

A) The Activities Undertaken by Panorama Ranch Since September 30. 2003 Do Not Warrant 
Commission Enforcement Action. 

Panorama Ranch should be exonerated from any responsibility for the alJeged violations contained 
in the October23'd Notice. Panorama Ranch fully complied with theJuly2. 2003 ExecuLive Director 
Cease and Desist Order ('•July 2nd CDO"}, which expired on September 30, 2003. Since September 
3 0, 2003, the onl;t activities conducted on the Panorama Ranch Property No. 1 consisted of chipping 
existing already cleared brush which remained from prior brush clearing and vehicular travel on 
existing roads. Such activities are not in \'iolation of the Coastal Act. 

4 
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s. Any other information, statement, etc. tbat you want to offer or make: 

Panorama Rp,noh incr.npnrate~ hy reference its prior St4ternent of· Oefen!:le anc.I accompanying 
correspondence and exhibits, submitted to the Commission on July 17. 2003 (tlr the bJuly 1711' 

Statement of Defense7
'). 

A) panorama Ranch Objects to the Issuance of the October 23rd Noti.ce and October~ 200:I 
Rxecutive Djrector Cease and Qesist Order c••octobcr ~4•h CDO''l, 

Panorama Ranch objects to the issuance of the October 23rd Notice and October 24'h COO. As the 
Commission is aware, Panorama Ranch was the subject of a July 2!1d COO which expired on 
September 30, 2003. Panorama Ranch fully complied wit.h the July 2n.J COO (as well as the Notices 
of Intent issued as early as May 2003) and has done nothing sine SepteJnbcr 30,2003 to justify the 
renewal of Commission enforcement action. Notwithstanding, the Commissim'l unjustifiably issued 
the October 23rd Notice. 

The Commission hastily issued the October 24'h COO, again without justification and without 
allowing Panorama Ranch an opportunity to respond to the allegations in writing. Panorama Ranch 
has been the subject of Commission enforcement action since May of2003. Since that time. up 
through the expiration of the July 2nd COO, Panorama Ranch has refrained from so much as touching 
its property. Since July, more than four months" ago, the Commission has failed to provide Panorama 
Ranch with any sort of hearing (either a restoration order hearing, a coastal development pennh 
application hearing, and/or a hearing with regard to the matters contained in the COOs). No hearing., 
coupled with an absence of proper factual or legal findings7 render the October 24'11 CDO a clear 
violation ofPanorama Ranch's due process rights. 

B) Panorama Ranch•s Cgastal Development Permit Application Must be Heard at the 
Q>mmission's December 2003 Meeting. 

A coastal development pennit application for all the alleged "violations·• was submitted to the 
Commission on July 17, 2003. To date, however, no hearing has been set for the Commission to 
hear Panorama Ranch's application. In fact, Public· Resources Code §30621 provides that '~[a] 
hearing on any coastal development permit application or an appeal shall be set no later than 49 days 
after the date on which the application or appeal is filed with the commission." Given that it has 
been 118 days since submitting its application, Panorama Ranch requests that its application be heard 
at the Commission's December 2003 meeting (either prior to or concurrently with the pending 
Restoration Orders and October 23rd Notice). 

C) fanomma Rangh is Entitled to its Own Hearing. 

Panorama Ranch. once agai~ renews its request that it be afforded a hearing that is separate from 
hearings relating to other properties which are owned by different entities. To date, the Commission 
has grouped various properties together and has not specified with any degree of certainty which 

s 
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allegations relate to which property or which owner. [Three out of five parcels targeted by the 
Commission are owned by entirely different entities (i.e. Park Lands Ranch. LLC owns APN 4464-
022-014. Communications Relay Corporation owns APN 4464-022-00 I. and Deer Valley Ranch, 
LLC owns APN 4464-019-010). The remaining two parcels. APN 4464-019-008 and APN APN 
4464-022-01 o. are owned by Panorama Ranch. LLC.] 

As outlined in a July 17, 2003 letter to the Commission, the July 17'h Statements of Defense. and a 
July 28, 2003 Jetter to Peter Douglas. each of the owners related to the Commission's enforcement 
proceedings deserves a separate hearing. Section 17003 of the Califon1ia Corporations Code 
provides that: 

•' ... a limited liability company organized under this title: shall have all ofthe powers 
of a natund person in carrying out its business activities. including, without 
limitation. the power to: 

(a) Transact its business, carry on its operations, qualify to do business, and have and 
exercise the powers granted by this title in any state, territory. district. possession, or 
dependency of the United States, and in any foreign country. 

(P) Sue, be sued, complain and defend any action, arbitration, or proceeding, whether 
judicial, administrative, or otherwise, in its own name ... " 

Furthermore~ the acts of a corporation or LLC are deemed independent of the acts of its members. 
Abrahim & Sons Enterprises. et at. v. Eguilon Enterprises. et a1~, (9'h Cir. 2002) 292 F.3d 958, 962. 
As such, the actions of Panorama Ranch are independent of any action of its officers and deserves 
to defend itself in its own name. 

Not only does the ownership of three out of the five parcels differ, but there is an entirely separate 
and distinct set of facts that relate to each property. The difference in the facts are made evident in 
the five separate Statements. of Defense submitted to the Commission on July 17~ 2003. Jn 
particular, the Statements ofDefense set forth an important distinction between the work undertaken 
on APN 4464-019-008 (owned by Panorama Ranch, LLC) and the westerly ponion of APN 4464-
019-010 (owned by Deer Valley Ranch, LLC). 

Evidence that is not applicable to a specific owner or a specific property should not be admitted or 
heard by the Commission because it is not relevant to the other owners or other properties. Data. 
reports. or evidence relating to a different owner or different propeny. other than the one at issue, 
is not material to, nor can it prove or disprove, any disputed fact that is of consequence to another 
owner or another propeny. (Deering's Ev. Code §21 0.) Should the Commission hold only one 
hearing for all five parcels or for all four owners, the probative value of certain evidence presented 
to the Commission will be substantially outwejghed by the probability that it would unduly prejudice 
each of the other owners or confuse the issues as they relate to each parcel or each owner. (Deering· s 
Ev. Code§ 352.) With a single hearing, each of the owners could be severely prejudiced by the 



Nov~Z5-03 08:38pm From-
T-490 P.009/038 F-418 

evidence presented that relates to other parcels or other owners. All of these factors could aftect the 
fairness of the proceeding and, ultimately. Panorama Ranch's due process riBhts. (U.S.C.A. Const. 
Amend. 14.) 

7 
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STATEMENT OF DEFENSE 
NOTICE QF INTENT TO COMMENCE CEASE AND DESIST ORDER PROCEEDINGS 

Violation File No. V-4-03-01 g 
Tentative C,ommission Hearing Date: December 8~ 1 0, 2003 

This law office represents Panorama Ranch, LLC, a Nevada limited liability company c•Panorama 
Ranch"), with regard to this matter. Panorama Ranch owns real property in unincorporated Malibu~ 
identified by assessor parcel number ("APN'") 4464-022-010 (the "Panorama Ranch Property No. 
2"). TI1e purpose of this Statement of Defense is to set forth our client's position and response to 
the California Coastal Commission •s (the "Commission") Notice oflntent to Commence Cease and 
Desist Order Proceedings, dated October 23, 2003 (the .. October 23m Notice"). which has been 
tentatively scheduled for hearing at the Commission's December 8-10, 2003 meeting. 

On behalf of our client, we oppose the jssuance of a Cease and Desist Order. 

APN 4464-022-010 

The parcel identified by APN 4464-022-010, owned by Panorama Ranch, LLC, is cited in the 
October 23rd Notice. · 

1. Facts or allegations contained in the cease and desist order or the notice of 
intent that you admit {with specific reference to the paragraph number in the 
order): 

Panorama Ranch incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July I 7, 2003 (or the ., July 171h 

Statement of Defense"). 

Panorama Ranch admits the following facts or allegations regarding the Panorama Ranch Propeny 
No. 2 contained in the October 23rd Notice: 

1) The same alleged facts which are admitted in the July l 7111 Statement of Defense; 

2) That portion of paragraph 6, page 4, which states: "On August 4, 2003~ Commission staff 
arranged a ~eeting with Schmitz to view the subject properties and advise Schmitz as to the 
specific locations of certain unpennitted development" (p. 4. para. 6); 

3) That portion of paragraph 7, page 4, which states: "On August ]5, 2003, Commission staff 
again met with Schmitz to view the subject properties" (p. 4, para. 7}; 

4) All alleged facts contained in paragraph 8. page 4, beginning with the words ·•on August 26. 
2003 •.. " (p. 4, para. 8); 
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5) That portion of paragraph 3, page 5, which states: "On October 7, 2003, Commission staff 
spoke with Schmitz. Schmitz stated that Kay had abided by the terms of1he EDCDO despite 
'he expiration nf the EDCDO and Schmitz denied that any work ar use of the roads had 
occurred .. Schmitz confinned that Kay had recently purchased a bulldozer .. :• (p. S. para. 3). 

l. Facts or allegations contained in the cease and desist order or notice of intent 
that you deny (with specific reference to para2raph number in t~e order): 

Panorama Ranch incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits. submitted to the Commission on July 17, 2003 (or the '"July 17'h 
Statement of Defense"). 

Panorama Ranch denies aU other facts or allegations regarding the Panorama Ranch Property No. 
2 contained in the October 23rd Notice. includil'tg, but not limited to: 

1) The same alleged facts which are denied in the July 171h Statemc:nt of Defense; 

2) That portion of paragraph 6, page 4, which states: "Kay subsequently refused to allow 
Commission staff on the propenies without his personal supervision. with the exception of 
viewing a ifaded pad on parcel 4464-0022-0 1 0" (p. 4, para. 6); 

3) That portion of paragraph 7, page 4, wbich states: "Commission staff viewed portions of 
subject propenies and found evidence that use of the roads had continued in violation of the 
EDCDO" (p. 4, para. 7); 

4) That portion ofparagra.ph 1, page 5, wbich states! "During the afternoons, work crews were 
seen leaving the area and trucks loaded with vegetation were seen leaving the site" (P. 5. 
para. 1); 

Objection: Panorama Ranch objects to I he statemenrtl'lat "work crews were seen leaving 
the area and trucks loaded with vegetation were seen leaving the slle'' on Jhe grounds that 
it is hearsay ~ unsubstantiated reports, made by unnamed persons or entities, offered to 
prove the truth of the matter asserted. [In addition, the credibility of such .. reporJ,\·" 
allegedly received by the Commi~·sion is suspect, given strained r~lations between the 
property owner and NPS and NPS 's prior un.,ucces.iful negotiafiom; Ia acquire rhe pmpel'ly 
from the owner 's predecessor In intere.\·t.} 

5) That ponion of paragraph 3, page 5, which states: •• .•. but stated that Schmitz was the only one 
with keys to the vehicle" (p. 5, para. 3); 

6) All alleged facts contained in paragraph 4. page 5 (p. s. para. 4); 
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Oj]ection: Panorama Ranch objects to rhe statements that "NPS Rangers observed u work 
crew clearing and chipping vegetation .fi·om parcel 446./-0/ Y-om;·· and "NPS Rung~r.v 
nh.verved ai leasl three lahnrers nn silo u.~·lng a Po/aJ•fs(FJ ·wtlfk vehit:l~. and m11t:hunit:ul 
chipper" em the grounds that they are hrwr:~ay- unsubsttmliated repc,rts. o.Oered ltl JJI'trve 
the truth of the maller asserled fin addition, the credibility of .\·uch ··reports" ullegedfy 
received by the Commission is ~·u.o;J'ecl. given .urained relations hetwcum I he pro party owner 
and NPS and NPS 's prior un.s·uL·cc:.'i.~{ul negotiations to acquire the properly frcJm the 
owner's predecessor in interest.] 

7) All alleged facts contained in paragraph 5, page 5 (p. s. para.. 5); 

Objection: Panorama Ranch objects lo the .-.tcttements I hat "NPS Rtmger,\' ah.W!I"Vt!d tl work 
crew ofar least nine (9) laborers clearing and ,:·hipping vegetuliun }rom parcel 4464-019-
008, " "[l)aborers were again working on site with a Polc.lris(ji,l work 'Vahicle, and mechanical 
chipper, '' and "NPS Rangers also loc:CIIed 2 new ... ·wooden posts .ret in cont:rt!le at the 
property boundary with NPS Parce/4464-0J 9-900'' on lhe ground., thtlllhey are hecll'.vay
unsubstantiated report~, offered lo pro,·c th.e truth of/he maller a.t;se.rted. [In addition, the 
credibility of such "reports" allegedly ret:eived by the Commi.t1·ion is suspect, given 
strained relations between the property owner and NPS and NPS 's prior unsuccessful 
negotiations to acquire the property from the owner's predeces.\·or in interest.} 

8) All alleged facts contained in paragraph 6, page 5 (p. 5, para. 6}. 

Objection: Panorama Ranch objects to the staten2ent that "staff received additional report.v 
that work crews were conducting additional roadwork on the subject properties, using a 
Backhoe Tractor, mechanical wood chipper, and Polaris® vehicle " on the groundf that It 
is hearsay- unsubstantiated reports. made hy unnamed person!.' or entities, offered to prove 
the truth of the mauer asserted [In addition, the credibility of such "reports'' allegedly 
received by the Commission is suspect, given strained ,.elations between the property owner 
and NPS and NPS's prior unsuccessful negotiations to acquire the property from the 
owner's predecessor in interest.] 

3. Facts or allegations contained in the cease and desist order or notice of intent 
of which you have no personal knowledge (with specific r~fercnce to paragraph 
number in the order): 

Panorama Ranch incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July l 7. 2003 (or the '"July 17'11 

Statement ofDefense''). 

Panorama Ranch has no personal knowledge of and, on that basis. denies the following facts or 
allegations regarding the Panorama Ranch Property No. 2 contained in the October 23rd Notice: 
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1) The same alleged facts of which Panorama Ranch has no personal knowledge contained in 
the JuJy 17'b Statement of Defense; 

2) That portion of paragraph 9, page 4/ paragraph 1, page 5. which states: ""During September 
29, 2003, and September 30, 2003. staff received reports of work crews, including known 
employees of Kay, driving up to tlle Castro Peak area toward the subject properties and 
transponing heavy equipment, includh1g a buJldo:zer and large trucks.n (p. 4. para. 9/p. 5, 
para. 1); 

Ohlection: Panorama Ranch objects tu the stalementlhat "staffre,·eived reports afwork 
crews, including mown employee.'i of Kay, driving up to the Castro Peak area toward the 
subjecl properties and transporting heavy equipment, including u bulldozer 'md large 
trucks" an the grounds thaz· it is hearsay ~ unl·uh.\·tantiated reporu. made hy unnamed 
persons or entities, offered to prove the truth of the maller "ssertad {In addition, the 
credibillryofsuch ''reports" allegedly received by the Commis!l·iurz is .~·uspect, given .'it rained 
relations between the property owner and NPS and NPS'.Y prim· unsw:ce.,.~ful negotiations 
to acquire the property from the owner's predecessor in intere.\·t.] 

3) All alleged facts contained in paragraph 2, pageS (p. 5, para. 2). 

4. Other facts which may exonerate or mitipte your possible responsibility or 
otherwise explain your relationship to the possible violation (be as specific as 
you can; If you bave or know of any document(s).. photograph(s), map(s), 
letter(s), or other evidence that you believe is/are relevant, please identify 
it/them by name, date, type, and any other identifying information aud provide 
the orlginal(s) or (a) eopy(ies) if you can: 

Panorama Ranch incorporates by referen~e its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July 17, 2003 (or the ~~July 17'h 
Statement of Defense''). 

A) The Activities Undertaken~ Panorama Ranch Since September 30. 2,003 Do Not Wa,m.nt 
Commission Enforcement As;tion. 

Panorama Ranch should be exonerated from any responsibility for the alleged violations contained 
in the October 23n1Notice. Panorama Ranch fully complied with the July 2. 2003 Executive Director 
Cease and Desist Order (•'July 2nd CDO"), which expired on September 30, 2003. Since Scp~ber 
30, 2003, the~ activities conducted on the Panorama Ranch Propeny No.2 consisted of vehicular 
travel on existing roads and routine ~pair and maintenance of gates and ·•No Trespassing•• signs 
which are part of the pending coastal development pennit application for this property. Such 
activities arc not in violation of the Coastal Act. 
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5. Any other information, statement, etc. that you want to offer or make: 

Panorrunn Ranch in<;orporates by reference itf; prior Statement of Defense and aeco~i'Janying 
correspondence and exhibits, submitted to the Commission on July 17, 2003 (or the L•July l71

n 

Statement of Defense'~). 

A) Panoramu, Ranch Objects to the Issuance of the October 23rd Notice and October 24. 2003 
Executive Director Cease and Oes;st Order ("October 241

b CDO"). 

Panorama Ranch objects to the issuance of the October 23'd Notice and October 24'11 COO. As the 
Commission is aware. Panorama Ranch was the subjact of a July 2nc1 CDO which expired on 
September 30,2003. Panorama Ranch fully complied with the July 2"J COO (as well as the Notices 
oflntent issued as early as May 2003) and has done nothing sine September 30. 2003 to justifY the 
renewal of Commission enforcement actio1,. Notwithstanding. the Commission unjustifiably issued 
the October 23rd Notice. 

The Commission hastily issued the October 24lh COO, again without justification and without 
allowing Panorama Ranch an opportUnity to respond to the allegations in writing. Panorama Ranch 
has been the subject of Commission enforcement action since May of2003. Since that time, up 
through the expiration of the July 2nd COO, Panorama Ranch has refrained from so much as touching 
its property. Since July, more than four months ago, the Commission has failed to provide Panorama 
Ranch with any sort of hearing (either a restoration order hearing, a coastal development permit 
application hearing, and/or a hearing with regard to the matters contained in the CDOs). No hearing, 
coupled with an absence of proper factual or legal fUldings. render the.October 2411, CDO a clear 
violation of Panorama Ranch's due process rights. 

B) Panorama Ranch's Co§Stal Deyelopment Permit Application Must be Heard at the 
Commission's December 2003 Meeting. 

A coastal development pennit application for all the alleged "violations'' was submitted to the 
Commission on July 17, 2003. To date, however, no hearing has been set for the Commission to 
hear Panorama Ranch's application. In fact, Public Resources Code §30621 provides that ·•[a] 
hearing on any coastal development permit application or an appeal shall be set no later than 49 days 
after the date on which the application or appeal is filed with the commission. •• Oiven that it has 
been 118 days since submitting its application. Panorama Ranch requests that its appJ ication be heard 
at the Commission's December 2003 meeting (either prior to or concurrently with the pending 
Restoration Orders and October 23rd Notice). 

C) PanoramQ: Ranch i!; Entitled to its Own Hearing. 

Panorama Ranch, once again, renews its request that it be afforded a hearing that is separate from 
hearings relating to other properties which are owned by different entities. To date, the. Commission 
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has grouped various properties together and has not specjfied with an)' degree of certainty which 
allegations relate to which property or which owner. [Three out of five parcels targeted by the 
C!ommi~ion are owned by entirely different entities (I.e. Park Laru.J~ Ranch, LLC owns APN 4464-
022-014, Communications R.elay Corporation owns AP'N 4464-022-00 l. and Ueer Valley Ranch. 
LLC owns APN 4464-019-010). The remaining two parcels, APN 4464-019-008 and APN APN 
4464-022~010, are owned by Panorama Ranch1 LLC.] 

As outlined in a July 17. 2003 letter to the Commission, the July 17'h Statements of Defense. and a 
July l8, 2003 letter to Peter Dougl~ each of the owners related to the Commission's enforcement 
proceedings deserves a separate hearing. Section 17003 of the California Corporations Code 
provides that: 

" ••. a limited liability company organized under this title shall h~I.Ve all of the powers 
of a natural person in carrying out its business activities, including, without 
limitation. the power to: 

(a) Transact its business, carry on its operations, qualifY to do business, and have and 
exercise the powers granted by this title in any :::tate. territory. district. possession, or 
dependency of the United States, and in any foreign cotmtry. 

(b) Sue, be sued, complain and defend any action, arbitration, or proceeding. whether 
judicial, administrative, or otherwise. in its own name ... " 

Furthermore, ·the acts of a corporation or LLC are deemed independent of the acts of its members. 
Abrahim & Sons Entemrises. et al. y. Equilon Entemrises. et alu (9111 Cir. 2002) 292 F .Jd 958. 962. 
As such, the actions of Panorama Ranch m-e independent of any action of hs officers and deserves 
to defend itself in its own name. 

Not only does the ownership of three out of the five pDrCels differ, but there is an entirely separate 
and distinct set of facts that relate to each property. The difference in rhe facts are made evident in 
the five separate Statements of Defense submitted to the Commission on July 17~ 2003. In 
particular. the Statements ofDefense set forth an important distinction between the work undertaken 
on APN 4464-019-008 (owned by Pano~\8. Ranch, t.LC) and the westerly portion of APN 4464-
0 I 9-010 (owned by Deer Valley Ranch, LLC). 

Evidence that is not applicable to a specific owner or a specific property should not be admitted or 
heard by the Commission because it is not relevant to the other owners or other properties. Data, 
reports, or evidence relating to a different owner or different propeny, other than the one at issue, 
is not material to, nor can it prove or disprove, any disputed fact that is of consequence to another 
owner or another property. (Deering9s Ev. Code §210.) Should the Commission hold only one 
bearing for all five parcels or for all four owners, the probative value of certain evidence presented 
to the Commission will be substantially outweighed by the probability that it would unduly pr~judice 
each of the other owners or confuse the issues as they relate to each parcel or each owner. (Deering's 
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Ev. Code§ 352.) With a single hearing, each of the owners could be severely prejudiced by the 
evidence presented that relates to other parcels or l)ther owners. All ofthese factors could atfect the 
fairness of the proceed;ng and, ultimately. Panorama Ranch's due procesJ:: tights. (U.S.C.A. Co"st. 

Amend. 14.) 
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STATEMENT OF DEFENSE 
NOTICE OF JNfENT TO CQMMENCE ~EA5E AND DESIST ORDER PROCEEDINGS 

Violation File No. V-4-03-018 
Tentative Commission Hearing Date: December 8-10, 2003 

This law office represents Deer Valley Ranchs LLC, a Nevada limited liability company C'Deer 
Valley Ranch''), with regard to this matter. Deer Valley Ranch owns real property in unincorporated 
Malibu, identified by assessor parcel number \"APN") 4464.019-010 (the ••Deer VaJiey Ranch 
Property"), The purpose of this Statement of Defense is to set forth our client's position and 
response to the California Coastal Commission's (the "Commission'') Notice oflntent to Commence 
Cease and Desist Order Proceedings. dated October 23, 2003 (the .. October 23rd Notice"). which has 
been tentatively scheduled for hearing at the Commission's December 8-10, 2003 meeting. 

On behalf of our client, we oppose the issuance of a Cease and Desist Order. 

APN 4464-0}9-010 

The parcel identified by APN 4464-019-01 0, owned by Deer Valley Ranch. is cited in 'the October 
2Jrd Notice. 

1. Facts or allegations contained in the cease and desist order or the notice of 
intent that you admit (with specific reference to the paragraph number in 'the 
order): 

Deer Valley Ranch incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Comntission on July 17. 2003 (or the •·July 17'" 
Statement of Defense"). 

Deer Valley Ranch admits the following facts or allegations regarding the Deer Valley Ranch 
Property contained in the October 23"' Notice: 

1) The same alleged facts which are admitted in the July 17Ltt Statement of Defense; 

2) That portion of paragraph 6, page 4, which states: "On August 4, 2003. Commission staff 
arranged a meeting with Schmitz to view the subject properties and advise Schmitz as to the 
specific locations of certain unpennitted development" (p. 4, para. 6); 

3) Thatponion of paragraph 7, page4, which states: ••on August 15,2003, Commission staff 
again met with Schmitz to view the subjeet properties" (p. 4. para. 7); 

4) All alleged facts contained in paragraph 8, page 4, beginning with the words ·•on August 26. 
2003 ..... (p. 4. para. 8); 
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5) That portion of paragraph 3, page 5, which states: ••on October 7. 2003. Commission staff 
spoke with Schmitz. Schmitz stated that Kay had abided by the terms of the EOCDO despite 
the ex~iratinn nfthe EDCDO and Sclm1itz denied that any wol'k or use of the roads had 
occurred. Schmitz confirmed that Kay had recently purchased a bulldozer .. :· (p. 5. para. 3 ). 

2. Facts or allegations contained in the cease and desist order or notice of intent 
that you deny (with specific reference to paragraph number in the order): 

Deer Valley Ranch incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July 17. 2003 (or the "July 17'11 

Statement of Defense"). 

Deer Valley Ranch denies all other facts or allegations regarding the Deel' Valley Ranch Property 
contained in the October 23rd Notice. including, but not limited to: 

1) The same alleged facts which are denied in the July l71
h Statement of Defense; 

2) That portion of paragraph 6, page 4, which states: .. Kay subsequently refused to allow 
Commission staff on the properties without his personal supervision, with the exception of 
viewing a graded pad on parcel 4464-0022-01 0'' (p. 4, para. 6); 

3) That portion of paragraph 7, page 4, which states: "Commission staff viewed portions of 
subject properries and found evidence that use of the roads had continued in violation of the 
EDCDO" (p. 4, para. 7); 

4) That portion of paragraph 1, page 5, which states: "During the afternoons, work crews were 
seen leaving the area and trucks loaded with vegetation were seen leaving the site" (P. 5, 
para. 1); 

Objection: Deer Valley Ranch objects ro the .vtatementzhat ··work crews were seen leaving 
the area and trucks loaded with vegetation we1·e seen leaving the site·· on the graundv that 
it is hearsay- unsubstantiated reports, made by unnamed per~·ons or entities, offired to 
prove the truth of rhe mauer asserted. {In addition. the credibility o.f such "report.'i,. 
allegedly received by the Commission is suspect, given strained relations bel'ween the 
property owner and NPS and NPS 's prior unsucceslful negotiations to acquire the property 
.from the owner 's predece.vsor in interest.} 

5) That portion of paragraph 3, page 5, which states: " ... but stated that Schmitz was the only one 
with keys to the vehicle" (p. S. para. 3); 

6) All alleged facts contained in paragraph 4, page 5 (p. 5, para. 4); 
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QkJectlon: Deer Valley Ranch objects to the .~tatements that "NPS Ranger,t; ob.vervttJ u wt1rk 
crew clearing and chipping vegetation .fi·om parc;el 4464-0 I 9-008 " and "N PS Runger.'l 
nhsen•ed at lellst thr~e laborers on site u.ving " Pc~[,,•[,t(ll,) work vehicle. anJ mel1hunlt.'''' 
chipper" on the grounds that they are hear.\"UJ'- lm.rub.vtanliared reports, qfleretlto pr(Jvt! 
the truth of the matter asserted [In addilirm, I he credibility of.vuch "report.v" allegedly 
rece tved by the Commission is suspect, given strained relations be/ween the properly owner 
and NPS and NPS's prior unsuccessful negozialion.r to acquire I he property friJm the 
owner 's predecessor in interest.] 

7) All alleged facts contained in paragraph 5. page 5 (p. 5, para. 5); 

Objection: Deer Valley Ranch objects to th~ statCJmem.\·that "NPS Rungt!rs (Jb:r~n·t!d aworlc 
crew of at least nine (9) laborers clearing and t:hlpping vegera/ionfrom J'arcel -146-1-019-
008, " "{I] aborers were again working on .sire with u PQ/aris(-g, work vehicle, (tnd m~chcmical 
chipper," and "NPS Rangers also located 2 new wcmd~tn pasts set in c:cmcrere a/ the 
property boundary with NPS Parcel 4464-019-900" on th11 ground~·Jhatthey ure heur.,·ay
unsubsrantiated reports, o.lfored to prove the truth oftha matter a~·serted [In addition, the 
credibility of such "reports" allegedly received by the Commi:u;ion is .\11.\pect, given 
strained relations between the property owner and NPS and NPS 's pt·iar zm.wccessfol 
negotiations to acquire the properry.from the owner '..\'predecessor in intertt . ..,·t.] 

8) All alleged facts contained in paragraph 6. page 5 (p. 5, para. 6). 

Objection: Deer Jlalley Ranch objecrs to the statemem that ''staff received additional reports 
that work crews were conducting addirional roadwork on the subject properties, using a 
Backhoe Tractor, mechanical wood chipper, and Polaris® vehicle'' on the grounds that it 
is hearsay- unsubstantiated reports, made by unnamed persons or entilies, o.ffered lo prove 
the rrurh of the mauer asserted. [In addition, Lhe credibility of such "reporrs" ttllegedly 
received by the Commission is suspect, given strained relations between the property owner 
and NPS and NPS's prior unsucces~ful negotiations to acquire the propeFty from the 
owner's predecessor In interest.] 

3. Facts or allegations contained in the cease and desist order or notice of intent 
ofwbich you have no personal knowledge (with specific reference to paragraph 
number in the order): 

Deer Valley Ranch incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July 17, 2003 (or the ·~July 17111 

Statement of Defense''). 

Deer Valley Ranch has no personal knowledge of and, on that basis, denies the following facts or 
allegations regarding the Deer Valley Ranch Property contained in the October 23,.., Notice: 
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The same alleged facts of which Deer Valley Ranch has no personal knowledge contained 
in the July 171h Statement of Defense; 

That portion of paragraph 9J page 4/ paragraph 1. page 5, which states: '~During September 
29, 2003, and September 30, 2003, staff received reports of work crews. including known 
employees of Kay, driving up to the Castro Peak area toward the subject properties and 
transporting heavy equipment, including a bulldozer and large trucks." (p. 4. para. 9/p. 5, 
para. 1); 

Objection: Deer Valley Ranch objects. to the ~·talement that "staff received repol'l.\' of work 
crews, including known employees o.f Kay, driving up to the Castro Peak area toward the 
subject properties and transporting heavy equipment, inc.:luding u bulldozer and large 
trucks" on the grounds that it is hearsay - unsubstantiated report. .. , made by unnamed 
persons or entities, offered to prove the truth o.f the maller asserted [In addition. the 
credibility of.ruch "reports 11 allegedly received by lht: Commi.\~~·icm is :ruspect, giwm.\·frained 
relations between the property owner and NPS and NPS 's prior unsucce ... ·.iful negmiations 
to acquire the property from the owner '.r predec:es:;ar in intere.st.] 

3) All alleged facts contained in paragraph 2, page 5 (p. 5, para. 2). 

4. Other facts which may exonerate or mitigate your possible responsibility or 
otherwise explain your relationship to the possible violation (be as specific as 
you can; if you have or know of any document(s), photograph(s), map(s), 
lctter(s), or other evidence that you believe is/are relevant, please identifY 

. it/tbean by name, date, type, and any other identifying information and provide 
the original(s) or (a) copy(ies) if you can: 

Deer Valley Ranch incorporates by reference its prior Statement of Defense and accompanying 
correspondence. and exhibits. submitted to the Commission on July 17, 2003 (or the ~~July 17th 
Statement of Defense"). 

A) The Activities Undertaken by Deer Valley Ranch Since September 30.2003 Do Not Wmnot 
Commission Enforcement Action. 

Deer Valley Ranch should be exonerated from any responsibility for the alleged violations contained 
in the October 23rd Notice. Deer Valley Ranch fully complied with the July 2, 2003 Executive 
Director Cease and Desist Order ('•July 2n.s CDO"), which expired on September 30.2003. Since 
September 30, 2003, the only activities conducted on the Deer Valley Ranch Property consisted of 
vehicular travel on exiS1ing roads. Such activities are not in violation of the Coastal Act. 
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s. Any other information, statement, ete. that you want to offer or make: 

Deer Valley Ranch incorporates by reference its prior Statement of Oefense and accompanying 
correspondence and exhibits. submitted to the Commission on July 17. 2003 (or the .. July 17111 

Statement of Defense~'). 

A) OeerVa]ley Ranch Objects to the Issuance oftheOctober23rdNotice and Octoper24. 2003 
Pxecutive Director Cease and Desist Order e•Octot?er 24t11 CDQ"). 

Deer Valley Ranch objects to the issu&llCe of the October23rd Notice and October 24'1\ COO. As the 
Commission is aware, Deer Valley Ranch was the subject of a July 2"11 CDO which expired on 
September 30, 2003. Deer Valley Ranch fully complied with the July 2"11 CDO (as well as the 
Notices of Intent issued as early as May 2003) and has done nothing sine September 30, 2003 to 
justify the renewal of Commission enforcement action. Notwithstanding, the Commission 
unjustifiably issued the October 23rd Notice. 

The Commission hastily issued the October 24'" CDO, again without justification and without 
allowing Deer Valley Ranch an opportunity to respond to the allegations in writing. Deer Valley 
Ranch has been the subject of Commission enforcement action since May of2003. Since that time. 
up through the expiration of the July 2nd COO. Deer Valley Ranch has refrained from so much as 
touching its property. Since July~ more than four months ago, the Commission has failed to provide 
Deer Valley Ranch with any sort ofhearing (either a restoration order hearing., a coastal development 
permit application hearing, and/or a hearing with 1-egard to the matters contained in the COOs). No · 
hearing, coupled with an absence of proper factual or legal findings, render the October 24'h COO 
a clear violation of Deer Valley Ranch's due process rights. 

B) Deer Va}le~ RAp~h's Coastal Development Pcnnit Application Must be Heard at the 
Commission's Qecc;mber 2003 Meeting. 

A coastal development permit application for all the alleged .. violations" was submitted to the 
Commission on July.l7, 2003. To date, however, no hearing has been set for the Commission to 
hear Deer Valley Ranch's application. In fact, Public Resources Code §30621 provides that "'[aJ 
hearing on any coastal development pennit application or an appeal shall be set no later than 49 days 
after the date on which the application or appeal is filed with the commission." Given that it has 
been 118 days since submitting its application, Deer Valley Ranch requests rhat its application be 
heard at the Commission's December 2003 meeting (either prior to or concurrently with the pending 
Restoration Orders and October 23nrNotice). 

C) D;er Valley Ra.ncb ii Entitle!i to its Own Hearing.. 

Deer Valley Ranch, once again. renews its request that it be afforded a hearing that is separate from 
hearings relating to other properties whi.f:h are owned by different entities. To date. the Commission 
has grouped various properties together and has not specified with any degree of certainty which 
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allegations relate to which property or which owner. [Three out of five parcels targeted by the 
Commission are owned by entirely different entities (i.e. Park Lands Ranch, LLC owns APN 4464-
022-014, Communications Relay Corpordliun owns APN 4464-022-001, and Deer Valley Ranch .. 
LLC owns APN 4464-0 19-01 0). The remaining two parcels, APN 4464-019-008 and APN APN 
4464-022-010, are owned by Panorama Ranch. LLC.] 

As outlined in a July 17, 2003 letter to the Commission, the July 17'h Statements of Defense. and a 
July 28,2003 letter to Peter Douglas, each of the owners related to the Commission's enforcement 
proceedings deserves a separate hearing. Section 17003 of the California Corporations Code 
provides that: 

" ... a limited liability company organized under this title shall have all of the powers 
of a natural person in carrying out its business activities. including. without 
limitation, the power to: 

(a) Transact its business, carry on its operations, qualify to do business. and have and 
exercise the powers granted by this title in any state, territory, district, possession~ or 
dependency of the United States, and in any foreign country. 

(b) Sue, be sued, complain and defend any action, arbitration, or proceeding, whether 
judicial, administrative, or otherwise, in its own name ... , 

Furth~nnore, the acts of a corporation or LLC are deemed independent of the acts of its members. 
Abrahim & Sons Entemrises. et al. v. Eguilon Enterprises. et al .• (9'h Cir. 2002) 292 F.3d 958~ 962. 
As such, the actions ofDeer Valley Ranch are jndependent of any action of its officers and deserves 
to defend itself in its own name. 

Not only does the ownership of three out of the five parcels differ, but there is an entirely separate 
and distinct set of facts that relate to each property. The difference in the facts are made evident in 
the five separate Statements of Defense submitted to the Commission on July 17, 2003. In 
particular, the Statements ofDefense set forth an impo1tant distinction between the work undertaken 
on APN 4464-019~008 (owned by Panorama Ranch, LLC) and the westerly ponion of APN 4464-
019-010 (owned by Deer Valley Ranch. LLC). 

Evidence that is not applicable to a specific owner or a specific property should not be admitted or 
heard by the Commission because it is not relevant to the other owners or other properties. Data, 
reports. or evidence relating to a different owner 01' differ~nt property. other than the one at issue. 
is not material to, nor can it prove or disprove, any disputed fact that is of cons~quence to another 
owner or another property. (Deering's Ev. Code §21 0.) Should the Commission hold only one 
hearing for all five parcels or for all four owners, the probative value of cenain evidence presented 
to the Commission will be substantially outweighed by the probability that it would unduly prejudice 
each of the other owners or confuse the issues as they relate to each parcel or each owner. (Deering • s 
Ev. Code§ 352.) With a single hearing, each of the owners could be severely prejudiced by the 
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evidence presented that telateS to other parcels or other owners. All of these factOrs could affect the 
fiJ.imess oftlu> proceedin& and, ultimatelY, Deer Valley Ranch's due process rights. (U .S.C.A. Canst. 

Amend. \4.) · 
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§TATEMENT OF DEFENSE 
NOTICE OF INTENT TO COMMENCE CEASE AND DESIST ORDER PROCEEDINGS 

Violation File No. V-4-03~018 
Tentative Commission Hearing Date: December 8-1 0. 2003 

This law office represents Communications Relay Corporation, a California corporation 
("Communications Relay"), with regard to this matter. Communications Relay owns real property 
in unincorporated Malibu, identified by assessor parcel number ("APN") 4464-022-001 (the 
"Communications Relay Property"). The purpose of this Statement of Defense is to set forth our 
client's position and response to the California Coastal Commission ·s (the '•Commission") Notice 
oflntent to Commence Cease and Desist Order Proceedings, dated October 23, 2003 (the ·•October 
23rdNotice''), wnich has been tentatively scheduled for hearing at the Commission's December 8-1 o. 
2003 meeting. 

On behalf of our client, we oppose the issuance of a Cease and Desist Order. 

APN 4464-022~001 

The parcel identified by APN 4464~022-001, owned by Communications Relay~ is cited in the 
October 23rd Notice. 

1. Facts or allegations contained in the cease and desist order or the notice of 
intent that you admit (with specific reference to the paragraph number in the 
order): 

Communications Relay incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July 17, 2003 {or the ••July 17'~"~ 
Statement of Defense"). 

Communications Relay admits the following facts or allegations regarding the Communications 
Relay Property contained in the October 23rd Notice: 

1) The same alleged facts which are admitted in the July 17'h Statement of Defense; 

2) That portion of paragraph 6, page 4, which states: uon August 4, 2003, Commission staff 
arranged a meeting with Schmitz to view the subject propenies and advise Schmitt as to the 
speclfic locations of certain unpermitted development" (p. 4, para. 6); 

3) That portion ofparagraph 7, page 4, which states: •'On August 15,2003, Commission staff 
again met with Schmitt to view the subject properties" (p. 4, para. 7); 

4) All alleged facts contained in paragraph 8, page 4, beginning with the words ""On August 26. 
2003 ... '" (p. 4, para. 8); 
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That portion of paragraph 3, page 5, which states: ''On October 7, 2003, Commission staff 
spoke with Sclunitz. Schmitz stated that Kay had abided by the terms of the EDCDO despite 
the expiration of the EDCDO and Schmitz denied Lhal any work or use uf the roads had 
occurred. Schmitz confirmed that Kay had recently purchased a bulldozer ... •• {p. S. para. 3 ). 

2. Facts or allegations eontained in the cease and desist order or notice of intent 
that you deny (with specific reference to paragraph number in the· order): 

Communications Relay incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July 17, 2003 (or the "July 17'" 
Statement of Defense,.). 

Communications Relay denies all other facts or allegations regarding the Communications Relay 
Property contained in the October 23'd Notice, including, but not limited to: 

1) The same alleged facts which are denied in the July 171h Statement of Defense; 

2) . That portion of paragraph 6, page 4, which states: .. Kay subsequently refused to allow 
Commission staff on the propenies without his personal supervision, with the exception of 
viewing a graded pad on parcel446~0022-010 .. (p. 4, para. 6)~ 

3) That portion of paragraph 7, page 4, which states: '•Commission staff viewed portions of 
subject properties and found evidence that use of the roads had continued in violation of the 
BDCDO" (p. 4, para. 7); 

4) That portion of paragraph 1, page S, which states: "During the afternoons, work crews were 
seen leaving the area and trucks loaded with vegetation were seen leaving the site" (P. S~ 
para. 1); · 

Obiection: Communications Relay objects ro the statement thor "work crews were seen 
leaving the area and trucks loaded with vegetation were .reen leaving thu site " on the 
grounds that it is hear~ay ~ un.nJbstantiated reports, made by unnamed per.';om; ur enlilie.v, 
offered to prove zhe truth of the matler asserted [In addition, the credibility of J·u,·h 
"reports .. allegedl)l received by the Commission is suspect, given strained relations berwetm 
the property owner and NPS and NPS',\' prior un.rucces~ful negotiation$ ro acquire the 
property from the owner's predecessor in inte1·est.] 

5) That portion of paragraph 3, page 5, which states: " ... butstated that Schmitz was the only one 
with keys to the vehicle" (p. S, para. 3); 

6) All alleged facts contained in paragraph 4, page 5 (p. 5, para. 4); 
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Qbjection: Communications Relay objects to the slatemenls that "NPS RangerSlJb.wJn'ed u 
work crew clearing and chipping vegetafion.fram pureed 4464·0 I 9-008 "and .. N PS Rangl!r.~ 
observed a/ leasl three iaborel".\' on sile using tl PolurlsQ~) work vehtt:le. and mtJchunit:CII 
chipper·· on the grounds that they are hear.w1y- Ul1.rubstantiated reporl . .;. o..fferet.!Jc> prt)VI! 

the truth of the maller asserted [In addition, the credibility of.\·uch ··repart.o; .. ullegedly 
received by the Commission is su.~pect, given strained relations between the property tJwner 
and NPS and NPS's prior unsucces.ifr.i/ negotiations to acquire the properly .from the 
owner's predecessor in interest.} 

7) All alleged facts contained in paragraphS. page 5 (p. 5, para. 5); 

Obiection: Communicalions Relay objects to the statements th'lf "NPS Rangers oh.\'t.m1ed a 
work crew of at least nine (9) laborer.'i clearing and chipping vegetaticmfrum pm·cel 4464-
019-008," ''{l]aborers were again working on site with a Palaris'l~ work vehicle. and 
mechanical chipper, " and "NPS Ranger.f al.w'localed 2 new wooden po:;ls set in c:onr:rete 
arrhe property boundary with NPS Parce/4464-019-900" c>n the ground.\· that Ihey are 
hearsay - unsubstantiated reports, offered to prove the truth of the matter asserted. [In 
addition, the credibility of such "reports" allegedly received by the Commi.'ision is suspect, 
given strained relations between the pro perry owner and NPS and NPS 'sprior unsucCf!l'lful 
n.egotiations to acquire the prope,•ty fi·om the owner's predecessor in in/ere.\'1.} 

8) All alleged facts contained in paragraph 6, page 5 (p. 5, para. 6). 

Obiection: Communicarions Relay objects to the sratement that .. stajfreceived additional 
reportszhat work crews were conducting additional roadwork on the subject properties. 
using. a Backhoe Tractor, mechanical wood chipper, and Polaris® vehicle'' on the grounds 
that il i.s hearsay- unsubstantiated repo,·ts, made by unnamed persons or entities, offered to 
prove the tntrh of the matter asserted. [In addition, the credibility of such "report.o.; ·• 
allegedly received by the Commission is suspect, given strained relations between the 
propel"ty owner and NPS and NPS 's prior unsuccessful negotiations to acquire the property 
from the owner 's predecessor in interest.} 

3. Facts or allegations contained in the cease and desist order or notice of intent 
of which you have no personal knowledge (with specific reference to paragraph 
number in the order): 

Communications Relay incorporates by reference its prior Statement of Defense and accompanying 
correspondence and exhibits, submitted to the Commission on July 17, 2003 (or the ·'July 17'h 
Statement of Defense"). 

Communications Relay has no personal knowledge of and, on that basis, denies the following facts 
or allegations regarding the Communications Relay Property contained in the October 23"' Notice: 
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The same alleged facts of which Communications Relay has no personal knowledge 
contained in the July 17'h Statement of Defense; 

That portion of paragraph 9~ page 4/ paragraph 1. paie S, which states: '~During September 
29,2003, and September 30, 2003~ staff received reports ofwork crews, including known 
employees of Kay, driving up to the Castro Peak area toward the subject properties and 
transporting heavy equipment, including a bulldozer and large trucks." (p. 4, para. 9/p. S, 
para. 1); 

Obiectian: Communications Relay objects to the sratement that "stqff received reports of 
work crews, including known employees of Kay, driving up to I he Castm Peak arealowurJ 
the subject properries and transporting heavy equlpnuml, including~ bulldozer am/large 
trucks" on the grounds that il is hearsay ~ un.vubstantlated report.r;, made by umwmed 
persom; or ·entllie~. offered to prove the truth qf the matter Ul'serted. [In addition. I he 
credibiliry of such "reports" allegedly received by the Commission is .\'U.\pect, given sf rained 
relations between the property owner and NPS and NPS'.r; prior uns&~ccessfu/ ntJgtJtiution.\· 
to acquil'e the property from the owner's predecessor in interest.] 

3) All alleged facts contained in paragraph 2, page 5 (p. 5, para. 2). 

4. Other facts which may exonerate or mitigate your possible responsibility or 
otherwise explain your relationship to t:Jae possible viola don (be as specific as 

· yoa can; if you have or know of any doeument(s), photograph(s), map(s), 
letter(s), or other evidence that you believe is/are relevant, please identify 
it/tbem by name, date, type, and any other Identifying information and provide 
the original(s) or (a) copy(ics) if you can: 

Communications Relay incorporates by reference its prior Statement ofDefense and accompanying 
correspondence and exhibits, submitted to the Commission on July 17, 2003 (or the .. July 171h 
Statement of Defensej. 

A) The Activities Undqtaken by Communications Relay Since September 30. 2003 Do Not 
Warrant Commission Enforcement Action. 

Communications Relay should be exonerated from any responsibility for the alleged violations 
contained in the October 23nl Notice. Communications Relay fully complied with the July 2, 2003 
Executive Director Cease and Desist Order ("July 2"d COO"), which expired on September 30. 2003. 
Since September 30, 2003, the .QDb! activities conducted on the Communications Relay Property 
consisted of vehicular travel on C)tisting. roads (970 feet of which the Commission admits pre-date 
the Coastal Act). Such activities are not in violation of the Coastal Act. 
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s. Any other information, statement, etc. that you want to offer or make: 

Comm\mication~ Relay incorporates by reference its prior Staternent·of Defensl! and Hccumran)'in~;.t 
correspondence and exhibits, submitted to the Commission on July 17, 2003 (or the ·~July 17'h 
Statement of Defense''). 

A) Communications Relay Objects to the Issuance of the October 23r11 Notice and October 24. 
2003 Executive Director Cease and Desist Qrder ("October 24111 COO'?). 

Communications Relay objects to the issuance oftbe October 2Jtd Notice and October 24'11 COO. 
As the Commission is aware, Communications Relay was the subject of a July 2nd COO which 
expired on September 30. 2003. Communications Relay fully complied with the July 2"d COO (as 
well as the Notices of Intent issued as early as May 2003) and has done nothing sine September 30~ 
2003 to justify the renewal of Commission enforcement action. l'Jotwithstanding, the Commission 
unjustifiably issued the October 23rd Notice. 

The Commission hastily issued the October 241h CDO, again without justification and without 
allowing Communications Relay an opportunity to respond to the allegations in writing. 
Communications Relay has been the subject of Commission enforcement action since May of2003. 
Since that time, up through the expiration of the July 2nt1 COO, Communications Relay has refrained 
from so much as touching its property. Since July, more than four months ago, the Commission has 
failed to provide Communications Relay with any son of hearing (either a restoration order hearing. 
a coastal development permit application hearing. and/or a hearing with regard to the maners 
contained in the COOs). No hearing, coupled with an absence of proper factual or legal findings~ 
render the October 24m COO a clear violation of Communications Relay's due process rights. 

B) Communications Relay's Coastal DeveloJ2ment Pennit Application Must be Heard at the 
Commissign's December 2003 Meeting. 

A coastal development pennit application for all the alleged ''violations" was submitted to the 
Commission on July 17, 2003. To date, however, no hearing has been set for the Commission to 
hear Communications Relay's application. In fact. Public Resources Code §30621 provjdes that •'[a] 
hearing on any coastal development permit application or an appeal shall be set no later than 49 days 
after the date on which the application or appeal is fiJed with the commission.,. Given that it bas 
been 118 days since submitting its application, Communications Relay requests that its application 
be heard at the Coq~.mission's December 2003 meeting (either prior to or concurrently with the 
pending Restoration Orders and October 23n1 Notice). 

C) Communications Relay is Entitled to its Own Hearing. 

Communications Relay, once again, renews its request that it be afforded a hearing that is separate 
from hearings relating to other properties which are owned by different entities. To date. the 
Commission bas grouped various propenies together and has not specified with any degree of 
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certainty which allegations relate to which property or which owner. [Three out of five parcels 
targeted by the Commission are owned by entirely different entities (i.e. Park Lands Ranch. LLC 
owns AfSN 4464-022-014, Communications Relay Corporatiof\ nwn!; APN 4464-022-00 1, and Deer 
Valley Ranch, LLC owns APN 4464-019-01 0). The remaining two parcels. APN 4464-019-008 and 
APN APN 4464-022-010, are owned by Panorama Ranch, LLC.] 

As outlined in a July 17, 2003 letter to the Commission, the July 171
b Statements of Defense, and a 

July 28, 2003letterto Peter Douglas, each of the owners related to the Commission's enforcement 
proceedings deserves a separate hearing. Section 17003 of the California Corporations Code 
provides that: 

'' ... a limited liability company organized under this title sball have all of the powers 
of a natural person in canying out its business activities, including, without 
limitation, the power to: 

(a) Transact its business, carry on its operations~ qualify to do business. and have and 
exercise the powers granted by this title in any state, territory, district, possession, or 
dependency of the United States, and in any foreign country. 

(b) Sue, be sued, complain and defend any action, arbitration. or proceeding. whether 
judicial, administrative, or otherwise, in its own name ... ·~ 

Furthermore, the acts of a corporation or LLC are deemed independent of the acts of its members. 
Abrahim & Sons Entemrises. ct aJ. v. Eguilon Enter,priscs, et al.. (9'h Cir. 2002) 292 F.3d 958,962. 
As such, the actions of Communications Relay are independent of any action of its officers and 
deserves to defend itself in its own name. 

Not only does= the ownership of three out of the five parcels differ, but there is an entirely separate 
and distinct set of facts that relate to each property. The difference in the facts are made evident in 
the five separate Statements of Defense submitted to the Commission on July 17, 2003. In 
particular, the Statements ofDefense set forth an important distinction between the work undertaken 
on APN 4464-019-008 (owned by Panorama Ranch, LLC) and the westerly ponion of APN 4464-
019-010 (owned by Deer Valley Ranch, LLC). 

Evidence that is not applicable to a specific owner or a specific propeny should not be admitted or 
beard by the C-ommission because it is not relevant to the other owners or other properties. Data. 
reports, or evidence relating to a different owner or different property, other than the one at issue. 
is not material to, nor can it prove or disprove. any disputed fact that is of consequence to another 
owner or another property. (Deering's Ev. Code §210.) Should the Commission hold only one 
hearing for all five parcels or for all four owners, the probative value of certain evidence presented 
to the Commission will be substantially outweighed by the probability that it would unduly prejudice 
each of the other owners or confuse the issues as they relate to each parcel or each owner. (Deerins' s 
Ev. Code§ 352.) With a single hearing, each of the owners could be severely prejudiced by the 
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evidence presented that relate• to other parcels or other owners. All of these factors could affect the 
fairness of the proceeding and, ultimately, Communications Relay's due process rights. (U.S.C.A. 

C.on~t. Amend. 14.) · 
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STATEMENT OF DEFENSE 
N,OTJCE OE' IN'QNT TO COMMENQ.: CEASE AND DESIST ORUER PROCEEDINGS 

Violation Pile No. V ~4-03-0 18 
Tentative Commission Hearing Date: December 8-1 0, 2003 

This law office represents Deer Valley Ranch, LLC ("Deer Valley Ranch"). Panorama Ranch, LLC 
(''Panorama Ranch"), and Communications Relay Corporation ("Communications Relay .. ) with 
regard to this matter. Deer Valley R.anc~ Panorama Ranc~ and Communications Relay own real 
property in unincorporated Malibu. The purpose of this Statement of Defense is to set forth our 
clients' position and response to the California Coastal Commission's (the "Commission} Notice 
oflntent to Commence Cease and Desist Order Proceedings, dated October 23, 2003 (the ··october 
23rdNotice"), which has been tentatively scheduled for hearing at the Commission's December 8-10, 
2003 meeting. 

On behalf of our clients, we oppose the issuance of~ Cease and Desist Order. 

APN 4464-019 .. 900 
(owned by Uuited States Government, National Park Service) 

The parcel identified by APN 4464-019-900, owned by the National Park Service (the ""NPS 
Property")1 is cited in the October 23111 Notice. 

1. Facts or allegations contained in the cease and desist order or the notice of 
intent that you admit (with specific reference to the paragraph number in the 
order): 

Deer Valley Ranch, Panorama Ranch, and Communications Relay incorporate by reference their 
prior Statements of Defense and accompanying correspondence and exhibits, submitted to the 
Commission on July 17, 2003 (or the ''July 17'h Statement of Defense"). 

Deer Valley Ranch, Panorama Ranch, and Communications Relay admit the following facts or 
allegations regarding the NPS Property contained in the October 23td Notice: 

1) The same alleged facts which are admitted in the July 17'h Statements of Defense; 

2) That portion of paragraph 6, page 4. which states: .. On August 4, 2003, Commission staff 
arranged a meeting with Schmitz to view the subject properties and advise Schmitz as to the 
specific locations of certain unpermined development" (p. 4, para. 6); 

3) That portion of paragraph 7, page 4, which states: •'on August 15. 2003, Commission ~taff 
again met with Schmitz to view the subject properties" (p. 4, para. 7); 

4) All alleged facts contained in paragraph 8. page 4, beginning with the words .. On August 26, 
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2003 ... " (p. 4, para. 8); 

Tha.t portion of paragraph 3.pagl! 5, which slalt:s: ··on October 7. 2003. Commission staff 
spoke with Schmitz. Schmitz stated that Kay had abided by the tenns of the ED COO despite 
the expiration of the ED COO and Schmitz denied that any work or use of the roads had 
occurred. Schmitz confinned that Kay had recently purchased a bulldozer ... •• (p. 5, para. 3). 

2. Facts or allegations contained in the cease and desist order or notice of intent 
that you deny (with specific reference to paragraph number in the order): . 

Deer Valley Ranch. Panorama Ranch, and Commu11kations Relay incorporate by reference their 
prior Statements of Defense and accompanying cotTespondence and e)(hibits, submitted to the 
Commission on July 17.2003 (or the "July 17111 Statement of Defense'} 

Deer Valley Ranch, Panorama Ranch, and Communicati 011s Relay deny all other facts or allegations 
regarding the NPS Property contained in the October 23Rl Notice, including, but not limited to: 

1) The same alleged facts which are denied in the July 17'h Statement of Defense; 

2) That portion of paragraph 6, page 4, which states: '•Kay subsequently refused to allow 
Commission staff on the properties without his personal supervision, with the exception of 
viewing a graded pad on parcel4464-0022-010" (p. 4, para. 6); 

3) That portion of paragraph 7, page 4, which states: .. Commission.staffviewed portions of 
subject properties and found evidence that use ofthe roads had continued in violation ofthe 
EDCDO" (p. 4, para. 7); 

4) That portion of paragraph 1, page S, which states: "During the afternoons, work crews were 
seen leaving the area and trucks loaded with vegetation were seen leaving the site" (P. S~ 
para. 1); 

Obiection: Deer Valley Ranch, Panorama Ranch, and Communications Relay object to the 
statement that "work crews were .reen lea'Ving the area and truck.v loaded with 'Vegetation 
were seen leaving the site" on the J:,'l'OUJ'lt:h·rhat it i.v hearsay- unsubsrantiated reports, made 
by unnamed persons or entities. offered to prove the truth of rhe mauer a.vserlttd. {In 
addition, the credibility of such ''reports·· allegedly r·ecelved by the Commission i.r; suspect. 
given strained relations between rhe property owner and NPS and NPS 's prit1r um;ucce.t;.ifu/ 
negotiations to acquire the property.from the o·wner 's predece.rsor ii'Z interest.] 

5) That portion of paragraph 3, page 5, which states: ·• ... but stated that Schmitt was the only one 
with keys to the vehicle" (p. 5, para. 3); 
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6) AU alleged facts contained in paragraph 4, pageS (p. S, para. 4).; 

Obht!tlon: D~ter Valley Ranch, Panc>l'amtt Ranch. and Communications Relay t)h,jact ltJ the 
statements that "NPS Ranger.r observed a work crew clearing and chipping vrtgetaticm.fi·cJm 
parcel 4464-019-008" and "NPS Rangers ob~·erved alltJast three laborer:; on site u.~ing u 
Polaris® work vehicle, and mechanical chipper'' on the ground" that they are heanmy -
unsubstantiated reports, offired to prove the truth of the maller as.verted [In addition, the 
credibiltry of such "reports" allegedly received by the CommLr.~ion is .'tU.\pect, given 

. strained reltltions between the property owner and NPS and NPS's prior unsucc:e~'lful 
negotialions to acquire the property from the nwner 's predeces.Yor in intere.vt.] 

7) All alleged facts contained in par4graph 5, page 5 (p. 5, para. 5); 

Objection: Deer Valley Ranch, Panorama Ranch, and Communications Relay object to the 
statements that "NPS Rangers observed a work crew of at/east nine! (9) laborrtr~· clearing 
and chipping vegetation from parcel4464-0J9~008. '' "[l}aborers were uguln WC)rking on 
site with aPolaris®workvehicle, and mechanical chipper, "and "NPS Ranger.\' al.\·o located 
2 new wooden posts set in concrete at the property boundary with NPS Parcel 4464-0/9-
900'' on the grounds that they are hearsay- un.rubstantiated reports, offered to prove the 
truth ofthe matter asserted [In addition, the credibility of such "reports ·• allegedly received 
by the Commission is suspect, given strained relations between the property owner and NPS 
and NPS's prior unsuccessfol negotiation~· to acquire the property from the owner:, 
predecessor in interest.] 

8) All alleged facts contained in paragraph 6, page 5 (p. S, para. 6). 

3. Facts or allegations contained in the cease and desist order or notice of intent 
ofwhieh you have no personal knowledge (with specific: reference to paragraph 
number in the order): 

Deer Valley Ranch, Panorama Ranch, and Communications Relay incorporate by reference their 
prior Statements of Defense and accompanying correspondence and exhibits, submitted to the 
Commission on July 17, 2003 (or the "July 17'h Statement of Defense"). 

Deer Valley Ranch, Panorama Ranch, and Communications Relay have no personal knowledge of 
and, on that basis, deny the following facts or allegations regarding the NPS Property contained in 
the October 23nt Notice: 

1) The same alleged facts ot:which Deer Valley Ranch, Panorama Ranch, and Communications 
Relay have no personal knowledge contained in the July 17'h Statement of Defense; 

2) That portion of paragraph 9, page 4/ paragraph 1 , page 5, which states: .. Ouri ng September 
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29.2003. and September 30, 2003, staff received reports of work crews, including.known 
employees of Kay, driving up to the Castro Pe~:~k area toward the subject properties and 
transporting heavy equipment.. including " b~ollldu~t:r ancl larg.t: Lruck~. •• (p. 4, para. 9/p. 5. 
para. 1); 

Objection: Deer Valley Ranch. Panorama Ranch. and Communications Relay object to the 
statement that "staff received reports of ·work crews, including known employees of Kay, 
driVing up to the Castro Peak area toward the subject properties and transporting heat'Y 
equipment, including a bulldozer and large tl'ucks" on the grounds that it L~ hearsay -
unsubstantiated reports, made by unnamedper.sons or entities, offo.red to prove I he truth o.f 
the matter asserted [In addition, the credibility of such "reports" allegedly rac:eh•ed by the 
Commi.\·sion i~ suspect, given strained relotiom· between the property owner and NPS cmd 
NPS 's prior unsucces.yfill negatiat ion.'i U1 acquire the properry.from the own~r 's predeces.w;or 
in intere.vr.] 

3) All alleged facts contained in paragraph 2. page 5 {p. 5. para. 2). 

4. Other facts which may exonerate or mitigate your possible responsibility or 
otherwise explain your relationship to the possible violation (be as specific as 
you can; if you have or l'now of any document(s), photograpb(s), map(s), 
letter(s), or other evidence that you believe is/are relevant, please identify 
itlthem by name, date, type, and any other identifying information and provide 
tbe original(s) or (a) copy(ies) if you can: 

Deer Valley Ranch, Panorama Ranch, and Commmtica.tions Relay incorporate by reference their 
prior Statements of Defense and accompanying correspondence and exhibits. submitted to the 
Commission on July 17, 2003 (or the "July 171h Statement of Defense"). 

A) The Activities Undertaken py Deer Valley Ranch. Panorama Ranch. and Communications 
Relay Since September 30. 2003 Do Not Warrant Commission Enforcement Action. 

Deer Valley Ranch, Panorama Ranch, and Communications Relay should be exonerated from any 
responsibility for the alleged violations contained in the October 23rd Notice. Deer Valley Ranch, 
Panorama Ranch, and Communications Relay fully complied with the July 2, 2003 Executive 
Director Cease and D_esist Order ("July 2nd COO"). which expired on September 30.2003. Since 
September 30,2003, the only activities conducted on the NPS Property consisted of vehicular travel 
on existing roads. Such activities are not in violation of the Coastal Act. 

To our clients' knowledge, the NPS has not closed APN 4464-019-900 to the public or imposed 
public use limits pursuant to Section 1.5 ofTit1e 36 of the Code of Federal Regulations, nor has it 
posted signs illustrating that to walk on APN 4464-019-900 is prohibited pursuant to Section 1.10 
of Title 36 of the Code of Federal Regulations. In addition, Section 2.31 of Title 36 ofthe Code of 
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Federal Regulations defines trespassing as '' ... entering or remaining in or upon property or real 
property not open to the pllblic, except wirh the express invitation or consent of the person having 
lawful control ofthe property or real ptop~l'ty-"1 Based on the undersl.anding lhal Lhe NPS properly 
was open to the public (and presumably stU I is). our clients and their agents believe that it is lawful 
to utilize the roads located on APN 4464-0 19-900. 

Also note that AuiUSt and October 2003 letters were sent to Superintendent Smeck re&arding use 
the roads located on APN 4464-019-900. In October 2003, we specifically requested that NPS 
advise our clients if the roads on APN 4464-019-900 were closed to the public. (We are enclosing 
a copy of the October 2003 letter with this Statement of Defense.) To date, the NPS has not 
responded to that letter. 

5. Any other information, statement. etc. that you want to offer or make: 

Deer Valley Ranch, Panorama Ranch, and Comn,unications Relay incorporate by reference their 
prior Statements of Defense and accompanying con·espondence and exhibits, submitted to the 
Commission on July 17, 2003 (or the "July 17'11 Statement of Defense"). 

A) Deer Yalley Ranch. Panorama Ranch. and Commtmications Relay Object to the Issuance of 
the October 23n.t Notice and October 24, 2003 Executive Director Cease and Desist Order 
C"Octobe;r 24'h CDO"l. 

Deer Valley Ranch, Panorama Ranch, and Communications Relay object to the issuance of the 
October 23rd Notice and October 24th COO. As the Commission is aware, the parties were the 
subjects of a July 2"d COO which expired on September 30, 2003. Deer Valley Ranch. 
Panorama Ranch, and Communications Relay fully complied with the July 21111 CDO (as well as the 
Notices oflntent issued as early as May 2003) and have done nothing sine September 30. 2003 to 
justify the renewal of Commission enforcement action. Notwithstandin&, the Commission 
unjustifiably issued the October 23r4Notice. 

Th~ Commission hastily issued the October 24'b COO, again without justification and without 
allowing the parties an opportUnity to respond to the allegations in writing. Deer Valley Ranch. 
Panorama Ranch, and Communications Relay have been the subject of Commission enforcement 
action since May of 2003. Since that time, up through the expiration of the July 2nd CDO, the 
parities have refrained from so much as touching their respective properties. Since July. more than 
four months ago, the Commission has failed to provide the parties with any sort of hearing (either 
a restoration order hearing. a coastal development permit application hearing, and/or a hearing with 
regard to the matters contained in the COOs). No hearing, coupled with an absence of proper factual 
or legal findings, render the October 24111 COO a clear violation of Deer Valley Ranch., 

1 We requested NPS to please lnfonn us at once ifthere are elCisting regulations or posted signs of~hich 
our clients may be unaware that.state that APN 4464.019·900 is closed to the public. 
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Panorama Ranch, and Communications Relay's due process rjghts. 

8) J,leer V~dley Ranch. Ptro,Q..rm!;t_B..w.lch"g~ld Communications Re1a¥,,s CgasiaU)evelon..ment 
Eermit Applications Must be Heard at the Commission's December 2003 Meeting_. 

Coastal development pennit applications for all the alleged "violations,. were submitted to the 
Commission by the respective property owners on July 17, 2003. To date. however. no hearing has 
been set for the Commission to hear the applications. ln fact, Public Resources Code §30621 
provides that '~[a] hearing on any coastal development permit application or an appeal shall be set 
no later than 49 days after the date on which the application or appeal is filed with the commission .... 
Oiven that it has been 1 J 8 days since submitting their applications. Deer Valley Ranch. 
Panorama Ranch, and Communications Relay request that their applications be heard at the 
Commission • s December 2003 meeting (either prior to or concut-rently with the pending Restoration 
Orders and October 23rd Notice). 

C) peer Valley Ranch. Panorama Ranch, and ComnwJ}ications Relay are Entitled to lheir Own 
Hearings. 

Deer Valley Ranch. Panorama Ranch. and Communications Relay, once again, renew their requests 
that they be afforded hearings that are separate from hearings relating to other properties which are 
owned by different entities. To date, the Commission has grouped various properties together and 
has not specified with any degree of certainty which allegations relate to which property or which 
owner. [Three out of five parcels targeted by the Commission are owned by entirely different entities 
(i.e. Park Lands Ranch, LLC owns APN 4464-022-014, Communications Relay Corporation owns 
APN 4464-022-001, and Deer Valley Ranch. LLC owns APN 4464-019-01 0). The remaining two 
parcels, APN 4464-019-008 and APN APN 4464-022-010, are owned by Panorama Ranch., LLC.] 

As outlined in a July 17, 2003 letter to the Commission, the July 17'h Statements of Defense, and a 
July 28. 2003 letter to Peter Douglas, each of the owners related to the Commission's enforcement 
proceedings deserves a separate hearing. Section 17003 of the California Corporations Code 
provides that: 

..... a limited liability company orianized under this tirle shall have all of the powers 
of a natural person in canying out its business activities. including, without 
limitation, the power to: 

(a) Transact its business. carry on its operations, qualify to do business, and ha\'e and 
exercise the powers granted by this title in any state, territory, district. possession, or 
dependency of the United States, and in any foreign country. 

(b) Sue, be sued, complain and defend any action, arbitration, or proceeding. whether 
judicial, administrative, or otherwise .. in its own name ... " 

6 
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Funhermore, the acts of'a corporation or LLC are deemed independent of the acts of its members. 
Abmbim & Sons Bntetprises, et al. y. Eqyiloo &ntemtises. et al .. (9'" Cir. 2002) 292 F.3d 958. 962. 
As suoh, the actions of the: respective parties are jndependcnt of any action of their officers and 
deserve to defend themselves in their own name. 

Not only does the ownership of three out of the five parcels differ, but there is an entirely separate 
and distinct set of facts that relate to each property. The difference in the facts are made evident in 
the five separate Statements of Defense submitted to the Commission on July 17~ 2003. In 
particular, the Statements ofDefense set forth an importantdi stinction between the work undertaken 
on APN 4464-019-008 (owned by Panorama Ranch. LLC) ond the westerly portion of APN 4464-
019-010 (owned by Deer Valley Ranch, LI....C). 

Evidence that is not applicable to a specific owner or a specific property should not be admitted or 
heard by the Commission because it is not relevant to the other owners or oLher properties. Data. 
reports, or evidence relating to a different t1Wller or different property. other lhan the one ;~.tissue., 
is not material to, nor can it prove or displ'ove. any disputed fact that is of consequence to another 
owner or another property. (Deering's Ev. Code §210.) Should the Commission hold only one 
hearing for all five parcels or for all four owners, the probative value of certain evidence presented 
to the Commission will be substanti~ly outweighed by the probability that it would unduly prejudice 
each of the other owners or confuse the issues as they relate to each parcel or each owner. (Deering ·s 
Ev. Code§ 352.) With a single hearing, each of the owners could be severely prejudiced by the 
evidence presented that relates to other parcels or other owners. Al~ of these factors could affect the 
fairness of the proceeding and, ultimately, Deer Valley Ranch, Panorama Ranch. and 
Communications Relay's due process rights. (U.S.C.A. Const. Amend. 14.) 

Enclosure· 
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lAW OFFICES OF 

GAINES & STACEY xu 
16633 VeNTURA BOUI..EVARD, SUITE 1150 

ENOINQ, CA91436-11JQ5 

October 13,2003 

Woody Smec~ Superintendent 
National Park Service 
Santa Monica Mountains National Recreation Area 
401 West Hillcrest Drive 
Thousand Oaks, CA. 91360 

Dear Mr. Smcck: 

As you are aware, this office represents various limited liability companies which own 
property in the Castro Peak area of unincorporated Malib~ in the vicinity of A.PN 4464-
019:-9000(Nationa1 Park Service [~S"] Tract 124-24). Our clients recently noticed that 
NPS boundaty markers have been posted on both sides of the entrances of the existing 

00 roads tl'aversing said NJ?S pa.roel. As our clients have not noticed any ccNo Trespassing" 
signs witblnear these boUILdazy markets, they are assuming tbat these subject roads are 
open to the public for tral'cl in motor vehicles. We are writiilg to verify with you that 

0 

this is, .in fact, accw:ate. If this is an inaCcurate assumption, and NPS does not wish for 
the public to usc said roads, please advise us of the same and post this paxcel with signs 
advising that c'No Trespassing" is allowed. 

.... ·---.~· 
·.; 0 .·-.-- I 

Thank you for your assistance and attention to this matter. As always, please do 0 not 0 

1 

hesitate to contact me at any time with any questions or comments you may have. 

Sincerely, 

GAINES & STACEY LLP 

By 
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f=.=S' Hazardous Materials Spill Report 

DATE: I 1/2512003 
TIME: 1642 

RECEIVED BY: 
OES. Sob Mcrae 
OSPR· 

1.a. PERSON NOTIFYING GOVERNOR'S OES: 
1. NAME: 2. AGENCY: 3. P'HON.E##: 

XXX NRC 800-424-8802 
l.b. PERSON REPORTING SPILL (If different from above): 

1. NAME: 2. AGENCY: 3. PHONEH: 
Patrick Neal Pearson Marine Fuels 619·222-7048 

2. SUBSTANCE TYPE: 
2. a, SUBSTANCE: b.QT'V:>=< Amollnt MttMUte 

1. Diesel .. UNK Unknown 
2. c 

3. • 

CONTROU#: 
OES. 03~6107 
NRC- 706345 

4. E~t: 5. PAG/CELL: 

4. Ext: 5. PAG/CELL: 

c, TYP!: d. OTHER; 
PETROLEUM 

e. DESCRIPTION: Caller stated that they were pumping out material from a vessel and there was an accidental 
release of materials into the water. Booms applied, cJe~up crew on-site. clean up underway. 

f. CONTAINED: &·WATER INVOLVED: h. WATERWAY: 
Yes Yes San Diego Harbor 

i. DRINKING WATER IMPACTED 
No 

3. a. INCIDENT LOCAnON: 2435 Shelter Island Drive 
b. CITY: c, COUNTY: 
San Diego san Diego County 

4. INCIDENT lll!:SCRIPTION: 
a. DATl:lll25/2003 b, nME (Mil/taty): JS45 
d, INJUIUES# e. FATALS ##: 
0 0 

c. SIT£: Waterways 
f.EVACS#: 
0 

:same'.ai·#t"PERSON'NOTiFVING O!S"I 
5. SUSPECTED RESPONSIBLE PARTY: 

d. ZIP: 

g. CLEANUP BY: 
Unknown 

a. NAME: b. AGENCY: c. PHONE!¥: d. EXT.: 
Patrick Neal Pearson Marine Fuels 61 9·222-7084 
e. MAIL ADDRESS: f. CITY: C· STATE: b. ZIP: 
2435 Shelter Island Drive San Diego CA 

6. NOTIFICATION lNFORMATION: 
~. ON SC:ENE: b. OTHER ON SCENE: 

d. ADMIN. AGENCY: San Diego Collnty Health Sorvicc::s Dep1. e. SEC. AGENCY: 

f. NOTIFICATION LIST: DOG Ualr: 

~OTHER NOTIFIED: 
'NRC 

RWQCB Unl': 9 



STATE OF CALIFORNIA -THE RESOURCES AGENCY GRAY DAVIS, Governor 

• CALifiQRNIA COASTAL COMMISSION 
45 FREMONT STREET, SUITE 2000 

SAN FRANCISCO, CA 94105-2219 

VOICE AND TDD (415) 804-5200 

June 27, 2003 

VIA REGULAR AND CERTIFIED MAIL AND FACSIMILE 

Pt2-
Mr. James A. Kay Jr. 
LT-WR, LLC 
P.O. Box 7890 
Malibu, CA 90265 

Nor -to Co vYWYJ£ 1/]CQ._ 

f<esrorAT1tJVI QrdeV' 
PvteeQdt~S :JUYl.pd-7, 2ar~ 

AS REPRESENTATIVE OF: Mark Galley, APN 4464-019-001. 
Panorama Ranch LLC, AP~ 4464-019-008 
Deer Valley LLC, APN 4464-019-010 
Panorama Ranch LLC, APN 4464-022-010 

SUBJECT: Notice of Intent to Commence Restoration Order Proceeding, Coastal Act 
Violation File No. V-4-03-018 (Kay)- Unpermitted grading of new roads and 
at least one graded pad; extensive clearance of native chaparral and riparian 
vegetation; streambed alteration, including placement of new culverts and 
railroad ties in drainage courses. 

Dear Mr. Kay: 

This letter is to notify you, James A. Kay, Jr., and your agents, partners, employees and any other 
person acting in concert with you, that pursuant to Section 30811 of the California Public 
Resources Code, ("PRC"), I intend to commence proceedings to issue a Restoration Order to 
address unpermitted development, which you are responsible for performing on the following 
properties (APNs 4464-019-001, 4464-019-008, 4464-019-010, 4464-022-010), located in the 
coastal zone northeast of Latigo Canyon Road, between Castro Motorway and Mul11olland 
Highway, in unincorporated Los Angeles County. 

Commission staffhas determined that you have undertaken development (as that term is defined 
in Section 30106 of the California Coastal Act) without a Coastal Development Permit, in 
violation of Section 30600 of the California Coastal Act. The unpermitted development on the 
above referenced property consists of 1) Grading of roads and at least one fill pad, with extensive 
cut and fill grading on previously undisturbed hillsides, including unengineered roads on 
oversteepened slopes, 2) extensive vegetation clearance, including removal of surface and 
subsurface plant materials in native chaparral and riparian vegetation areas, 3) streambed 
alteration, including grading, filling, removal of in-channel riparian vegetation, placement of new 
culverts and railroad ties, and manipulation ofboulders and cobbles within stream channels. 

We are informed by you and your employees, and believe that the activity occurred for 
approximately four months, between the middle of January 2003, through May 8, 2003. As the 
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Commission has previously indicated to you in the Notice of Intent ("NOI") to issue an 
Executive Director Cease and Desist Order dated May 8, 2003, significant vegetation removal 
and grading of roads requires a Coastal Development Permit. Your failure to obtain a Coastal 
Development Permit, or a determination from the Coastal Commission that a Coastal 
Development Permit is not required, prior to road construction, fill pad construction, , fill pad 
construction, vegetation clearance, and streambed alteration constitutes violations of the Coastal 
Act. If issued by the Commission, the Restoration Order will order you to restore the site to its 
pre-development condition. 

Restoration Order Proceedings 

Section 30811 of the Coastal Act authorizes the Commission to order restoration ofa site in the 
following terms: 

In addition to any other authority to order restoration, the commission ... may, after a public 
hearing, order restoration of a site if it finds that the development has occurred without a 
coastal development permit from the commission ... the development is inconsistent with this 
division, and the development is causing continuing resource damage. 

Subsequent paragraphs of this letter 1) describe the unpermitted development that is the subject 
of this restoration order proceeding, and 2) set forth the basis for the determination that the 
specified activity meets the criteria of Section 30811 of the Coastal Act. 

The procedures for the issuance of restoration orders are described in Sections 13190 through 
13197 of the Commission's regulations. Section 13196(e) of the Commission's regulations 
states the following: 

Any term or condition that the commission may impose which requires removal of any 
development or material shall be for the purpose of restoring the property affected by the 
violation to the condition it was in before the violation occurred. 

Accordingly, any restoration order that the Commission may issue will have as its purpose the 
restoration of the subject property to the conditions that existed prior to the occurrence ot"the 
unpermitted development described below. 

Penalties 

Coastal Act Section 30820 (a) provides that any person who violates any provision of the Coastal 
Act may be subject to a penalty of up to $30,000. hi addition to such penalty, Section 30820 (b) 
states that a person who intentionally and knowingly undertakes development that is in violation 
of the Coastal Act may be civilly liable in an amount which shall not be less that $1,000 and not 
more than $15,000 per day for each day in which the violation persists. In addition, Section 
30821.6 provides that a violation of either type of cease and desist order or of a restoration order 
can result in the imposition of civil fmes of up to $6,000 for each day in which the violation 
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persists. Finally, Section 30822 allows the Commission to maintain a legal action for exemplary 
damages, the size of which is left to the discretion of the court. In exercising its discretion, the 
court shall consider the amount of liability necessary to deter further violations. 

Based upon the record of communications between you, Coastal Commission staff, and the 
California State Attorney General's office, which date back to 1998 regarding Coastal Act 
violations and permit requirements on your at 1953 Castro Motorway, Commission staffbelieves 
that the record clearly shows that unpermitted development preformed by you on properties 
located in the coastal zone, which are the subject of this Notice of Intent, has been carried out 
after you were informed that such development could not legally proceed without being 
authorized in a Coastal Development Permit. As such, the recent unpermitted grading, 
vegetation removal, alteration of dra:iilages, and construction of culverts constitutes a knowing 
and intentional violation of the Coastal Act. The Coinmission reserves the right to seek penalties 
for these violations in a separate proceeding pursuant to Section 30820 (b) and Section 30822 of 
the Coastal Act. 

History of the Violation Investigation 

Commission staff first witnessed unpermitted grading and vegetation removal on the subject 
properties on Thursday, May 1, 2003. From a distance of several hundred feet away, Commission 
staff observed a crew of laborers clearing vegetation, and excavating a new road in the hillside, 
using hand tools. On the following day, Friday, May 2, 3003, Commission staff and met with 
your representative, Mr. Donald W. Schmitz in the Commission's Ventura office. Mr. Schmitz 
assured Commission staff that in fact no grading was occurring, that all work was "simple 
maintenance" of existing "pre-coastal" roads. Mr. Schmitz asserted that the work was therefore 
exempt (pursuant to Section 30610 of the Coastal Act). Commission staff requested permission 
from Mr. Schmitz to meet at the property and enter the site that same afternoon or as soon as 
feasible to conduct a site visit and investigate the alleged violations. Commission staff also 
requested that Mr. Schmitz direct the workers to stop all work immediately, until such time that 
Commission staff could review the work and advise you regarding the need for permits. Mr. 
Schmitz indicated that he would arrange for the site visit and would notify the laborers to stop 
the work. 

Commission staff conducted a site visit on Thursday, May 8, 2003. During the period between 
May 2, 2003 and May 8, 2003, work crews continued construction activities on the property 
despite the request by Commission staff that work on the roads cease. On the morning of May 8, 
2003, Commission staff met with you and Mr. Schmitz to conduct a site investigation of the 
property. During the site investigation, Commission staff confirmed that unpermitted 
development had in fact occurred, and was continuing to occur on the subject properties. The 
unpermitted development includes, but is not necessarily limited to 1) Grading of new roads and 
at least one fill pad, with extensive cut and fill grading on previously undisturbed hillsides, 
including unengineered roads on oversteepened slopes, 2) extensive vegetation clearance, 
including removal of surface and subsurface plant materials in native chaparral communities and 
riparian corridors, 3) streambed alteration, including grading, filling, removal of riparian 
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vegetation, and manipulation of boulders and cobbles within stream channels, and 4) 
construction of new culverts. At approximately 2:00 p.m. on May 8, 2003, Commission staff 
issued a NOI for an Executive Director Cease and Desist Order to stop all unpermitted 
development of roads on the subject properties, as well as unpermitted development that may 
have encroached onto adjacent public lands. 

Response to Executive Director Cease and Desist Order NOI 

To prevent issuance of the Executive Director Cease and Desist Order, you were required to 
respond to the NOI in a satisfactory manner. Section 30809 (b) states in part: 

... if the person or agency has foiled to respo'f'!d in a satisfactory manner to an oral 
notice given in person or by telephone, followed by a written confirmation, or a 
written notice given by certified mail or hand delivered to. the landowner or tAe 
person peiforming the activity. The notice shall include the following: 

You provided verbal assurance to Commission staff that you would stop work upon receipt of the 
NOI. The NOI also directed you to submit a written response assuring Commission staffl;ly 5:00 
p.m., Monday, May 12, 2003, that work on the roads had ceased, and confirmation that 1), no 
further unpermitted development, including construction activity will occur until Commission 
staff has stated in writing that construction activities may resume, and that 2) no use of the 
unpermitted roads will occur unless and until such time as such use were to be legally authot1zed 
by the Commission. 

On Monday, May 12,2003, Commission staff received a letter from your representative, Schmitz 
& Associates, stating that all work had ceased and would not resume until the matter was 
resolved, however the letter did not provide assurances that use of the unpermitted new roads 
would cease, and in fact, the letter objected to the restriction of use of the roads. Thus, the 
requirement for a satisfactory response was not met by the specified deadline. 

Following telephone discussions with Commission staff on May 12-13, 2003, Schmitz & 
Associates submitted a letter to the Commission on May 13, 2003, on your behalf, stating that 
you have agreed to cease use of the roads. Therefore, the Executive Director did not issue "'-the 
Cease and Desist Order. 1 

1 On May 15, 2003, Schmitz & Associates submitted a letter asserting that the NOI was deficient, and 
challenged the Commission's right to preclude use of the roads, stating that "Use of the roads does not 
constitute an activity that requires a permit from the commission and thus is not subject to the cease and 
desist order ... ". At the time of issuance ofthe NOI, and again on May 12-13,2003, Commission staff 
explained to you and your representatives that any use of the new roads, including but not limited to, 
pedestrian, equestrian, and specifically vehicular use, which will result in compaction of the soil, further 
destruction of vegetation, alteration of stream channels under these conditions, constitutes unpermitted 
development under the Coastal Act, and was prohibited by the Coastal Act, a stated in the NO I. Schmitz 
& Associates further stated in writing on May 15,2003, that all "use of the subject roads has ceased ... 
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On June 23, 2003, staff received a letter from Schmitz & Associates alleging that " ... there has 
been no resource damage to warrant the Notice or Violation citation." The June 23, 2003 letter 
further asserts that use of the roads, as well as repair and maintenance of the roads is exempt 
from coastal development permit requirements, and that "The Notice lists properties outside of 
the California Coastal Commission 's jurisdiction ... " Finally, the June 23, 2003 letter demands 
"a response in writing" to the May 15, 2003 by Monday, June 30, 2003 at 500 p.m., and advises 
staff that work on the roads will resume unless staff responds to allegations that the NOI is 
"deficient, vague, and overbroad." 

Basis for Determination that the Specified Activity Meets the Criteria of Section 30811 of 
the Coastal Act 

Contrary to your assertions (including those of your agent and COUllsel), the parcels are located in 
the coastal zone and therefore they are within the Coastal Commission's jurisdiction. 

You claim you are conducting repair and maintenance on roads that existed prior to the Coastal 
Act. You argue that you have a vested right to maintain the roads and the repair and maintenance 
is exempt from the coastal development permit requirements. These arguments are unsupported. 
You have not obtained a determination by the Coastal Commission that there are vested rights for 
any roads on the parcels. You have also not provided any evidence indicating that roads were 
present prior to the effective date of the Coastal Act. Therefore, the activities do not constitute 
repair and maintenance to lawfully constructed facilities or structures. 

Furthermore, even if any lawfully constructed roads existed on the parcels prior to the effective 
date of the Coastal Act, they were abandoned by prior owners and were allowed to become 
revegetated by natural processes, so they became impassable as roads. Any potential vested 
rights to such roads were abandoned. Furthermore, if there were any pre-existing roads; your 
unpermitted development increased the size, width and/or length of such roads and there can be 
no vested right to do so without a· coastal permit. In addition, your constructed new culv.erts at 
streams and constructed a new fill pad and this constitutes new development for which there can 
be no vested right. 

Moreover, even if there were lawfully constructed roads on the parcels, the.activity would not be 
exempt from the coastal permit r~quirements because it occurs within 20 feet of streams and in 
environmentally sensitive habitat and involves placement of rip-rap, rocks, or solid materials as 
well as use of mechanized equipment (including but not limited to mechanized saws and chipper 
machine). 

I have determined that it is appropriate for a restoration order proceeding to be commenced to 
address the unpermitted development, based on the following: 

." Therefore Schmitz & Associates asserted: "Kay has responded in a satisfactory manner pursuant to 
California Code of Regulations Section 13180(a)(2) and a cease and desist order should not be issued." 
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1) On May 1, 2003, Commission staff observed grading, vegetation clearance, and 
streambed alteration on the subject properties. Staff confirmed that no Coastal 
Development Permits had been issued for the work being conducted. 

2) On May 8, 2003, Commission staff met with you and your representatives to inspect the 
unpermitted development. At that time Commission staff confirmed that unpermitted 
grading, vegetation clearance, streambed alteration and construction of culverts had 
occurred in the Coastal Zone, and was continuing to occur, and had been completed by 
you, and/or individuals employed by you at your direction. 

3) The unpermitted development is inconsistent with the policies of the Coastal Act, and has 
caused resource damage a.S defined by Section 13190 of the Commission's regulations. 
Because of the vegetation removal, destabiliZation of slopes, alteration of drainages, and 
the absence of any erosion control measures on the site dupng the rainy seasrin, adverse 
impacts to water quality and other Coastal resources have occurred as a result of the 
violations. 

4) The removal of native vegetation and alteration of natural drainages has continuing 
adverse impacts on wildlife and water quality. Since this unpermitted development 
continues to exist at the subject properties, the damage to resources protected by the 
Coastal Act is continuing. The unpermitted development on the subject properties has 
caused adverse resource impacts which violate the Coastal Resources Planning and 
Management Policies of chapter 3 of the Coastal Act, including: 

a) Section 30253 Geologic stability, protection against erosion, 
b) Section 30230 Marine resources 
c) Section 30231 Biological productivity; water quality, 
d) Section 30240 environmentally sensitive habitat areas (ESHA), and 
e) Section 30250 Location; existing developed area, and 

Such impacts meet the definition of damage provided in Section 13190(b): "any 
degradation or other reduction in quality, abundance, or other quantitative or qualitative 
characteristic of the resource as compared to the condition the resource was in before it 
was disturbed by unpermitted development." 

5) Proceedings for issuance of a restoration order are being commenced against you as the 
current owner of the subject properties and the person responsible for conducting the 
unpermitted development. 

For the reasons stated above, I have decided to commence a restoration order proceeding before 
the Commission in order to promptly restore the subject property to the condition it was in before 
the unpermitted development occurred. 
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Pursuant to Coastal Act Section 30811, the Commission has the authority to order restoration of 
a site if the Commission, after a public hearing, determines that "development has occurred 
without a coastal development permit.. .and the development is causing continuing resource 
damage." An order issued pursuant to Section 30811 will require that you restore the site to its 
pre-violation condition within a specified period of time. 

Please be advised that if the Commission issues a Restoration Order, Section 30821.6(a) of the 
Coastal Act authorizes the Commission to seek monetary daily penalties of up to $6,000 per day 
for any intentional or negligent violation of the order for each day in which the violation persists. 

At this time, the Commission is tentatively planning to hold a hearing on the issuance of a 
Restoration Order on this matter at the Commission meeting tbat is scheduled for-the week 
of August 6-8, 2002 in Huntington Beach, California. 

In accordance with the California Code of Regulations, Title 14, Section 13191(a), you have the 
opportunity to respond to the Commission staffs allegations as set forth in this notice by 
completing the enclosed Statement of Defense form. This office must receive the completed 
Statement of Defense form no later than July 17, 2003. Should you have questions regarding 
the Statement ofDefense form, please contact Tom Sinclair at (805) 585-1800. 

Sincerely, 

Peter Douglas 
Executive Director 

Encl.: Statement ofDefense form 

Cc: Amy Roach, Deputy Chief Counsel 
Lisa Haage, Chief of Enforcement 
John Bowers, Staff Counsel 
Sandy Goldberg, Staff Counsel 
Tom Sinclair, Enforcement Officer, South Central District Officer 
Steve Hudson, Enforcement Supervisor, S<?uthem Districts 
John Ainsworth, Permit Supervisor, South Central District Office 
Melanie Hale, Permit Supervisor, South Central District Office 
Donald W. Schmitz 



STATE OF CALIFORNIA-THE RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
45 FRfMONT, SUITE 2000 
SAN FRANCISCO, CA 94105-2219 
VOICE AND TDD (415) 904-5200 
FAX ( 415) 904-5400 

STATEMENT OF DEFENSE FORM 

GRAY DAVIS, GOVERNOR 

··~.=.·.····· .. · .. ::,. 

DEPENDING ON THE OUTCOME OF FURTHER DISCUSSIONS THAT OCCUR WITH THE 
CO.Ml\fiSSION ENFORCEMENT STAFF AFTER YOU HAVE COMPLETED AND RETURNED 
THIS FORM, (FURTHER) ADMINISTRATIVE OR LEGAL ENFORCEMENT· PROCEEDINGS 
MAY NEVERTHELESS BE INITIATED AGAINST YOU. IF THAT OCCURS, ANY 
STATEMENTS THAT YOU MAKE ON THIS FORM WILL BECOME PART OF THE 
ENFORCEMENT RECORD AND MAY BE USED AGAINST YOU. 

YOU MAY WISH TO CONSULT Wim OR RETAIN AN ATTORNEY BEFORE COMPLETING 
THIS FORM OR OTHERWISE CONTACT THE COMMISSION ENFORCEMENT STAFF. 

This form is accompanied by either a cease and desist order issued by the Executive Director or a notice of 
intent to initiate cease and desist order proceedings before the Coastal Commission. This document indicates 
that you are or may be responsible for, or in some way involved in, either a violation of the Coastal Act or a 
permit issued by the Commission. This form asks you to provide details about the (possible) violation, the 
responsible parties, the time and place the violation (may have) occurred, and other pertinent information 
about the (possible) violation. 

This form also provides you the opportunity to respond to the (alleged) facts contained in the document, to 
raise any affirmative defenses that you believe apply, and to inform the staff of all facts that you believe may 
exonerate you of any legal responsibility for the (possible) violation or may mitigate your responsibility. You 
must also enclose with the completed statement of defense form copies of all written documents, such as 
letters, photographs, maps, drawings, etc. and written declarations under penalty of perjury that you want the 
commission to consider as part of this enforcement hearing. 

You must complete the form (please use additional pages if necessary) and return it no later than to the 
Commission's enforcement staff at the following address: 

Tom Sinclair 
Enforcement Officer 
California Coastal Commission 
South Central Coast District 
89 S. California Street, Suite 200 
Ventura, California 93001 

If you have any questions, please contact Tom Sinclair, at (805) 585-1800. 



1. Facts or allegations contained in the cease and desist order or the notice of intent that you 
admit (with specific reference to the paragraph number in the order): 

2. Facts or allegations contained in the cease and desist order or notice of intent that you deny 
(with specific reference to paragraph number in the order): 

3. Facts or allegations contafued in the cease and desist order or notice of intent of which you have 
no personal knowledge (with specific reference to paragraph number in the order): 



4. Other facts which may exonerate or mitigate your possible responsibility or otherwise explain 
your relationship to the possible violation (be as specific as you can; if you have or know of any 
document(s), photograph(s), map(s), letter(s), or other evidence that you believe is/are relevant, 
please identify it/them by name, date, type, and any other identifying information and provide 
the original(s) or (a) copy(ies)if-you can: 

5. Any other information, statement, etc. that you want to offer or make: 



6. Documents, exhibits, declarations ·under penalty of perjury or other materials that you •have 
.attached to this form to support your answers ·or that you want to be made part of the 
administrative record for this enforcement proceeding (Please list in chronological order by 
date, author, and title, and enclose a copy with this completed form): 



6. Documents, exhibits, declarations . under penalty of perjury or other materials that you have 
attached to this form to support your answers or that you want to be made part of the 
administrative record for this enforcement proceeding (Please list in chronological order by 
date, author, and title, and enclose a copy with this completed form): 



STATE OF CALIFORNIA -THE RESOURCES AGENCY 

• CALle;;lRNIA COASTAL COMMISSION 
45 FREMONT STREET, sum 2000 
SAN FRANCSCO, CA 94105-2219 

VOICE AND lDD (415) 904-5200 

GRAY DAVIS, Govemor 

VIA REGULAR AND CERTIFIED MAIL AND FACSIMILE 

July 1, 2003 

Mr. James A. Kay Jr. 
Communications Relay Corporation 
Park Lands Ranch LLC 
P.O. Box 7835 
Van Nuys, CA 91409-7835 

N Ol 10 CoW) W1 "C-11\ c..Q 

(~es0rAn£M orvl.e v 
fYDceediYI~ 5 :JU:J f J Zoo?::> 

SUBJECT: Notice of Intent to -Gommence Restoration Order Proceeding, Coastal Act 
Violation File No. V-4-03-018 (Kay)- Unpermitted grading of new roads and 
and/or pads; clearance of native chaparral and riparian vegetation; and/or 
streambed alteration, including placement of new culverts and railroad ties 
in drainage courses. 

Dear Mr. Kay: 

This letter is to notify you, James A. Kay, Jr., and your agents, partners, employees and any other 
person acting in concert with you, that pursuant to Section 30811 of the California Public 
Resources Code, ("PRC"), I intend to commence proceedings to issue a Restoration Order to 
address unpermitted development, which you are responsible for performing on the following 
properties (APN: 4464-022-001, Communications Relay Corporation, and APN: 4464-022-014, 
Park Lands Ranch LLC), located in the coastal zone northeast of Latigo Canyon Road, between 
Castro Motorway and Mulholland Highway, in unincorporated Los Angeles County. 

Commission staff has determined that you have undertaken development (as that term is defined 
in Section 30106 of the California Coastal Act) without a Coastal Development Permit, in 
violation of Section 30600 of the California Coastal Act. The unpermitted development on the 
above referenced property consists of 1) grading of roads and and/or pads, with extensive-cut and 
fill grading on previously undisturbed hillsides, including qnengineered roads on oversteepened 
slopes, 2) extensive vegetation clearance, including removal ·of surface and subsurface plant 
materials in native chaparral and riparian vegetation areas, 3) and/or streambed alteration, 
including grading, filling, removal of in-channel riparian vegetation, placement of new culverts 
and railroad ties, and manipulation of boulders and cobbles within stream channels. 

We are informed by you and your employees, and believe that the activity occurred for 
approximately four months; between the middle of January 2003, through May 8, 2003. As the 
Commission has previously indicated to you in the Notice of Intent ("NOI") to issue an 
Executive Director Cease and Desist Order dated May 8, 2003, significant vegetation removal 
and grading of roads requires a Coastal Development Permit. Your failure to obtain a Coastal 
Development Permit, or a determination from the Coastal Commission that a Coastal 
Development Permit is not required, prior to road construction, fill pad construction, vegetation 
clearance, and/or streambed alteration constitutes violations of the Coastal Act. If issued by the 
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Commission, the Restoration Order will order you to restore the site to its pre-development 
condition. 

Restoration Order Proceedings 

Section 30811 of the Coastal Act authorizes the Commission to order restoration of a site in the 
following terms: 

In addition to any other authority to order restoration, the commission ... may, after a public 
hearing, order restoration of a site if it finds that the development has occurred without a 
coastal development permit from the commission... the development is inconsistent with this 
division, .and the developmen{iS ca'using continu~ng resource damage. 

Subsequent paragraphs of this letter 1) describe the unpermitted d;evelopment that is the subject 
of this restoration order proceeding, and 2) set forth the basis for the determination that the 
.specified activity meets the criteria of Section 30811 of the Coastal Act. 

The procedures for the issuance of restoration orders are described in Sections 13190 through 
13197 of the Commission's regulations. Section 13196(e) of the Commission's regUlations 
states the following: 

Any term or condition that the commission may impose which requires removal of any 
development or material shall be for the purpose of restoring the property affected by the 
violation to the condition it was in before the violation occurred. 

Accordingly, any restoration order that the Commission may issue will have as its purpose the 
restoration of the subject property to the conditions that existed prior io the occurrence of the 
unpeniritted development described below. 

Penalties 

Coastal Act Section 30820 (a) provides that any person who•violates any provision of the Coastal 
Act may be subject to a penalty of up to $30,000. In addition to such penalty, Section 3082o-(b) 
states that a person who intentionally and knowingly undertakes developll!ent that is in violation 
of the Coastal Act may be civilly liable in an amount which shall not be less that $1,000 and not 
more than $15,000 per day for ~each day in which the violation persists. In addition, Section 
30821.6 provides that a violation of either type of cease and desist order or of a restoration order 
can result in the imposition of civil fines of up to $6,000 for each day in which the violation 
persists. Finally, Section 30822 allows the Commission to maintain aiegal action for exemplary 
damages, the size of which is left to the discretion of the court. In exercising its discretion, the 
court shall consider the amount of liability necessary to deter further violations. 

Based upon the record of communications between you, Coastal Commission staff, and the 
California State Attorney General's office, which date back to 1998 regarding Coastal Act 
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violations and permit requirements on your at 1953 Castro Motorway, Commission staffbelieves 
that the record clearly shows that unpermitted development preformed by you on properties 
located in the coastal zone, which are the subject of this Notice of Intent, has been carried out 
after you were informed that such development could not legally proceed without being 
authorized in a Coastal Development Permit. As such, the recent unpermitted grading, 
vegetation removal, alteration of drainages, and construction of culverts constitutes a knowing 
and intentional violation of the Coastal Act. The Commission reserves the right to seek penalties 
for these violations in a separate proceeding pursuant to Section 30820 (b) and Section 30822 of 
the Coastal Act. 

History of the Violation Investigation 

Commission staff first witnessed unpermitted grading and vegetation removal on the subject 
properties on Thursday, May 1, 2003. From a distance of several hundred feet away, Commission 
staff observed a crew of laborers clearing vegetation, and excavating a new road in the hillside, 
using hand tools. On the following day, Friday, May 2, 3003, Commission staff and met with 
your representative, Mr. Donald W. Schmitz in the Commission's Ventura office. Mr. Schmitz 
assured Commission staff that in fact no grading was occurring, that all work was "simple 
maintenance" of existing "pre-coastal" roads. Mr. Schmitz asserted that the work was therefore 
exempt (pursuant to Section 30610 of the Coastal Act). Commission staff requested permission 
from Mr. Schmitz to meet at the property and enter the site that same afternoon or as soon as 
feasible to conduct a site visit and investigate the alleged violations.· Commission staff also 
requested that Mr. Schmitz direct the workers to stop all work immediately, until such time that 
Commission staff could review the work and advise you regarding the need for permits. Mr. 
Schmitz indicated that he would arrange for the site visit and would notify the laborers to stop 
the work. 

Commission staff met with you and Mr. Schmitz ·to conduct a site investigation on several 
properties, including the above referenced properties, which you maintained were owned by you, 
on Thursday, May 8, 2003. During the period between May 2, 2003 and May 8, 2003, work 
crews continued construction activities on the property despite the request by Commission staff 
that work on the roads cease. During the site investigation on. May 8, 2003, Commission staff 
confirmed that unpermitted development had in fact occurred, and was continuing to occur on the 
subject properties. The unpermitted development includes, but is not necessarily limited to 1) 
Grading of new roads and at least one fill pad, with extensive cut and fil1 grading on previously 

· undisturbed hillsides, including unengineered roads on oversteepened slopes, 2) extensive 
vegetation clearance, including removal of surface and subsurface plant materials in native 
chaparral communities and riparian corridors,· 3) and/or streambed alteration, including grading, 
filling, removal of riparian vegetation, and manipulation of boulders _and cobbles within stream 
channels, and 4) construction of new culverts. At approximately 2:'00 p.m. on May 8, 2003, 
Commission staff issued a NOI for an Executive Director Cease and Desist Order to stop all 
unpermitted development of roads on the subject properties, as well as unpermitted development 
that may have encroached onto adjacent public lands. 
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To prevent issuance of the Executive Director Cease and Desist Order, you were required to 
respond to the NOI in a satisfactory manner. Section 30809 (b) states in part: 

... if the person or agency has failed to respond in a satisfactory manner to an oral 
notice given in person or by telephone, followed by a written confirmation, or a 
written notice given by certified mail or hand delivered to the landowner or the 
person performing the tictivitj.-·The notice shl!ll include the following: 

You provided verbal assurance to Commission staff that you wou14 stop work upon receipt of the 
NOL The NOI also directed you to submit a written response assuring Commission staffby 5:00 
p.m., Monday, May 12, 2003, that work on the roads had ceased, and confirmation that 1), no 
further unpermitted development, including construction' activity will occur until Commission 
staff has stated in writing that construction activities may resume, and that 2) no use of the 
unpermitted roads will occur unless and until such time as such use were to be legally authorized 
by the Commission. 

On Monday, May 12, 2003, Commission staff received a letter from your representative, Schmitz 
& Associates, stating that all work had ceased and would not resume until the matter was 
resolved, however the letter did not provide assurances that use of the unpermitted new roads 
would cease, and in fact, the letter objected to the restriction of use of the roads. Thus, the 
requirement for a satisfactory response was not met by the specified deadline. 

Following telephone discussions with Commission staff on May 12-13, 2003, Schmitz & 
Associates submitted a letter to the Commission on May 13, 2003, on your behalf, stating that 
you have agreed to cease use of the roads. Therefore, the Executive Director did not issue the 
Cease and Desist Order. 1 

• 

1 On May 15,2003, Schmitz & Associates submitted a letter asserting that the NOI was deficient, and 
challenged the Commission's right to preclude use of the roads, stating that "Use of the roads does not 
constitute an activity that requires a permit from the commission and thus is not subject to the cease and 
desist order ... ". At the time of issuance of the NOI, and ~gain on May 12-13, 2003, Commission staff 
explained to you and your representatives that any use of the new roads, including but not limited to, 
pedestrian, equestrian, and specifically vehicular use, which will resultin compaction of the soil, further 
destruction of vegetation, alteration of stream channels under these conditions, constitutes unpermitted 
development under the Coastal Act, and was prohibited by the Coastal Act, a stated in the NO I. Schmitz 
& Associates further stated in writing on May 15, 2003, that all "use of the subject roads has ceased ... 
. " Therefore Schmitz & Associates asserted: "Kay has responded in a satisfactory manner pursuant to 
California Code ofRegulations Section 13180(a)(2) and a cease and desist order should not be issued." 
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On June 23, 2003, staff received a letter from Schmitz & Associates alleging that" ... there has 
been no resource damage to warrant the Notice or Violation citation." The June 23, 2003 letter 
further asserts that use of the roads, as well as repair and maintenance of the roads is exempt 
from coastal development permit requirements, and that "The Notice lists properties outside of 
the California Coastal Commission 's jurisdiction ... " Finally, the June 23, 2003 letter demands 
"a response in writing" to the May 15, 2003 by Monday, June 30, 2003 at 500 p.m., and advises 
staff that work on the roads will resume unless staff responds to allegations that the NOI is 
"deficient, vague, and overbroad." 

Basis for Determination that the Specified Activity Meets the Criteria of Section 30811 of 
the Coastal Act 

Contrary to your assertions (including those of your· agent and counsel), the parcels are located in 
the coastal zone and therefore they are within the Coastal Commis~ion's jurisdiction. -· 

You claim you are conducting repair and maintenance on roads that existed prior to the Coastal 
Act. You argue that you have a vested right to maintain the roads and the repair and maintenance 
is exempt from the coastal development permit requirements. These arguments are unsupported. 
You have not obtained a determination by the Coastal Commission that there are vested rights for 
any roads on the parcels. You have also not provided any evidence indicating that roads were 
present prior to the effective date of the Coastal Act. Therefore, the activities do not constitute 
repair and maintenance to lawfully constructed facilities or structures. 

Furthermore, even if any lawfully constructed roads existed on the parcels prior to the effective 
date of the Coastal Act, they were abandoned by prior owners and were allowed to become 
revegetated by natural processes, so they became impassable as roads. Any potential vested 
rights to such roads were abandoned. Furthermore, if there were any pre-existing roads, your 
unpermitted development increased the size, width and/or length of such roads and there can be 
no vested right to do so without a coastal permit. In addition, you constructed new culverts in 
streams and constructed at least one new fill pad and this constitutes new development for which 
there can be no vested right. · 

Moreover, even if there were lawfully constructed roads on the parcels, the activity would nOt be 
exempt from the coastal permit requirements because it occurs within 20 feet of streams and in 
environmentally sensitive habitat and involves placement of rip-rap, rocks, or solid materials as 
well as use of mechanized equipment (including but not limited to mechanized saws and chipper 
machine). 

I have determined that it is appropriate for a restoration order proceeding to be commenced to 
address the unpermitted development, based on the following: 

1) On May 1, 2003, Commission staff observed grading, vegetation clearance, and 
streambed alteration on the subject properties. Staff confirmed that no Coastal 
Development Permits had been issued for the work being conducted. 
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2) On May 8, 2003, Commission staff met with you and your representatives to inspect the 
unpermitted development. At that time Commission staff confirmed that unpermitted 
grading, vegetation clearance, streambed alteration and construction of culverts had 
occurred in the Coastal Zone, and was continuing to occur, and had been completed by 
you, and/or individuals employed by you at your direction. 

3) The unpermitted development is inconsistent with the policies of the Coastal Act, and has 
caused resource damage as defined by Section 13190 of the Commission's regulations. 
Because of the vegetation removal, destabilization of slopes, alteration of drainages, and 
the absence of any erosion control measures on the site during the rainy season, adverse 
impacts to water quality and--other Coastal resources have occurred as a -result of the 
violations. -

4) The removal of native vegetation and alteration of natUral drainages has continuing 
adverse impacts on wildlife and water quality. Since this unpermitted development 
continues to exist at the subject properties, the damage to resources protected by the 
Coastal Act is continuing. The unpermitted development on the subject properties has 
caused adverse resource impacts which violate the Coastal Resources Plannfug and 
Management Policies of chapter 3 of the Coastal Act, including: 

a) Section 30253 Geologi~ stability, protection against erosion, 
b) Section 30230 Marine resources 
c) Section 30231 Biological productivity; water quality, 
d) Section 30240 environmentally sensitive habitat areas (ESHA), and 
e) Section 30250 Location; existing developed area, and 

Such impacts meet the definition of damage provided in Section 13190(b ): "any 
' degradation or other reduction in quality, abundance, or other quantitative or qualitative 

characteristic of the resource as compared to the condition the resource was in before it 
· was disturbed by unpennitted development." · · 

- . 

· 5) Proceedings for issuance of a restoration order are being commenced against you aS-the 
current owner of the subject properties and the person respons!ple for conducting the 
unpermitted developmen!. 

For the reasons stated above, I have decided to commence a restoration order proceeding before 
the Commission in order to promptly restore the subject property to the condition it was in before 
the unpermitted development occurred. 

-
Steps in the Restoration Order Process 

Pursuant to Coastal Act Section 30811, the Commission has the authority to order restoration of 
a site if the Commission, after a public hearing, determines that "development has occurred 
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without a coastal development permit.. .and the development is causing continuing resource 
damage." An order issued pursuant to Section 30811 will require that you restore the site to its 
pre-violation condition within a specified period of time. 

Please be advised that if the Commission issues a Restoration Order, Section 30821.6(a} of the 
Coastal Act authorizes the Commission to seek monetary daily penalties of up to $6,000 per da:y 
for any intentional or negligent violation of the order for each day in which the violation persists. 

At this time, the Commission is tentatively planning to bold a hearing on the issuance of a 
Restoration Order on this matter at the Commission meeting that is scheduled for the week 
of August 6-8, 2002 in.Huntington Beach, California. 

In accordance with the California Code of Regulations, Title 14, Section 13191(a), you have the 
opportunity to respond to the Commission staff's allegations as set forth in this· notice by 
completing the enclosed Statement of Defense form. This office· must receive the completed 
Statement of Defense form no later than July 21, 2003. Should you have questions regarding 
the Statement ofDefense form, please contact Tom Sinclair at (805) 585-1800. 

Sincerely, 

Peter Douglas 
Executive Director 

Encl.: Statement of Defense form 

Cc: · Amy Roach, Deputy Chief Counsel 
Lisa Haage, Chief of Enforcement 
John Bowers, Staff Counsel 
Sandy Goldberg, Staff Counsel 
Tom Sinclair, Enforcement Officer, South Central District Officer 
Steve Hudson, Enforcement Supervisor, Southern Districts 
John Ainsworth, Permit Supervisor, South Central District Office 
Melanie Hale, Permit Supervisor, South Central District Office 
Donald W. Schmitz -

. 
" 



STATE OF CALIFORNIA-THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR 

CALIFORNIA COASTAL COMMISSION ,..,... 
45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105-2219 
VOICE AND TDD (415) 904- 5200 
FAX ( 415) 904-5400 

STATEMENT OF DEFENSE FORM 

DEPENDING. ON THE OUTCOME OF FURTHER DISCUSSIONS THAT OCCUR WITH THE 
COMMISSION ENFORCEMENT STAFF AFTER YOU HAVE COMPLETED AND RETURNED 
THIS FORM, (FURTHER) ADMINISTRATIVE OR LEGAL ENFORCEMENT PROCEEDINGS 
MAY NEVERTHELESS BE INITIATED AGAINST YOU. IF THAT OCCURS, ANY 
STATEMENTS THAT YOU MAKE ON THIS FORM WILL BECOME PART OF THE 
ENFORCEMENT RECORD ANDMA¥ BE USED AGAINST YOU. 

YOU MAY WISH TO CONSULT WITH OR RETAIN AN ATTORNEY BEFORE COMPLETING 
THIS FORM OR OTHERWISE CONTACT THE COMMISSION ENFORCEMENT STAFF. 

This form is accompanied by either a cease and desist order issued by the Executive Director or a notice of 
intent to initiate cease and desist order proceedings before the Coastal Commission. This document indicates 
that you are or may be responsible for, or in some way involved in, either a violation of the Coastal Act or a 
permit issued by the Commission. This form asks you to provide details about the (possible) violation, the 
responsible parties, the time and place the violation (may have) occurred, and other pertinent information 
about the (possible) violation. 

This form also provides you the opportunity to respond to the (alleged) facts contained in the document, to 
raise any affirmative defenses that you believe apply, and to inform the staff of all facts that you believe may 
exonerate you of any legal responsibility for the (possible) violation or may mitigate your responsibility. You 
must also enclose with the completed statement of defense form copies of all written documents, such as 
letters, photographs, maps, drawings, etc. and written declarations under penalty of perjury that you want the 
commission to consider as part of this enforcementhearing. 

You must complete the form (please use additional pages if necessary) and return it no later than 
JULY 21, 2003 to the Commission's enforcement staff at the following address: 

Tom Sinclair 
Enforcement Officer 
California Coastal Commission 
South Central Coast District 
89 S. California Street, Suite 200 
Ventura, California 93001 

Ifyou have any questions, please contact Tom Sinclair, at (805) 585-1800. 



1. Facts or allegations contained in the cease -and desist order or the notice of intent that you 
admit (with specific reference to the paragraph number in the order): 

2. Facts or allegations contained in the cease and desist order or notice of intent that you deny 
(with specific reference to paragraph number in the order): 

3. Facts or allegations contained in the cease and desist order or notice of intent of which you have 
no personal knowledge (with specific reference to paragraph number in the order): 



4. Other facts which may exonerate or mitigate your possible responsibility or otherwise explain 
your relationship to the possible violation (be· as specific as you can; If you have or know of any 
document(s), photograph(s), map(s), letter(s), or other evidence that you believe is/are relevant, 
please identify it/them by name, date, type, and any other identifying information and provide 
the original(s) or (a) copy(ie.s)if_you can: 

5. Any other information, statement, etc. that you want to offer or make: 



6. Documents, exhibits, declarations under penalty of perjury or other materials that you have 
attached to this form to support your answers or that you want to be made part of the 
administrative record for this enforcement proceeding (Please list in chronological order by 
date, author, and title, and enclose a copy with this completed form): 
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STATE OJ' CALIFORNIA-THE RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT. SUITE 2000 
SAN FRANCISCO. CA 94105-2219 
VOICE AND TDD (415) 904-5200 
FAX ( 415) 904- 5400 

VIA CERTIFIED MAIL (Article No. 7002 0460 0003 8376 4464) 
REGULAR MAIL, AND FACSIMILE 

October 23, 2003 

Mr. James A. Kay Jr. 
P.O. Box 7835 
Van Nuys, CA 91409-7835 

Panorama Ranch LLC 
C/0 Mr. James A. Kay Jr. 
P .0. Box 7835 

GRAY DAVIS. GOVERNOR 

Van Nuys, CA 91409-7835 
Exh 1 ~t'r ( ( t=l2 

Deer Valley Ranch LLC 
C/0 Mr. James A. Kay Jr. 
P.O. Box 7835 
VanNuys, CA 91409-7835 

NOI tv Cottv>men c_-e_ 
Cms.e QY):;( ~ s r· s .r 

Communications Relay Corporation 
C/0 Mr. James A. Kay Jr. 

ov-d.e v PY?X:Qt2d ' Vl1 s 
Oc--t• 2-"S, 2cJo s 

P.O. Box 7835 
Van Nuys, CA 91409-7835 

Subject: NOTICE OF INTENT TO COMMENCE CEASE AND DESIST 
ORDER PROCEEDINGS 

NOTICE OF INTENT TO ISSUE EXECUTIVE DIRECTOR 
CEASE & DESIST ORDER FOR VIOLATION NO. V-4-03-018 

Location: APN 4464-019-008, owned by Panorama Ranch LLC 
APN 4464-019-010, owned by Deer Valley· Ranch LLC 
APN 4464-019-900, owned by United States Government 
(National Park Service) 
APN 4464-022-001, owned by Communications :R:elay Corporation 
APN 4464-022-010, owned by Panorama Ranch LLC 
Located in the Santa Monica Mountains portion of unincorporated area 
of Los Angeles County. 

Violation Description: Unpermitted development, including but not limited to the 
following: Removal of significant vegetation and disturbance of 
Environmentally Sensitive Habitat, including but not limited to 
removal of native chaparral and damage to native oak trees; 
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Dear Mr. Kay: 

grading and clearing of new roads and pads; unpermitted 
streambed alteration, including but not limited to grading, filling, 
and manipulation of channel substrate, installation of metal . 
culverts and creosote-treated railroad ties, and construction of an 
Arizona crossing in a blue line stream; and construction of 
unpermitted structures including but not limited to metal gates, 
metal and wood gate posts with chain barriers set with concrete 
bases. 

This letter notifies Panorama Ranch, LLC; Deer Valley Ranch, LLC; Communications Relay 
Corporation, Inc., and you as officer, president, man_ager, member and/or person in control of the 
foregoing entities and as the person responsible for undertaking the development described 
herein, of my intent, as the Executive Director of the California Coastal Commission 
("Commission"), to commence proceedings for issuance of a Cease and Desist Order to you, and 
to Panorama Ranch, LLC, Deer Valley Ranch, LLC and Communications Relay Corporation, 
Inc, for violations of the Coastal Act, which have occurred on the properties listed above. 

· Specifically, this letter is to provide you, Panorama Ranch, LLC, Deer Valley Ranch, LLC and 
Communications Relay Corporation, Inc. with formal notice under sections 30809 and 30810 of 
the Coastal Act, that I intend to both: (1) issue an Executive Director Cease and Desist Order to 
require that you and the foregoing entities cease and desist from undertaking, allowing and/or 
maintaining unpermitted development on the parcels listed above, and (2) recommend to the 
Coastal Commission that they issue a Commission Cease and Desist Order addressing 
unpermitted development on the parcels listed above. 

Commission staff has determined that you, Panorama Ranch, LLC, Deer Valley Ranch LLC and 
Communications Relay Corporation, Inc. (hereafter jointly referred to as "Kay" or "you") have 
undertaken, allowed, and/or maintained development (as that term is defined in Section 30106 of 
the California Coastal Act) without a coastal development permit, which is in violation of 
Section 30600 of the California Coastal Act. This development consists of unpeimitted 
development, including but not limited to the following: Removal of significant vegetation and 
disturbance of Environmentally Sensitive Habitat (ESHA), including but not limited to removal 
of native chaparral and material damage to native oak trees; grading and clearing of new roads 
and pads; unpermitted streambed alteration, including but not limited to grading, filling, and 
manipulation of channel substrate, installation of metal culverts and creosote-treated railroad 
ties, and construction of an Arizona crossing in a blue line stream; and construction of 
unpermitted structures including but not limited to metal gates, metal and wood gate posts with 
chain barriers set with concrete bases. 

The persons or entities subject to the Executive Director and Commission Cease and Desist 
Orders, which may be issued pursuant to this notice of intent letter are James A. Kay, Jr., 
Communications Relay Corporation, Deer Valley Ranch LLC, Panorama Ranch LLC, as owners 
of the subject property, any agent or supervisor of work crews carrying out unpermitted 
development, as well as all other agents, contractors, employees of James A. Kay, Jr., 
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Communications Relay Corporation, Deer Valley Ranch LLC, Panorama Ranch LLC, and any 
persons acting in concert with any of the foregoing. 

History of the Violation Investigation 

Commission staff first learned of the recent violations on the property in mid April 2003. Staff 
received reports that a large crew of laborers was grading new roads under the direction of Mr. 
James A. Kay, Jr. (''Kay"). The work was allegedly being performed on Kay's property as well 
as on National Park Service land. Staff contacted Kay's representative, Donald W. Schmitz, ill, 
of Schmitz and Associates ("Schmitz"), by telephone and Schmitz assured staff that the work on 
the property was only minor brush clearance for the purpose of locating property boundaries and 
for maintenance on existing roads, and was being carried out at the request of Kay, and under the 
direct supervision of Schmitz. Staff received su~sequent reports of additional unpermitted 
development being undertaken by Kay. 

Staff conducted a site visit to the area on May 1, 2003, which confirmed that significant 
vegetation removal and grading of roads was occurring on parcel 4464-019-008. On May 2, 
2003, staff met with Schmitz at the Coastal Commission office in Ventura. Schmitz asserted that 
no grading had occurred on the site and stated that all roads on the property predated the Coastal 
Act. Staff requested that Schmitz 1) allow staff on the property for the purpose of reviewing the 
alleged violations, and 2) arrange for all grading and vegetation removal to cease irinnediately 
until staff had the opportunity to evaluate the situation. Schmitz indicated that he understood the 
staff direction and agreed to notify the workers to stop unpermitted construction of the roads on 
the subject properties. 

On May 8, staff met at the subject properties with Mr. James A. Kay, Jr., and representatives 
from Schmitz and the law firm of Gaines and Stacey ("Gaines"). Staff inspected the site and 
confirmed that unpermitted development had occurred on parcels 4464-019-008, 4464-019-010, 
4464-022-001, and 4464-022-010, including construction of several thousand of linear feet of 
unpermitted roads through either grading and/or removal of native vegetation, installation of 
metal culverts and creosote-treated railroad ties in a drainage, and construction of an Arizona 
crossing in a blue line stream. The construction of the roads continued through May 8; 2003, 
despite the request from staff on May 2, 2003, that work on the ro.ads cease immediately. Staff 
advised Kay that he was in violation of the Coastal Act and, upon completion of the inspection 
issued Kay a Notice of Intent (''NOf') to issue an Executive Director Cease & Desist Order, 
directing Kay to cease all unpermitted development on the subject properties, as well as eight (8) 
other parcels, including adjacent National Park Service parcels, on which unpermitted 
development had allegedly occurred under the direction of Kay. The NOI also directed Kay to 
cease use of the unpermitted new roads since this could contribute to harm to vegetation and 
increased soil erosion. 

Pursuant to the requirements of the NOI, Schmitz gave verbal assurance to staff on May 9, 2003, 
that unpermitted work ori the site had stopped. However, Kay and Schmitz failed to provide 
required written assurance by the deadline of 5:00 p.m. on May 12, 2003, that use of the 
unpermitted roads had also ceased. On May 12, 2003, Commission staff received reports that 
Kay was continuing to drive vehicles on the roads in violation of the NO I. On May 12, 2003, 

i 
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Schmitz submitted a letter claiming that work on the roads had stopped, and that they intended to 
provide staff with a map delineating the location of roads, although Schmitz objected to the 
prohibition on use of the roads. 

On May 13, 2003, staff advised Schmitz that they were in violation of the NOI for failing to give 
written assurance that use of the roads had ceased. After discussions with staff, Schmitz 
subsequently submitted a facsimile letter agreeing to stop use of the roads. 

On June 23, 2003, Schmitz advised staff in writing that the owners intended to resume work and 
use of the subject roads, alleging that the roadwork and vegetation removal is beneficial to 
wildlife and is exempt from Coastal review. 

On June 27, 2003, I issued a Notice of Int.ent to Commence Restoration Order proceeding, for 
restoration of the unpermitted grading, streambed alteration, and vegetation removal. The Notice 
included parcels 4464-019-008, 4464-019-010, and 4464-022-010. On July 1, 2003, Commission 
staff issued a follow-up Notice of Intent to Commence Restoration Proceeding to Kay, to correct 
a typographical error and include APNs 4464-022-001 and 4464-022-014. (APN 4464-022-014, 
which is owned by Parkland Ranch, is the subject of an ongoing investigation regarding alleged 
unpermitted development, which is not covered under this pr9posed Restoration Order report). 

As a result of 1) correspondence from Schmitz stating that the property owner intended to 
recommence unpermitted development on the property, and 2) the failure of Kay to submit 
promised maps and supporting documentation that he claimed would exonerate him from 
responsibility for alleged violations ofthe Coastal Act, Executive Director Cease & Desist Order 
No. ED-03-CD-146 was issued to Kay on July 2, 2003, directing Kay to stop all unpermitted 
development on the subject properties. As of July, 2, 2003, neither Kay or his representatives had 
submitted any maps or other documentation to support their claim that the roads were legally 
existing prior to the Coastal Act or that the property was outside the Coastal Zone, nor had they 
demonstrated an intent to comply with the NOI or to cooperate with Commission staff in 
resolving the alleged violations. 

On August 4, 2003, Commission staff arranged a meeting with Schmitz to view the subject 
properties and advise Schmitz as to the specific locations of certain unpermitted development. 
Kay subsequently refused to allow Commission staff on the properties without his personal 
supervision, with the exception of viewing a graded pad on parcel 4464-022-010. 

On August 15, 2003, Commission staff again met with Schmitz to view the subject properties. 
Commission staff viewed portions of subject properties and found evidence that use ofthe roads 
had continued in violation of the EDCDO. 

On August 26, 2003, staff sent correspondence to Gaines clarifying the location of an 
approximately 970 foot long section of roadway located on parcel4464-022-001, which is not in 
violation of the Coastal Act. 

During September 29, 2003, and September 30, 2003, staff received reports of work crews, 
including known employees ofKay, driving up to the Castro Peak area toward the subject 
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properties and transporting heavy equipment, including a bulldozer and large trucks. During the 
afternoons, work crews were seen leaving the area and trucks loaded with vegetation were seen 
leaving the site. 

On October 1, 2003, Commission staff conducted a site visit to adjacent NPS property. At 
approximately 11:45 a.m. staff observed a six-wheel Polaris® work vehicle traveling at a high 
rate of speed on the unpermitted roads across parcels 4464-022-001 and 4464-022-010. 

On October 7, 2003, Commission staff spoke with Schmitz. Schmitz stated that Kay had abided 
by the terms of the EDCDO despite the expiration of the EDCDO and Schmitz denied that any 
work or use of the roads had occurred. Schmitz confirmed that Kay had recently purchased a 
bulldozer, but stated that Schmitz was the only one with keys to the vehicle. 

On October 16,2003, at 2:10p.m., NPS Rangers observed a work crew clearing and chipping 
vegetation from parcel4464-019-008. NPS Rangers observed at least three laborers on site using 
a Polaris® work vehicle, and mechanical chipper. 

On October 20, 2003, NPS Rangers observed a work crew of at least nine (9) laborers clearing 
and chipping vegetation from parcel4464-019-008. Laborers were again working on site with a 
Polaris® work vehicle, and mechanical chipper. NPS Rangers also located 2 new wooden posts 
set in concrete at the property boundary with NPS Parcel 4464-019-900. 

On October 23,2003, staffreceived additional reports that work crews were conducting 
additional roadwork on the subject properties, using a Backhoe Tractor, mechanical wood 
chipper, and Polaris® vehicle. 

COMMISSION CEASE AND DESIST ORDER 

Commission Cease and Desist Order Process 

The Commission's Authority to issue Cease and Desist Orders is set forth in Section 308l·O(a) of 
the Coastal Act, which states the following: 

If the commission, after public hearing, determines that any person or 
governmental agency has undertaken, or is threatening to undertake, any activity 
that (1) requires a permit fr-om the commission without securing the permit or (2) is 
inconsistent with any permit previously issued by the commission, the commission 
may issue an order directing that person or governmental agency to cease and 
desist. 

Under Section 30810, the Cease and Desist Order may be subject to such terms and conditions as 
the Commission may determine are necessary to ensure compliance with the Coastal Act. Such 
terms and conditions may include, among other requirements, implementation of temporary 
and/or permanent erosion control measures. 
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Please be advised that if the Commission issues a Cease and Desist Order, Section 30821.6(a) of 
the Coastal Act authorizes the Commission to seek monetary daily penalties for any intentional 
or negligent violation of the order for each day in which the violation persists. The penalty for 
intentionally or negligently violating a Cease and Desist Order can be as much as $6,000 per day 
for as long as the violation persists. 

At this time, the Commission is tentatively planning to hold a hearing on the issuance of a Cease 
and Desist Order in this matter at the Commission meeting that is scheduled for the week of 
December 10-12,2003, in San Francisco, California. 

In accordance with the California Code of Regulations, Title 14, Section 13181(a), you have the 
opportunity to respond to the staffs allegations as set forth in this notice by completing the 
enclosed Statement of Defense form. The completed Statement of Defense form must be 
received by Tom Sinclair at the South Central Coast District office at 89 South California 
Street, Suite 200, Ventura, California, 93001, no later than Wednesday, November 12, 
2003. Should you have questions concerning the filing of the Statement of Defense form, you 
may contact Tom Sinclair at (805) 585-1800. 

EXECUTIVE DIRECTOR CEASE AND DESIST ORDER 

Section 30809(a) ofthe Coastal Act provides that: 

If the executive director determines that any person ... has undertaken or is threatening to 
undertake, any activity that ... may require a permit from the commission without securing 
a permit ... the executive director may issue an order directing that person to cease and 
desist. 

Executive Director Cease and Desist Order Process 

Section 30809(b) of the Coastal Act provides that an Executive Director Cease and Desist Order 
may be issued if: 

... the person... has failed to respond in a satisfactory manner to an oral notice given 
in person or by telephone, followed by a written confirmation, or a· written notice 
given by certified mail or hand delivered to the landowner or the person performing 
the activity. 

Section 13180(a) of Title 14 ofthe California Code ofRegulations defines the term "satisfactory 
manner" with regard to Section 30809(b) of the Coastal Act as being, in part, "a response which 
is made in the manner and within the timeframe specified in the notice." To prevent the 
issuance of the Executive Director Cease and Desist Order, you must confirm by telephone 
no later than 1:00 p.m., Friday, October 24, 2003, that all unpermitted development, 
including but not limited to the unpermitted development described above has ceased and 
will not resume without authorization from the Commission, and you must also submit an 



V-4·03·018, NOf for CDO/EDCDO (James A. Kay, Jr. et al.) 
October 22,2003 
Page7 of8 

appropriate response by facsimile to (805) 641-1732, followed by bard copy sent via U.S. 
Mail Service to Tom Sinclair at the South Central Coast District office at 89 South 
California Street, Suite .200, Ventura, California, 93001, no later than 12:00 pm (noon), 
Monday, October 27,2003, including a letter of agreement, which unequivocally states: 

1. That no further unpermitted development, including but not limited to construction of 
roads, pads, gates, streambed alteration, or removal of native vegetation will occur unless 
and until a permit for such activities has been issued by the California Coastal 
Commission and any necessary work plans have been approved; and 

2. That no further use of the unpermitted roads on parcels 4464-019-008, 4464-019-101, 
4464-022-001, 4464-022-010 and 4464-019-900 will occur unless and until such time as 
such use were to be legally authorized by the Commission. 

3. A COMPLETE Coastal Development Permit Application will be submitted to the 
California Coastal Commission on or before-November 5, 2003, proposing restoration of 
all unpermitted development on the subject properties, including but not limited to 
restoration of unpermitted roads, graded and cleared pads, streambed alterations 
including, damage to oak trees, as applicable, or areas where native vegetation was 
removed, on parcels 4464-019-008,4464-019-101,4464-022-001, and 4464-022-010. 

4. A comprehensive interim erosion control plan to stabilize and control erosion from 
exposed cut and fill slopes on parcels 4464-019-008, 4464-019-101, 4464-022-001, and 
4464-022-010 will be submitted to the California Coastal Commission on or before 
November 5, 2003 and after notification of approval by Commission staff, the plan shall 
be fully implemented within 10 days. 

5. All unpermitted gates, gateposts, and chain barriers, will be removed from the subject 
properties no later than 5:00p.m., Thursday, October 30, 2003, and that removal ofthese 
unpermitted objects shall be completed by hand tools, without the use of motorized 
vehicles or other heavy mechanical machinery. 

The Executive Director Cease and Desist Order may be subject to such terms and conditions as 
the Executive Director may determine are necessary to avoid irreparable injury to any area 
within the jurisdiction of the Commission, pending action by the Commission under Section 
30810 (which grants the Commission the authority to issue Cease and Desist Orders): The 
Executive Director Cease and Desist Order shall be effective upon its issuance. An Executive 
Director Cease and Desist Order issued pursuant to Section 30809 of the Coastal Act shall 
become null and void 90 days after issuance and may be followed up by a Cease and Desist 
Order or Restoration Order issued by the Commission pursuant to Section 30810 of the Coastal 
Act, which will have a longer effective period. Violations of Executive Director Cease and 
Desist Orders may give rise to penalties under Section 30821.6 of the Coastal Act {up to $6,000 
per day) and Section 30822, in addition to other fines and remedies available under the Coastal 
Act. 

Please note that any unpermitted development on parcels 4464-019-008, 4464-019-010, 4464-
019-900, 4464..:022-001 and/or 4464-022-010, including but not limited to any grading, 
construction, removal of native vegetation, or stream alteration, that is undertaken either before 
or after issuance of the proposed Cease and Desist Orders by the Executive Director and/or the 
Coastal Commission will constitute violation(s) of the Coastal Act, subject to penalties and 
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exemplary damages under Public Resources Code sections 30820 and 30822. Should you have 
any questio rding this letter, please call Tom Sinclair at (805) 585-1800. 

cc: Amy Roach, Deputy Chief Counsel 
Lisa Haage, Chief of Enforcement 
John Bowers, Staff Counsel 
Sandy Goldberg, Staff Counsel 
Tom Sinclair, Enforcement Officer, South Central District Officer 
Steve Hudson, Enforcement Supervisor, Southern Districts 
Woody Smeck, Superintendent, Santa Monica Mountains National Recreation Area 

Fred Gaines, Gaines & Stacey, LLP 
Donald W. Schmitz, ill, Schmitz and Associates 
Daniel Olivas, Deputy Attorney General 

Enclosure: Statement ofDefense Form for Commission Cease and Desist Order 



STATE OF CALIFORNIA-THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR 

CALIFORNIA COASTAL COMMISSION 
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VOICE AND TDD (415) 904· 5200 
FAX (415) 904-5400 
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&DCease ano Dest'>T July 2, 2003 

Mr. James A. Kay Jr. 
P.O. Box 7835 
Van Nuys, CA 91409-7835 

As Representative Of: 
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Panorama Ranch LLC, APN 4464-019-008 
De~ Valley Ranch LLC, APN 4464-019-010 
Communications Relay Corporation, APN 4464-022-001 
Panorama Ranch LLC, APN 4464-022-01 0 . 
Park Lands Ranch, APN 4464-022-014 

Subject: Executive Cease and Desist Order No. ED-03..CD·146 

Date Issued: July 2, 2003 

Expiration Date: October 1, 2003 

Violation File No: V-4-03-018 (Kay) 

Property Location: Los Angeles County Assessor's Parcels ("APN") 4464-019-008, 
4464-019-010, 4464-022-001, 4464-022-010, 4464-022-014 
located in the Coastal Zone of the Santa Monica Mountains, 
unincorporated area of Los Angeles County, Between Castro 
Motorway and Mulholland Highway 

Alleged Coastal Act Violation: 

I. ORDER 

Unpermitted construction and grading of roads 
and at least one graded pad; extensive clearapce 
of native chaparral and riparian vegetation; 
streambed alteration, .including placement of new 
culverts and railroad ties in drainage courses. "" 

Pursuant to my authority under California Public Resources Code (PRC) Section 
30809, I hereby order you, your employees, agents and contractors, and any other 
persons acting in concert with you to cease and desist from violating the Coastal Act 
by undertaking development without a coastal development peltrlit ("COP"), including 
the grading and construction of roads and pads; increasing the size, width or length 
of roads; clearance of major vegetation, including but not limited to removal and 
destruction of native chaparr~l vegetation; alteration of one or more stream channels 
and removal of riparian vegetation, placement of new culverts, railroad ties or solid 
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materials in drainage courses, and use of the unpermitted roads, on the properties 
identified below. 

II. IDENTIFICATION OF THE PROPERTY 

The properties that are the subject of this cease and desist order include several 
vacant parcels in the Santa Monica Mountains area of Unincorporated Los Angeles 
County, owned by you or one or more of the entities named above, or upon which 
you performed the development described below. The parcels include, but may not 
be limited to the following parcels: 

Los Angeles County APN 4464-019-008 
Los Angeles County APN 4464-019-01 0 
Los Angeles County APN 4464-022-001 
Los Angeles County APN 4464-022-010 
Los Angeles County APN 4464-022-014 

Ill. DESCRIPTION OF DEVELOPMENT 

The development that is the subject of this order consists of the unpermitted 
construction and grading of roads and at least one graded pad; use of unpermitted 
roads; clearance of native chaparral and riparian vegetation; streambed alteration; 
and placement of new culverts, railroad ties, or other solid materials in drainage 
courses. 

IV. FINDINGS 

A. In April 2003, Commission staff received reports that unpermitted 
development was occurring on property allegedly owned by Mr. James A. Kay, Jr. 
near Castro Peak Motorway. Staff has reviewed the coastal development permit files 
and determined that there is no permit for any of the development identified as 
unpermitted in this Order. • 

B. On Tuesday, April 22, 2003, Commission staff ("staff'} spo.l<e with Mr. Donald 
W. Schmitz II, of Schmitz & Associates, regarding reports of alleged unpermitted 
construction of roads and vegetation clearance on properties allegedly owned by Mr. 
James A. Kay, Jr., near Castro Peak Motorway in the Santa Monica Mountains of 
unincorporated Los Angeles County .. Mr. Schmitz confirmed that there were 
"laborers" on Mr. Kay's properties, but maintained that they were conducting "hand 
labor only" under the direction of Mr. Schmitz, and that he had given "explicit 
instructions" to the laborers as to the work being performed, and that the laborers 
were "only clearing some brush to mark property boundaries." He also stated that 
they "brought in a chipper to do some maintenance clearing of existing roads," and 
were "side casting" the chippings along these existing roads. Mr. Schmitz stated that 
he had spoken with Ms. Melanie Beck of the National Park Service and Mr. Kevin 
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Petrowsky on April 17th 2003, and advised them that no unpermitted development 
was occurring on Mr. Kay's properties, nor was any of the work encroaching onto 
Park Service property. 

C. On Thursday, May 1, .2003, staff received additional telephone reports of 
unpermitted vegetation removal and construction and grading of roads being 
conducted by Mr. Kay and or his work crew on the subject properties. During the 
afternoon of May 1, 2003, staff observed vegetation removal and construction of 
roads below and to the north of Castro Motorway. A work crew of several laborers 
was conducting the development with the assistance of a Polaris Workmobile™ and 
a wood chipper towed by a large pick-up trL,Jck. Staff took several photographs of 
portions of the unpermitted construction from a distance of several hundred feet. 

D. On Friday, May 2, 2003, staff met with Mr. Schmitz to discuss the alleged 
violations on Mr. Kay's properties, as well as the possibility that the roads and 
vegetation clearance had encroached onto adjacent National Park Service 
properties. On May 2, 2003, Mr. Schmitz maintained that no grading had occurred on 
any of the sites, and that only minor vegetation clearance and road maintenance was 
being performed on existing "pre-coastal" roads, and that additional minor clearing of 
vegetation had occurred for the purpose of locating property boundaries. Staff 
requested permission from Mr. Schmitz to visit the property that same afternoon, or 
that Mr. Schmitz arrange for a Commission staff site inspection of the properties as 
soon as feasible. Staff also requested that Mr. Schmitz direct his client and laborers 
to halt the vegetation removal and grading of roads immediately so that the 
development did not continue through the weekend, and until staff could conduct a 
site visit to the assess the activities and advise Mr. Kay regarding the necessity for 
permits. Mr. Schmitz acknowledged to staff that he understood staff's direction and 
he indicated that he would convey the message to his client as soon as feasible. 

E. On Thursday, May 8, 2003 (the earliest possible date Mr. Kay and Mr. 
Schmitz agreed to allow staff to enter the property), Commission staff conducted a 
site investigation in the presence of Mr. Kay, Mr. Schmitz, Ms. Rebecca Thompson, 
Mr. Dale Jauregny, and Ms. Donna Chen. During the site inspection on May 8, 2003~ 
staff discovered development consisting of grading and construction of several 
thousand linear feet of roads, including road cuts exceeding six (6) feet in height, a 
fill pad, several acres of clearance of native chaparral vegetation, including several 
acres for the new roads, recent installation of culverts, and grading and filling of at 
least one streambed. None of this . development is authorized by a coastal 
development permit. 

Mr. Schmitz stated that portions of the vegetation clearance, including large swaths 
of clearance up to twenty feet in width and several hundred feet long, had been 
conducted solely for purposes of locating property boundaries. Mr. Schmitz also 
stated that some smaller cleared pathways of six to ten feet in width were cleared for 
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the convenience of the laborers working on the property, as they were carrying heavy 
equipment and materials. 

Mr. Schmitz and Mr. Kay denied that grading had occurred on any of the subject 
properties. However, new road cuts and fill slopes were clearly evident where new 
roads had been constructed. When questioned regarding the lack of evidence of 
prior existence of a road that crosses an intermittent stream channel, Mr. Schmitz 
admitted that there might have existed "a goat trail or something." 

Mr. Kay and Mr. Schmitz stated that there had been a large ranching operation on 
the property during the 1950's, and that the alleged "pre-existing" roads were part of · 
the ranching operation. Staff asked Mr. Kay and Mr. Schmitz .if they had 
documentation . or photographic evidence of the alleged· ranching operation and 
roads; Mr. Kay and Mr. Schmitz both indicated that there was no such evidence, and 
that the prior owners of the property are not around to verify their assertion. Mr. 
Schmitz and Mr. Kay stated that numerous pieces of ranching equipment had been 
found on the properties, and as such, provided proof of the existence of the alleged 
ranch. However Mr. Schmitz and Mr. Kay could not produce the equipment as it had 
allegedly been hauled away from the property, nor could they provide documentation 
of the existence of the equipment. 

E. During the meeting on May 8, 2003, staff hand delivered a Notice of Intent to 
Issue an Executive Director Cease and Desist Order (NOI) to Mr. Kay in accordance 
with the provisions of Coastal Act Section 30809(b ). The NOI specifically required 
cessation of all unpermitted work at the site. It stated that the Executive Director 
intended to issue a CDO against you unless you responded to this letter in a 
satisfactory manner as referenced by Section 30809(b) of the California Coastal Act. 
The NOI specifically stated: 

"Such a satisfactory response must include an assurance that no 
further development will be undertaken at the site unless specifically 
authorized by a permit granted by the Commission." 

The NOI specifically stated that: 

To prevent the issuance of the Executive Director Cease and Desist 
Order, you must confirm the following by telephone by close of 
business on Friday, May 9, 2003,- and must also submit an appropriate 
response by facsimile, followed by hard copy sent via U.S. Mail 
Service, no later than 5:00 p.m., Monday, May 12, 2003, including a 
letter of agreement, which unequivocally states: 

1. that no further unpermitted development, including construction activity 
will occur until Commission staff has stated in writing that construction 
activities may resume; and 
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2. that no use of the unpermitted roads will occur unless and until such 
time as such use were to be legally authorized by the Commission. 

Commission staff requested assurances from Mr. Kay and Mr. Schmitz that the NOI 
would be complied with immediately; Mr. Schmitz replied that they agreed to stop aU 
work on the roads, and that they would advise the work supervisor and laborers to 
cease construction and comply with the NOI immediately. However, Mr. Kay, Mr. 
Schmitz, and Ms. Thompson also asserted that most of the twelve properties 
referenced in the NOI were entirely out of the Coastal Zone, and were therefore not 
within the jurisdiction of the Coastal Commission. Mr. Kay and Mr. Schmitz also 
stated that they did not own all of the parcels referenced in the NOt. Staff advised 
Mr. Kay and Mr. Schmitz that staff were aware of the fact that Mr. Kay did not own all 
of the above referenced properties, and that Mr. Kay was simply being put on notice 
that further unpermitted grading and vegetation clearance conducted by Mr. Kay, 
whether on property owned by Mr. Kay or by others, was to cease immediately. 
Unpermitted development in the Coastal Zone is prohibited by the Coastal Act, 
regardless of property ownership. 

F. On Friday, May 9, 2003, staff received a telephone message from Schmitz 
assuring staff that work had stopped on the site. 

G. On Monday, May 12, 2003, staff received telephone reports that work crews 
under the direction of Mr. Kay continued use of the roads in violation of the 
requirements of the NOI. 

H. On May 12, 2003, staff received a facsimile letter from Schmitz & Associates, 
stating that work on the "inspected roads" on the subject parcels 4464-019-008 and 
010, and 4464-022-001, 010, and 014 had ceased, and that they intended to provide 
staff with a topographic map, which delineates the roads on the property. Howeyer, 
Schmitz & Associates objected to prohibition of the use of the roads, and requested 
that staff "clearly define which roads or trails they are requesting the property owner 

· not use." The letter from Schmitz and Associates also asserted that they have not 
conducted any work on the other seven properties listed in the NO I. 

I. The failure of Mr. Kay to cease or agree to cease use of the new roads, or to 
provide staff with adequate assurances by the May 12, 2003 deadline, that use of . 
the new roads would be discontinued, constituted failure to comply with the NOI. 
However, as noted below, based on representations made by the respondent's 
agent, in an attempt to avoid unnecessary proceedings, I did not issue an Executive 
Director Cease and Desist Order at that time. 

J. On Tuesday, May 13, 2003, Staff spoke with representatives from Schmitz & 
Associates. Staff again instructed Schmitz & Associates that the NOI required all 
unpermitted development to stop, as well as use of the roads, specifically use of 

1 



I 

Executive Director Cease and.Desist Order No. ED-03-CD-146 
James Kay 
July2, 2003 
Page 6 

. 
heavy machinery and vehicles, which would further compact the soil and damage the 
site. Schmitz & Associates subsequently submitted a facsimile letter to staff stating 
that Mr. Kay agreed to cease use of the roads pursuant to requirements of the NO I. 

K. On May 14, 2003, staff received two declarations (by facsimile) by James A. 
Kay, Jr. and Dale Jauregny (foreman for Mr. Kay) agreeing to stop all "repair and 
maintenance" work and use of the roads on Parcels 4464-019-008 and 01 0 and 
4464-022-001, 010, and 014. 

L. On May 15, 2003, staff- received a hand-delivered letter from Schmitz & 
Associates alleging that the NOI is "deficient" because the Executive Director 
determined that unpermitted development has occurred on "all or some" . of the 
twelve parcels named in the NOI, and has thus failed to specify the exact location of 
the unpermitted development. However, during the site inspection of May 8, 2003, 
staff was escorted to a number of sites where unpermitted development had already 
occurred or where unpermitted development was ongoing, and while Mr. Kay 
maintained that the properties that staff visited were owned by Mr. Kay, he could not 
or would not verify the location of the parcel boundaries, and he could not or would 
not produce a map to reasonably ascertain the exact location where the participants 
in the site inspection were at any given time, or the location of the roads on the 
subject properties. The letter of May 15, 2003, further states that, " ... in response to 
the Notice, that Mr. Kay intends to provide a topographic map which delineates the 
location of the roads inspected on May 8, 2003, along with documentation that the 
roads were existing, pre-coastal, and do not constitute development of new roads." 
As of July 1, 2003, 47 days after advising staff that the maps and supporting 
documentation would be submitted to the Commission, no such materials have been 
submitted to the Commission. 

The letter of May 15, 2003, from Schmitz & Associates further challenges the 
Executive Director's determination, alleging that the NOI improperly advises Mr .. Kay 
to cease work on properties not owned by Mr. Kay. Staff advised Mr. Kay on May 8, 
2003, that regardless of whether Mr. Kay is conducting the unpermitted development 
on his own property or lands owned by other individuals or the National Park Service~ 
tie is responsible for his actions and will be held accountable for Coastal Act 
violations. ·· 

The letter of May 15, 2003, also alleges that the Executive Director cannot issue a 
Cease & Desist order against unpermitted development on Los Angeles County APN 
4464-0190-008, because the property is "traversed" by the Coastal Zone boundary, 
and it "has yet to be established which portion of the property, as well as which if any 
of the alleged roads, is subject to Coastal Commission jurisdiction." The NOI was 
issued for unpermitted development that had occurred on the portions of the above 
referenced properties located within the Coastal Zone. As demonstrated by the 
preceding statement, the property owner and his representatives again indicate that 
they are unclear where the Coastal Zone boundary is located, and are thus unclear 
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as to whether any of the work they are performing is in the Coastal Zone or not. In 
fact, the Commission's Coastal .Zone boundary maps indicate that less than ten 
percent of APN 4464-0190-008 is outside of the Coastal Zone. The other parcels 
identified in this Order are located entirely within the Coastal Zone. Moreover, Staff 
has received reports from Los Angeles County Public Works Department and the 
National Park Service that Mr. Kay has conducted unpermitted grading and 
vegetation removal on properties both in and out of the Coastal Zone, and that stop 
work orders have been issued to Mr. Kay by the County of Los Angeles to halt 
unpermitted grading on at least two of the subject properties. As noted above on 
page one of this Order, you- are directed to cease all unpermitted development on 
any of the above referenced parcels, or porti.ons thereof, that are located within the 
boundaries of the Coastal Zone. 

The letter of May 15, 2003, also claims that the "repair and maintenance work" to the 
roads inspected by Commission staff on May 8, 2003, with the exception of the road 
within parcel 4464-0190-008 is exempt from coastal development permit 
requirements ... " However, you have not submitted any evidence to substantiate your 
claim that any of the above referenced roads existed prior to the effective date of the 
Coastal Act, nor have you applied for or received a vested rights determination 
regarding these roads. Therefore, maintenance of such roads is not exempt. In fact, 
during the site inspection of May 8, 2003, staff found clear and compelling evidence 
that the roads and one graded pad had been recently created, and in fact, staff 
found workers on site actively constructing new roadways on property allegedly 
owned by Mr. Kay, despite staffs request on May 1, 2003 that the construction of the 
roads stop until staff could conduct a site visit and advise Mr. Kay regarding the 
necessity for permits. 

The letter of May 15, 2003, further states that, "in response to the Notice, that Mr. 
Kay intends to provide a topographic map which delineates the location of the roads 
inspected on May 8, 2003, along with documentation that the roads were existing, . 
pre-coastal, and do not constitute development of new roads." As noted above, as of 
July 1, 2003, no such map or documentation • has been submitted to the 
Commission. £.. 

M. Despite the presence of a clear legal basis for issuing the EOCDO in May, we 
deferred doing so based~ on representations of your representatives that the 
development activities and use of all roads on the subject parcels were halted and 
that you would cooperate in resolving this matter administratively. 

However, on June 24, 2003, we received a letter from SchmifZ & Associates dated 
June 23, 2003, which states the current position of Schmitz & Associates and their 
clients and contradicts the previous representations that were made in response to 
the EDCDO NOI. The statements in the June 23 letter do not conform to the 
requirements of the EDCDO NOI, and therefore issuance of this order is necessary. 
This letter states: 

i 



I 

Executive Director Cease and Desist Order No. ED-03-CD-146 
James Kay 
July 2, 2003 
Page 8 

;'Should a response not be forthcoming we will assume that the foregoing and 
enclosed [letter reasserting defenses addressed above and below] addresses 
the Notice and the executive director's concerns, and that no further action on 
the part of the California Coastal Commission is forthcoming... The 
[Respondents] will initiate limited vegetation removal as required for repair 
and maintenance of the existing roads .... " (emphasis added) 

This letter also reasserts a number of issues addressed above, including th~ issue of 
ownership of the parcels, and whether the parcels are within the coastal zone. As 
noted above, ownership is irrelevant to a finding of a violation under section 30809 of 
the Coastal Act, and this order is specifically tailored to address only parcels located 
within the Coastal Zone. 

In addition, this letter raises two final issues: that the development was "repair and 
maintenance" of existing roads and therefore exempt from the Coastal Act permitting 
requirements, and that the development prohibited by the NOI, and this Order, do 
not constitute development under the Coastal Act. These arguments are 
unsupported. The respondent has not obtained a determination by the Coastal 
Commission that there are vested rights for any roads on the parcels. The 
respondent has also not provided any evidence indicating that roads were 
presentprior to the effective date of the Coastal Act. The Commission's files contain 
no evidence that any roads existed on the parcels prior to this· date. In fact, the 
evidence suggests that the roads did not exist prior to the effective date of the 
Coastal Act. Therefore, the activities do not constitute repair and maintenance to 
lawfully constructed facilities or structures. 

Furthermore, if there were any pre-existing roads, the respondent's unpermitted 
development increased the size, width and/or length of such roads and there can be 
no vested right to do so without a 'coastal permit. In addition, the respondent 
constructed new culverts at streams and constructed a neW fill pad and this 
constitutes new development for which there can be no vested right. -
N. The activities referenced herein are within the Coastal Zone and within the 
Commission's jurisdiction. Any development conducted therein ·requires a coastal 
development permit from the Commission. No COP was obtained. Failure to obtain 
a CDP is a violation of the Coastal Act and can subject persons performing such 
development to remedies in Chapter 9 of the Coastal Act, including the issuance of 
Executive Director cease and desist orders under Section 30809 of the Coastal Act. 

~ 

V. COMPLIANCE OBLIGATION 

Strict compliance with this order by all parties subject thereto is required. Failure to 
comply strictly with any term or condition of this order may result in the imposition of 
civil penalties up to Six Thousand Dollars ($6,000) per day for each day in which , 
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such compliance failure persists and other such penalties and relief as provided for in 
the Coastal Act. In addition, the Executive Director is authorized, after providing 
notice and the opportunity for a hearing as provided for in section 30812 of the 
Coastal Act, to record a Notice of Violation against your property. 

VI. APPEAL 

Pursuant to PRC section 30803(b ), any person or entity against whom this order is 
issued may file a petition with the Superior Court seeking a stay of this order. 

Should you have any questions regarding . this matter, please contact Mr. Tom· 
Sinclair, South Central-Coast District Enforcement Officer, at 805-585-1800. 

Executed at San Francisco, California ori July 2, 2003. 

Signed, 

ETER M. DOUGLA/ jV 
Executive Director · 
California Coastal Commission 

·' 

i 



i 

STATE OF CALIFORNIA-THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105-2219 
VOICE AND TOO (415) 904-5200 
FAX (415) 904-5400 

VIA REGULAR AND CERTIFIED MAIL 

October 24, 2003 

Mr. James A. Kay Jr. 
P.O. Box 7835 
Van Nuys, CA 91409-7835 

Panorama Ranch LLC 
C/0 Mr. James A. Kay Jr. 
P.O. Box 7835 
Van Nuys, CA 91409-7835 

~ • 

Deer Valley Ranch LLC 
C/0 Mr. James A. Kay Jr. 
P.O. Box 7835 E~~l9rr IS Fl2 
Van Nuys, CA 91409-7835 t"D (eas.e and De~tr;.r 

oFVfg 6~ -o3-CD-I'-f7 Communications Relay Corporation 
C/0 Mr. James A. Kay Jr. t?cr z c.f 1 -z-oo 3 P.O. Box 7835 
Van Nuys, CA 91409-7835 

Subject: EXECUTIVE DIRECTOR CEASE & DESIST ORDER 
No. ED-03-CD-147 

Date Issued: October 24, 2003 

Expiration Date: January 22, 2004 

Violation File No: V-4-03-018 (Kay) 

Property Location: APN 4464-019-008, owned by Panorama Ranc..h LLC 
APN 4464-019-01 0, owned by Deer Valley Ranch LLC 

Violation Description: 

APN 4464-019-900, owned by United States Government 
(National Park Service) 
APN 4464-022-001, owned by Communications Relay 
Corporation 
APN 4464-022-010, owned by Panorama Ranch LLC 
Located in the Santa Monica Mountains portion of 
unincorporated area of Los Angeles County. 

Unpermitted development, including but not limited to 
the following: Removal of major vegetation, including 
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I. ORDER 

removal of Environmentally Sensitive Habitat, including 
but not limited to native chaparral and native oak trees; 
grading and construction of new roads and pad areas; 
unpermitted streambed alteration, including but not 
limited to grading, filling, and manipulation of channel 
substrate, installation of metal culverts and creosote
treated railroad ties, and construction of an Arizona 
crossing in a blue line stream; and construction of other 
unpermitted structures including but not limited to metal 
gates and metal and wood gate posts with chain barriers 
set with concrete bases. 

Pursuant to my authority under California Public Resources Code {PRC) Section 
30809, I hereby order Panorama Ranch, LLC; Deer Valley Ranch, LLC; 
Communications Relay Corporation, Inc., and James A. Kay, Jr. as officer, 
president, manager, member and/or person in control of the foregoing entities and 
as the person responsible for undertaking the development described herein 
{hereinafter "Kay' or "you"), to cease and desist from violating the Coastal Act by 
undertaking development without a coastal development permit {"COP"), including 
the grading and construction of roads and pad areas; clearance of native vegetation, 
including but not limited to removal and destruction of native chaparral vegetation 
and damage to oak trees; alteration of one or more stream channels and removal of 
riparian vegetation, placement of new culverts, railroad ties or solid materials in 
drainage courses, use of such unpermitted roads, and construction of unpermitted 
structures including but not limited to metal gates and metal and wood gate posts 
with chain barriers set with concrete bases on the properties identified below. 

II. IDENTIFICATION OF THE PROPERTY 

The properties that are the subject of this cease and desist order include several 
previously undeveloped parcels in the Santa Monica Mountains area of 
Unincorporated Los Angeles County, owned by you or one or more of the entities 
named above, or upon whiG.h you performed unpermitted development. The parcels 
are the following Los Angeles County parcels: 

APN 4464-019-008, owned by Panorama Ranch LLC 
APN 4464-019-010, owned by Deer Valley Ranch LLC 
APN 4464-019-900, owned by U.S. Government- National Park Service 
APN 4464-022-001, owned by Communications Relay Corp. 
APN 4464-022-010, owned by Panorama Ranch LLC 

i 

.It 
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Ill. DESCRIPTION OF ACTIVITY 

The activity that is the subject of this order consists of the unpermitted development, 
including but not limited to the following: Removal of major vegetation, including 
removal of Environmentally Sensitive Habitat, including but not limited to native 
chaparral and native oak trees; grading and construction of new roads; unpermitted 
streambed alteration, including but not limited to grading, filling, and manipulation of 
channel substrate, installation of metal culverts and creosote-treated railroad ties, 
and construction of an Arizona crossing in a blue line stream; and construction of 
other unpermitted structures including but not limited to metal gates, metal and wood 
gate posts with chain barriers set with concrete bases. 

IV. FINDINGS 

A. Between April 16, 2003, and May 1, 2003, Commission staff ("staff') received 
reports of unpermitted grading and vegetation clearance on properties allegedly 
owned by Mr. James A. Kay, Jr., ("Kay") and the National Park Service near Castro 
Motorway in the Santa Monica Mountains of unincorporated Los Angeles County. 
Staff spoke with Mr. Donald W. Schmitz, Ill, of Schmitz & Associates, ("Schmitz"), 
who confirmed that "laborers" were working on Kay's properties conducting "hand 
labor only" under the supervision of Mr. Schmitz, and Schmitz had given "explicit 
instructions" to the laborers as to the work being performed, and that the laborers 
were "only clearing some brush to mark property boundaries." He also stated that 
they "brought in a chipper to do some maintenance clearing of existing roads," and 
were "side casting" the chippings along these existing roads. 

B. On Thursday, May 1, 2003, staff observed unpermitted vegetation removal 
and construction of new roads below and to the north of Castro Motorway on APN 
4464-019-008. A work crew of several laborers was using a Polaris Workmobile™, 
and a mechanical wood chipper towed by a large pick-up truck. 

C. On Friday, May 2, 2003, staff met with Schmitz and requested that Schmitz 
halt the unpermitted vegetation removal and grading of roads immediately until staff 
could conduct a site visit to the assess the activities and advise Kay regarding the 
necessity for permits. 

D. On Thursday, May 8, 2003 (the earliest possible date Kay and Schmitz 
agreed to allow staff to enter the property), Commission staff conducted a site 
investigation in the presence of Kay, Schmitz, Ms. Rebecca Thompson of Gaines & 
Stacey, LLC ("Gaines"), Ms. Donna Chen of Schmitz & Associates, and Kay's 
"Foreman" Mr. Dale Jauregny. During the site inspection on May 8, 2003, staff 
observed unpermitted development including removal of major vegetation, including 
native chaparral Environmentally Sensitive Habitat; grading and clearing of new 
roads and pad areas; unpermitted streambed alteration, filling, and manipulation of 
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channel substrate, installation of metal culverts and creosote-treated railroad ties, 
and construction of an Arizona crossing in a blue line stream. 

Schmitz stated that portions of the vegetation clearance, including large swaths of 
clearance up to twenty feet in width and several hundred feet long, had been 
conducted solely for purposes of locating property boundaries. Schmitz also stated 
that some smaller cleared pathways of six to ten feet in width were cleared for the 
convenience of the laborers working on the property, as they were carrying heavy 
equipment and materials. 

Despite clear evidence to the contrary, Schmitz and Kay denied that grading had 
occurred on any of the subject _properties. When questioned regarding the lack of 
evidence of prior existence of a road that crosses an intermittent stream channel, 
Schmitz admitted that there might have existed "a goat trail or something." 

Kay and Schmitz stated that there had been a large ranching operation on the 
property during the 1950's, and that the alleged grading occurred on "pre-existing" 
roads that were part of the ranching operation. Staff asked Kay and Schmitz if they 
had documentation or photographic evidence of the alleged ranching operation and 
roads; Kay and Schmitz both indicated that there was no such evidence, and that the 
prior owners of the property are not available to verify their assertion. Schmitz and 
Kay stated that numerous pieces of ranching equipment had been found on the 
properties, and as such, provided proof of the existence of the alleged ranch. 
However Schmitz and Kay could not produce the equipment as it had allegedly been 
hauled away from the property, nor could they provide documentation of the 
existence of the equipment. 

E. During the meeting on May 8, 2003, staff hand delivered a Notice of Intent to 
Issue an Executive Director Cease and Desist Order (NOt) to Kay in accordance with 
the provisions of Coastal Act Section 30809(b ). The NOI specifically required 
cessation of all unpermitted develpment at the subject properties. It stated that the 
Executive Director intended to issue a COO against you unless you responded ·to 
this letter in a satisfactory manner as referenced by Section 30809(b) of the 
California Coastal Act. The NOI specifically stated: 

"Such a satisfactory response must include an assurancfi that no 
further development vyi/1 be undertaken at the site unless specifically 
authorized by a permit granted by the Commission." 

The NOI specifically stated that: 

To prevent the issuance of the Executive Director Cease and Desist 
Order, you must confirm the following by telephone by close of 
business on Friday, May 9, 2003, and must also submit an appropriate 
response by facsimile, followed by hard copy sent via U.S. Mail 

'i 
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Service, no later than 5:00 p.m., Monday, May 12, 2003, including a 
letter of agreement, which unequivocally states: 

1. that no further unpermitted development, including construction activity 
will occur until Commission staff has stated in writing that construction 
activities may resume; and 

2. that no use of the unpermitted roads will occur unless and until such 
time as such use were to be legally authorized by the Commission. 

Commission staff also requested assurances from Kay and Schmitz that the NOI 
would be complied with immediately; SchmitZ replied that they agreed to stop all 
work on the roads, and that they would advise the work supervisor and laborers to 
cease construction and comply with the NOI immediately. 

F. On Friday, May 9, 2003, staff received a telephone message from Schmitz 
assuring staff that work had stopped on the subject properties. 

G. On Monday, May 12, 2003, staff received telephone reports that work crews 
under the direction of Kay continued use of the roads in violation of the requirements 
of the NO I. 

H. On May 12, 2003, staff received a facsimile letter from Schmitz & Associates, 
stating that work on the "inspected roads" on the subject parcels 4464-019-008 and 
01 0, and 4464-022-001, 010, and 014 had ceased, and that they intended to provide 
staff with a topographic map that delineates the roads on the property. However, 
Schmitz & Associates objected to prohibition of the use of the roads, and requested 
that staff "clearly define which roads or trails they are requesting the property owner 
not use." The letter from Schmitz and Associates also asserted that they have not 
conducted any work on the other seven properties listed in the NOI. 

I. The failure of Kay to cease or agree to cease use of the new roads, or to 
provide staff with adequate assurances by the May 12, 2003 deadline, that use of 
the new roads would be discontinued, constituted failure to comply with the NOI. 
However, as noted below, based on representations made by ·the respondent's 
agent, in an attempt to avoid unnecessary proceedings, I did not issue an Executive 
Director Cease and Desist Order at that time. 

J. On Tuesday, May 13, 2003, staff spoke with representatives from Schmitz & 
Associates. Staff again instructed Schmitz & Associates that, to avoid issuance of an 
Executive Director Cease and Desist Order, all unpermitted development must stop, 
as well as use of the roads, specifically use of heavy machinery and vehicles, which 
would further compact the soil and damage the site. Schmitz & Associates 
subsequently submitted a facsimile letter to staff stating that Kay agreed to cease 
use of the roads pursuant to the NOI. 



Executive Director Cease and Desist Order No. ED-03-CD-147 
James Kay 
October 24, 2003 
Page 6 . 

K. On May 14, 2003, staff received two declarations (by facsimile) by James A. 
Kay, Jr. and Dale Jauregny (foreman for Kay) agreeing to stop all "repair and 
maintenance" work and use of the roads on Parcels 4464-019-008 and 010 and 
4464-022-001, 010, and 014. 

L. Despite the presence of a clear legal basis for issuing the EDCDO in May, we 
deferred doing so based on representations of your representatives that the 
development activities and use of all roads on the subject parcels were halted and 
that you would cooperate in resolving this matter administratively, and that you would 
provide information in support of your claim of vested rights to the road. 

M. On June 24, 2003, we received a letter from Schmitz & Associates dated 
June 23, 2003, which contradicted the previous representations that were made in 
response to the EDCDO NOI, and stated that the owners of the subject properties 
intended to: initiate limited vegetation removal as required for repair and 
maintenance ofthe existing roads .... " 

N. On June 27, 2003, staff issued to Kay a Notice of Intent to Commence 
Restoration Order proceeding, for restoration of areas where the unpermitted 
grading, streambed alteration, and vegetation removal has occurred. Th~ Notice 
included parcels 4464-019-008,4464-019-010, and4464-022-010. On July 1, 2003, 
Commission staff issued a follow-up Notice of Intent to Commence Restoration 
Proceeding to Kay, to correct a typographical error and include APNs 4464-022-001 
and 4464-022-014. 

0. As a result of 1) correspondence from Schmitz stating that the property owner 
intended to recommence unpermitted development on the property, and 2) the 
failure of Kay to submit promised maps and supporting documentation that he 
claimed would exonerate him from responsibility for alleged violations of the Coastal 
Act, Executive Director Cease & Desist Order No. ED-03-CD-146 was issued to Kay 
on July 2, 2003, directing Kay to stop all unpermitted development on the subject 
properties. As of July 2, 2003, neither Kay nor his representatives had submitted any 
maps or other documentation to support their claim that the roads legally existed 
prior to the Coastal Act or that the property was outside the Coastal Zone. 

P. Staff conducted a sitEt visit to National Park Service Parcel4464-019-900, and 
located additional unpermitted development located on parcels 4464-019-900 and 
4464-019-008, which was conducted at the direction of Kay and under the 
supervision of his agents, including unpermitted road construction resulting in 
removal of native Chaparral vegetation, material damage to several oak trees, and 
placement of metal posts and chain barriers. 

Q. During on-site field meetings with Schmitz on August 4, 2003 and August 15, 
2003, staff confirmed with Schmitz the location of unpermitted development on the 
subject properties and advised Schmitz as to the location of a 970-foot long legally 
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existing portion of roadway on parcel 4464-022-001, which historically provided 
access to parcel 4464-022-001 from Castro Motorway. Staff also found physical 
evidence that Kay had violated the terms of the EDCDO. 

R. On August 26, 2003, staff informed Gaines in writing that only a 970-foot long 
access road on Parcel 4464-022-001 is considered legally existing. This portion of 
the roadway legally existed prior to the Coastal Act. Kay and Schmitz maintain that 
all roads were pre-existing roads; however, neither Kay nor Schmitz have produced 
evidence to support their claim. Regardless, even assuming that any other roads did 
exist on site prior to the Coastal Act, other than the 970 ft. long segment referenced 
above, the unpermitted development performed by the respondent increased the 
size, width and/or length of such roads without a coastal permit. In addition, the 
respondent constructed new culverts at streams and constructed a new fill pad and 
this constitutes new development for which there can be no vested right. 

S. On September 29, 2003 and September 30, 2003, staff received reports of 
work crews driving up to the Castro Peak area toward the subject properties and 
transporting heavy equipment, including a bulldozer and large trucks. During the 
afternoons, work crews were seen leaving the area and trucks loaded with vegetation 
were seen leaving the site. 

T. On October 1, 2003, Commission staff conducted a site visit to adjacent NPS 
property. At approximately 11:45 a.m. staff observed a six-wheel Polaris® work 
vehicle traveling at a high rate of speed on the unpermitted roads across parcels 
4464-022-001 and 4464-022-010. 

NEW FACTS REGARDING UNPERMITTED DEVELOPMENT THAT OCCURRED 
AFTER THE EDCDO EXPIRED: 

U. On October 7, 2003, Commission staff spoke with Schmitz. Schmitz stated 
that Kay had abided by the terms of the EDCDO despite the expiration of the 
EDCDO and Schmitz denied that any work or use of the roads had occurred. 
Schmitz confirmed that Kay had recently purchased a bulldozer. 

V. On October 16, 2003, at 2:10 p.m., NPS Rangers observed a work crew 
clearing and chipping vegetation from parcel 4464-019-008. NPS R-angers observed 
at least three laborers on site using a Polaris® work vehicle, and mechanical chipper 
on the parcel. 

W. On October 20, 2003, NPS Rangers observed a work crew of at least nine (9) 
laborers clearing and chipping vegetation from parcel 4464-019-008. Laborers were 
again working on site with a Polaris® work vehicle, and mechanical chipper. NPS 
Rangers also located 2 new wooden posts set in concrete at the property boundary 
with NPS Parcel 4464-019-900. 
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X. On October 23, 2003, staff received additional reports that work crews were 
conducting additional roadwork on the subject properties, using a Backhoe Tractor, 
mechanical wood chipper, and Polaris® vehicle. 

Y. On October 23, 2003, a Notice of Intent to Issue an Executive Director Cease 
and Desist Order (NOI) to Kay, Panorama Ranch LLC, Deer Valley Ranch LLC and 
Communication Relay Corporation, Inc., in accordance with the provisions of Coastal 
Act Section 30809(b ). The NOI specifically required cessation of all unpermitted 
work at the site. It stated that the Executive Director intended to issue a COO unless 
a satisfactory response was received, as referenced by Section 30809(b) of the 
California Coastal Act. The NOI specifically stated: 

"Such a satisfactory response must include an assurance that no 
further development will be undertaken at the site unless specifically 
authorized by a permit granted by the Commission. n 

The NOI specifically stated that: 

To prevent the issuance of the Executive Director Cease and Desist Order, you 
must confirm by telephone no later than 1 :00 p.m., Friday, October 24, 2003, that 
all unpermitted development, including but not limited to the unpermitted 
development described above has ceased and will not resume without 
authorization from the Commission, and you must also submit an appropriate 
response by facsimile, followed by hard copy sent via U.S. Mail Service, no later 
than 12:00 pm (noon), Monday, October 27, 2003, including a letter of 
agreement, which unequivocally states: 

1. That no further unpermitted development, including but not limited to 
construction of roads, pads, gates, streambed alteration, or removal of native 
vegetation will occur unless and until a permit for such activities has been 
issued by the California Coastal Commission and any necessary work plans 
have been approved; and 

2. That no further use of the unpermitted roads on parcels 4464-019-008, 4464-
019-101, 4464-022-001, 4464-022-010 and 4464-019-900 will occur unless 
and until such time as such use were to be legally authorized by the 
Commission. 

3. A COMPLETE Coastal Development Permit Application will be submitted to 
the California Coastal Commission on or before November 5, 2003, 
proposing restoration of all unpermitted development on the subject 
properties, including but not limited to restoration of unpermitted roads, 
graded and cleared pads, streambed alterations including, damage to oak 
trees, as applicable, or areas where native vegetation was removed, on 
parcels 4464-019-008,4464-019-101,4464-022-001, and 4464-022-010. 

4. A comprehensive interim erosion control plan to stabilize and control erosion 
from exposed cut and fill slopes on parcels 4464-019-008, 4464-019-101, 
4464-022-001, and 4464-022-01 0 will be submitted to the California Coastal 
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Commission on or before November 5, 2003 and after notification of approval 
by Commission staff, the plan shall be 
fully implemented within 10 days. 

5. All unpermitted gates, gateposts, and chain barriers, will be removed from the 
subject properties no later than 5:00 p.m., Thursday, October 30, 2003, and 
that removal of these unpermitted objects shall be completed by hand tools, 
without the use of motorized vehicles or other heavy mechanical machinery. 

Z. . On October 24, 2003, Kimberly Rible of Gaines & Stacey, LLC, informed staff 
by telephone that the subject property owners do not intend to comply with the 
request in the Notice of Intent to confirm that the unpermitted development 
described in the Notice has ceased and will not resume without authorization from 
the Commission. Therefore, Kay, Panorama Ranch LLC, Deer Valley Ranch LLC and 
Communications Relay Corporation, Inc. have not responded to the Notice of Intent in a 
"satisfactory manner", as required by section 30809 of the Coastal Act. 

AA. The activities referenced herein are within the Coastal Zone and within the 
Commission's jurisdiction. Any development conducted therein requires a coastal 
development permit from the Commission under section 30600 of the Coastal Act. 
No COP was obtained. Failure to obtain a COP is a violation of the Coastal Act and 
can subject persons performing such development to remedies in Chapter 9 of the 
Coastal Act, including the issuance of Executive Director cease and desist orders 
under Section 30809 of the Coastal Act. 

88. I am issuing this EDCDO due to the persisting violations and persisting 
threatened violations occurring at this site, noted above. This EDCDO is issued 
pursuant to the authority of Section 30809 of the Coastal Act and relevant 
regulations, including section 13188. 

V. COMPLIANCE OBLIGATION 

Strict compliance with this order by all parties subject thereto is required. Failure to 
comply strictly with any term or condition of this order may result in the imposition of 
civil penalties up to Six Thousand Dollars ($6,000) per day for e.ach day in which 
such compliance failure persists, exemplary damages under section 30822 of the 
Coastal Act and other such penalties and relief as provided for in the Coastal Act. In 
addition, the Executive Director is authorized, after providing notice and the 
opportunity for a hearing as provided for in section 30812 of the Coastal Act, to 
record a Notice of Violation against your property. 
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VI. APPEAL 

Pursuant to PRC section 30803(b ), any person or entity against whom this order is 
issued may file a petition with the Superior Court seeking a stay of this order. 

Should you have any questions regarding this matter, you may contact Mr. Tom 
Sinclair, South Central Coast District Enforcement Officer, at 805-585-1800. 

Executed at San Francisco, California on October 24, 2003. 

ETER M. DOUGLAS 
Executive Director 
California Coastal Commission 

cc: Amy Roach, Deputy Chief Counsel 
Chris Pederson, Deputy Chief Counsel 
Lisa Haage, Chief of Enforcement 
John Bowers, Staff Counsel 
Sandy Goldberg, Staff Counsel 
Tom Sinclair, Enforcement Officer, South Central District Officer 
Steve Hudson, Enforcement Supervisor, Southern Districts 
Dan Olivas, Office of the Attorney General 
Woody Smeck, Superintendent, Santa Monica Mountains NRA 
Fred Gaines, Gaines & Stacey, LLP 
Donald W. Schmitz, Ill, Schmitz and Associates 


