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L SUMMARY OF STAFF RECOMMENDATION

Staff recommends that the Commission approve Cease and Desist and Restoration Orders (as
described below) to remove unpermitted development at 3145 17 Mile Drive (“subject
property”) and to restore the impacted area with native dune vegetation as required by previously
issued Coastal Development Permit (CDP) No. 3-83-110. The unpermitted development
consists of a three-hole golf course (Exhibit 2) that occupies a dedicated open space easement,
which encompasses all portions of the subject property outside of the permitted “building
envelope”.

The unpermitted development activity that has occurred on the subject property (construction
and maintenance of a three-hole golf course) meets the definition of “development” set forth in
Section 30106 of the Coastal Act. The development was undertaken without a coastal
development permit, in violation of Public Resources Code 30600, and in direct violation of both
the previously issued CDP and recorded restrictions on the site, which specifically required that
the subject property be restored with native dune vegetation and was preserved with a dedicated
easement for the protection of scenic and natural habitat values. Therefore, the Commission may
issue a Cease and Desist Order under Section 30810 of the Coastal Act.

The development occurred without a coastal development permit and its ongoing maintenance is
inconsistent with the California Coastal Act, including Sections 30240 (ESHA) and 30251
(Scenic Resources and Alteration of Landforms) of the Public Resources Code. The unpermitted
development has impacted the habitat values of the subject property, which is located in the
Asilomar Dunes area of Monterey County and is therefore considered ESHA. The 1983 CDP
No. 3-83-110 found the site to be degraded ESHA and the conditions of CDP No. 3-83-110
specifically required the removal of all iceplant, and the restoration of native dune habitat on the
subject property. The impacts from the unpermitted development remain at the subject property
because the current owners are actively maintaining the golf course. Thus, the unpermitted
development on the subject property is causing continuing resource damage, as defined in
Section 13190 of the Commission’s regulations. Therefore, the Commission may issue a
Restoration Order under Section 30811 of the Coastal Act.

The current owners have asked whether an off-site mitigation project would resolve the violation
and if they could retain the golf course. Retention of the golf course would require abandonment
of the dedicated open space easement, which staff does not recommend. Retention of the golf
course would also require an amendment to the CDP. Under Section 13166(a) of the
Commission’s regulations:

“The executive director shall reject an application for an amendment to an approved permit
if he or she determines that the proposed amendment would lessen or avoid the intended
effect of an approved or conditionally approved permit unless the applicant presents newly
discovered material information, which he could not, with reasonable diligence, have
discovered and produced before the permit was granted.”
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An off-site mitigation project and/or a permit amendment allowing the retention of the golf
course would clearly lessen or avoid the intended effect of CDP No. 3-83-110, which required
restoration and landscaping of the site with native dune vegetation. The findings for CDP No. 3-
83-110 stated that “As conditioned, to require an offer to dedicate an open space easement over
the undeveloped portion of the lot, and to require restoration and landscaping on the site, the
proposed development can be found consistent both with previous Commission action in this
area and with Section 30240(b) of the Coastal Act, as an adjacent environmentally sensitive
habitat area will be protected.” Therefore, staff does not recommend any off-site mitigation
project as an appropriate alternative resolution to the violation, and staff does not recommend
amending CDP No. 3-83-110 to allow retention of the golf course.

II. HEARING PROCEDURES

The procedures for a hearing on a proposed Cease and Desist Order and Restoration Order are
set forth in Section 13185 and 13195 of the Commission’s regulations. The Cease and Deist
Order and Restoration Order hearing procedure are similar in most respects to the procedures
that the Commission uses for permit and Local Coastal Program matters.

For a Cease and Desist and Restoration Order hearing, the Chair shall announce the matter and
request that all alleged violators or their representatives present at the hearing identify
themselves for the record, indicate what matters are already part of the record, and announce the
rules of the proceeding including time limits for presentations. The Chair shall also announce
the right of any speaker to propose to the Commission, before the close of the hearing, any
question(s) for any Commissioner, in his or her discretion, to ask of any person, other than the
violator or its representative. The Commission staff shall then present the report and
recommendation to the Commission, after which the alleged violator(s) or their representative(s)
may present their position(s) with particular attention to those areas where an actual controversy
exists. The Chair may then recognize other interested persons after which staff typically
responds to the testimony and to any new evidence introduced.

The Commission will receive, consider, and evaluate evidence in accordance with the same
standards it uses in its other quasi-judicial proceedings, as specified in CCR section 13183,
13186, and13195, incorporating by reference sections 13185, 13186 and 13065. The Chair will
close the public hearing after the presentations are completed. The Commissioners may ask
questions to any speaker at any time during the hearing or deliberations, including, if any
Commissioner chooses, any questions proposed by any speaker in the manner noted above.
Finally, the Commission shall determine, by a majority vote of those present and voting, whether
to issue the Restoration Order, either in the form recommended by the Executive Director, or as
amended by the Commission. Passage of a motion, per staff recommendation or as amended by
the Commission, will result in issuance of the order.

IHI. STAFF RECOMMENDATIONS

Staff recommends that the Commission adopt the following two motions:
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1.A. Motion

I move that the Commission issue Cease and Desist Order No.
CCC-03-CD-09 pursuant to the staff recommendation.

1.B. Staff Recommendation of Approval

Staff recommends a YES vote. Passage of this motion will result in issuance of the Cease and
Desist Order. The motion passes only by an affirmative vote of a majority of Commissioners
present.

1.C. Resolution to Issue Cease and Desist Order

The Commission hereby issues Cease and Desist Order number CCC-03-CD-09, as set forth
below, and adopts the findings set forth below on grounds that development has occurred
without a coastal development permit and is inconsistent with previously issued CDP No. 3-83-
110 for the subject property.

2.A. Motion

I move that the Commission issue Restoration Order No.
CCC-03-R0O-07 pursuant to the staff recommendation.

2.B. Staff Recommendation of Approval

Staff recommends a YES vote. Passage of this motion will result in issuance of the Restoration
Order. The motion passes only by an affirmative vote of a majority of Commissioners present.

2.C. Resolution to Issue Restoration Order

The Commission hereby issues Restoration Order number CCC-03-R0O-07, as set forth below,
and adopts the findings set forth below on grounds that development has occurred without a
coastal development, the development is inconsistent with the Coastal Act, and the development

is causing continuing resource damage.

IV. RECOMMENDED FINDINGS FOR CEASE AND DESIST ORDER
CCC-03-CD-09 AND RESTORATION ORDER CCC-03-R0O-07

Staff recommends the Commission adopt the following findings of fact in support of its action.

A. History of Commission Actions on Subject Property

On July 15, 1983, the Commission granted to Bonanno, Miller and Griggs (the former owners of
the subject property) CDP No. 3-83-110 to demolish an existing single-family residence, remove
and replace approximately 2500 cubic yards of fill, and construct a new single-family dwelling.
The staff report and findings for CDP No. 3-83-110 are included as Exhibit 3. Three special
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conditions were approved by the Commission in granting CDP No. 3-83-110: “1) Permittee shall
submit an offer to dedicate an easement for the protection of the scenic and natural habitat values
on the site, and except for the “building envelope” area, the easement shall cover all of the
subject parcel, 2) Permittee shall submit a restoration and landscape plan. The plan shall show
the removal of all ice plant and other exotics on the site and revegetation of the lot with dune
vegetation native to the Asilomar dunes, and 3) Unless waived by the Executive Director, a
separate coastal permit shall be required for any additions to the permitted development.” The
Commission found that as conditioned, the proposed project would be in conformity with the
provisions of Chapter 3 of the Coastal Act.

The Commission approved landscaping plans for the subject site dated August 15, 1983. On
October 14, 1983, Bonanno, Miller and Griggs recorded a document entitled “Irrevocable Offer
to Dedicate Open Space Easement and Declaration of Restrictions” as Monterey County
Instrument Number G 46457, Reel 1675, Pages 444-455 (Exhibit 4). The Commission issued
CDP No. 3-83-110 on October 28, 1983. The Del Monte Forest Foundation recorded a
Certificate of Acceptance for the open space easement offer on October 28, 1986, as Monterey
County Instrument Number 56840, Reel 2017, Pages 653-654 (Exhibit 5).

B. History of Violation

Commission staff first learned of the alleged violation on the subject property in September
2002. Since that time, staff has attempted to administratively resolve this matter with Robert and
Maureen Feduniak as an alternative to commencement of formal enforcement proceedings. On
December 9, 2002 Commission staff sent a “Notice of Violation” letter to the Feduniaks
regarding the violation on the subject property (Exhibit 6). The letter pointed out that the golf
course on the subject property was inconsistent with CDP No. 3-83-110 and with the recorded
open space easement, which covers all of the subject property except for the approved building
envelope. The letter requested that the Feduniaks submit a plan for restoration of the site by
January 6, 2003. The Feduniaks did not submit a restoration plan, but rather asked through their
attorney whether they could keep the golf course. Staff responded that retention of the golf
course was highly unlikely, given that it was in direct conflict with the conditions of CDP No. 3-
83-110 and the recorded open space easement, and again urged them to come into compliance
with the permit conditions for CDP No. 3-83-110.

On February 28, 2003, the Commission’s statewide enforcement unit sent a Notice of Intent to
Commence Cease and Desist Order and Restoration Order Proceedings (NOI) to Robert and
Maureen Feduniak (Exhibit 7). The NOI stated the basis for issuance of the proposed cease and
desist and restoration orders, stated that the matter was being placed on the Commission’s May
hearing agenda, and provided the opportunity to respond to allegations in the NOI with a
Statement of Defense form.

On March 17, 2003, Commission staff received the Statement of Defense and attached letter
from Myron E. Etienne, Jr., representative of the Feduniaks (Exhibit 8). On March 24, 2003,
Commission staff received a letter (dated March 21, 2003) from Mr. Etienne requesting that the
public hearing for this matter be delayed because he could not attend and represent the Feduniaks
at either the May or June Commission hearings (Exhibit 9). In response to this request, in a
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letter dated March 28, 2003, staff postponed the matter to the July 2003 Commission hearing
(Exhibit 10).

Commission staff received copies of letters dated April 30, 2003, June 12, 2003 and June 17,
2003, from the Del Monte Forest Foundation’s attorney to Commission Chairman Reilly,
proposing potential mitigation projects to resolve the violation on the subject property (Exhibits
11, 12, and 13). Commission staff responded to these letters in a letter to the Foundation dated
June 18, 2003 (Exhibit 14), not on Chairman Reilly’s behalf, but to state the Commission staff
position on this matter. Staff noted that under the terms of the OTD that the Foundation
accepted, the Foundation may not abandon the easement but must instead offer the easement to
other public agencies or private associations acceptable to the Executive Director (Page 8 of
Exhibit 4).

C. Description of Unpermitted Development

The unpermitted development, which is the subject matter of this Cease and Desist and
Restoration Order, consists of a three-hole golf course with sand traps and turf landscaping. The
golf course occupies a dedicated open space easement area, which was required by CDP No. 3-
83-110 for the preservation of habitat and scenic values on the subject property. The staff report
for CDP No. 3-83-110 made a site-specific determination that the subject property, located
within the Asilomar Dunes area of Monterey County, was ESHA. In permitting the residence on
the property, which was in fact constructed, the Commission findings for CDP No. 3-83-110
included conditions that required restoration of the site through planting of native dune
vegetation over all of the subject property except for the approved “building envelope™.

D. Basis for Issuance of Cease and Desist Order

The statutory authorlty for issuance of this Cease and Desist Order is provided in §30810 of the
Coastal, which states, in relevant part:

If the Commission, after public hearing, determines that any person...has undertaken, or is
threatening to undertake, any activity that 1) requires a permit from the commission without
first securing the permit or 2) is inconsistent with any permit previously issued by the
Commission, the Commission may issue an order directing that person...to cease and desist.

The development activity that has occurred on the subject property (construction and
maintenance of a three-hole golf course) meets the definition of “development” set forth in
Section 30106 of the Coastal Act. The development was undertaken without a coastal
development permit, in violation of Public Resources Code 30600, and in direct violation of the
previously issued CDP, which required that the subject property be restored with native dune
vegetation and preserved with a dedicated easement for the protection of scenic and natural

habitat values. Therefore, the Commission may issue a Cease and Desist Order under Section
30810 of the Coastal Act.
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E. Basis for Issuance of Restoration Order

The statutory authority for issuance of this Restoration Order is provided in §30811 of the
Coastal, which states, in relevant part:

In addition to any other authority to order restoration, the commission... may, after a public
hearing, order restoration of a site if it finds that [a) the development has occurred without a
coastal development permit from the commission... [b] the development is inconsistent with
this division, and [c] the development is causing continuing resource damage.

a. Development Has Occurred without a Coastal Development Permit

The unpermitted development activity that is the subject of this Restoration Order satisfies the
definition of “development” contained in Section 30106 of the Coastal Act. This definition
includes but is not limited to: the placement or erection of any solid material or structure;
discharge or disposal of any dredged material or of any gaseous, liquid, solid, or thermal waste;
grading, removing, dredging, mining, or extraction of any materials or change in the density or
intensity of the use land. In this case, creation of sand traps and placement of turf fairways and
golf holes are “development” as defined by Section 30106.

Pursuant to Section 30600(a) of the Coastal Act, “development” requires a coastal development
permit. In this case, no coastal development permit has been applied for or issued for the subject
unpermitted development.

b. Unpermitted Development is Inconsistent with the Coastal Act

The unpermitted development meets the definition of “development” which requires a Coastal
Development Permit (CDP). A CDP may be approved only when development is consistent
with the resource protection policies contained in Chapter 3 of the Coastal Act.  The
unpermitted development is not consistent with the Sections 30240 and 30251 of the Coastal
Act. '

Environmentally Sensitive Habitat Area

Section 30107.5 of the Coastal Act states:

“Environmentally sensitive area” means any area in which plant or animal life or their
habitats are either rare or especially valuable because of their special nature or role in
an ecosystem and which could be easily disturbed or degraded by human activities and
developments.

Section 30240 of the Coastal Act states:

(a) Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on such resources shall be allowed
within such areas.
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(b) Development in areas adjacent to environmentally sensitive habitat areas and parks
and recreation areas shall be sited and designed to prevent impacts which would
significantly degrade such areas, and shall be compatible with the continuance of such
habitat areas.

Section 30107.5 of the Coastal Act defines environmentally sensitive habitat area (“ESHA”) as
any “area in which plant or animal life or their habitats are either rare or especially valuable
because of their special nature or role in an ecosystem and which could be easily disturbed or
degraded by human activities and developments.” Section 30240 of the Coastal Act states that
environmentally sensitive habitat areas must be protected against disruption of habitat values.

The staff report for CDP No. 3-83-110 made a site-specific determination that the subject
property, located within the Asilomar Dunes area of Monterey County, was ESHA. A unique
native plant community has evolved on the Asilomar Dunes, which are comprised of white silica
sands. The plant community provides stability for the dune sands. The Commission granted
CDP No. 3-83-110 with conditions requiring restoration of the site with native vegetation and
dedication of all portions of the site outside the building area as an open space/scenic easement.
The unpermitted development is located within the dedicated easement, which was supposed to
be restored with native dune vegetation. Therefore, the habitat values of the ESHA have been
disrupted and the unpermitted golf course is found to be inconsistent with Section 30240 of the
Coastal Act.

In addition to Section 30240 of the Coastal Act, the unpermitted development is also inconsistent
with habitat policies in the Del Monte Forest Area Land Use Plan (LUP), which is part of the
certified Monterey County Local Coastal Program.

Policy 16 of the Del Monte Forest Area LUP states:
“The remnant native sand dune habitat along the shore in the Spanish Bay planning
area, on Signal Hill, and adjacent to 17-Mile Drive in the Spyglass Cypress planning

area, shall be preserved through scenic easement or conservation.”

The subject property is located within the Spyglass Cypress planning area and the unpermitted
golf course is not consistent with Policy 16 of the LUP.

Scenic Resources

Section 30251 of the Coastal Act states:

The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the alteration
of natural land forms, to be visually compatible with the character of the surrounding

areas, and, where feasible, to restore and enhance the visual quality in visually degraded
areas.
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A unique native plant community has evolved on the Asilomar Dunes, which are comprised of
white silica sands. The plant community provides stability for the dune sands. CDP No. 3-83-
110 required the restoration of the degraded native dune vegetation on the subject property, and
preservation of the area with an open space/scenic easement. The three-hole golf course
consisting of sand traps, turf greens and golf holes is not consistent with the scenic qualities of
the area’s native dune vegetation. Therefore, the Commission finds that the unpermitted
development is not consistent with Section 30251 of the Coastal Act.

¢. Unpermitted Development is Causing Continuing Resource Damage

The unpermitted development is causing continuing resource damage, as defined by §13190 of
the Commission’s regulations.

Definition of Continuing Resource Damage

The term “continuing” is defined by Section 13190(c) of the Commission’s regulations as
follows:

‘Continuing’, when used to describe ‘resource damage’, means such damage, which
continues to occur as of the date of issuance of the Restoration Order.

The unpermitted development remains on the subject property and is being maintained by the
property owner. As described below, the unpermitted development is causing impacts to
resources protected by the Coastal Act that continue to occur as of the date of this proceeding
and damage to resources is “continuing” for purposes of Section 30811 of the Coastal Act.

Section 13190(a) of the Commission’s regulations defines the term “resource” as it is used in
Section 30811 of the Coastal Act as follows:

‘Resource’ means any resource that is afforded protection under the policies of Chapter 3 of
the Coastal Act, including but not limited to public access, marine and other aquatic
resources, environmentally sensitive wildlife habitat, and the visual quality of coastal areas.

The term “damage” in the context of Restoration Order proceedings is provided in Section
13190(b) as follows:

‘Damage’ means any degradation or other reduction in quality, abundance, or other
quantitative or qualitative characteristic of the resource as compared to the condition the
resource was in before it was disturbed by unpermitted development.”

In this case, the resource damage is the continuing degradation of environmentally sensitive
habitat caused by the presence and maintenance of the golf course in an area intended for
restoration with native dune vegetation. The unpermitted development is causing the ongoing
adverse impacts to coastal resources that are described in subsection b above. As long as the
landowner continues to maintain the golf course, these impacts will continue to occur. The
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unpermitted development has taken place adjacent to and in an ESHA- the Asilomar Dunes area,
Monterey County.

F. California Environmental Quality Act (CEQA)

The Commission finds that issuance of a cease and desist and restoration order to compel the
removal of the unpermitted development and restoration of the property is exempt from any
applicable requirements of the California Environmental Quality Act (CEQA) of 1970 and will
not have significant adverse effects on the environment, within the meaning of CEQA. The
Restoration Order is exempt from the requirement for the preparation of an Environmental
Impact Report, based on Sections 15060(c)(2) and (3), 15061(b)(2), 15307, 15308 and 15321 of
CEQA Guidelines.

G. Allegations

1. Robert and Maureen Feduniak are the owners of 3145 17 Mile Drive (APN 008-261-002).
The subject property is located within the Asilomar Dunes area of Monterey County.

2. An unpermitted three-hole golf course has been constructed on the subject property.

3. Robert and Maureen Feduniak continue to maintain the unpermitted development on the
subject property.

4. The unpermitted development on the property is in conflict with the previously issued CDP
No. 3-83-110, which required that all of the subject property outside of the approved building
envelope be restored with native dune vegetation and preserved with a dedicated easement
for the protection of scenic and natural habitat values.

5. The Offer to Dedicate open space easement was recorded on October 14, 1983 as Monterey
County Instrument Number G 46457, Reel 1675, Pages 444-455.

H. Violators’ Defenses and Commission’s Response

Myron E. Etienne, Jr., submitted a Statement of Defense (SOD) with attached letter on behalf of
the Feduniaks, which was received by the Commission staff on March 17, 2003, and is included
as Exhibit 8. The following paragraphs describe the defenses contained in the Statement of
Defense and set forth the Commission’s response to each defense.

The Feduniaks’ Defense:

1. Referring to the December 9, 2002 Notice of Violation letter, Mr. Etienne states
“Contrary to the statement in your letter that prior to development native vegetation
on the site was described in the original permit to contain native plants and low
growing shrubs, that fact is that the June 8, 1983 report of biologist Bruce Cowan, on
file with the Coastal Commission, states that the area in question was not native dune
habitat and was thoroughly disturbed. In addition, the landscape plan approved with



CCC-03-CD-09 and CCC-03-RO-07
Feduniak
Page 11 of 18

the permit by the Coastal Commission anticipated that all existing fill would be
removed and replaced on new grades, thereby eliminating all existing vegetation, none
of which was endangered, rare or threatened.”

Commission’s Response:

Commission staff has never asserted that in 1983 the subject property consisted only of
undisturbed native dune habitat or that the site was undisturbed. Rather, the 1983 staff report
(Exhibit 3) clearly recognized the degraded nature of the vegetation on the site and specifically
designed the permit conditions that required removal of all iceplant, restoration of the site with
native dune vegetation, and preservation of the restored habitat values on the site through the
dedication of the open space easement. The 1983 staff report acknowledged the results of the
plant survey, and noted: “The native plants on-site as well as in the general area, are for the most
part threatened by the spread of the aggressive iceplant. In order to protect the native plant
community, the Commission has found it necessary to require native landscaping on new
development projects, as well as require botanic easements to protect the undeveloped dune
areas.” The 1983 staff report also noted: “Implementation of a native revegetation plan will
restore the site. A scenic/botanic easement over the undeveloped portions of the lot is required
to protect the restored resources on the site as well as prevent adverse impacts from occurring.
“As conditioned, to require an offer to dedicate an open space easement over the undeveloped
portion of the lot, and to require restoration and landscaping on the site, the proposed
development can be found consistent both with previous Commission action in this area and with
Section 30240(b) of the Coastal Act, as an adjacent environmentally sensitive habitat area will
be protected.” (emphasis added)

The December 9, 2002 Notice of Violation letter (Exhibit 6) states “vegetation on the site was
described in the original permit to include native plants” (emphasis added). The Notice of
Violation letter did not state that the vegetation on the site consisted only of native plants. The
one-page plant survey report dated May 8, 1983 and prepared by biologist Bruce Cowan is
included in this staff report as Exhibit 15. This report does not state that the area was not native
dune habitat and does not state that the area was thoroughly disturbed. Rather, the report lists the
results of the plant survey, and notes the presence of both exotic (non-native) and native plant
species on the subject site. The report notes that areas around the existing house were covered
primarily with ice plant, ornamental pink mesembryanthemum, Holland dune grass, and weedy
annual grasses (all exotic plant species). One coyote bush plant and several dozen native seaside
daisies were observed near the existing house. Several other species of native plants occurring in
smaller numbers (lupine, buckwheat, lizardtail, and dune dedge) were observed in locations
away from the existing house on the subject property.

The Feduniaks’ Defense:

2. “The then owner of the property, Mr. Bonanno, proceeded (in 1984) to obtain
approval from the Pebble Beach Company for the existing private golf course as it
appears today.”
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Commission’s Response:

The Pebble Beach Company is a private firm that owns and operates several resorts and golf
courses in Monterey County. This firm has no authority to issue development approval to a
private property owner, has no authority to grant permits under the Coastal "Act, and any such
“approval” is not valid under the Coastal Act. In 1983-84, which was prior to the certification of
the Monterey County Local Coastal Program, the Coastal Commission was the governmental
body that issued coastal development permits in the coastal zone of Monterey County, as it did
with its 1983 issuance of CDP No. 3-83-110 for the subject property.

The Feduniaks’ Defense:

3. “Mr. Bonanno’s home was completed in February of 1985. A copy of the signoff by
the Building Department is enclosed. Based on information we have discovered, we
believe that the (golf) course was completed that year, or at the very latest, in early
1986.”

Commission’s Response:

The Feduniaks point out that the previous property owner constructed the unpermitted golf
course. Regardless of who performed the development, the persistence of the unpermitted
development remains a continuing violation of the Coastal Act and a continuing public nuisance
that the current owners are liable for correcting. The Coastal Act represents a legislative
declaration that acts injurious to the state’s natural resources constitute a public nuisance. (Leslie
Salt Co. v. San Francisco Bay Conservation etc. Com. (1984) 153 Cal. App.3d 605, 618;
CREED v. California Coastal Zone Conservation Com. (1974) 43 Cal.App.3d 306, 318.) The
Coastal Act is a “sensitizing of and refinement of nuisance law.” (CREED, at 319.)

The Feduniaks are liable for actions of previous owners who may have created the public
nuisances on the subject property based on Civil Code 3483, which states:

Every successive owner of property who neglects to abate a continuing nuisance upon, or in
the use of, such property, created by a former owner, is liable therefor in the same manner as
the one who first created it.

In addition, in Leslie Salt (p. 622), the court held that:

“whether the context be civil or criminal, liability and the duty to take affirmative action [to
correct a condition of noncompliance with applicable legal requirements] flow not from the
landowner’s active responsibility for [that] condition of his land...or his knowledge of or
intent to cause such [a condition] but rather, and quite simply, from his very possession and
control of the land in question.”

Thus, even if the prior owner constructed the unpermitted development, the Feduniaks’
maintenance of that development without a permit constitutes a continuing violation of the
Coastal Act and CDP 3-83-110. Coastal development permits run with the land, and the



CCC-03-CD-09 and CCC-03-RO-07
Feduniak
Page 13 0of 18

Feduniaks purchased the property subject to both CDP No. 3-83-110, and all conditions
attendant thereto.

The Feduniaks’ Defense:

4. “On November 21, 2000, our clients, Robert and Maureen Feduniak, purchased the
property from Mr. Bonanno. Mr. Bonanno supplied our clients with a transfer
disclosure statement, which is mandated pursuant to the applicable provision of the
California Civil Code. A copy of that document is enclosed herewith. As you can see,
no mention whatsoever was made of the scenic easement, which was the subject of the
Offer, or the Certificate of Acceptance by the Del Monte Forest Society.
Unfortunately, the title company insuring title to the property did not pick up the
existence of the recorded Offer or the Certificate of Acceptance. Consequently, at the
time Mr. and Mrs. Feduniak finalized the transaction, they were blissfully unaware of
the existence of either the requirements of the Coastal Development Permit or the
scenic easement.”

Commission’s Response:

Because the OTD and Certificate of Acceptance were properly recorded against title to the
property, the Feduniaks are presumed to have constructive knowledge of the OTD. In Qjavan
Investors, Inc. v. Cal. Coastal Commission (1997) 54 Ca.l.App.4th 373, 389, the Court of Appeal
held that:

Because the restrictions were properly recorded prior to appellants’ purchase of the lots,
appellants (who are admittedly engaged in the land auction business and therefore are
sophisticated in land transfer transactions) are deemed to have constructive notice of the
deed restrictions.

The issue of constructive notice is also addressed in Section 1213 of the Civil Code, which states
the following:

Every conveyance of real property or an estate for years therein acknowledged or proved
and certified and recorded as prescribed by law from the time it is filed with the recorder for
record is constructive notice of the contents thereof to subsequent purchasers and
mortgagees. . .

Civil Code § 1215 provides that, “as used in Section 1213, the term ‘conveyance’ embraces
every instrument in writing...by which the title to any real property may be affected....” Thus,
for purposes of Section 1213, the OTD and Certificate of Acceptance are a “conveyance of real
property”, the recordation of which provides constructive notice of the contents of the OTD and
Certificate of Acceptance to all future owners of the property including the Feduniaks.

In further support of the Feduniaks’ constructive knowledge of the OTD and Certificate of
Acceptance, the treatise, 5 Miller and Starr, California Real Estate 3d, “Recording and
Priorities,” § 11:59 states the following:
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When such an instrument is duly recorded, ... all persons who thereafter deal with the
property described in the instrument are conclusively presumed to have constructive notice
of the contents of the recorded document.

Since the OTD and the Certificate of Acceptance were recorded with the Monterey County
Recorder’s Office on October 14, 1983 and October 28, 1986, respectively, the Feduniaks, as
subsequent owners, are conclusively presumed to be aware of their existence.

The Feduniaks’ Defense:

5. “It seems inconceivable that such a flagrant violation would have escaped the
attention of the staff of the Coastal Commission for so many years. It seems to us
there has been more than an unreasonable delay on the part of the Coastal
Commission to enforce the violation.”

Commission’s Response:

The Commission’s enforcement program does not have the staff or budget to actively inspect the
coast for violations of the Coastal Act, and responds to violations as they are brought to its
attention. The Commission learned of this violation in September 2002 and sent formal notice to
the Feduniaks in December 2002. This does not constitute unreasonable delay in initiating the
process to resolve the violation. It is certainly not “inconceivable” that this violation escaped the
attention of Commission staff until only recently. The violation is located within the gated
portion of Seventeen Mile Drive, which requires a fee for non-residents to drive through, and
therefore does not receive the same volume of casual car traffic as other areas of the coast.
Commission staff does not regularly drive through this area, for example on their way to and
from work, which is one way in which violations come to our attention.

Unfortunately, the Commission cannot monitor and follow up on all of the numerous permits
that it issues to ensure compliance with permit conditions. It should be noted that compliance
with all permit conditions is strictly required both by the permits themselves and explicitly by the
Coastal Act. The majority of people receiving permits comply with the law and the Commission
clearly expects this when it issues permits. Staff also notes that the Commission heard and
approved CDP No. 3-83-110 for the subject property as a Consent Calendar item, which means
that the applicant/permittee (Bonanno, et al.,) agreed to all proposed permit conditions before the
hearing. Thus, there was no reason to suspect that the permittee would not carry out the
conditions of CDP No. 3-83-110 as approved.

Staff recommends that the Commission issue the following Cease and Desist and Restoration
Orders:
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CEASE AND DESIST ORDER CCC-03-CD-09

Pursuant to its authority under Public Resource Code §30810, the California Coastal
Commission hereby orders and authorizes Robert and Maureen Feduniak, their agents,
contractors and employees, and any person acting in concert with any of the foregoing
(hereinafter referred to as “Respondents™) to cease and desist from maintaining on the subject
property the unpermitted golf course.

Accordingly, all persons subject to this order shall, within 60 days of its issuance, cease all
maintenance of the unpermitted golf course, including watering and mowing of the grass turf.

Within 90 days of the issuance of this order, Commission staff will conduct a site visit to confirm
compliance with the terms and conditions of the order.

RESTORATION ORDER CCC-03-RO-07

Pursuant to its authority under Public Resource Code §30811, the California Coastal
Commission hereby orders and authorizes Robert and Maureen Feduniak, their agents,
contractors and employees, and any person acting in concert with any of the foregoing
(hereinafter referred to as “Respondents™) to restore the subject property as described below.

Accordingly, the Coastal Commission hereby authorizes and orders the following:

A. Within 60 days of issuance of this Restoration Order, Respondents shall submit for the
review and approval of the Executive Director of the Commission a Restoration and
Revegetation Plan. The Commission has on file the original approved building plans for
the subject property, approved by the Commission on July 28, 1983, and approved
Landscaping Plan for the subject property, dated August 15, 1983. These plans shall serve
as the template for preparing an updated plan.

B. Within 30 days of the approval by the Executive Director of the documents submitted
under paragraph A, or within such additional time as the Executive Director may grant for
good cause, Respondents shall complete the following actions, in compliance with the
plans approved under paragraph A:

1. Restore the topography as necessary according to the approved building plans for the
subject property that the Commission approved on July 28, 1983.

2. Submit to the Executive Director a report documenting the restoration of the
topography. This report shall include photographs that show the restored site. This
report shall include a topographic plan that is prepared by a licensed surveyor, shows
two-foot contours, and represents the topographic contours after removal of the
development and grading to achieve restoration of the topography to the maximum
extent possible, as described in paragraph A.
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3. Within 90 days of the approval by the Executive Director of the documents submitted
under paragraph A, or within such additional time as the Executive Director may grant
for good cause, revegetate the disturbed areas with native plants, following the
specifications of the Restoration Plan approved by the Executive Director, pursuant to
paragraph A above.

4. Submit to the Executive Director a report documenting the restoration of the vegetation.
This report shall include photographs that show the restored site.

I. Persons Subject to the Orders

Robert and Maureen Feduniak, and their agents, contractors and employees, and any persons
acting in concert with any of the foregoing.

II. Identification of the Property
The property that is subject to the orders is described as follows:

An approximately 1.65 acre lot at 3145 17 Mile Drive, Pebble Beach, Monterey County, APN
008-261-002.

III. Description of Unpermitted Development

The development that is the subject of the Cease and Desist and Restoration Orders consists of
an unpermitted three-hole golf course in a dedicated open space easement.

IV. Effective Date and Terms of the Orders

The effective date of the orders is the date the order is signed by the Executive Director after
approval by the Commission. The orders shall remain in effect permanently unless and until
modified or rescinded by the Commission.

V. Findings

The orders are issued on the basis of the findings adopted by the Commission at the July 2003
hearing, as set forth in the attached document entitled “Recommended Findings for Cease and
Desist Order CCC-03-CD-09 and Restoration Order CCC-03-RO-07".

V1. Compliance Obligation

Strict compliance with the orders by all parties subject thereto is required. Failure to comply
strictly with any term or condition of the orders including any deadline contained in the orders
will constitute a violation of this order and may result in the imposition of civil penalties of up to
SIX THOUSAND DOLLARS ($6,000) per day for each day in which such compliance failure
persists, in addition to any other penalties authorized under Section 30820.
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VII. Deadlines
Deadlines may be extended by the Executive Director for good cause. Any extension request
must be made in writing to the Executive Director and received by Commission staff at least 10
days prior to expiration of the subject deadline.

VIII. Appeal

Pursuant to Public Resources Code Section 30803(b), any person or entity against whom the
orders are issued may file a petition with the Superior Court for a stay of this order.

Executed in on , on behalf of the California Coastal
Commission.

By: Peter Douglas, Executive Director
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11.

12.

13.

14.

15.

Site Map and Location.

Site photograph.

Staff report and adopted findings for Coastal Development Permit No. 3-83-110.

Recorded document entitled “Irrevocable Offer to Dedicate Open Space Easement and
Declaration of Restrictions” dated October 14, 1983.

Recorded “Certificate Acceptance” for the open space easement offer, dated October 28,
1986.

Notice of Violation letter dated December 9, 2002.

Notice of Intent to commence cease and desist and restoration order proceedings dated
February 28, 2003.

Statement of Defense and attached letter dated March 14, 2003.

Letter dated March 21, 2003 requesting postponement of hearing,.

Letter dated March 28, 2003 from staff to Feduniaks’ representative.

Letter dated April 30, 2003 from Del Monte Forest Foundation to Commission Chairman
Reilly.

Letter dated June 12, 2003 from Del Monte Forest Foundation to Commission Chairman
Reilly.

Letter dated June 17, 2003 from Del Monte Forest Foundation to Commission Chairman
Reilly.

Letter dated June 18, 2003 from Commission staff to Del Monte Forest Foundation
regarding its letters to Commission Chairman Reilly.

Vegetation survey report dated May 8, 1983, prepared by biologist Bruce Cowan.
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Exhibit 2. Site photograph. Turf fairways and sand traps are visible in foreground.
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Céh;’FORNIA COASTAL CO. [SSION FIL .: 6/10/83
CENTRAL COAST DISTRIC) 49th/180th Da. : 7729783
701 OCEAN STREET, ROOM 310 STAFF REPORT: 6/22/83
SANTA CRUZ, CA 95060 HEARING DATE: 7/13/83
(408) 426-7390 ATSS: 8-529~2304 STAFF: L. Locklin

STAFF REPORT: CONSENT CALENDAR

'PROJECT DESCRIPTION , ‘

APPLICANT: Bonanno, Miller and Griggs

PERMIT NO: 3-83-110

PROJECT IOCATION: Inland of 17 Mile Drive, Asilomar area of Del Monte
- Forest, Monterey County, APN 8-261-02

PROJECT DESCRIPTION: Demolish existing single-family residence, remove
and replace +2500 cubic yards of fill, construct new single-family dwelling

10T ARFA: 71,839 sqg. ft. ZONING: Residential

BLDG.COVERAGE: 6076 sq. ft. PIAN DESIGNATION: Approved LUP,
valid modifications: 1du/l.5 acres

PAVEMENT COVERAGE: 4176 sg. ft. PROJECT DENSITY:+1ldu/l.5 acre

LANDSCAPE COVERAGE:12,388 sg. ft. HEIGHT ABV.FIN.GRADE: 21 feet

LOCAL APPROVALS RECEIVED: Monterey County zoning approval, design
Review/ Categorically Exempt from CEQA.

PITI: A

Exhibit 3
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(Feduniak) Page 1 of 6
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I. STAFF RECOMMENDATION

The Staff recammends that the Cammission adopt the following Resolution:

Approval With Conditions

The Executive Director hereby gran a pemit for the proposed development,

subject to the conditions below, on the grounds that, as conditioned, the development
will be in conformity with the provisions of Chapter 3 of the Callforma Coastal

Act of 1976, will not prejudice the ability of the local goverrment having
jurisdiction over the area to prepare a Local Coastal Program conforming to the
provisions of Chapter 3 of the Coastal Act, is located between the sea and the

first public road nearest the shoreline, and is in conformance with the public

access and public recreation policies of Chapter 3 of the Coastal Act, and will

not have any significant adverse impacts on the enviromment within the meaning

of the California Envirommental Quality Act.

II. RECOMMENDED CONDITIONS

~
~

1. Prior to transmittal of the pemmit, pemmittee shall submit to the Executive
director for his review and approval:

a) An offer to dedicate an easement for the protection of the scenic and
natural habitat values on the site. Except for a "building envelope" area
not to exceed 14% of the lot, the offered easement shall cover all of the
subject parcel. Such easement shall be granted to an appropriate public
agency or conservation foundation, and shall include provisions to prohibit
development; to prevent disturbance of native groundcover and wildlife; to
provide for maintenance and restoration needs in accordance with the approved
landscape plan; and to specify conditions under which non-native species

may be planted or removed, trespass prevented, and entry for scientific
research secured.

The grantee for such easement and all provisions thereof, including designations
of precise boundaries, shall be subject to advance written approval by the
Executive Director in oconsultation with the Office of the Attorney General

and the California Coastal Camnission Legal Department. The request for

such approval shall be accampanied by parcel map showing location of easement
boundary. Such easement shall be free of prior liens.

The offer shall run with the land in favor of the people of the State of
California, binding successors and assigns of the applicant or landowner.
The offer of dedication shall be irrevocable for a period of 21 years, such
period running fram the date of recording.

b) Engineered plans showing final grading and house foundation plans.

2. Prior to construction of the house foundation, pemittee shall submit, to

the Executive Director for his review and approval, a restoration and landscape
plan prepared in consultation with a professional botanist. The plan shall show
the removal of all ice plant and other exotics on the site and revegetation of

the lot with dune vegetation native to the Asilamr dunes. The ice plant shall

be removed in stages and the dunes stabilized with native plantings to minimize
erosion. A timetable for this work shall be submitted. Plant materials indicated
on the approved plan shall be installed in accordance with the timetable and
permanently maintained in good condition.

3. Unless waived by the Executive Director, a separate coastal permlt shall be
required for any additions to the penrutted development.

Exhibit 3
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III.

PROJECT
DESCRIP-
TION

LAND
RESOURCES
30240 (a)a(b)
STRUCTURAL
INTEGRITY
30253

FINDINGS & DECLARATIONS

The Camission finds and declares as follows:

1. The proposed development is the demolition of a single-family dwelling,
removal of 2100 cubic yards of fill and installation of 3000 cubic yards of
£fill and construction of a single~family dwelling. The site is located
inland of 17 Mile Drive, in the Asilamar Dunes area of Monterey County. A
level building pad with steep to moderately sloping sand dunes characterizes
the lot. Vegetation consists mainly of a cover of ice plant and other
exotics, plus a few scattered native plants. Surrounding land use is low
density residential development along the Asilamar sand dunes.

2. “Coastal Act Section 30240 requires the protection of envirommentally'
sensitive habitat areas from any significant disruption of habitat values.
The project site is located on white silica sand which camprises the Asilomar
Dune complex. On this dune camplex, a unique, indigenous flora has evolved
which provides stability for the dune eénviromment. ~The dune vegetation
includes both native and introduced iceplants, beach sagewort, sand verbenas,
beach primrose, and an unusual concentration of rare and endangered plant
species. Much of the Asilamar Dune camplex is considered an envirommentally
sensitive habitat area.

A biological survey of the site has been prepared by Mr. Bruce Cowan,
Envirormental Consultant. The survey revealed that the site's vegetation
is mainly iceplant and other exotics with a few randanly occurring native
plants. The native plants on-site as well as in the general area, are for
the most part threatened by the spread of the aggressive iceplant. 1In
order to protect the native plant community, the Cammission has found it
necessary to require native landscaping on new development projects, as
well as require botanic easements to protect the undeveloped dune areas.
Additionally, site coverage has been limited in order to prevent adverse
impacts to the habitat.

The proposed project will result in 14% site coverage; this amount of
coverage is consistent with previous Commission approvals. As the site has
been severely altered through previocus hame construction, the site requires
restoration rather than preservation.

The submitted application papers indicate that a landscape plan will bé
submitted upon completion of the grading and installation of 3000 cubic
vards of engineered fill. (The 2100 cubic yards of fill now on~site is
proposed for removal. This existing f£ill was not installed correctly;
inadequate drainage and f£ill material has resulted in severe damage to the
home. Hence, the reason for the removal of the existing hame and f£ill to
be replaced by a new hame and new engineered fill. It should also be noted
that the applicants intend to submit final engineering plans prior to
construction. )

As it will be difficult to design an appropriate landscape plan/maintenance
program until the completion of the fill project due to the large amount of
material to be placed, it is appropriate, in this case, to allow submittal
of this plan after the fill has been installed. Implementation of a native
revegetation program will restore the site. A scenic/botanic easement over

the undeveloped portions of the lot (86%) is required to ;f)rotect the restored
resources on the site as well as prevent adverse impacts fram occuring.

Exhibit 3
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As conditioned, to require an offer to dedicate an open space easement over
the undeveloped portion of the lot, and to reguire restoration and landscaping
on the site, the proposed development can be found consistent both with
previous Cammission action in this area and with Section 30240(b) of the
Coastal Act, as an adjacent envirommentally sensitive habitat area will be
protected.

Additionally, as conditioned to require submittal of final engineering
plans, the project can be found consistent with Section 30253 of the Coastal
Act as risks to life and property will be minimized.

CEQa/ 4. Monterey County determined that the proposed project was categorically

LCP exempt fram CEQA. As conditioned, the proposal will not have any significant
adverse envirommental impacts on the enviromment within the meaning of the
California Envirommental Quality Act.

The Del Monte Forest LUP regquires protection of the remnant native sand
dune habitat in the Asilomar area. Policies to protect the rare plants and
preserve the dunes are included in the LUP. As conditioned, the project is
consistent with the adopted LUP and will not prejudice preparation of a
certifiable LCP.

Exhibit 3
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EXHIBIT-A

RECOMMENDED CONDITIONS

STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgement. The permit is not valid and
development shall not commence until a copy of the permit, signed by the
permittee or-authorized agent, ackmwledgmg receipt of the permit and

acceptance of the terms and conditions, is retumrned to the Cammission
office.

2. Expiration. If development has not commenced, the permit will ex-
pire two years fram the date on which the Cammission voted on the applic-
ation. Development shall be pursued in a diligent manner and campleted
in a reascnable period of time. Application for extens:.on of the perrm.t
must be made prior to the exp:.ratmn date.

3. Comliance. All develognem: must occur in strict ccxnpl:.ance wrt:h
the proposal as set forth in the application for permit, subject to any
" special conditions set forth below. Any deviation fram the approved plans
must be reviewed and approved by the staff and may require chmu.ssmn
approval i

4. Interpretation. Any quest:.ons of J.ntent or interpretation of any con- -
dition will be molwd by the Execut::.ve D:Lrector or the Cmmlssmn. =

5. Inspections. 'I‘he Camission staff shall be allowed to J.nspect the
site and the developnent dur.mg construction, subject to 24-hour advance
notice. -

6. Assi@n_;ent. The permit may be assigned to any qualified pe.rson; pro—
vided assignee files with the Commission an affidavit accepting all terms
and conditions of the permit.

7. Terms and Conditions Run with the Land. These terms and conditions
shall be perpetual, and it is the intention of the Cammission and the per-
mittee to bind all future owners and possessors of the subject property
to the texrms and conditions.

EXHIBIT NO. a
APPLICATION NO.

2-22-1\0

Exhibit 3
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When Recorded Return to:

. : T REGORD
California Coastal Commission :

tU AT REugks o5

631 Howard Street, Fourth Floor FOUNDERs e

San Francisco, California 94105 . CoMPAy
Attention: Legal Department G 46457 Oct 4 I0 g5 AN 83
A.P.# 008-261-02 OTERE OF pepng

- m 14 COUNTY 0f oy 2OER
%a) ézz SAL“‘& :i.(;ALr;?(:}h:lEAY /
IRREVOCABLE OFFER TO DEDICATE OPEN-SPACE EASEMENT
AND

DECLARATIONS OF RESTRICTIONS
THIS IRREVOCABLE OFFER AND DEDICATION OF OPEN-SPACE EASEMENT AND
DECLARATIONS OF RESTRICTIONS (hereinafter "Offer") is made this

Bert Bonanno He James Griggs
(1)__nugust 18, » 19_83, by (2)_Bonnie Bonanno _ Gail I. Griggs

John Miller _
Marcie L. Miller (hereinafter referred to as "Grantor").

I. WHEREAS, Grantor is the legal owner of a fee interest of certain

real properties located in the County of (3) MONTEREY

State of Ca1ifornia;and described in the attached Exhibit A (hereinafter
referred to as the "Property"); and '

II. WHEREAS, all of the Property is located within the coastal-zone

as defined in Section 30103 of the California Public Resources Code (which
code is héreiﬁafter referred to as the "Public Resources Code"); and

I1I. WHEREAS, the California Coastal Act of 1976, (hereinafter

referred to as the "Act") creates the California Coastal Commission
(hereinafter referred to as the "Commission") and requires that any T

égﬁélop@ent approved by the Commission must be consistent with the policies

of the Act set forth in Chapter 3 of Division 20 of the Public Resources

Code; and
Iv. WHEREAS, Pursuant to the Act, Grantor applied to the Commission
for a permit to undertake development as defined in the Act within the

Exhibit 4
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1} coastal zone of (4) MONTEREY County (hereinafter the
2| “Permit"); and
3 WHEREAS, a coastal development permit, No. (5) _ 3-83-110 was
4| granted on (6) JULY 13 , 19 83 by the Commission in
S| accordance with the provisions of the Staff Recommendations and Findings
€ (Exhibit E) attached hereto and hereby incorporated by reference, subject
71 to the following condition:(7)
8 Prior to the transmittal of the permit, the permittee shall submit to the
Executive Director for his review and approval: An offer to dedicate an
9 easement for the protection of the scenic and natural habitat values on the
site. Except for a "building envelope" arez not to exceed 14% of the lot, ﬁhg
10 offered easement shall cover all of the subject parcel. Such easement shall
be granted to an appropriate public agency or conservation foundation, and
11 shall include provisions to prohibit development; to prevent disturbance of
native groundcover and wildlife; to provide for maintenance and restoration
12 needs in.accordance with the approved landscape plan; and to specific con-
ditions under which non-native species may be planted or removed, trespass
13 prevented, and entry for scientific research secured. The grantee for such
easement and all provisions thereof, including designations of precise
14 boundaries, shall be subject to advance written approval by the Executive
Director in. consultation with the Office of the Attorney General and the
15 California Coastal Commission Legal Department. The request for such
approval shall be accompanied by parcel map showing location of easement
16 boundary. Such.easement shall be free of prior liens. The offer shall run with
the land in favor of the People of the State of California, binding successors
17 and assigns of the applicant or landowner. The offer of‘dedication shall be
irrevocable for a period of 21 years such period running from the date of
18 recording.
19
20 . i
21 WHEREAS, the Commission, acting on behalf of the People of the
22| State of California and pursuant to the Act, granted the Permit to the
23} Grantor upon condition (heresinafter the "Condition®) requiring inter alia
24| that the Grantor record a deed restriction and 1rrevncab1a uffcr‘to ey
25 dedicate an open-space easement over the Property and agrees to restrict
26| development on and use of the Property so as to preserve the open-space and
27| scenic values present on the property and so as to prevent the adverse
r eavire Exhibit 4
OF CALIFORMIA
13 ney. 0.72) CCC-03-CD-09 and CCC-03-RO-07
osr (Feduniak) Page 2 of 12
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direct and cumulative effects on coastal resources and public access to the

| OID2ST WP SCTE doTer YT The Proaperty were not restricted in accordance

with this Jffer; ana

VII. WHEREAS, the Commission has placed the Condition on the perm:t
because a finding must be made under Public Resources Code Section 30604(a)
that the proposed development is in conformity with the provisions of
Chapter 3 of the Act and that in the absence of the protections provided by
the Condition said finding could not be made; and

VIII. WHEREAS, Grantor has elected to comply with the Condition

and execute this Offer so as to enable Grantor to undertake the development %
authorized by the Permit; and |

IX. WHEREAS, it is intended that this Offer is irrevocable and shall
constitute enforceable restrictions within the meaning pf Article XIII,

Section 8 of the California Constitution and that said Offer when accepted
shall thereby qualify as an enforceable restriction under the provision of
the California Revenue and Taxation Code, Section 402.1;

NOW THEREFORE, in consideration of the above and the mutual
benefit and conditions set forth herein, the substantial public benefits
for the protection of coastal resources to be derived, the preservation of
the Property in open-space uses and the granting of the Permit to the owner
by the Commission, Grantor hereby irrevocably offers to dedicate to“the
State of California, a political subdivision or a private association

acceptable to the Executive Director of the Commission (hereinafter, the

"Grantee"), an open-space easement {n gross and in perpetuity for 1ight,{iji;ffv
air, view, and for the preservation of scenic qua11t1es over that certain
portion of the Property specifica11y described in Exhibit B (hereinafter
the Protected Land); and
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This Offer and Declaration of Restrictions subjects the Property to the
following terms, conditions, and restrictions which shall be effective from
the time of recordation of this instrument.

1. USE OF PROPERTY. The use of the Protected Land shall be limited to

o o N

natural open space for habitat protection, private recreation, and resource
conservation uses.

No development as defined in Public Resources Code, Section 30106, attached

o 3 O

hereto as Exhibit C and incorpofated herein by this reference, including but

9 not limited to, removal of treed and other major or native vegetation distur~-
10| bance of native wildlife, grading, paving, or installation of structures such
11} as signs, buildings, etc., shall occur or be allowed on the Protected Land with
12|f the exception of the following subject to applicable goverrmental regulatory
13| requirements:
14 (a) the 4.removal of hazardous substances or conditions or diseased plants
15| oxr trees, the removal and replacement of vegetation in accordance with a land-
16| scape plan approved by the Executive Director of the California Coastal
17 Commission or the grantee;
18 ) ‘(5) the removal of any vegetation which constitutes or contribﬁ;es to a
.1'9 fire hazard to residential use of neighboring properties, and which vegetation
20 1lies within 100 feet of existing or permitted residential development;
Zi emergency fire access from Asilomar Avenue;
22 (c) the installation or repair of underground utilities lines and septic
23l systems;

24 2. RIGHT OF ENTRY. The Grantee or its agent may enter onto the Property

25| to ascertain whether the use restrictions set forth above are being observed
28] at times reasonably acceptable to the Grantor. The public may enter onto the

27| Property for scientific research purposes at times reasonably acceptable to

URT PAFER
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BENEFIT AND BURDEN.. This offer shall run with and burden the
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Tand and shall be effective limitations on the use of the Property from the
date of recordation of this document and shall bind the Grantor and all
successors and assigns. This Offer shall benefit the State of California.

4. CONSTRUCTION OF VALIDITY. If any provision of these restriétions

is.held to be invalid or for any reason becomes unenforceable, no other
provision shall be thereby affected or impaired.

5. [ENFORCEMENT. Any act or any conveyance, contract, or -
authorization whether written or oral by‘the Grantor which uses or would
cause to be used or would permit use of the Protected Land contrary to the
terms of this Offer will be deemed a breach hereof. The Grantee may bring
any action in court necessary to enforce this Offer, including, but not
Timited to, injunction to terminate a breaching activity and to force the
restoration of all damage done by such activity, or an action to enforce
the terms and provisions hereof by specific performance.' It is understood
and agreed that the Grantee may pursue any appropriate legal and equitable
remedies. The Graﬁtee shall have sole discretion to determine under what
circumstances an action to enforce the terms and conditions of this.Offer
shall be brought in law or in equity. Any forbearance on the part of the
Grantee to enforce the terms and provisions herebf in the event of a breach
shall not be deemed a waiver of Grantee's rights regarding any subsequent
breach.

6. TAXES AND ASSESSMENTS. Grantor agrees to pay or cause to be paid

all real property taxes and assessments levied or assessed against the
Property.

7. MAINTENANCE. The Grantee shall not be obligated to maintain,
improve, or otherwise expend any funds in connection with the Property or

any interest or easement created by this Offer. All costs and expenses for
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such maintenance, improvement use, or possession shall be borne by the
Grantor, except for costs incurred by grantee for monitoring compliance

with the terms of this easement.

8. LIABILITY AND IMDEMNIFICATION. This conveyance is made and
accepted upon the express condition that the Grantee, its agencies,
departments, officers, agents, and employees are to be free from al]l
liability and claim for damage by reason of any injury to any person or
persons, including Grantor, or property of any kind whatsoever and to
whomsoever belonging, including Grantor, from any cause or causes
whatsoever, except matters arising out of the sole negligence of the
Grantee, while in, upon, or in any way connected with the Property, Grantor
hereby covenanting and agreeing to indemnify and hold harmless the Grantee,
its agencies, departments, officer, agent, and employees from al}
11ability, loss, cost, and obligations on account of or arising out of such
injuries or losses however occurring. The Griantee shall have not right of .
control over, nor dhties and responsibilities with respect to the Property
which would subject the -Grantee to any Tiability occurring upon the land by
virtue of the fact that the right of the Grantee to enter the land is
strictly 1imited to preventing uses inconsistent with the interest granted
and does not include the right to enter the land for the purposes of
correcting any dangerous condition as defined by California Government Code
Section 830.

9. SUCCESSORS AND ASSIGNS. The terms, covenants, conditions,

exceptions, obligations, and reservations contained in this Offer shall be
binding upon and inure to the benefit of the successors and assigns of both
the Grantor and the Grantee, whether voluntary or involuntary.

10. TERM. This irrevocable offer of dedication shall be binding upon

Exhibit 4
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1 the ownér and the heirs, assigns, or successors in interest to the Property
2 described above for a period of 21 years. Upon recordation of an

3 acceptahce of this offer by the grantee in the form attached hereto as

4 Ekhibit D, this offer and terms, conditions, and restrictions shall have

S the effect of a grant of open-space ;nd'scenic easement in gross and

€1 perpetuity for light, air, view and the preservation of scenic quaiities

71 over the open-space area that shall run with the land and be binding on the
8 Barties, heirs assigns, and successors.

9 Acceptance of the Offer is subject to & covenant which runs with the
104 1and, providing that any offeree to accept the easement may not abandon it
11

13| duration of the term of the original Offer

14} Executed on this day of

bu% must instead offer the easement to other public agencies or private

12§ associations acceptable to the Executive Director.of the Commission for the

to Dedicate.

, at

15

‘/Ai .-41 (o

s , California. DATED:

(General)
STATE OF CALIFORNIA } s
' SS.
OUNTY oF___Monterey

August 23, 1983

- before. me, the undersigned, a Notary Public in and for said

Sate. personally appeared _ Ber't Bonanno and Bonnie Bonanno**¥¥%

proved to me on the basis of satisfactory evidence

hehddrd o/ dhd
ear
to he the person s whose name_°>_3T€ subscribed A B}étseone
to the within instrument and acknowledged that_they OFFICIAL SEAL __.____L
executed the same. LESLIE E. CAMCAM fOI' the
WITNESS my hand and official seal. NOTARY PUBLIC - CALIFORNIA Jrnia,
7/%/ il / ) 5" MONTEREY COUNTY—483399 | and sworn,
Signature ,”.,/4// bl M/M My Commission Expires May 29, 1984 Gail I. Grlggs
slifecE. Camcam I me 1S
and
Name (Typed or Printed) -he same.
OFC-2056 (This area for official notarial seal)

ﬁmuf Q.
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siate.
3 to o
\)1"0"\_7(_‘ s are /s\\\)scn\)( d
——¢hey
e persn 5 ! Jcknowledeed thal_—
to ahin ins\rumenl ant
o \ . owl
‘< \l‘("\‘l\l Jd the ram 18l seal

seal)

¥ ¢
/ 7. et 1675
. . |

‘he Property

to as
‘1 have
nd
ities

] on the

v the

.. may not abandon it

\ S “re
b Name (Typed o !
;6 ---menT to other public agencies or private
STATE OF CALIFORNIA ON THIS 3 8th day of pugust in thc year One
COUNTY QOF SACRAMENTO Thousand Nine Hundred 83 before me Betsey
i A. Williams a Notary Public in and for the
' ‘ Cou{lty of Sacramento, State of Califormia,
) residing therein, duly camissioned and sworn,
gmmnmnumxmnnummunnmnmunmnumnummnnxmummzo personally appeared H.James Griggs & Gail I. Griggs
£ 2 ,BETSEY A. W|LL1AC~,MS g known to me to be the persorswhose name 1s
: ,»15&_5‘ hmi;ﬁNﬁfnC;%fl:“u subscribed to the within instrument,-and
2 o SACRAMENTD COUNTY acknowledged to me that he executed the same.
& My Commission Expires February 3, 1984
A S R C A AL & WITNESS my hand and official seal.

_ﬁ@bp 0 ) wwwv_,a) )

STATE OF CALIE‘ORN ear
s iy 1A ON THIS 19t'h day of August in the
UNTY CRAMENTO Thousand Nine Hundred 83 before me B}e,ts Oze
. ] )) e .
Williams a Notary Public in and fO; the

County of Sacramento, State of California,

residing therein, duly commissioned and sworn
’

QUMMULIUNIe Y
g ! "B"E':':;'7"1!!mnmn:mmmnumnmmvmnmmlr0
: WBETSEY A WiLtLianes B personally appeared John Miller & Marcia L. Mi
: RY PUBLIC—CALIFORNIA known to me to be the : 8 L. Miller
:NE FRIENCIPAL OFTICE IN £ subscribed [ orson whose name is
S' My Comm PALRAMENTO COUNTY £ acknowlod :3:0 the within instrument, and

Commission Exnires f ged to me th '
a ” _ nives Februar at he ex 5 ac
mmuu|ummn:m|n.unuummg||mvuuunu1munm{xm?«;mlltfgﬁmug _ ecuted the same.

WITNESS my h 3
and and of

‘—-J£LQ*21$1#~ 0. " Exhibit 4
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This is to certify that the offer of dedication set forth above is
hereby acknowledged by the undersigned officer on behalf of the California
Coastal Co‘nmission pursuar;t to authority conferred by the California

Coasta] Commission when it granted Coastal Development No. ‘55— FS3[)O

on 7’("3 ~X = , and the California Coastal Commission consents

to recordation thereof by its duly authorized off1cer

Dated: (_OC;JOJQ@F 4)\ ]@% M"&_LL‘Z—-
Staff (ounsel

California Coastal Commission

STATE OF M)

V4

)ss

COUNTY OF Spu sz

Notary Public, personally appeared

personally known to'me to be (or proved to me on thebasis of satisfactory

evidence) to be the person who executed this instrument as the

ﬁndi Ef&ﬂmiﬂ Q= , and authorized representative of the
: TITLE :

California Coastal Commission and acknowledged to me that the California
Coastal Commission executed it.

Witness my hand and official seal.

GARY LAWRENCE HOLLOWAY
NOTARY PUBLIC-CALIFORNIA
CITY & COUNTY OF

SAN FRANCISCO
My Commusmn Expires October 25, 1985

Notlry Public in and for said

County and State
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Legal Description:

Lot 38, Block 151-A, Rancho El Pescadero, Del Monte
Forest, Pebble BEach, Monterey County, Ca.

Exhibit 4
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The deeded scenic easement shall all area within the
property lines not covered by structure, terrace,
deck, and driveway, as proposed in original applica-
tion. This area approximates 86% of lot area.
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RECORD (NG REQUESTED BY AND

WHEX RECORDED MAIL TO:
CALIFORNIA COASTAL COMMISSION
631 HOWARD STREET, FOUR™{ FLOOR
SAN FRANCISCO, CALIFORNIA 94108
ATTENTION: LEGAL DEPARTMENT

CERTIFIGATE OF ACCEPTANCE | T :Z

o SOTILE

156340 T SGURTY AT MW T

"’M_QN.‘\ . CALIFURNIA

R]
M/
RE} 2

This {s to certify that D& Monte Forest Foundation, Ing. . hersby accep:s

the Cffer tno Dedicata executed bySert Bonann

. . Miller
{. Griggs, John Miller, Mare-y i,

October 14

-ne o Jed on

1 L_James Sriggs. fadl

on _ ‘ugust IB. , » 19_ga _ ana

» 19 83 , L§ Instrument

No. __ G464E7 » of the Officis] Records fn the OFfice of the Recorder

of Mostarey

DATED: __&fﬁ,&g sa 5 /95

County.

STATC QF CALIFORNIA ) ) .
county oF Yhodiiny ) :
on Mm_, : , 195( . before the undersigned, a Kotary Public. i

) a— A

and for said Couuty and State, personally appeared W 42?,5/:' 2; .

y 24 personally known to me

./ / proved to me on t.e basis of satisfactory evidence
to be the person(s) who executed the within instrument as M

o7 the corporation/agency therain named and scknowledged to me that the

ot ?f Q Ll
N - .
COUNTY AND STATE

corporation/agancy executed it.

D
okl SALLY J, EAJHN
{ '{ Yo' NOAPT PUBIC - TALIFIRNIA ©
WMONTERG{ S0UNTY-31438) !
My Comemission Evpirn) June- 19, i 90y J

s R
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ACKNOWLEDGEMENT BY CALIFORNIA COASTAL COMMISEION
OFr ACCEPTANCE Of OF?ER TO DEDICATE

This iz to cmrtify that _the Del Moute Fc -eat Foindation, iac,

is a public agency/privace asgoclation acceptable t> tle Exscutive
Directer of the California Coastal Commingivun to be Grantee undar the

Offer to Dedicatc'exacniai by_ Bert Bunauno, Bonnie Bonanno, H. Jumus Griggs,
Gail 1. Griggs, John Millar, HErcia L. Willar

on Augu. : 16, 1883 , and rcacocded on October 14, i083
ih the offics of the County Recorder of Monterey County

as lnstrument No. 646457 , Reel 1675 Page 444

DACED: Octobec 24,1986

TER R. DOU
EXECUTIVE DIRECTO

State of California )
vounty of san ¥Franciaco)

on, :;ld (j}"hﬁgﬁﬁg 2 /i“‘:’,é___ Latore the updecsigned Notary Publie,
paersonally appeaced Petar M. Douglas, personally knowi to me to be: (o
pravad tc ma on the basis of sarisfactory evidence) the person who:
axecunad this in-t:ruﬁ.txt 48 the Executive Diractor and authorizea
reprysaentative: oi the: Calitornia Cuastal Commission and ackhowledged to

mae That the: Califora’a Coastal CHhmmissis>n executed ifn.

PG o OFFICIAL SEAL 8 ..ﬁ,wg %gm!ﬁ gneC Q)QQZM.“’/
,.,(’,?,?mt,e;w(},a:ﬁﬁ&ﬁz‘ 3 Notapy Public in and for
\

£11~ AND COUNTY OF MM ERANCISCD £ Sald State and. Councy
My Comm, Expwes (e, 25, 1989

g e Can o

O

END. OF DOCUMENT
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. STATE OF CALIFORNIA - THE RESOURCES / 2y

CALIFORNIA COASTAL, COMMISSION

CENTRAL COAST DISTRICT OFFICE
- ENFORCEMENT DIVISION

725 FRONT STREET, SUITE 300

SANTA CRUZ, CA 95060

Sent via Regular and Certified Mail (7000 1530 0003 5913 9811)

December 9, 2002

Mr. Mark A. Blum 3
Horan, Lloyd, Karachale, Dyer, Schwarz, Law & Cook
P.O. Box 3350

Carmel, CA 93942-3350

Property deation: 3145 Seventeen Mile Drive, Pebble Beach, CA (APN 008-261-022)

Subject Activity: Unpermitted grading and removal of native vegetation and
development of a golf course in an open-space easement area
inconsistent with the requirements of Coastal Development
Permit Number 3-83-110.

Violation File: V-3-02-038

i

Dear Mr. Blum,

It has been brought to the attention of California Coastal Commission (Commission)
Enforcement staff that grading and removal of native vegetation and development of a
private golf course, complete with sand traps, has taken place within an recorded open-
space easement area inconsistent with the requirements of Coastal Development
Permit (CDP) Number 3-83-110, which is a violation of the permit and the Coastal Act.
The current owner of this property is your client, Ms. Feduniak. The installation of a golf
course conflicts with the terms and conditions of an existing open-space easement,
recorded October 14, 1983, over eighty six percent (86%) of the property. The
Commission considers the maintenance of scenic and native habitat values in the
coastal zone to be a very high priority.

The subject parcel is located in the Asilomar Dunes Complex, which extends from Point
Pinos to Fanshell Beach. This is an area that has historically been characteristic of
native dune habitat. Therefore, special care has been undertaken by the Commission
to avoid approving new development, which could negatively impact native dune
habitat. The Commission therefore conditioned development on this site to retain native
dune vegetation and to protect scenic values, requiring an irrevocable offer-to-dedicate
(OTD) an open-space and scenic easement.

Prior to development, native vegetation on the site was described in the original
permit to include native plants and low-growing shrubs. Photographs of the site
prior to development of the golf course document the existence of the native dune
vegetation. Also, the site plan for CDP No. 3-83-110 dated August 15, 1983, which was
approved by Commission staff, shows native plants/shrubs, including Monterey cypress,
Monterey manzanita, tree lupine, California poppy and other native plants/shrubs that

Exhibit 6
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Mr. Mark A. Blum, / .
Feduniak Violation V-3-02-038
12/09/02

Page 2

were to be plantéd on the site. Therefore, it is our goal to have your client restore the
site to native dune habitat in accordance with the terms of the CDP 3-83-110.

Toward resolution of this matter, please submit the following:

(1) A restoration plan for our review and approval showing removal of all unpermitted
development, mcludmg the golf course and sand traps, as well as elimination of
non-native plants/shrubs. The plan should conform to the approved site plan
dated August 15, 1983. The plan must include an implementation schedule for
removal and planting of the site. The plan must also include a proposal for
monitoring the success of your restorative planting and willingness to replant if
initial plantings are unsuccessful. The plan shall be submitted by January 13,
2003. S

The cited unpermitted development, the development of a golf course and non-native
landscaping installed inconsistent with the approved plan for CDP No. 3-83-110, is a
violation of the terms of CDP No. 3-83-110. Therefore, in order to expedite resolution of
this violation and to avoid the possibility of monetary penalties and fines, | recommend
that your client submit the restoration plan by the January 6, 2003 date. If your client
does not, we may pursue additional enforcement action. You should be aware that the
Coastal Act Section 30820(a) provides that any person who violates any provision of the
Coastal Act may be subject to a penalty of up to $30,000. In addition, to such penalty,
Section 30820(b) states that any person who intentionally and knowingly undertakes
development that is in violation of the Coastal Act may be civilly liable in an amount
which shall not be less than $1,000 and not more than $15,000 per day for each day in
which the violation persists.

Coastal Act sections 30809 and 30810 state that if the Executive Director or the
Commission determine that any person has undertaken development activity that may
be inconsistent with any permit previously issued by the Commission, either can issue
an order directing that person to cease and desist. A cease and desist order may be
subject to terms and conditions that are necessary to avoid irreparable injury to the area
or to ensure compliance with the Coastal Act. In addition section 30811 states that the
Commission may, after a public hearing, order restoration of a site if it finds that the
development occurred without a CDP from the Commission, the development is
inconsistent with the Coastal Act, and the development is causing continuing resource
damage. Violations of either type of order —cease and desist or restoration —can result
in civil fines of up to $6,000 for each day in which the violation persists.

We hope that your client will choose to cooperate in resolving this violation by
submitting a restoration plan by January 6, 2003. If your client fails to do this, we may
pursue additional enforcement action to resolve this matter.

Exhibit 6
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Feduniak Violation v-3-02-038
12/09/02

Page 3

Thank you for y6ur attention to this matter. Should you have any questions regarding

this letter or the pending enforcement case, please contact me at the phone number or
address above immediately.

Sincerely,

Sharif Traylor
Enforcement Officer Central Coast District

cc: Scott Hennessy, Director, Monterey County Planning and Building Inspection
Department.

Steve Monowitz, Permit Supervisor, Central Coast District Office.

Nancy Cave, Supervisor, California Coastal Commission Enforcement Program.
Stephanie Mattraw, Coastal Planner, Central Coast District Office. '
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STATE OF CALIFORNIA~—THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904- 5200
FAX (415) 904- 5400

VIA CERTIFIED and REGULAR MAIL
February 28, 2003

Robert and Maureen Feduniak
54 Sawgrass Court
Las Vegas, NV 89113-1325

Subject: Notice of Intent to Commence Cease and Desist Order and
Restoration Order Proceedings

Violation No.: V-3-02-038 -
Location: 3145 17 Mile Drive, Pebble Beach, Monterey County
(APN 008-261-002)

Violation Description: Unpermitted three-hole golf course within open space easement

Dear Mr. and Mrs. Feduniak:

The purpose of this letter is to notify you of my intent, as the Executive Director of the
California Coastal Commission (“Commission”), to commence proceedings for issuance of a
Cease and Desist Order and Restoration Order for unpermitted development. The unpermitted
development consists of a three-hole golf course within an open space easement. . This
development is located at 3145 17 Mile Drive in Pebble Beach, Monterey County, APN 008-
261-002 (“subject property”). The subject property is located within the Asilomar Dunes
Complex across from Fanshell Beach. Robert and Maureen Feduniak own the subject property.

The purpose of these enforcement proceedings is to resolve outstanding issues associated with
the unpermitted development activities that have occurred at the subject property. Collectively,
the Cease and Desist Order and Restoration Order will direct you to cease and desist from
maintaining any unpermitted development that is inconsistent with the terms of previously issued
Coastal Development Permit (CDP) No. 3-83-110 and will compel the removal of unpermitted
development and restoration of the areas impacted by the unpermitted development. The Cease

and Desist Order and Restoration Order are discussed in more detail in the following sections of
this letter.

History of the Violation Investigation

On July 15, 1983, the Coastal Commission granted to Bonanno, Miller and Griggs (the former
property owners) Coastal Development Permit No. 3-83-110. The permit (issued on October 28,
1983) authorized the demolition of an existing single-family residence, removal and replacement
of approximately 2,500 cubic yards of fill, and construction of a2 new single-family residence.

Exhibit 7
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CDP No. 3-83-110 included a condition requiring the dedication of an easement for the
protection of the scenic and natural habitat values on the site. The site is located on the white
silica sand of the Asilomar Dune complex, which is considered an environmentally sensitive
habitat area. Except for a “building envelope™ area covering approximately 14% of the lot, the
easement was to cover all of the subject property. On October 14, 1983, Bonanno, Miller and
Griggs recorded a document entitled “Irrevocable Offer to Dedicate Open Space Easement and
Declaration of Restrictions” as Monterey County Instrument Number G 46457, Reel 1675, Pages
444-455. On October 28, 1986, the Del Monte Forest Foundation, Inc. recorded an acceptance
of this Offer to Dedicate for the subject property. CDP No. 3-83-110 also required the
submission and approval of a restoration and landscape plan showing the removal of all ice plant
and other exotics on the site and revegetation of the lot with native dune vegetation. Approved
landscape plans dated August 15, 1983 include the approved plant list for the site.

Some time after the permitted construction of the house, the unpermitted golf course was
installed. The Commission staff first learned of the alleged violation on the subject property in
late September of 2002. Such development, which is inconsistent with the conditions of the
previously issued CDP, is a violation of the Coastal Act. Since that time, staff has attempted to
resolve this matter with you as an alternative to commencement of formal enforcement
proceedings. On December 9, 2002 a “Notice of Violation” letter was sent to you regarding the
unpermitted development on the subject property. Because the golf course is clearly inconsistent
with the terms and conditions of CDP No. 3-83-110, the letter requested that you submit by
January 6, 2003, a complete permit application for removal of the unpermitted development and
restoration of the site. You have not submitted a CDP application for restoration of the site.

Cease and Desist Order

The Commission’s authority to issue Cease and Desist Orders is set forth in Section 30810(a) of
the Coastal Act, which states the following:

If the commission, after public hearing, determines that any person or governmental agency
has undertaken, or is threatening to undertake, any activity that (1) requires a permit from
the commission without securing the permit or (2) is inconsistent with any permit previously
- issued by the commission, the commission may issue an order directing that person or
governmental agency to cease and desist. : .
The Executive Director of the Commission is issuing this notice of intent to commence Cease
and Desist Order proceedings since unpermitted development inconsistent with the previously
issued CDP has occurred at the subject property. This unpermitted development consists of a
three-hole golf course comprised of turf fairways and sand traps. The development is located
within the open space easement required as a condition of CDP No. 3-83-110, which
encompasses all parts of the property not covered by the building envelope. The turf fairways
are inconsistent with permit conditions requiring vegetation of the lot with native dune plantings.
CDP No. 3-83-110 also included the condition that “unless waived by the Executive Director, a
separate coastal permit shall be required for any additions to the permitted development.” No
CDP was applied for nor obtained for the construction of the golf course on the subject property.
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Based on Section 30810(b) of the Coastal Act, the Cease and Desist Order may be subject to
such terms and conditions as the Commission may determine are necessary.to ensure compliance
with the Coastal Act, including immediate removal of any development or material.

Restoration Order

Section 30811 of the Coastal Act authorizes the Commission to order restoration of a site in the
following terms:

In addition to any other authority to order restoration, the commission...may, after a public
hearing, order restoration of a site if it finds that the development has occurred without a
coastal development permit from the commission... the development is inconsistent with this
division, and the development is causing continuing resource damage.

I have determined that the specified activity meets the criteria of Section 30811 bf the Coastal
Act, based on the following: '

1) Unpermitted development consisting of the removal of sensitive habitat and the
construction of a three-hole golf course has occurred on the subject property. The
unpermitted development is inconsistent with previously issued CDP No. 3-83-110,
which required the dedication of an open space easement over all portions of the parcel
not covered by the approved building envelope.

2) This development is inconsistent with the resource protection policies of the Coastal Act,
including Section 30240 (environmentally sensitive habitat areas or ESHA) and Section
30251 (scenic and visual gualities). The approved staff report for CDP 3-83-110 required

“an offer to dedicate an easement for the protection of the scenic and natural habitat
values on the site.”

3) The unpermitted development is causing continuing resource damage, as defined by
Section 13190 of the Commission’s regulations. The unpermitted development has
impacted environmentally sensitive habitat area through the removal of native dune
‘vegetation. Such impacts meetthe definition of damage provided in Section 13190(b):
“any degradation or other reduction in quality, abundance, or other quantitative or
qualitative characteristic of the resource as compared to the condition the resource was in
before it was disturbed by unpermitted development.” The native vegetation within the
open space easement has been removed and replaced with turf fairways and sand traps

and continues to exist at the subject property; therefore, the damage to resources
protected by the Coastal Act is continuing. ~

For the reasons stated above, I have decided to commence a Restoration Order proceeding before

the Commission in order to restore the subject property to the condition it was in before the
unpermitted development occurred.

The pfocedures for the issuance of Restoration Orders are described in Sectiens 13190 through

13197 of the Commission’s regulations. Section 13196(e) of the Commission’s regulations
states the following:
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Any term or condition that the commission may impose which requires removal of any
development or material shall be for the purpose of restoring the property affected by the
violation to the condition it was in before the violation occurred.

Accordingly, any Restoration Order that the Commission may issue will have as its purpose the
restoration of the subject property to the conditions that existed prior to the occurrence of the
unpermitted development described above.

In accordance with Sections 13181(a) and 13191(a) of the Commission’s regulations, you have
the opportunity to respond to the Commission staff’s allegations as set forth in this notice of
intent to commence Cease and Desist Order and Restoration Order proceedings by completing
the enclosed Statement of Defense form. The Statement of Defense form must be returned to
the Commission’s San Francisco office, directed to the attention of Sheila Ryan, no later
than March 21, 2003. T v T

The Commission staff intends to schedule the hearing for the Cease and Desist Order and
Restoration Order during the Commission meeting that is scheduled for May 6-9, 2003 in
Monterey. If you have any questions regarding this letter or the enforcement case, please call
Sheila Ryan at (415) 597-5894 or send correspondence to her attention at the address listed on
the letterhead.

0

Peter Douglas -
Executive Director

T

cc: Sheila Ryan, Headquarters Enforcement Officer
‘ Lisa Haage, Chief of Enforcement
John Bowers, Staff Counsel
Nancy Cave, Northern California Enforcement Supervisor
Sharif Traylor, Central Coast District Enforcement Officer
Charles Lester, Central Coast District Deputy Director

cc with Encl.:  Myron Etienne, Jr., Attorney for Robert and Maureen Feduniak

Encl.: Statement of Defense Form for Cease and Desist Order and Restoration Order
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STATE OF CALIFORNIA — THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR

CALIFORNIA COASTAL COMMISSION

15 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE AND TDD (415) 904-5200
FAX (415) 904- 5400

STATEMENT OF DEFENSE FORM

DEPENDING ON THE OUTCOME OF FURTHER DISCUSSIONS THAT OCCUR WITH THE
COMMISSION ENFORCEMENT STAFF AFTER YOU HAVE COMPLETED AND RETURNED
THIS FORM, (FURTHER) ADMINISTRATIVE OR LEGAL ENFORCEMENT PROCEEDINGS
MAY NEVERTHELESS BE INITIATED AGAINST YOU. IF THAT OCCURS, ANY
STATEMENTS THAT YOU MAKE ON THIS FORM WILL BECOME PART OF THE
ENFORCEMENT RECORD AND MAY BE USED AGAINST YOU.

YOU MAY WISH TO CONSULT WITH OR RETAIN AN ATTORNEY BEFORE COMPLETING
THIS FORM OR OTHERWISE CONTACT THE COMMISSION ENFORCEMENT STAFF.

This form is accompanied by either.a cease and desist order and restoration order issued by the Executive
Director or a notice of intent to initiate cease and desist order and restoration order proceedings before the
Coastal Commission. This document indicates that you are or may be responsible for, or in some way
involved in, either a violation of the Coastal Act or a permit issued by the Commission. This form asks you
to provide details about the (possible) violation, the responsible parties, the time and place the violation (may
have) occurred, and other pertinent information about the (possible) violation.

This form also provides you the opportunity to respond to the (alleged) facts contained in the document, to
raise any affirmative defenses that you believe apply, and to inform the staff of all facts that you believe may
exonerate you of any legal responsibility for the (possible) violation or may mitigate your responsibility. You
must also enclose with the completed statement of defense form copies of all written documents, such as

letters, photographs, maps, drawings, etc. and written declarations under penalty of perjury that you want the
commission to consider as part of this enforcement hearing.

You must complete the form (please use additional pages if necessary) and return it no later than March 21,
2003 to the Commission's enforcement staff at the following address:

Sheila Ryan | o
45 Fremont Street, Suite 2000
San Francisco, CA 94105

If you have any questions, please contact Sheila Ryan at 415-597-5894.

1. Facts or allegations contained in the cease and desist order and restoration order or the notice
of intent that you admit (with specific reference to the paragraph number in the order):

The Feduniaks admit paragraphs 1 and 2 of the Restoration Order.
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2 Facts or allegations contained in the cease and desist order and restoration order or notice of
intent that you deny (with specific reference to paragraph number in the order):

The Feduniaks deny paragraph 3 of the Restoration Order.

3. Facts or allegations contained in the cease and desist order and restoration order of notice of
~ intent of which you have no personal knowledge (with specific reference to paragraph number
in the order): .

-

In response to paragraphs 3, 4, 5 and 6 of the Restoration Order, please

see attached letter.
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Other facts which may exonerate or mitigate your possible responsibility or otherwise explain
your relationship to the possible violation (be as specific as you can; if you have or know of any
document(s), photograph(s), map(s), letter(s), or other evidence that you believe is/are relevant,
please identify it/them by name, date, type, and any other identifying information and provide
the original(s) or (a) copy(ies) if you can:

Any other information, statement, etc. that you want to offer or make:

Documents, exhibits, declarations under penalty of perjury or other materials that you have
attached to this form to support your answers or that you want to be made part of the
administrative record for this enforcement proceeding (Please list in chronological order by
date, author, and title, and enclose a copy with this completed form):
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HARRY L. NOLAND NoLaND, HAMERLY, ETIENNE & HOSS AREA CODE 831

(1904-1991) A PROFESSIONAL CORPORATION SALINAS 424-1414
i R ATTORNEYS AT LAW (FROM MONTEREY) 372-7525
MYRON E. ETIENNE, JR. 333 SALINAS STREET MONTEREY 373-3622

. , JR.
g??f}faﬂ V%C};‘gfigén 8 Post OFFICE BOX 2510

KING CITY 386-1080
SALINAS FAX 424-1975

LLoYp W. LOWREY, JR. SALINAS, CALIFORNIA 93002-2510 WWW.NHEH.COM

ANNE SECKER
RANDY MEYENBERG

MICHAEL MASUDA E-MAIL DETIENNE@NHEH.COM

CHRISTINE P. GlANASCOL
JOo MARIE OMETER
L15SA NAKATA OMORI

LAURA A. Davis GuR FILE NoO. 17898.000

DALE E. GRINDROD
JOHN E. KESECKER
LESLIE E. FINNEGAN
KiRK R. WAGNER

TIMOTHY J. BALDWIN March 14, 2003

OF COUNSEL
PETER T. HOSS
MARTIN J. MAY
BrLaNCa E. ZARAZUA

California Coastal Commission
45 Fremont, Suite 2000
San Francisco, CA 94105-2219

Re:  Notice of Intent to Commence Cease and Desist
Order and Restoration Order Proceedings
Violation No. V-3-02-038
Location: 3145 17 Mile Drive, Pebble Beach
APN: 008-261-002
Violation Description: Unpermitted 3-hole golf course
within open space easement

Dear Gentlepersons:

I am responding in part to the letter written by Sharif Traylor pertaining to the above
violation, dated December 9, 2002, addressed to Mark A. Blum, and the communication from the
California Coastal Commission dated¥February 28, 2003.

Subsequent to the date of Mr. Traylor’s letter, Robert and Maureen Feduniak retained the
undersigned with reference to the subject matter in that communication. The delay in responding is
due to the fact that it was necessary for me to obtain the file from the law firm of Horan, Lloyd,
Karachale, Dyer, Schwarz, Law & Cook, review it, and then proceed to investigate the matter. The
following was disclosed by that investigation:

On July 13, 1983, Bert and Bonnie Bonanno were issued the coastal permit for the
construction of a residence at the above noted location. The permit carried with it certain
conditions, which were articulated in an Irrevocable Offer to Dedicate Open-Space Easement and
Declaration of Restrictions (“Offer”), which was recorded October 14, 1983. Contrary to the
statement in your letter that prior to development native vegetation on the site was described in the
original permit to include native plants and low growing shrubs, the fact is that the June 8, 1983
report of biologist Bruce Cowan, on file with the Coastal Commission, states that the area in

question was not native dune habitat and was thoroughly disturbed (copy enclosed). In addition, the
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California Coastal Commission
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landscape plan approved with the permit by the Coastal Commission anticipated that all existing fill
would be removed and replaced on new grades, thereby eliminating all existing vegetation, none of
which was endangered, rare or threatened.

That having been said, however, the then owner of the property, Mr. Bonanno, proceeded to
obtain approval from the Pebble Beach Company for the existing private golf course as it appears
today. The plan as one sees it today was approved in 1984 (exact date uncertain) by the Pebble
Beach Company. No County or Coastal Commission permission, however, was obtained as far as
we can determine at this time.

Mr. Bonanno’s home was completed in February of 1985. A copy of the signoff by the
Building Department is enclosed. Based on information we have discovered, we believe that the
course was completed that year, or at the very latest, in early 1986. A Certificate of Acceptance by
the Del Monte Forest Foundation of the Offer was recorded on October 28, 1986 (copy enclosed).

From and after the time of construction of the course, as far as we know, its existence was
never questioned by any representative of the Coastal Commission or the County of Monterey.

On November 21, 2000, our clients, Robert and Maureen Feduniak, purchased the property
from Mr. Bonanno. Mr. Bonanno supplied our clients with a transfer disclosure statement, which is
mandated pursuant to the applicable provision of the California Civil Code. A copy of that
document is enclosed herewith. As you can see, no mention whatsoever was made of the scenic
easement, which was the subject of the Offer, or the Certificate of Acceptance by the Del Monte
Forest Foundation.

Unfortunately, the title company insuring title to the property did not pick up the existence
of the recorded Offer or the Certificate of Acceptance. Consequently, at the time Mr. and Mrs.
Feduniak finalized the transaction, they were blissfully unaware of the existence of either the
requirements of the Coastal Development permit or the scenic easement. The first knowledge they
had of any problem with the propertywas in the form of a letter, dated August 31, 2001, from the
Del Monte Forest Foundation stating that they would be arranging a site visit to view the property
(copy enclosed). While the letter referenced an easement, it contained no information whatsqever
as to the extent of the easement. That knowledge did not come until some time in the spring of
2002. The Feduniaks were stunned. They actually did not learn of the dimensions of the problem
with which they were suddenly faced until July 8, 2002, in the form of a letter from Steve Staub
(copy enclosed). Although Mr. Staub’s letter refers to a landscape plan prepared by Gary Girard
dated August 15, 1983, we have been unable to locate such a plan in the files pertaining to this
matter.

Based on the research this office has made, we do not believe that the penalties and fines
referenced in Mr. Traylor’s letter can be enforced against the Feduniaks. Under the applicable
provisions of the Coastal Act, it is clear that they were not the individuals who.committed the
violation, but were good faith innocent buyers for value. They paid $13,000,000.00 for the
property, based on a clear understanding that the property was unaffected by any obligation of the
nature referenced in your letter. In view of the fact that their purchase was consummated on
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Californmia Coastal Commission
March 14, 2003
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November 21, 2000, and from all we can determine the golf course was installed in late 1984 or
early 1985, over fifteen years had transpired since the construction of the course. It must be said
that the violation referenced is as flagrant as it could possibly be. The course is situated in front of
the residence and has been a noteworthy development since its original installation.

While Mr. and Mrs. Feduniak may have a variety of causes of action against the Bonannos,
obviously, that does not resolve the problem. They paid $13,000,000.00 for the property, and the
purchase was primarily motivated by the existence of the three hole golf course. We are continuing
to investigate this matter to determine a proper and appropriate course of action. It is our intent to
defend any action which the Coastal Commission may initiate. It seems inconceivable that such a
flagrant violation would have escaped the attention ofithe staff of the Coastal Commission for so
many years. It is equally inconceivable that a Certificate of Acceptance by the Del Monte Forest
Foundation was recorded on October 28, 1986, long after completion of the golf course.

It seems to us there has been more than an unreasonable delay on the part of the Coastal
Commission to enforce this violation, and it is our hope that we will be able to resolve this issue in
some way other than depriving the Feduniaks, who were by any measure good faith purchasers,
fully justified in believing that there were no problems with the Coastal Commission, or any other
permitting authority, with reference to the property.

We would like to discuss the issues raised by this matter at a time convenient with you, in
the hope that we can work something out which will function to resolve the issues raised by the
Notice of Intent to Commence a Cease and Desist Order and Restoration Proceeding.

Very truly yours,

MEE:ng
Enclosures

cc: Robert Feduniak (without encls.)
Dave Robertson (without encls.)
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BRUCE COWAN, ENVIRONMENTAL CONSULTANT
P.0. Box 671 .

Pacific Grove, CA 93950

Survey May 8, 1983

Mr, Roger Poole, Designer
P.0, Box 532“’
Carmel, CA 93922

" Re: Endangered plant survey, Bonanno, Griggs & Miller residence, 17-Mile Drive,
Pebble Beach, Lot 38 Block 151 A, A.P. 082612

GE.JM DESCRIPTION

The existing house 1s situated midway up a steep dune, though ﬂ.ooding
and poor drainage in the back yard indicate that a relatively shallow Xayer
of sand overlies landforms of bedrock, A steep bank below (west of) the house
is covered with Hottentot fig ice plant and ornamental pink mesexbryanthemun,
A steep bank behind (east of) the house contains ice plant and Holland dune
grass. The flat area within the immediate vicinity of the house is paved,
or landscaped with a lawn (mostly converted to weeds), and various rocks and
ornamental shrubs., This landscape includes a solitary native coyote bush
and several dozen native seaside daisies-~probably volunteers, ~~. the only
natives in close proximity to the house. Several other species of native
plants cccur in small numberx in locations well below the house,

ENDANGERED SPECIES
No rare or endangered native plants were seen near the existing house
or the proposed extension, or elsewhere on the property.
PLANT LIST
Ice plant- Carpobrotus edulis (exotic)

Pink mesembryanthemum-. Drosanthemum floribundum (exotic)
Holland dune grass--immophila arenaria (exotic)

Pampas grass--l large clump--Cortaderia jubata (exotic) T TR TR F T

Weedy annual grasses in lawne-mostly Bromus (exotic) 7 ’Eﬁihn@ﬁa VAR

Seaside daisy--Erigeron glauca 1 E‘z ,Lt@“' vtk {;;a;z}ij

Coyote bush.-Baccharis pilularis war. consan eum . [ JUNOS 1983

Bush lupine-guginu arboreus CMT’"ON‘ 1
' eg';L__E_ \ ORI

Bsgkvlﬂ;?;;:- Er:oizo‘::umnan:::ifol um COASTAL COMMIGSICH

-&riogonum parvifolium CENTRAL COAST BASTRICT

Lizardtail--Eriophyllum staechadifolium
Dune dedge-~-Carex pansa , . -

.
s Cpmse
Bruce Cowan
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WWAWBAWWMWOF“WWWNW '
WITH SECTION 1102 OF THE CIVIL CODE AS OF (date) ___Jut:c 15th, 20800- . IT 1S NOT A WARRANTY OF ANY
KIND BY THE SELLER(S) OR ANY AGENT(S) REPRESENTING ANY PRINCIPAL(S) IN THIS TRANSACTION, AND IS
NOT A SUBSTITUTE FOR ANY INSPECTIONS OR WARRANTIES THE PRINCIPAL(S) MAY WISH TO OBTAIN.

‘ I
COORDINATION WITH OTHER DISCLOSURE FORMS
This Real Estate Transfer Disclosure Statement is made pursuant to- Section 1102 of the Civil Code. Other statutes require
disclosures, depending upon the details of the particular real estate transaction (for example: special study zone and purchase-money
liens on residential property).

Substituted Disclosures: The foliowing disclosures have or will be made in connection with this real estate transfer, and are
intended to satisty the disclosure obligations on this form, where the subject matter is the same:

O inspection reports completed pursuant to the contract of sale or receipt for deposit.

N

O Additional inspection reports or disclosures: ____~ - ~

]
SELLER'S INFORMATION

The Seller discioses the following information with the knowledge that even theugh this is not a warranty, prospective Buyers rndy rely
on this information in deciding whether and on what terms to purchase the subject property. Seller hereby authorizes any agent(s)
repraesenting any principal(s) in this transaction 1o provide a copy of this statement to any person or entity in confiection with any
actual or anticipated sale of the property.

THE FOLLOWING ARE REPRESENTATIONS MADE BY THE SELLER(S) AND ARE NOT THE -
REPRESENTATIONS OF THE AGENT(S), IF ANY. THIS INFORMATION IS A DISCLOSURE AND IS NOT
.INTENDED TO BE PART OF ANY CONTRACT BETWEEN THE BUYER AND SELLER..
Seller [Yis O is not occupying the property.

A. The subject property has the items chcckcd below (read across):

S Range . X Oven X' Microwave
Gk Dishwasher (i Trash Compacior X Garbage Disposal
3K Washer/Dryer Hookups (XRain Gutters
X Burglar Alarms X Smoke Detactor(s) DKFire Alarm
T.V. Antenna . (XSateliite Dish O Intercom '
Central Heating - O Cantral Air Conditioning D Evaporator Cooler(s).
O Wal'Window Air Conditioning O Sprinkiers (¢ Public Sewer System
O Septic Tank - . 0O Sump Pump . J Water Softener
&, Patio/Decking : 0 Built-in Barbecue O Gazebo ,
0O Sauna : ) il .
" Hot Tub (3 Locking Safety Cover* O Pool O Child Resistant Barrier* [XSpa [J Locking Safety Cover' __
Security Gate(s) - 5 Automatic Garage Door Opener(s)® R Number Remote Controls __ &%
Garage: RAttaohed 3 Not Attached 0 Carport .
Pool/Spa Heater: K Gas 0 Solar O Electric
Water Heater: [X’ Gas G Water Heater Anchored Braced,
o or Strapped* . :
Water Supply: 5 City : O - Wel . . O PrivateUtiityor .
Gas Supply: I Utility O Bottled Other
%Wlndow Screens O Window Security Bars (J Quick Release
- . Mechanism on Badroom Windows*
(Continued on page 2) (*ses footnote on page 2)
Buyer and Seller acknowledge recaipt of eopy of this pags, which col Page 1 of Pages.
. Buyer's initials ( g ﬁ\i ) Seller's initiais .
THIS FORM HAS BEEN APPROVED BY THE CALIF SOCIATION OF REALTORS® (C.A.R.). NO REPRESENTA AS TO THE LEGAL VALIDITY OR:

ADEQUACY OF ANY PROVISION IN ANY SPECIFIC TRANSACTION. A REAL ESTATE BROKER IS THE PERSON ALIFIED TO ADVISE ON REAL ESTATE
TRANSACTIONS. IF YOU DESIRE LEGAL OR TAX ADVICE, CONSULT AN APPROPRIATE PROFESSIONM..
The copyright laws of the United States (Title 17 U.S. Code) forbid the un

authorized reproduction of
machAnﬁ_ %gmolher means, lncluding facsimile or computerized formats. Copyright © 1990-1999, CMFORNIA?&?SOCMTBN OF m

ublished and W - OFFICE USE ONLY
;EAL ESTATE ausmessbgsnwces INC. REVISED 4799 Reniawear hv Rrakar A
a subsidiary of the CALIFORNIA ASSOCIATION OF REALTORS®
525 South Virgil Avenue, Los Angeles, California 80020
PRINT DATE BUYER’S COPY
RsEP® REAL ESTATE TRANSFER DISCLOSURE STATEM ENT (TDS-11 P/ Exhibit 8
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Subject roperty Adcrees: a5 17 M, e D, le/lgb(c Daad,\ oaw:_ &= !5 "0c

MM”

STt 1980
B. Are you (Seller) aware of any significant defects/malfunctions in any of the folowing? D Yas [0 No. If yes, check appropriste space(s) beiow.
0 iInterior Walis 3 Ceilings: (O Floors (O Exierior Walls 1 Insulation [J Roof(s) O3 Windows [0 Doors O f‘oundnion O Stab(s)
0 Driveways 0 Sidewalks (0 Walis/Fences O Ejectrical Systems [ PIumblng/SmnlSopﬂcs O Other Structural Components.
{Describe:

if any of the above is checked, explain. (Attach additional sheels if necessary):

-

*This garage door cpener or child resistant pooi bamier may not be in compliance with the safety standards relating to automatic reversing devices as
sotfommChaptons(oommondnqwnh&won19890)0!PanaotolvislonIaogorWMpoduhysw\damaMmdoz.S(mwmm
Section 115920) of Chapter 5 of Part 10 of Division 104 of, the Health and Safety Code.” ﬂnwammtumaynotbeamhond,bmeed.orstrappodin
accordance with Section 19211 of the Health and Safety Code. Mndowsecuﬁtybanmaynothawquknhmmm&smmmuammm
1995 Edition of the Califomia Bulldlng Standards Code.

C. Are you (Selier) aware of any of the following:
1. Substarces, materials, or products which may be an environmental hazard such as, but not fimited to, asbeslos fom\aldehyde radon gas, lead-based

paint, fuel or chemical storage tanks, and contaminated soif or water on the subjectproperty .......... . c..ccoivoinnuannas 0 Yes & No
2. Features of the property shared in common with adjoining landowners, such as walis, fences, and deiveways,
whose use or responsibility for maintenance may have an effact on the subject propemty. ... ......o.oivveeeiienieeneeenan. iYes 0 No
3. Any encroachments, easements or similar matters that may affect your interest in the subject property. . ...................... Yas OO No
4, Floom_addﬁons structural modifications, or other alterations or repairs made without necessarypermits . ..................... O Yes C
§. s, structural modifications, or other alterations or repairs not in compliance with buildingcodes .................. O Yes X No
6. Fill (c (compacted or otherwise) on the property orany portionthereof . ........... ... ittt it Q‘Yes 0 No
7 Any settling from any cause, or slippage, siiding, or oma SONPIOBIBMS . . ... veveeseinannnn. Ve X O Yes CP<No
8 Flooding, drainage or grading ProBIBMS . . ... ....... ;c..iiveetienreinieeetriiieeeianeaes T ‘;‘ ............... O Yes X'No
kWrdamagemthepropeﬂyoranyolhsﬂucturesﬁpmﬁrs, earthquake, floods, or 1andsiides . . . ... ... pe - cerurrennnnnn 00 Yes O No
10. Any zoning viclations, nonconforming uses, violations gk setback” requirements. ................... et O Yes x"No
11, Neighborhood noise Probloms OF OINEF MUISENCES - . . ..« ..ervnere s e st e et e e e e s sesenasansaeanannns vereaaeas O Yes @<No
12. CC&R's or other deed restrictions or ObHGANONS . ... .......vueurenn et iienneeaness Ceeens X, PKYes O No
Homeowners’ Association which has any authority over the SUDJBCt PrOPEIY . . . . ... ...uvens s e nne e ernteneanrrnennnnnnn O Yes <No
' Any “common area” (facihities such as pools, tennis courts, walkways, or other argas co-owned in undivided
~ TMErest with ONerB). ... ... e e e e REE  CRERTRLTTRRLTEE O YesDXo
K. Any notices of abatement or citations against the PrOPORY ... 3 CRTERRTRPPRPRI 0 Yes @No

‘16. Any laweuits by or against the seller threatsning to or affecting this real property, including any iawsuits alleging a defect or
deficiency in thig real property or "common areas (faciliﬁes suctt as pools, tennis courts, walkways or other areas, co-owned -

in undividedAterest with others) ................ N e e e ettt ea e e aaa e, JUR O Yes a?o
If the answer to any of these is yes, explain. {Attach additional sheets if necessary) sNiem & = SRy i
T RpAC ™ ~S (IQ\ mea & C‘ T e fb’“al S Cftﬁf’
T el

Sefier certifies that the Informltion herein is true and comct to the best of the Seller's knowledge as. of the date signed by the Seller.

Seller&‘ﬁ =( M ¥ N ﬂi{t} /-4 - <=
Seller \;44’ g4 [@’/Mﬁ ' ‘Date S I~ 4’@

Buyer and Seiler f copy of this page, which tes P :T':l:d USE so;:(w
Buyer's Initials Seller's {nitials REV|SED 4/99 o: Dedgn:: roker
]

Nmba
PRINT DATE
RSEP 99

BUYER'S COPY -
REAL ESTATE TRANSFER DISCLOSURE STATEMENT (TDS-11 PA Exhibit 8

thhq
Wm»mE E_.E:r'__ﬂ )‘o‘umn Lo - 1"—’-“*‘?—&—# g
.cmnsm . Rook): Type: _Laef Ih Isr YA [&‘v

. Asthers, (o the ng‘w" mevn Yoo O¥Ro. wnmmm.
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;waropcnym 345 /7‘ M,/e Df; P&&L‘ Bead\
I LW ] ‘ 4- {~~) “ ‘ )

[ ] .
“ ~ AGENTS INSPECTION DISCLOSURE ™~
ﬂobooanpbhdmlyﬂﬂnmbwby transaction.)

THE UNDERSIGIVIR: BASIDIAN: Ms)ummmum
nonmmnamouAvacowmmmmmu O THE
IBLE AREAS OF THE PROPERTY IN CONSUNCHONWTNITHAMNAUIRY, STATES THE FOLLOWING:
Aqontnomnoltomfordudoom

Qucnx&

F‘“‘Bk?i“m‘\%m A'X” o\m

\L\e &o&e« silg TE %Q pt«‘ﬁg‘

AN v [tbhb\-

#RE rLid \ (AL
tc\w-

F‘E\P*f | m\-‘\
Glhwed Kéf Um P
Aoomaromnmumsmn_(,mm ‘K‘— ‘ J.E.r(vag : Date \L{H‘Ov
AGENT'S mspec"xon DISCLOSURE Ny

(To-be completed only if the agent who has obtained the offer is other than the agent above.)

THE UNDERSIGNED, BASED ON A REASONABLY COMPETENT AND DILIGENT VISUAL INSPECTION OF THE
ACCESSIBLE AREAS OF THE PROPERTY, STATES THE FOLLOWING:

0 Agom notes no items for disclosm

vae A/4 /00

BUYER(S) AND SELLER(S) MAY WISH TO OBTAIN PROFESSIONAL ADVICE AND/OR INSPECTIONS OF THE
PROPERTY AND TO PROVIDE FOR APPROPRIATE PROVISIONS IN A CONTRACT BETWEEN BUYER AND
SELLER(S) WITH RESPECT TO ANY ADVICEANSPECTIONS/DEFECTS. :

UWE ACKNOWLEDGE RECEIPT OF A CO/P[Y OF THIS STATEMENT.

Buyer WM? W oamJ///l/M
Buyer . i s /‘/ﬁ f///m'/ Oate i

Dm.\\l\(lﬁo

l( : L.f””

Agent (Broker Representing Seiler)

Agsnt(Broksr Obtaining the Offer) ’2/ ﬂ %//W/’

vand 10/

SECTION 1102.3 OF THE CIVIL CODE PROVIDES A Bl&/ER WITH THE RIGHT TO RESCIND A-PURCHASE
CONTRACT FOR AT LEAST THREE DAYS AFTER THE DELIVERY OF THIS DISCLOSURE IF DELIVERY OCCURS
AFTER THE SIGNING OF AN OFFER TO PURCHASE. IF YOU WISH TO RESCIND THE CONTRACT YOU MUSTACT
WITHIN THE PRESCRIBED PERIOD."

- A REAL ESTATE BROKER IS QUALIFIED TO ADVISE ON REAL ESTATE IF YOU' ‘DESIRE LEGAL ADVICE,

CONSULT YOUR ATTORNEY.

This form is available for use by the entire real estate industry. It is REVISED 409 - OFFICE USE ONLY

not intended to identify the user as a REALTOR®. REALTOR® is a Reviewed by Broker

registered coilective mark which may be used only by ) .

members of the NATIONAL ASSOCIATION OF REALTORS® who - orDesignes ___

subscribe to s Code of Ethics. Date PP

PRINT DATE
RSEP9

BUYER'S COPY

_REAL ESTATE TRANSFER. msm.osuns STATEMENT (TDS-11 p# Exhibit 8
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T | W73 DEL MONTE FOREST FOUNDATION, INC.

Forast Lake and Lopez Roads, Pebble Beach, CA 93953

(831) 373-1293 Fax (831) 373-2357

August 31, 2001

Mr. & Mrs. Robert Feduniak
54 Sawgrass Ct
Las Vegas, Nevada 89113

Dear Mr. & Mrs. Feduniak:

As I hope you aiready know, the Del Monte Forest Foundation (DMFF) holds an easement
affecting your property. The Del Monte Forest Foundation is the non-profit conservation
organization designated to hold and maintain open spate in the Del Monte Forest Area of
Monterey County’s Land Use Plan. As the Professional Forester for DMFF, I am contacting you
to reacquaint you with the provisions of our easement by enclosing a copy of the recorded
casement. The principal purpose of most of our easements is to conserve and protect scenic and
biological resources unique to the Del Monte Forest that occur on your parcel. One provision of
the easement is permission to make periodic on-site reviews of current conditions within the
casement area.

Within the next 60 days, we will be arranging a time to visit your parcel when you or a
representative familiar with your property could join us to review the conditions in the easement.
As a cooperative effort, we hope you might be able to give us details about property and
easement boundaries and other items relating to your use that we might miss if we were
unaccompanied. We in turn might be able to answer questions you may have about various
easement provisions and how they apply in your case.

We hope to complete this year's easements review within the next couple months. Please
contact us by phone, FAX, mail or email as given below at your earliest convenience to let us
know what timing and arrangement will work best for you, and whom you would like usto -
contagt if you will not be involved personally. We look forward to hearing from you.

Sincerely, e

Stephen R. Staub
Consulting Forester for the Del Monte Forest Foundation

Direct Contact: Phone: (831) 335-1452
FAX: (831)335-1462
Email: staubtre@pacbell.net

CC: Paul D. Gullion, Legal Counsel

Exhibit 8
CCC-03-CD-09 and CCC-03-RO-07
(Feduniak) Page 14 of 20
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1 DEL MONTE FOREST FOUNDATION, INC.

Forest Lake and Lopez Roads, Pebble Beach, CA 93953

(831) 373-1293 Fax (831) 373-2357
July 8, 2002

Mr. & Mrs. Robert Feduniak
54 Sawgrass Ct
Las Vegas, Nevada 89113

Dear Mr. & Mrs. Feduniak:

Based on our site review in December 2001 of your property located at 3145 17 Mile Drive, Pebble
Beach, California, we have found that it is not in compliance with the provisions of the open space
easement the Del Monte Forest Foundation (DMFF) holds on your property. We are aware that at the
time of purchase, you were unaware of the existence of an.open space easement on your property, and
that the previous owners installed the current landscaping. To determine whether or not current.
landscaping may have been approved as part of permit processing, we recently obtained from Coastal
Commission files copies of the approved landscape plan prepared by Gary Girard, dated August 15, 1983
that was prepared for the original owners; Bonanno, Griggs and Miller (see enclosed copy). This
landscape plan will be a valuable reference and starting point for bringing your property into compliance.
Also included as background information are other pertinent file materials related to petmit approval and
landscaping within the easement area.

The purpose of your easement is to conserve and protect scenic and biological resources unique to the Del
Monte Forest that occur on your parcel. The resources on your particular parcel include dunes habitat that
support unique vegetation and wildlife, Through a cooperative effort we would like to work with you in
bringing your property into compliance. One approach is to restore the easement area to native dunes
vegetation through phasing over a set period of time. We are currently working with very experienced
restoration consultants that work with private residences to create functional and aesthetically pleasing
native landscapes.

‘We would like to arrange a meeting in which we could discuss a plan for bringing your property into
compliance and also address any questions or concerns you may have. Being that your primary residence
is in Nevada, we can work with you to schedule a time when you are in Pebble Beach or meet with a
representative familiar with your property.__

Sincerely,

SN S

Stephen R. Staub
Forestry Consultant for the Del Monte Forest Foundation

Direct Contact: Phone: (831) 335-1452, FAX: (831) 335-1462, Email: staﬁbtre@gacbell.net

Attachments: Landscape Plan (24”X36"), Coastal Commmsnon staff report, Botanist Letter, Building
Designer letter

CC: Paul D. Gullion, DMFF Legal Counsel, Stephen W, Dyer, Esq.

Exhibit 8
CCC-03-CD-09 and CCC-03-RO-07
(Feduniak) Page 15 of 20
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: 1729783 y
701 OCEAN STREET, ROOM 3 STAFF REPORT: 6/22/83
SANTA CRUZ, CA 95060 HEARING DATE:_7/13/83
(408) 426-7390 ATSS: 8-529-2304 STAFF: L. Locklin

ADOF =3

S
B

L:rl-J .,luJ

STAFF REPORT: CONSENT CALENDAR

C":-'-"Iv RN L LUN‘»W’JS‘C;({)N
CEWIRAL COAST DISTRICT

PROJECT DESCRIPTION

APPLICANT: Bonanno, Miller and Griggs l

\

PERMIT NO: 3-83-110
PROJECT IOCATICN: Inland of 17 Mile Drive, Asilamar area of Del Monte
- Forest, Monterey County, APN 8-261-02

PROJECT DESCRIPTICN: Demolish existing single-family residence, remove
and replace +2500 cubic yards of fill, construct new single-family dwelling

LoT AREA: 71,839 sq. ft. . ZONING: Residential
- oy
/7 BLDG.COVERAGE: 6076 sq. ft. A PLAN [DESIGNATION: Approved LUP,
\ ' : S valid modifications: 1du/l.5 acres

AR Y \ . PAVEMENT COVERAGE: 4176 sq. ft. PROJECT DENSTTY:+ldw/l1.5 acre
N\ :
v/ : .
{
N

'LANDSCAPE COVERAGE: 12,388 sq. ft. HEIGHT ABV.FIN.GRADE: 21 feet

LOCAL APPROVALS RECEIVED: Monterey County zoning approval, design
Review/ Categorically Exempt from CEQA.

pTI: A

Exhibit 8
CCC-03-CD-09 and CCC-03-RO-07
(Feduniak) Page 16 of 20



" be removed in stages and the dunes stabilized with native plantings to minimize

O )

3-83-110 BONANNO, MILLER, GRIGGS Page 2

o »~

I. STAFF RECOMMENDATION

The Staff recamends that the Cammission adopt the following Resolution:

Approval With Conditioﬁs

The Executive Director hereby grants a pemmit for the proposed development,

subject to the conditions below, on the grounds that, as conditioned, the development
will be in confomity with the provisions of Chapter 3 of the California Coastal

Act of 1976, will not prejudice the ability of the local goverrment having
jurisdiction over the area to prepare a Local Coastal Program conforming to the
provisions of Chapter 3 of the Coastal Act, is located between the sea and the

first public road nearest the shoreline, and is in confomance with the public
access and public recreation policies of Chapter 3 of the Coastal Act, and will

not have any significant adverse impacts on the envirorment: within the meaning

of the California Envirormental Quality Act. . .-

II. RECOMMENDED (DNDITI(NS

1. ‘Prior to transmittal of the pezmit, pemittee shall submit to the Executive
director for t his review and approval-

a) An offer to dedicate an easement for the protection -of the scenic and
natural habitat values on the site, Except for a "building envelope" area
not to exceed 14% of the lot, the offered easeament shall cover all of the
subject parcel. Such easement shall be granted to an appropriate public
agency or conservation foundation, and shall include provisions to prohibit
development; to prevent disturbance of native groundcover and wildlife; to
provide for maintenance and restoration needs in accordance with the approved
landscape plan; and to specify conditions under which non-native species

may be planted or removed, trespass prevented, and entry for scientific
research secured.

The grantee for such easement and all provisions thereof, including designations
of precise boundaries, shall be subject to advance written approval by the
Executive Director in consultation with the Office of -the Attorney General

and the California Coastal Camnission Legal Department. The request for

such approval shall be accarpanied by parcel map showing location of easement
boundary. Such easement shall be free of prior liens.

The offer shall run with the land in favor of the people of the State of
California, binding successors and assigns of the applicant or landowner.
The offer of dedication shall be irrevocable for a period of 21 years, such
period running from the date of recording.

b) Engineered plans showing final grading and house foundation plans.

. 2. Prior to construction of the house foundation, pemmittee shall submit, to
the Executive Director for his review and approval, a restoration and landscape
plan prepared in consultation with a professicnal botanist. The plan shall show
the removal of all ice plant and other exotics on the site and revegetatlon of
the lot with dune vegetation native to the Asilamr dunes. The ice plant shall

erosion, A timetable for this work shall be submitted. Plant materials indicated
on the. approved plan shall be installed in accordance with the timetable and
permanently maintained in good oondltlon.
_ Exhibit 8
3. Unless waived by the Executive Director, a separate coast
CCC-03-CD-09 and CCC-03-RO-07
required for any additions to the permitted development. (Feduniak) Page 17 of 20
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BRUCE COWAN, ENVIRONMENTAL CONSULTANT
P.0O. Box 671 .

Pacific Grove, CA 93950
‘Survey May 8, 1983

Mr, Roger Poole, Designer
P,0., Box 532“
Carmel, CA 93921

Re: Endangered plant survey, Bonanno, Griggs & Miller residence, 17-Mile Drive,
Pebble Beach. Lot 38 Block 15 A, A.P. 08-261=2

GEHERAL DESCRIPTION

The existing house is situated midway up a steep dune, though flooding
and poor drainage in the back yard indicate that a relatively shallow Xayer
of sand overlies landforms of bedrock, A steep bank below (west of) the house
1s covered with Hottentot fig ice plant and ornamental pink mesembryanthemum,
A steep bank behind (east of% the house contains’ice plant and Holland dune
grass, The flat area within the immediate vicinity of the house is paved,
or landscaped with a lawn (mostly converted to weeds), and various rocks and
ornamental shrubs. This landscape includes a solitary native coyote bush
and several dozen native seaside daisies.-probably volunteers, '~ the only
natives in close proximity to the house. Several other species of native
plants occur in small numberx in locations well below the house,

ENDANGERED SPECIES
No rare or endangered native plants were seen near the existing house
or the proposed extension, or elsewhere on the property.
‘ * PLANT LIST
Ice plant- Carpobrotus edulis (exotic) o

Pink mesembryanthemum--Drosanthemum floribundum (exotic) |
Holland dune grass--immophila arenaria (exotic)

Pampas grass--l large clump--Cortaderia jubata (exotic) — Ty "“»«?“f:i\f’v'c,"ﬂ"'"ﬁq
Weedy annual grasses in lawn--mostly Bromus (exotic) ) ERNENE WAL
Seaside daisy--Erigeron glauca ! ,,L;??-""" ” "ﬂé‘i‘d
Coyote bush-Bacoharis pilularis war, consanguineum N7 JUND8 1383

Bush lupine--Lupinus arboreus ‘ : T

Sky lupinea”Lupinus nanus | AR
Buciwhea t-- Eriogonun parvi{oliun CENTRAL COAST DIETRICY

Lizardtail--Eriophyllum staechadifolium
Dune dedge--Carex pansa .

A
Bruce Cowan .

CCC-03-CD-09 and CCC-03-RO-07
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Roger Poole = %
registered building designer

September 23, 1983
Jeri Sheel
California Coastal Commission
701 Ocean Street, Room 310
Santa Cruz, Ca. 95060

Re: Permit 3-83-110

Dear Jeri:

In reference to your concern about the time schedﬁle for
the stages of landscaping, perhaps the following will be
sufficient clarification:

During the preliminary lot preparation, the iceplant and
non-native growth to the west of the buiiding site shall
be removed, as well as the carpobrotus to the southeast,

Upon completion of the preliminary lot preparation and
final grades are established in the areas above, areas
indicated as "Mixes A,B, § D" will be hydoseeded, as
specified. Also, the most westerly two areas, adjacent to
"Mixes A § B", will be planted.

Upon complefion of the retaining walls and the driveway,
the areas adjacent to the north and south property lines

(408) 649-3066

pobox (224 carmel ca. 93 927
L . :
CCC-03-CD-09 and CCC-03-RO-07
(Feduniak) Page 19 of 2f)
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will be planted with the remaining material, as speci-
fied, and including the area south of the parking area.

Upon completion 6¢f the exterior of the structure, the
balance of the planting will be placed.

-

Prior to these stages, a sprinkler/irfigation system
will be installed. )

The estimated total period time for construction is five
months, subject to rain conditionms. ’

Please call me if any additional information is desired.

Sincerely,

S. Please address any further communications to:
1141 Ocean View Blvd, Pacific Grove, Ca. 93950 -

Exhibit 8 :
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HARRY L. NOLAND NoLAND, HAMERLY, ETIENNE & HOSS AREA CODE 831
PAU(LI?VEMPE\QM()QQLY A PROFESSIONAL CORPORATION SALINAS 424-1414
*igas000) ATTORNEYS AT LAW (From I‘I'{fo“‘:f;fgg 372'7225

YRON E. ETIENNE, JR. SALINAS STREET 373-3622
JAMES D. SCHWEFEL, JR. P333 0 SB RE KING CITY 386-1080
STEPHEN W. PEARSON OST OFFICE BOX 2510 SALINAS FAX 424-1975
kl&%\?s\g/éKLE%WREY, JR. SALINAS, CALIFORNIA 93902-2510 WWW.NHEH.COM

RANDY MEYENBERG ’

MICHAEL MASUDA E-MAIL DETIENNE@NHEH.COM
CHRISTINE P. GIANASCOL

JO MARIE OMETER

Lisa NAKATA OMORI

LAURA A. A

WL GB;‘N;SROD OUR FILE No. 17898.000
JOHN E. KESECKER

LESLIE E. FINNEGAN

KIRK R. WAGNER

TIMOTHY J. BALDWIN March 21. 2003

OF COUNSEL

PETER T. Hoss
MARTIN J. MAY
BLANCA E. ZARAZUA

™

VIA FACSIMILE - 415-904-5400
AND UNITED STATES MAIL

Sheila Ryan

Headquarters Enforcement Officer
California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, CA 94105-2219

Re: 3145 17 Mile Drive, Pebble Beach
Robert & Maureen Feduniak
Violation No. V-3-02-038

Dear Ms. Ryan:
Thanks very much for your courteous discussion of today.

As I mentioned, I am not going to be available during the week of May 5th. Due to a long
standing commitment, 1 am scheduied to-be out of the office from May 2nd through the 9th. In
addition, there is an out of state business trip which I mentioned during our conversation, which is
from June 11th through the 13th. Consequently, please regard this letter as a formal request to
continue the hearing at least until July.

Given the fact that this violation has been ongoing for fifteen years, I do not see that there
should be a rush to judgment on this matter. I believe that some time ought to be given to
attempting to resolve the issue short of a hearing on the violation, which I will be pursuing, as
indicated in our conversation today.

Even though Section 13064 of the Coastal Commission regulations pertain to a hearing on a
permit matter, that section states that “...the matter shall be conducted in a manner deemed most
suitable to insure fundamental fairness to all parties concerned, with a view toward securing all
relevant information and material necessary to render a decision without unnecessary delay.” This

17898\000\244446,1:32103 Exhibit 9
CCC-03-CD-09 and CCC-03-RO-07
(Feduniak) Page 1 of 2




Sheila Ryan
March 21, 2003
Page 2

request for a postponement certainly falls in line with that section. I respectfully request that you
set the matter for hearing in July, as a matter of fundamental fairness.

MEE:ng

cc: Robert Feduniak
- Dave Robertson

17898\000\244446.1:32103

Respectfully,

NOLAND, HAMERLY, ETIENNE & HOSS

Myron E. Etienne, Jr.

A Professional Corporation

rd

Exhibit 9
CCC-03-CD-09 and CCC-03-RO-07
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STATE OF CALIFORNIA—THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904- 5200
FAX (415) 904- 5400

VIA FACSIMILE and REGULAR MAIL

March 28, 2003

Myron E. Etienne, Jr.

Noland, Hamerly, Etienne & Hoss
P.O. Box 2510

Salinas, CA 93902-2510

Subject: ~ Request for Continuance of Hearing for Cease and Desist
"Order and Restoration Order Proceedings

Violation No.: V-3-02-038

Property Location: 3145 17 Mile Drive, Pebble Beach, Monterey County -
(APN 008-261-002) '

Violation Description: Unpemfi't'tned three-hole golf course within open space easement

Dear Mr. Etienne:

I am writing to respond to your written request dated March 21 2003 for a continuance of the
hearing on the above-referenced matter. Staff understands that long-standing previous
commitments prevent your representation of the Feduniaks at the May or June Commission
hearings. While continuances are not automatically granted for enforcement matters, we had not
yet publicly noticed or formally placed this item on the agenda and we are able to grant your
request for a continunance. We intend to schedule the hearing for the proposed Cease and Desist

Order and Restoration Order during the Commission meeting that is scheduled for July 8-11,
2003 in Petaluma.

‘Exhibit 10
CCC-03-CD-09 and CCC-03-RO-07
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Etienne 032803
Page 2 of 2

Staff understands that you wish to propose possible off-site mitigation projects as potential
alternatives to a formal enforcement action to resolve the violation. Staff reiterates, however, as
Lisa Haage and I discussed with you last Friday that retention of the unpermitted three-hole golf
course is not to be expected. The golf course is not in compliance with the terms and conditions
of Coastal Development Permit (CDP) No. 3-83-110 and is inconsistent with the recorded open
space easement on the subject property. The terms and conditions of CDP No. 3-83-110 run
with the land, and bind all future owners and possessors of the subject property. I would note
that under the Coastal Act regulations Section 13166(a), “The executive director shall reject an
application for an amendment to an approved permit if he or she determines that the proposed -
amendment would lessen or avoid the intended effect or an approved or conditionally approved
permit.” Therefore, staff cannot recommend an action that would lessen or avoid the intended
effect of CDP No. 3-83-110. In addition, since the open space easement has been recorded and
accepted, the Commission is constrained in its abilityta do anything that would impinge on this
recorded property interest, or serve to eliminate the native dune vegetatlon requirements of the
recorded open space easement. :

If you have any questions regarding this letter or the pending enforcement case, please do not
hesitate to call me at (415) 597-5894.

Sincerely,

Sheila Ryan
Headquarters Enforcement Officer

cc: Lisa Haage, Chief of Enforcement ..
Charles Lester, Central Coast District Deputy Director
Robert and Maureen Feduniak, property owners
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PAUL D. GULLION

Attorney at Law
GROWER SHIPPER BUILDING
512 PAJARO STREET, SUITE 12
P O BOX 1687
TELEPHONE (831) 758-1083 SALINAS CA 93902 FAX (831) 758-1408

Email:pauldgullion@aol.com

April 30, 2003

Mike Reilly, Chairperson

California Coastal Commission
County of Sonoma

575 Administration Drive, Room 100
Santa Rosa, CA 95403-2887 '

RE: 3145 17 Mile Drive, Pebble Beach/Feduniak
Dear Mr. Reilly:

I am writing to you on behalf of the Del Monte Forest Foundation concerning the above
property. It has come to the attention of the Foundation that the Coastal Commission has filed a
Notice of Violation against the owners of this property, Mr. and Mrs. Robert Feduniak, based
upon a violation of the open space easement that was granted to the Foundation by the original
owner of the property. Specifically, we understand that the landscaping installed by the prior
owner does not conform to the approved plans for the property, and thus violates the provisions
of the open space easement. It should be noted that the Foundation has not been provided with a
copy of the Notice of Violation even though the Foundation holds the open space easement in
question.

A review of the Foundation’s file materials concerning the property in this matter indicates that
the current residence replaced an older residence located on more or less the same site, and that
at the time of the permit applicationl for the current residence, the site was in a degraded
condition with little native vegetation, did not contain any threatened or endangered species or
any environmentally sensitive habitat or wetlands. It appears that when the prior owners of the
property undertook the permit process leading to the building of the current residence, a
landscaping plan using native plants was required and approved by the Commission. However,
when the prior owner built the residence either the approved landscaping plan was not used, or
the current landscaping plan was installed subsequently.

In December of 2001, the Foundation, through its Forestry Consultant Steve Staub, in the course
of inspecting a number of properties on which the Foundation holds easements, conducted a site
review of the Feduniak property. Based upon that review, the Foundation concluded that the
Feduniak property was not in compliance with the approved landscaping plan and the provisions
of the open space easement.
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Mike Reilly

California Coastal Commission
April 30, 2003

Page Two

The Foundation then notified the current owners of the property about the issue, and was advised
by them that they were not aware of the easement held by the Foundation. Apparently, the title
company that insured the Feduniak’s title when they purchased the property did not either locate
or disclose the recorded easement held by the Foundation. Thereafter, the Foundation was
contacted by an attorney representing the Feduniaks who advised the Foundation that his clients
had filed a claim with the title company, and that the claim was being processed through proper
channels with the title company’s legal counsel. The Foundation, through its legal counsel,
periodically contacted the Feduniak’s legal counsel for updates on the claim that had been filed.
On March 28, 2003, the Foundation was contacted by the Feduniak’s new legal counsel who
inquired into whether the Foundation would be agrecavle, as the easement holder, to resolving
the violation by the payment by the Feduniaks to the Foundation of compensation that could be
used in enhancing environmental conditions on other sites under the jurisdiction of the
Foundation. Under the proposal advanced, the current landscaping could remain in place. The
Foundation indicated that it would review the concept and advise the attorney of its position.

The Foundation takes seriously its role in the environmental management of properties under its
jurisdiction in the Del Monte Forest, and the Foundation takes action based upon what is in the
best interests of the Forest and its residents and habitat. The Foundation understands that any
decision concerning mitigation of the violation in this matter rests with the Commission, and the
Foundation will certainly work with the Commission if it believes that a proposal such as that
advanced by the Feduniaks is proper under the circumstances. As part of the Foundation’s effort
in this regard, it has identified two possible uses of any compensation that might be paid by the
Feduniaks to resolve this matter.

1. The removal of the foundation of the Lemos house (owned by the Foundation and located
adjacent to the Gingerbread House and Indian Village, a short distance north of the
Feduniak property), and the restoration of the stabilized dune soils in this area with native

- dune species. The Foundation had previously been considering this because the Lemos
house foundation is becoming unstable and a potential safety hazard, but had not yet
proceeded because a funding source had not been identified. Additionally, the area
immediately north and east of the Gingerbread House (west end of Indian Village, also
owned by the Foundation) has been adversely impacted in recent years both by extensive
tree mortality from pitch canker, and by increased runoff from Spyglass Hill that follows
the natural swale in this area into the mouth of Seal Creek. The installation of a designed
runoff retention structure, biostabilized with native plants accompanied by exotics
eradication, and a comprehensive rehabilitation treatment for the native pines at the west
edge of Indian Village, would be a great benefit to the area in that it would provide a
significant improvement to the environment of the Indian Village area and would
advance the purposes of the Foundation.
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Mike Reilly

California Coastal Commission
April 30, 2003

Page Three

2. The stabilization and installation of native plantings along the main side stream channels
of Pescadero Canyon. Once again, this area could really benefit from such work, and
when completed the habitat and environment in this area would be greatly enhanced.

With further review, other possible sites could be identified for use in this type of mitigation
project.

As noted above, the Foundation views any violations seriously, and the Foundation wishes to
work with the Commission to obtain a proper result in this matter. The Foundation believes that,
if the Commission is o inclined, highly beneficial remedial areas can be identified and restored
through the use of monetary mitigation measures. We would be happy to meet with you to

discuss this matter.
Wym

PAUL D. GULLION

pdg

cc: G. F. Craig, Jr., President, Del Monte Forest Foundation
Steve Staub, Consulting Forester, Del Monte Forest Foundation
Sheila Ryan, California Coastal Commission
Myron E. Etienne, Jr., Attorney for Mr. and Mrs. Feduniak
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PAUL D. GULLION

Aftorney at Law
GROWER SHIPPER BUILDING
512 PAJARO STREET, SUITE 12
P O BOX 1687
TELEPHONE (831) 758-1083 SALINAS CA 93902 FAX (831) 758-1408
Email:pauldgullion@aol.com

June 12, 2003

Mike Reilly, Chairperson

California Coastal Commission

County of Sonoma

575 Administration Drive, Room 100 ..
Santa Rosa, CA 95403-2887

RE: 3145 17 Mile Drive, Pebble Beach/Feduniak
Dear Mr. Reilly:

I am writing to you as a follow-up to my prior letter sent on behalf of the Del Monte Forest
Foundation and concerning the above property. I am enclosing herewith maps indicating areas
within the Del Monte Forest for possible mitigation if the Coastal Commission is inclined toward
such a resolution of the violation. Please feel free to contact me with any questions you may

have concerning the enclosed.
V(itr;%y ursf

PAUL D. GULLION

pdg

enclosures

cc: G. F. Craig, Jr., President, Del Monte Forest Foundation (w/enclosures)
Steve Staub, Consulting Forester, Del Monte Forest Foundation (w/enclosures)
Sheila Ryan, California Coastal Commission (w/enclosures)
Myron E. Etienne, Jr., Attorney for Mr. and Mrs. Feduniak (w/enclosures)
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PAUL D. GULLION
Attorney at Law
GROWER SHIPPER BUILDING
512 PAJARO STREET, SUITE 12
P O BOX 1687
TELEPHONE (831) 758-1083 SALINAS CA 93902 FAX (831) 758-1408
Email:pauldgullion@aol.com

June 17, 2003

Mike Reilly, Chairperson

California Coastal Commission
County of Sonoma

575 Administration Drive, Room 100
Santa Rosa, CA 95403-2887

RE: 3145 17 Mile Drive, Pebble Beach/Feduniak

Dear Mr. Reilly:

My client, the Del Monte Forest Foundation, has had the opportunity to review the possible costs
involved in implementing mitigation measures relating to the violation at the above property. 1
am thus forwarding this letter to you for your information should the Coastal Commission be
inclined toward this type of resolution of this matter. Initially, it must be noted that specific
figures cannot be developed at this point without conducting thorough mitigation studies. The
cost figures set forth in this letter therefore represent estimates which would be subject to change
when and if such studies were conducted.

In order to provide some context for the estimates provided in this letter, it appears that the
removal of the existing golf course on the subject property, and the installation of native
plantings, would cost between $50,000.00 and $100,000.00. The mitigation work in the
Pescadero Canyon area noted on the map I previously sent to you would cost between
$125,000.00 and $300,000.00. The mitigation work in the Indian Village/Lemos House
Foundation/Gingerbread House areas noted on the maps sent to you would cost between
$100,000.00 and $250,000.00. Thus, it would appear that the mitigation measures in the areas
set forth on the maps provided to you would be in the range of $225,000.00 to $550,000.00. Any
of these alternatives is thus likely to cost as much or more than replacing the existing golf course
landscaping with native vegetation around the Feduniak residence. Please feel free to contact me
with any questions you may have concerning the enclosed.

o

pd

cc::g G. F. Craig, Jr., President, Del Monte Forest Foundation
Steve Staub, Consulting Forester, Del Monte Forest Foundation
Sheila Ryan, California Coastal Commission
Myron E. Etienne, Jr., Attorney for Mr. and Mrs. Feduniak

Exhibit 13

CCC-03-CD-09 and CCC-03-RO-0"

(Feduniak)



STATE OF CALIFORNIA—~THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904- 5200
FAX {415) 904- 5400

VIA FACSIMILE and REGULAR MAIL

E g
4

June 18, 2003

Paul D. Gullion, Attorney at Law
P.O. Box 1687
Salinas, CA 93902

Subject: 3145 17 Mile Drive, Pebble Beach, Monterey County (APN 008-261-002)

Dear Mr. Gullion: =

I am in receipt of a copy of your June 12 and June 17, 2003 letters, addressed to Commission
Chairman Reilly, regarding the Coastal Act violation on the above-referenced property. I also
received a copy of your April 30, 2003 letter, also addressed to Chairman Reilly and regarding
the same matter. I am responding not on behalf of Chairman Reilly, but to state the Commission
staff position on this matter. As you are aware, the existing unpermitted golf course is in direct
conflict with the terms and conditions of the Commission-approved coastal development permit
for the subject property, which specifically required restoration of the site with native dune
vegetation and preservation of the site through an Offer To Dedicate (OTD) open space
easement. Your client, the Del Monte Forest Foundation, accepted the OTD in 1986 and is the
current holder of the easement.

Staff understands from your recent letters that the Del Monte Forest Foundation is interested in
possible off-site mitigation projects as potential alternatives to a formal enforcement action to
resolve the violation regarding the open space easement on the subject property. We appreciate
your input and thoughts on this matter, but there are a number of legal and factual issues that
recommend against off-site mitigation, of which you may not be aware. Staff is not
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recommending any off-site mitigation as an appropriate resolution to this violation, because
allowing the golf course to remain on the subject property would require both an amendment to
the original permit and the Foundation’s abandonment of the easement. Under CCR § 13166(a),
staff cannot recommend such an amendment, as it would lessen the intended effect of the
approved permit, and staff is certainly not recommending that the Forest Foundation abandon the
easement. In fact, staff notes that two previous letters from the Foundation’s forestry consultant
to the property owners, dated August 31, 2001 and July 8, 2002, respectively, urged the property
owners to bring the site into compliance with the provisions of the open space easement. Staff
agrees with these earlier communications and would expect the Foundation to fulfill its
responsibilities as the accepting entity and holder of the easement. Moreover, as to the
Foundation’s administration of the easement, staff notes that under the terms of the OTD that the
Foundation accepted (copy enclosed), “Acceptance of the Offer is subject to a covenant which
runs with the land, providing that any.offeree to accept the easement may not abandon it but
must instead offer the easement to other public agencfes or private-associations acceptable to the
Executive Director of the Commission for the duration of the term of the original Offer to
Dedicate.” 5

Staff has placed this matter on the Commission’s July hearing agenda and is recommending that
the Commission issue a Cease and Desist and Restoration Order to compel restoration of the site
according to the approved permit. We are currently completing the staff report and will send you
a copy of the staff report and the hearing notice next week.

Thank you for your continuing interest in this matter. If you have any questions regarding this
letter or the pending enforcement case, please do not hesitate to call me at (415) 597-5894.

Sincerely,

Sheila Ryan
Headquarters Enforcement Officer

cc: Mike Reilly, Chairman, Coastal Commission
Peter Douglas, Executive Director, Coastal Commission
Lisa Haage, Chief of Enforcement
Charles Lester, Central Coast District Deputy Director
G.F. Craig, Jr., President, Del Monte Forest Foundation
Steve Staub, Consulting Forester, Del Monte Forest Foundation
Robert and Maureen Feduniak, property owners
Myron E. Etienne, Jr., Attorney for Mr. and Mrs. Feduniak
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the owner and the heirs, assigns, or successors in interest to the Property
described above for a period of 21 years. Upon recordation of an
acceptaﬁce of this offer by the grantee in the form attached hereto as
Eghibit D, this offer and terms, conditions, and festrictions shall have
the effect of a grant of open-space ;nd-scenic easement in gross and
perpetuity for light, air, view and the preservation of scenic qualities

over the open-space area that shall run with the land and be binding on the

parties, heirs assigns, and successors.

T PR

Acceptance of the Offer is subject to & co#eq;nt which runs with the

land, providing that any offeree to accept the easement may not abandon it

.bu% must instead offer the easement to other public agencies or private

associations acceptable to the Executive Director.of the Commission for the

duration of the term of the original Offer to Dedicate.

Executed on this day of , at

, California. DATED:

186

(General)

7 Y <Yk
;/Czﬂﬁéub;{ /letjiﬁl_ .

e

STATﬁ OF CALIFORNIA

Monterey } Ss. ‘ e

- ._beforé.me, the -undersigned, a. Notary Public in and for said

pounty oF__2om
. _ August 23, 1983

Liate. personally appeared._BeTt Bonanno ‘and Bonnie Bomanno**#*%

proved to me on the basis of satisfactory evidence

d
_ —_ ' Kbt/ year One
to he the person whose name subscribed Betse
lo the within instrument and acknowledged that they OFFCIAL SEAL Setsey |
executed. the same. LESLIE E. CAMCAM for.: the
WITNESS my hand and official seal. NOTARY PUBLIC - CALIFORNIA X, ornia,
/ ) MONTEREY COUNTY-483399 i)- and sworn,
M/ 2 My Commission Expires May 29, 1984 i i Gail I. Grlggs
Camcam DOAAaAs ' me 1S
- and

: Name (Typed or Printed) . che same.

OFC-2056 )

(This area for official notarial seal)

Y Exhibit 14

RIALO R pm tx . g 2 CCC-03-CD-09 and CCC-03-RO-07
7 J

(Feduniak) Page 3 of 3




BRUCE COWAN, ENVIRONMENTAI, CONSULTANT
P.0. Box 671
Pacific Grove, CA 93950

Mr, Roger Poole, Designer
P.0. Box 5324
Carmel, CA 939520

Re: Endangered plant survey, Bonanno, Griggs & Miller residence, 17-Mile Drive,
Pebble Beach. Lot 33 Block 151 A, A.P. 08-261-2

GEHERAL DESCRIPTION

The existing house is situated midway up a steep dune, though flooding
and poor drainage in the back yard indicate that a relatively shallow kayer
of sand overlies landforms of bedrock. A steep bank below (west of) the house
is covered with Hottentot fig ice plant and ornamental pink mesembryanthemum,
A steep bank behind (east of) the house contains’'ice plant and Holland dune
grass, The flat area within the immediate vicinity of the house is paved,
or landscaped with a lawn (mostly converted to weeds), and various rocks and
ornamental shrubs, This landscape includes a solitary native coyote bush
and several dozen native seaside daisies-~probably volunteers, '~ the only
natives in close proximity to the house, Several other species of native
plants eccur in small numberx in locations well below the house. :

ENDANGERED SPECIES

No rare or endangered native plants were seen near the existing house
or the proposed extension, or €lsewhere on the property.

PLANT LIST

Ice plant- Carpobrotus edulis (exotic)

Pink mesembryanthemum-- Drosanthemum floribundum (exot:.c)
Holland dune grass--immophila arenaria (exotic)

Pampas grass--1 large clump-Cortaderia jubata (exotic)
Weedy annual grasses in lawn--mostly Bromus (exotic)
Seaside daisy--Erigeron glauca

Coyote bush--Baccharis pilularis war, consanguineum
Bush lupine--Lupinus arboreus

Sky lupineddLupinus nanus (u‘i -
Buckwhea t~-Eriogonum parvifolium C{;F\{;‘D;,’*LCO o o
Z: AL A . thay

Lizardtail--Eriophyllum staechadifolium
Dune dedge--Carex pansa - -

Bruce Cowan

Consultant g pinit1s
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