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STAFF RECOMMENDATIONS AND FINDINGS
FOR CEASE AND DESIST ORDER

CEASE AND DESIST ORDER: CCC-04-CD-04

RELATED VIOLATION FILE: V-4-03-028

Seaward side of Old Rincon Highway 1 (Old
PCH) between 3560 and 3674 West Pacific
Coast Highway (APN 060-0-380-245),
Ventura County.

PROPERTY LOCATION:

DESCRIPTION OF PROPERTY An approximately 500 linear foot strip of
. open coastline between Old Rincon
Highway 1 (OLD PCH) and the beach
(Mondo’s Cove), south of Pitas Point and
North of Solimar Beach, in the Faria Beach
Community.

ENTITY WHO UNDERTOOK Faria Beach Homeowners Association
DEVELOPMENT AND IS SUBJECT
TO THIS ORDER:

VIOLATION DESCRIPTION: Unpermitted placement of “private property”

and security signs, fencing, boulders
ranging in size between one to five feet in
diameter, mulch, topsoil, and landscaping
(including non-native and possibly invasive
plants and trees) along the road shoulder
adjacent to Old Rincon Highway and on top
of existing revetment, and plastic drainage
pipes on and through the revetment directly
above the beach (Mondo’s Cove), which
impedes public access to Mondo’s Cove.
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Background Exhibits 1-19

Ventura County certified Local Coastal

Program

3. Executive Director Cease and Desist
Order No. ED-04-CD-01

4. Ventura County Beach Study, State of

California, Department of Parks and

Recreation, June 1978

SUBSTANTIVE FILE DOCUMENTS:

N =

. Exempt (CEQA Guidelines (CG) §§ 15061
CEQA STATUS: (b)(1) and (3)) and Categorically Exempt
(CG §§ 15061(b)(2), 15307, 15308 and
15321)

L SUMMARY OF STAFF RECOMMENDATION

Staff recommends that the Commission approve a Cease and Desist Order (as
described below) to address unpermitted development including the placement of
“private property” and security signs, fencing, boulders, landscaping (with associated
grading), and drainage devices located on a strip of land between Old Rincon Highway
1 (“Old PCH”)" and Mondo’s Cove, a popular beach area in Ventura County (Exhibit
#1). The unpermitted development was placed in this location by the Faria Beach
Homeowner’'s Association (“FBHOA”). The unpermitted development activity that has
occurred on the subject property meets the definition of “development” set forth in
Section 30106 of the Coastal Act. The strip of land that separates Old PCH from
Mondo’s Cove has historically been and continues to be used as a public access point
for beachgoers. Beachgoers park in a vacant railroad right-of-way located on the inland
side of Old PCH, cross Old PCH and the subject property, and walk down the existing
rock revetment (placed by the California Department of Transportation (“CalTrans”)) to
the beach (Exhibit #2). The unpermitted development impedes passage across the
strip of land, blocks public access to the beach, and the unpermitted signs are both
misleading and discourage public access.

On February 26, 2004, pursuant to Section 30809 of the Coastal Act, the Executive
Director of the Coastal Commission issued Executive Director Cease and Desist Order
No ED-04-CD-01 (“EDCDQ") to resolve this violation. The FBHOA was required,
among other things, to remove all unpermitted development by March 5, 2004. The
FBHOA has not removed the unpermitted development as required by the EDCDO.

' Old Rincon Highway or Old PCH used to be the only coastal route along this stretch of Coast prior to the
construction of U.S. Highway 101. Oid PCH is a 2-lane highway with a center turn lane. The public
utilizes an open area in a railroad right-of-way for parking, crosses Old PCH, and walks down the rock
revetment to access the beach at Mondo's Cove.
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Therefore, the Executive Director sent a Notice of Intent to commence these
proceedings.

Some or all of the beach area seaward of the rock revetment placed by CalTrans
lncludes tidelands owned by the State, which the public has the right to use under State
law.? Tidelands include, “those lands lying between the lines of mean high tide and
mean low tide which are covered and uncovered successively by the ebb and flow
thereof.”® The FBHOA owns a small strip of land between Old PCH and the ambulatory
Mean High Tide Line (“MHTL’ .4 The unpermitted development that is the subject of
this Cease and Desist Order is located on the thin strip of land between Old PCH and
the revetment and beach. This development was placed in this location without benefit
of a Coastal Development Permit, in violation of the Ventura County certified LCP and
the Coastal Act. In addition, it appears that the public has historically used and
continues to use this site to reach the beach and ocean at Mondo’s Cove.

Mondo’s Cove is a very popular recreational beach in Ventura County. All lands
seaward of the MHTL are State Lands and is public land under California Law. The
revetment located seaward of Old PCH serves as a protective device to lessen the
impact that wave run-up may have on the highway (Exhibits #19 & #20). On most days,
especially during winter and spring months at higher tides, ocean waves break up
against the rock revetment. The sea appears to extend in close proximity to the
revetment’, and therefore, under California Law, all land seaward of the MHTL is public
land.

Surfers, kayakers, scuba divers, swimmers, and beach goers alike enjoy the public
beach and ocean in this location. Recent photographs demonstrate that hundreds of
beachgoers come to Mondo's Cove on summer weekends. Commission staff has
observed surfers and beachgoers using this area even during cooler winter weekdays.

The public also has used “steps”, which were grouted into the existing revetment at the
south end of the property, enabling easier ascent and descent of the rock revetment.
Walking down the “steps” or crossing the rock revetment across the subject property is
the only access point to this stretch of coastline. The nearest public access point from
this location is approximately %2 mile away. However, even if one used these access
points, they would not always be able to reach Mondo’s Cove as the high water line
rises to the seaward extent of the homes in the Faria Beach Community, upcoast and
downcoast from the subject property.

Placing any structures between the rock revetment and Old PCH would prohibit the
public from enjoying this beach and surfing location as they have done for years. The

2 At times, the MHTL extends landward (or above the toe of) the ex:stlng revetment.

Lechuza Villas West v. CA Coastal Commission (1997) 60 Cal.App.4™ 218, 235.

* The CA Department of Transportation may have an easement over some or all of the property in the
area of the existing rock revetment

% See, Footnote 2, Su upra.



CCC-04-CD-04
Faria Beach HOA
Page 4 of 42

protection of coastal access and recreation are one of the major policy goals of the
Coastal Act (Sections 30210, 30211, 30213, 30220, 30221, 30222, and 30240 of the
Coastal Act), as incorporated in the County’s Local Coastal Program (“LCP”) (See
Section B.3., below. This unpermitted development impedes access across the rock
revetment, which impacts coastal access to and recreational uses of this beach. There
is evidence that the public has used the subject property as a public accessway to
Mondo’s Cove since at least the 1960's.® Moreover, as noted above, the development
was undertaken without a Coastal Development Permit, which is a violation of the
County LCP and the Coastal Act.

The unpermitted development includes “private property” signs (Exhibit #13). The text
on these signs reads:

NOTICE This is not public property. It is owned by the families of the Faria
Beach Colony. We appreciate your cooperation in obeying the restrictions. It is
a misdemeanor to operate any commercial business, including but not limited to,
surf schools, camps, recreational/outdoor sporting events, including surf contests
— Ventura County Coastal Zoning Ordinance Div 8, Ch 1.1, Art. 3, 4, 13.
Operation of any such commercial business is also trespassing, trespassing may
be subject to criminal and/or civil prosecution and related penalties and
damages. No jet skis — No fires — Keep dogs on a leash. Please take your
garbage with you. We do not have refuse collection service. Faria Beach
Homeowners Association. Right to pass by permission and subject to control of
owner: CA Civil code 1008.

Although the signs are placed on the thin strip of land apparently owned by the FBHOA,
they do not identify the private property as that thin strip. They appear to (especially
since the text refers to “allowable” activities on the beach) refer to the beach area
seaward of the signs and give the clear impression that they also refer to the beach,
itself. As noted above, the beach here is most if not all in public trust. In addition, as
noted above, the signs are also unpermitted.

In order to issue a Cease and Desist Order under Section 30810 of the Coastal Act, the
Commission must find that the activity that is the subject of the order has occurred
either without a required coastal development permit (CDP) or in violation of a
previously granted CDP. The FBHOA did not obtain a Coastal Development Permit
prior to undertaking the development listed above. Commission staff had advised
FBHOA on several occasions before and during construction activities that a CDP was
required for all the development.

In addition, while it is not a necessary finding for the Commission to make to issue a
Cease and Desist Order, the unpermitted development is also inconsistent with Ventura

® Commission staff evidence of this historic use comes from conversations with members of the public
who frequent this area and photographs taken by Commission staff and photographs submitted by the
public to the Commission.
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County certified Local Coastal Program (“LCP") and the Chapter 3 Policies of the
Coastal Act (as incorporated by the Ventura County LCP).

il HEARING PROCEDURES

The procedures for a hearing on a proposed Cease and Desist Order are set forth in
section 13185 of the Commission’s regulations. For a Cease and Desist Order hearing,
the Chair shall announce the matter and request that all alleged violators or their
representatives present at the hearing identify themselves for the record, indicate what
matters are already part of the record, and announce the rules of the proceeding
including time limits for presentations. The Chair shall also announce the right of any
speaker to propose to the Commission, before the close of the hearing, any question(s)
for any Commissioner, in his or her discretion, to ask of any person, other than the
violator or its representative. The Commission staff shall then present the report and
recommendation to the Commission, after which the alleged violator(s) or their
representative(s) may present their position(s) with particular attention to those areas
where an actual controversy exists. The Chair may then recognize other interested
persons after which staff typically responds to the testimony and to any new evidence
introduced.

The Commission will receive, consider, and evaluate evidence in accordance with the
same standards it uses in its other quasi-judicial proceedings, as specified in CCR
section 13185 and 13186, incorporating by reference section 13065. The Chair will
close the public hearing after the presentations are completed. The Commissioners
may ask questions to any speaker at any time during the hearing or deliberations,
including, if any Commissioner chooses, any questions proposed by any speaker in the
manner noted above. Finally, the Commission shall determine, by a majority vote of
those present and voting, whether to issue the Cease and Desist Order, either in the
form recommended by the Executive Director, or as amended by the Commission.
Passage of a motion, per staff recommendation or as amended by the Commission, will
result in issuance of the order.

ill. STAFF RECOMMENDATION
Staff recommends that the Commission adopt the following motion:

Motion:

I move that the Commission issue Cease and Desist Order No.
CCC-04-CD-04 pursuant to the staff recommendation.
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Staff recommends a YES vote. Passage of this motion will result in issuance of the
Cease and Desist Order. The motion passes only by an affirmative vote of a majority of
Commissioners present.

Resolution to Issue Cease and Desist Order:

The Commission hereby issues Cease and Desist Order number CCC-04-CD-04, as set
forth below, and adopts the findings set forth below on grounds that development has
occurred without a coastal development permit.

IV. RECOMMENDED FINDINGS FOR CEASE AND DESIST ORDER
CCC-04-CD-04

Staff recommends the Commission adopt the following findings of fact in support of its
action.

A. History of Violation

1. Initial Complaint

On March 21, 2003, the Commission received a letter alleging that signs were installed
at Faria Beach in the Mondo's Cove area’ (Exhibit #5). Commission staff has
confirmed, through comparing historic photographs of the site, that the signs were not
present in 1973 not were they present in 1981, 1982, or 1983, and therefore require a
CDP (Exhibit #19 & #20). The placement of new signs (or the “substantial change” of
previously existing signs that were constructed prior to the California Coastal Zone
Conservation Act (Prop 20)) constitutes development under 30106 of the Coastal Act
(as incorporated in the County Local Coastal Program) that requires a CDP and is not
exempt under the provisions of the LCP. On June 5 and June 27, 2003, Commission
staff received reports that a surfer was cited for trespassing when he walked over the
revetment to get to the beach. The District Attorney’s office and Sheriff's Department
later dismissed the charges.

On October 9, 2003, the Commission South Central Coast District enforcement officer
visited the site and found that new boulders were placed and topsoil stockpiled on and
above the existing rock revetment (Exhibit #16 & #17). At this time, Commission staff
told the contractor conducting the unpermitted work to stop. The contractor agreed to
stop work. Commission staff later confirmed that a CDP had not been issued for the

development from either the Commission or Ventura County. Staff noted that some of
the boulders appeared to be placed as borders for a “planter” structure (Exhibit #18).

7 Signs have changed location and wording since approximately 1986, when they were first observed in

- historic photographs (Exhibit #12 & #13).
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The contractor conducting the development told Commission staff that Dr. Roger Haring
of the Homeowners Association hired him to undertake the development. ‘

Commission staff then contacted Dr. Haring (later in the day on October 9) and advised
Dr. Haring that the development undertaken required a CDP. Dr. Haring stated that the
~ development was intended to make the site more visually attractive and it was not
meant to impede public access. In addition, he stated that the work was experimental
and the Home Owners Association was going to observe the development over the
winter storm period to see if the landscaping and boulders would wash away. Dr.
Haring then asked Commission staff if he could finish the landscaping. Commission
staff stated that no development could be authorized without a CDP and again advised
Dr. Haring that the development required a CDP.

On October 16, 2003, Commission staff met with Dr. Haring and explained to him that
he needed to obtain a CDP from Ventura County (as the unpermitted development was
located in Ventura County’s permitting jurisdiction) and further advised him that the
Commission would likely appeal any CDP for a project approved by Ventura County that
negatively affected public access to Mondo's cove since the protection of public access
and recreation is a major policy goal of the Coastal Act.® Dr. Haring again asked if he
could complete the work. Commission staff advised Dr. Haring that such development
required a CDP and staff could not informally give permission to continue the
development without the required application and analysis upon which permitting
decisions are made. Staff also stated that the placement of signs, boulders, topsoil,
landscaping, and drainage devices in the absence of a permit were constructed in
violation of the Coastal Act.

In a conversation on November 12, 2003, Dr. Haring stated that he spoke with the
County of Ventura who allegedly told him that the County does not require permits for
the work completed at Mondo’s, which at this time included the placement of boulders,
topsoil, signs, and landscaping. The County’s opinion was allegedly based on a sketch
of the project, which was faxed to the County by Dr. Haring. In addition, Dr. Haring
stated that the FBHOA intended to also plant approximately 3-foot high shrubs and ice
plant (an invasive plant species).

On January 16, 2004, Commission staff received a report and photographs showing
that new fencing had been erected (in approximately December 2003) on the
downcoast end of Mondo’s Cove directly upcoast of a private residence. This fencing

® After certification of local coastal programs, the Coastal Act provides for limited appeals to the Coastal
Commission of certain local government actions on coastal development permits (Coastal Act Section
30603). Coastal Act Section 30603 provides, in applicable part, that an action taken by a local
government on a coastal development permit application may be appealed to the Coastal Commission for
certain kinds of developments, including the approval of developments located within certain geographic
appeal areas, such as those located between the sea and the first public road paralleling the sea, within
300 feet of the mean high tide line or inland extent of any beach or top of the seaward face of a coastal
bluff, in a ‘sensitive coastal resource area’ or located within 100 feet of any wetland, estuary, or stream.
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was placed along the road shoulder above the revetment for approximately 20 feet and
blocked public access across the grouted “steps” and also portions of the beach
accessed over the revetment (as discussed in Section I., above) (Exhibit #15). On
January 30, 2004, Commission staff received an additional report with photographic
evidence that more fencing was erected between January 29 and January 30, 2004, on
the upcoast end of Mondo’s Cove (Exhibit #14). The fencing covers a distance of
approximately 75 feet and completely blocks public access across this area to the
beach.

On January 20, 2004, Commission staff sent the Ventura County Planning Department
a letter describing the unpermitted development and asking the County if it intended to
take action to address the violations of the certified LCP at Mondo’s Cove. This letter
explained to the County that if the County is unable to take action to enforce the
provisions of the LCP or if the County fails to take sufficient action to resolve the
violations, the Commission would take responsibility for enforcement of the LCP
(pursuant to section 30809(a)(2) and 30810(a)(2) of the Coastal Act). The letter
requested the County to respond by January 23, 2004, if it planned to take action rather
than the Commission. The County did not respond to this January 20" letter.

On February 2, 2004, Commission staff contacted Christopher Stevens, Ventura County
Planning Director, asking the County 1) whether they were going to take enforcement
action, and 2) whether the County had issued any permits or permit exemptions for the
development at Mondo’s Cove.

On February 3, 2004, Mr. Stevens left a voicemail message for Commission staff stating
that 1) the County was declining to take enforcement action regarding the unpermitted
development; 2) the County had not granted any permits, permit exemptions, or take
anP'/1 action whatsoever regarding the unpermitted development; 3) prior to the January

0™ letter, the County Planning Department was not aware that development had
occurred at Mondo’s cove; and 4) after reviewing the development “after-the-fact”, the
County did not find anything in the LCP that would indicate the work was a violation. in
a February 5, 2004 letter, Commission staff confirmed that the County was declining to
take enforcement action regarding the development at Mondo’s Cove (Exhibit #23).
Although the County indicated that, based on the project description provided by the
FBHOA, its opinion was that no CDP was required; upon investigation into the LCP
Commission staff determined that is not the case. Commission staff determined that no
policies or standards in the LCP exempt such development from the permitting process
and the County’s LCP does not authorize the development at Mondo’s Cove to proceed
without a CDP from the County of Ventura (See pgs.12-13 for details of Ventura County
LCP as it pertains to this development).

The placement of fencing, “private property” and security signs, stockpiled material,
boulders, drainage devices, and landscaping on the subject property constitute
development, which requires a CDP. On October 9 and 16 and November 12, 2003,
Commission staff advised the Faria Beach Homeowners Association that the
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unpermitted development required a CDP. Work continued after FBHOA had been
informed of the necessity for a CDP by the Commission staff; and therefore placement
of the unpermitted development is a knowing and intentional violation of the permit
requirements of the Coastal Act and the Ventura County LCP.

2. EDCDO

On February 13, the Executive Director of the Coastal Commission sent the FBHOA a
Notice Prior to Issuance of an Executive Director Cease and Desist Order (EDCDO
NOI) (Exhibit #3). Since this development had been discovered before it was
completed, in order to prevent additional unpermitted development being done and to
resolve the violation as quickly and with as few resources as possible, the Executive
Director attempted to resolve the situation via an Executive Director Cease and Desist
Order, as provided for in Section 30809 of the Coastal Act. The EDCDO NOI stated, “To
prevent the issuance of the Executive Director Cease and Desist Order to you, you
must provide assurances by telephone by 5:00 pm, February 17, 2004 and confirmed in
writing by 5:00 pm February 18, 2004... and followed by a written confirmation via
facsimile...and regular mail... that 1) Faria Beach Homeowners Association will...
cease from all such activities and commit to perform no further unpermitted
development, 2) that they will... cease from additional maintenance of any unpermitted
development, 3) by February 19, 2004, Faria Beach Homeowners Association shall
remove unpermitted fencing, and signs, and 4) by February 25, 2004, Faria Beach
Homeowners Association shall remove unpermitted boulders, mulch, topsoil,
landscaping, and drainage devices from the subject property.”

On February 17, 2004, Dr. Haring contacted Commission staff but did not indicate that
he or the FBHOA would provide assurances that either party would meet the deadlines
provided in the EDCDO NOI. On February 18, Commission staff contacted Dr. Haring
and discussed the enforcement action and the EDCDO NOI. Dr. Haring stated that he
is the director of the FBHOA and acting as a project manager for the development at
Mondo’s Cove. He stated that he did not have the authority to remove the development
and that he was unable to meet the requirements of the EDCDO NOI at this time
because the FBHOA must meet to discuss the issue and decide what action to take.
Neither Dr. Haring nor the FBHOA provided assurances by February 17, 2004 that work
would stop and unpermitted development would be removed. In addition, neither Dr.
Haring nor the FBHOA removed the specified unpermitted development by February 19
and February 25, 2004, respectively.

Therefore, because the FBHOA failed to respond to the NOI in a “satisfactory manner”,
as defined in Section 30809(b) of the Coastal Act and Section 13180 of the
Commission’s Regulations, on February 26, 2004, the Executive Director of the Coastal
Commission issued Executive Cease and Desist Order No. ED-04-CD-01 (EDCDO)
(Exhibit #4).
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As of an April 21, 2004 site visit, the unpermitted development, including approximately
95 feet of fencing and “private property” and security signs, was still at the site and
continues to impede public access to Mondo’s Cove, in violation of the EDCDO issued
on February 26, 2004.

On March 1, 2004, the FBHOA sent a letter to the Ventura County Planning Department
stating that the FBHOA was informed by Ron Vogelbaum of the Ventura County
Planning Department on or about November 12, 2003, that a Coastal Development
Permit was not required for l[andscaping adjacent to West Pacific Coast Highway at
Faria Beach Cove (Exhibit #9). This letter continued by stating, “...we would like to
formally apply for a Coastal Development Permit for the landscaping. Please send me
the appropriate forms and regulations.”

In a March 3, 2004 conversation, Dr. Haring stated that the Ventura County Planning
Department refused to accept a CDP application seeking approval of the development
at the site and the County continued to take the position that the development does not
require a CDP. Dr. Haring again stated that he did not have the authority from the
FBHOA to remove the development but he wanted to resolve the violation without
complete removal of the development, as required in the EDCDO. Finally, Dr. Haring
stated that the FBHOA has no intent of blocking public access, but does not want
unfettered “come as you go” public access across the site to the beach.

Subsequent to this March 3, 2004 conversation with Dr. Haring, Commission staff then
had discussions with the Ventura County Planning Department. In this discussion, the
County Pianning Department stated that the County is willing to accept and process a
CDP application for any future proposed development at the site. The FBHOA has yet
to submit a CDP application for this development.

FBHOA has not removed the unpermitted development and did not submit the
photographic evidence of removal as required by the EDCDQ. Therefore, the FBHOA
is now both in violation of the Coastal Act and the EDCDO that was issued to them on
February 26, 2004.° On March 23, 2004, the Executive Director of the Coastal
Commission sent the FBHOA and their representatives a letter formally notifying them
that the FBHOA is not in conformance with the EDCDO (Exhibit #7).

3. Notice of Intent to Commence Cease and Desist Order Proceedings
Pursuant to Section 13181, Title 14, Division 5.5 of the California Code of Regulations,

the Executive Director provided the FBHOA a Notice of Intent to Commence Cease and
Desist Order Proceedings (NOV) along with the EDCDO.

® Staff notes that Section 30821.6 and Section 30822 of the Coastal Act provides additional remedies,
including additional penalties, for failure to comply with Orders issued under Section 30809 of the Coastal
Act.

=
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The NOI sent to the FBHOA (for issuance of an Order by the Commission itself, under
Section 30810 of the Coastal Act) states:

By this Executive Director Cease and Desist Order, | am also notifying you of my
intent to commence proceedings for issuance by the California Coastal Commission
of a Cease and Desist Order to direct you to cease and desist from undertaking
further development or maintaining existing unpermitted development on the subject

property....

In accordance with Sections 13181(a) of the Commission’s regulations, you
have the opportunity to respond to the Commission staff’s allegations as set
forth in this notice of intent to commence Cease and Desist Order proceedings
by completing the enclosed Statement of Defense (SOD) form. The SOD form
must be returned to the Commission’s San Francisco office, directed to the attention
of Aaron McLendon, no later than March 17, 2004.

On March 16, 2004, Commission staff received a Statement of Defense from the
FBHOA in response to the NOI (Exhibit #22). These defenses and Commission staff's
response to those defenses are addressed in Section G of this Staff Report.

C. Description of Unpermitted Development

The unpermitted development, which is the subject matter of this Cease and Desist
Order, includes the placement of fencing, “private property” and security signs, boulders
ranging in size between one to five feet in diameter, mulch, topsoil, landscaping
(including non-native and potentially invasive plants and trees), and plastic drainage
pipes along the road shoulder on the seaward side of Old PCH and on top of existing
revetment above the beach.

D. Basis for Issuance of a Cease and Desist Order

The statutory authority for issuance of this Cease and Desist Order is provided in
§30810 of the Coastal, which states, in relevant part:

(a) If the Commission, after public hearing, determines that any person...has
undertaken, or is threatening to undertake, any activity that 1) requires a permit
...without first securing the permit or 2) is inconsistent with any permit previously
issued... the Commission may issue an order directing that person...to cease
and desist. The order may also be issued to enforce requirements of a certified
local coastal program... under any of the following circumstances:

(2) The Commission requests and the local government... declines to act, or
does not take action in a timely manner, regarding an alleged violation which
could cause significant damage to coastal resources.



CCC-04-CD-04
Faria Beach HOA
Page 12 of 42

(b) The cease and desist order may be subject to such terms and conditions as the
Commission may determine are necessary to ensure compliance with this
division, including immediate removal of any development or material...

The following paragraphs set forth the basis for the issuance of the Cease and Desist
Order by providing substantial evidence that the development meets all of the required
grounds listed in Section 30810 of the Coastal Act for the Commission to issue a Cease
and Desist Order.

1. Development Has Occurred without a Coastal Development Permit (“CDP”)

The development has occurred and continues to remain at the site without the required
authorization in a Coastal Development Permit (CDP). Section 30600(a) of the Coastal
Act (as incorporated in the County of Ventura's LCP) states that, in addition to obtaining
any other permit required by law, any person wishing to perform or undertake any
development in the coastal zone must obtain a CDP. Section 30106 of the Coastal Act
and Article 2, Section 8172-1 of the Ventura County LCP define “Development” as
follows:

"Development" means, on land, in or under water, the placement or erection of
any solid material or structure; discharge or disposal of any dredged material or
of any gaseous, liquid, solid, or thermal waste; grading, removing, dredging,
mining, or extraction of any materials; change in the density or intensity of use of
land...change in the intensity of use of water, or of access thereto...and the
removal or harvesting of major vegetation other than for agricultural purposes...

The unpermitted development clearly constitutes “development” within the meaning of
the above-noted definition and therefore requires a CDP. In addition, unpermitted
development impedes public access to Mondo’s Cove in Faria Beach and could cause
significant adverse impacts to coastal resources protected under the Coastal Act and
the County's LCP.

2. Ventura County LCP

The unpermitted development at Mondo’s Cove includes placement of “private property”
and security signs, fencing, boulders ranging in size between one to five feet in
diameter on and above the existing rock revetment, mulch, topsoil, and Iandscaplng
(including non-native and potentially invasive plants and trees), and two plastic drainage
pipes. These activities are considered development as defined by Section 30106 of the
Coastal Act and Section 8172-1 of the Ventura County Coastal Zoning Ordinance (the
implementation portion of the County’s LCP).

s
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Section 8174-5 of the County’s Coastal Zoning Ordinance lists certain types of
development that are exempt from the permit process.'® The placement of signs,
fencing, boulders, landscaping, soil, and drainage structures are not types of
development found in this section.

Section 8174-6 of the County’s Coastal Zoning Ordinance, classifies fences or walls 6'
feet in height or less (except such walls or fences that may block public access to the
beach), irrigation lines, and grading less than 50 cubic yards as “Minor Development”.
The development in this case does not qualify as “minor” under the LCP as it includes
fences that may block public access to the beach. Moreover, “minor development”
under Section 8174-6 excludes development that is: 1) on or in a beach, tidelands, edge
of coastal bluff, riparian area or within 100 feet of such area; 2) on lots between the
mean high tide line and the first public road parallel to the sea (or within 300 feet of the
mean high tide line where the road is not parallel to the sea); and 3) on lots immediately
adjacent to the inland extent of any beach. In general, these are areas considered
especially critical and subject to protection; and therefore, Coastal Development Permits
are required even for “minor development”.

This unpermitted development is located between the mean high tide line and first
public road, adjacent to the beach, within 100 feet of tidelands, and includes a fence
that may block public access to the beach. In summary, the unpermitted development
meets not one but all three of the exceptions to the definition of “minor development”.
Therefore, the unpermitted development cannot be classified as “minor development”
and requires a CDP.

In addition, Section 8174-4, Permitted Uses By Zone, requires a Zoning Clearance for
grading of less than 50 cubic yards, a Planned Development Permit for grading 50 cubic
yards or more, a Planned Development Permit for the maintenance of shoreline
protective devices (see also, Section 8175-5.12 & 8174-8), and a Planned Development
Permit for the placement of signs (see also Section 8175-5.13). Planned Development
Permits are Discretionary Decisions (Section 8181-3.2). Section 8181-3.5 states that
specific factual findings must be made to support the approval of a discretionary permit,
including, but not limited to: 1) the proposed development is consistent with the intent
and provisions of the County LCP, 2) the proposed development is compatible with the
character of the surrounding development, 3) the proposed development would not
impair the utility of neighboring property or uses, and 4) the proposed development
would not be detrimental to the public interest, health, safety, convenience, or welfare.
Since this development was not analyzed through a coastal development permit
application as required by the LCP and the Coastal Act, there were no findings made by
the County (or the Coastal Commission on appeal, as discussed further, below) that this
development meets the four tests noted above. Furthermore, it appears that the

10 Exempt development includes the construction of single-family homes on existing, legal lots in
designated locations within the Solromar, Silver Strand/Hollywood-by-the-Sea, Hollywood Beach, and
North Coast Communities areas.
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development, as constructed, fails to meet at least one or more of the required factual
findings that must be made to support the approval of a discretionary permit.

Furthermore, Section 8174-3 indicates that discretionary permits may be appealable to
the Coastal Commission. Section 8181-9.5 describes which developments are subject
to the appeals jurisdiction of the Coastal Commission under Section 30603 of the
Coastal Act. Development approved by the County between the sea and the first public
road paralleling the sea or within 300 feet of the inland extent of any beach or of the
mean high tide line of the sea where there is no beach, whichever is the greatest
distance, is appealable to the Coastal Commission.

Therefore, for the above reasons, the LCP clearly does not authorize the development
located at Mondo's Cove to proceed without a Coastal Development Permit from the
County of Ventura. Pursuant to Section 30600(a) of the Coastal Act (as incorporated in
the County of Ventura’'s LCP), “development” requires a Coastal Development Permit.
In this case, no Coastal Development Permit has been applied for or issued for the
subject unpermitted development. The subject unpermitted development is also not
exempt from the LCP’s or Coastal Act's permitting requirements. In conclusion, the
requirement for 30810 of the Coastal Act that the development was undertaken without
benefit of a Coastal Development Permit has been met.

3. Development is Inconsistent with Resource Policies of the Ventura County
LCP and the Chapter 3 Policies of the Coastal Act, as incorporated in the County
LCP

The Commission does not have to find that the unpermitted development is inconsistent
with the LCP or the Chapter 3 Policies of the Coastal Act (as incorporated in the LCP) to
issue Cease and Desist Orders under the Coastal Act (Section 30810). However, this
section is provided as background information. Commission staff notes that the
unpermitted development, as constructed, is inconsistent with the public access,
recreation, and scenic resource policies of the Coastal Act, and also with these policies
as they are incorporated in the Ventura County LCP and the Recreation and Access
Polices (Page 34-41 of the County LUP) and Environmentally Sensitive Habitat policies
of the LUP (figure 1, Environmentally Sensitive Habitat Areas of the North Coast, pg. 29
of the Ventura County General Plan, Area Plan for the Coastal Zone (“LUP")). The
unpermitted development impedes public access to a popular beach in Ventura County.
This development includes fencing and “private property” and security signs that clearly
impede and discourage public access to the beach. In addition, unpermitted
landscaping and boulders have been installed along Old PCH (between the first public
road and the sea), which also impede public access to the beach and could eventually
block public views of the ocean.

Page 8 of the LUP, Access Management subsection within the General Statements
section states, in part:
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14. The County will accept offers to dedication which will increase opportunities
for public access and recreation...

15. The County will activé/y encourage other private or public agencies to accept
offers of dedication... and to assume legal action to pursue beach access.

16. The County will continue to seek funding sources to improve existing access
points.

17. The County will coordinate and supervise programs with other private and
public organization to improve existing access, provide additional access,
provide signing, parking, pedestrian and bicycle facilities, and the like.

18. ... [T]he County will initiate action to acquire easements to and along
beaches and along access corridors for which potential prescriptive rights
exist.

Section B. Access, page 37 of the LUP states, in part:

People make their way to the beach primarily through Hobson and Faria Parks,
Emma Wood State Beach, the State-managed parking lot and accessway at
Rincon Point, and the Rincon Parkway [which includes the subject site, as
demonstrated in Figure 4 of the LUP (Exhibit #24)).

The objectives of this section are “To maximize public access to the North Coast sub-
area consistent with private property rights, natural resources and processes, and the
Coastal Act... [and] to maintain and improve existing access...”

Furthermore, the unpermitted development appears to be located in the buffer area of
an Environmentally Sensitive Habitat Area (figure 1, Environmentally Sensitive Habitat
Areas of the North Coast, pg. 29 of the Ventura County General Plan, Area Plan for the
Coastal Zone (LUP) (Exhibit #25). Page 8 of the LUP, Environmentally Sensitive
Habitats subsection within the General Statements section states, in part, “New
development in buffer zones shall be limited to access paths, fences, necessary to
protect environmentally sensitive areas, and similar uses which have either beneficial
effects on wildlife or no significant adverse effects.” The Environmentally Sensitive
Habitat is the tide pool area upcoast of the site and Mondo’s Cove. The tide pool area
is exposed at lower tides and attracts public interest to this location.

As constructed, the unpermitted development is inconsistent with the County’s
objectives and policies to ensure public access to and recreation on the coast. In
addition, the unpermitted development appears to be located in a buffer area of an
Environmentally Sensitive Habitat Area, yet another way in which the development is
inconsistent with the County’s goals and objectives to protect Sensitive Habitat Areas.



CCC-04-CD-04
Faria Beach HOA
Page 16 of 42

As noted above, all resource policies of the Coastal Act (Chapter 3 of the Coastal Act)
are fully incorporated in the Ventura County LCP. The protection of coastal access and
recreation are one of the major policy goals of the Coastal Act as provided for in
Sections 30210, 30211, 30213, 30214, 30220, 30221, 30222, and 30240 of the Coastal
Act, (as incorporated in the LCP). In addition, the Coastal Act was designed to protect
the scenic and visual qualities of coastal areas as a resource of public importance
(Section 30240 and 30251 of the Coastal Act). This development appears to be
inconsistent with these Coastal Act policies (as incorporated in the County LCP).

Access and Recreation

As previously discussed, Mondo’s Cove has been historically used and continues to be
used as one of the most popular recreational beaches in Ventura. In addition, the strip
of land between Old PCH and the rock revetment placed by CalTrans has also
historically been used and continues to be used as an access point to the water and
beach directly seaward of the rock revetment. Unpermitted fences have been erected
laterally along portions of site and boulders, landscaping, and drainage devices have
been placed on and along the site and rock revetment (Exhibits #13-#18). This
unpermitted development placed on this strip of land and on top of the existing
revetment creates a physical barrier to access across portions of the site and impedes
this historically used access point. Physically impeding public access, which has been
used by the public for years, to the beach is clearly inconsistent with the access policies .
of the Coastal Act, as incorporated in the County’s LCP.

In addition, some or all of the beach area seaward of the rock revetment maintained by
CalTrans includes tidelands owned by the State, which the public has the right to use
under State law. Tidelands include, “those lands lying between the lines of mean high
tide and mean low tide which are covered and uncovered successively by the ebb and
flow thereof.”!! The State owns all tidelands and holds such lands in trust for the
public. “The owners of land bordering on tidelands take to the ordinary high watermark.
The high water mark is the mark made by the fixed plane of high tide where it touches
the land; as the land along a body of water builds up or erodes, the ordinary high water
mark necessarily moves, and thus the mark or line of mean high tide, i.e., the legal
boundary, also moves.”? Therefore, the boundary between private property and public
tidelands is an ambulatory line.

Furthermore, the California Constitution contains certain absolute prohibitions on
alienation of public tidelands." Article 10, section 4 of the California Constitution states,
in part:

“No individual, partnership, or corporation, claiming or possessing the frontage or
tidal lands of a harbor, bay, inlet, estuary, or other navigable water in this State,

:; See footnote 3, Supra. .
Id

13 California Constitution Article 10, section 3.
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shall be permitted to exclude the right of way to such water whenever it is
required for a public purpose, nor to destroy or obstruct the free navigation of
such water...”

A majority, if not all, of the beach seaward of the revetment is wet, sandy beach'. The
FBHOA only owns a portion of land between the MHTL and Old PCH. The unpermitted
signs are located above the revetment, facing Old PCH (with the beach and ocean
behind it) and state, in part, “This is not public property. It is owned by the families of
the Faria Beach Colony” (Exhibit #13). These signs may give the impression that the
land seaward of the signs, including the revetment, beach, and even the ocean area
fronting the site, are privately owned and not for the use of the public. These signs
clearly mislead the public by attempting to regulate activity on the beach and in the
water. For example, the signs state, “No recreational/outdoor sporting events” and “No
jet skis”. These activities take place on the beach and in the ocean, most or all of such
areas below the MHTL. In addition, the signs do not state where FBHOA property is
located. The signs face Old PCH. Prior to crossing the revetment to access the beach,
any person wishing to get to the beach must first pass the “private property” and
security signs. The “private property” signs state, in bold lettering, “Notice - this is not
public property. It is owned by the families of the Faria Beach Colony”. Such language
gives the impression that all land seaward of the signs is private property. The FBHOA
does not own any property below the ambulatory MHTL and therefore, the signs are
misleading.

Therefore, the private property signs clearly impede and discourage public access to a
stretch of public coastline by giving the public the impression that the land (including the
beach fronting the site that is, at least at times, public tidelands) is private property.
Therefore, the unpermitted signs are also inconsistent with the Access and Recreation
policies of the Coastal Act, as incorporated in the County’s LCP, by impeding public
access to public tidelands and the ocean at Mondo’s Cove.

Scenic and Visual Qualities

The Coastal Act protects the scenic and visual quality of coastal areas and requires that
projects be sited and designed to protect surrounding coastal resources. In addition,
the scenic and visual qualities of the coastal area must be protected as a resource of
public importance'®. In this case, the unpermitted development is located directly above
Mondo’s Cove, a heavily visited beach area, and adjacent to Pacific Coast Highway.
The scenic and visual qualities that must be protected in this area consist of the views
to and along the beach, the public views from Old PCH (a major coastal route directly

" The revetment was placed at this location by CalTrans to protect Old PCH from wave attack. This
provides clear evidence that the ambulatory high tide line is, at times, located directly below or at the rock
revetment at Mondo’s Cove.

19830240 and §30251 of the Coastal Act, as incorporated in the County’s LCP.
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above and parallel to this stretch of beach) to the beach and ocean, and the views
across the beach to the ocean.

The unpemitted signs, fencing, and boulders placed between Old PCH and Mondo's
Cove impact public views, the visual quality of the coastal area, and are not sited and
designed to prevent impacts on views to the beach and ocean from public areas. In
addition, the unpermitted landscaping has the potential to completely block public views
from Old PCH to the beach and ocean if such landscaping were to establish.

Therefore, as constructed, the unpermitted development would not be found consistent
with Section 30240 and 30251 of the Coastal Act, as incorporated in the County’'s LCP.

E. California Environmental Quality Act (CEQA)

The Commission finds that issuance of a Cease and Desist Order to compel the
compliance with the Coastal Act and to remove the unpermitted development is exempt
from any applicable requirements of the California Environmental Quality Act (CEQA) of
1970 and will not have significant adverse effects on the environment, within the
meaning of CEQA. The Cease and Desist Order is exempt from the requirement for the
preparation of an Environmental Impact Report, based on Sections 15061 (b)(2) and
(b)(3), 16307, 15308 and 15321 of the CEQA Guidelines.

F. Allegations

1. The Faria Beach Homeowners Association undertook development without benefit of
a Coastal Development Permit on a strip of land between 3560 and 3674 West
Pacific Coast Highway (Old PCH) (APN 060-0-380-245), located south of Pitas Point
and North of Solimar Beach, in the Faria Beach Community. Old PCH borders the
inland side and the beach (Mondo’s Cove) borders the seaward side of the property,
where the unpermitted development was placed.

2. Mondo’s Cove is a popular recreational beach used by surfers, kayakers, scuba
divers, and beachgoers, alike. The public has historically gained and continues to
gain access to Mondo’s Cove by crossing the site and walking across the rock
revetment installed by the California Department of Transportation.

3. On October 9 and 16, 2003 and November 12, 2003, Commission staff advised Dr.
Roger Haring, Director of the FBHOA, that the development on the property required
a Coastal Development Permit and no work should be undertaken or continue to be
undertaken without first obtaining a Coastal Development Permit.

4. Despite Commission staff's advice that a Coastal Development Permit was required,
the FBHOA continued to place boulders ranging in size between one to five feet in
diameter, mulch, topsoil, and landscaping (including non-native and potentially
invasive plants and trees) along the road shoulder adjacent to Oid PCH and on top

Ty
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of existing revetment, began installation of plastic drainage pipes in and through the
revetment, and fencing, and maintained “private property” and security signs on the
site above the beach without a Coastal Development Permit. Commission staff
determined that the placement of the unpermitted development on the property was
a violation of the Ventura County LCP and informed the FBHOA of this in writing on
February 13, 2004.

5. On February 13, the Executive Director of the Coastal Commission sent the FBHOA
a Notice Prior to Issuance of an Executive Director Cease and Desist Order
(EDCDO NOI) (Exhibit #3). Neither Dr. Haring nor the FBHOA provided a
“satisfactory response” as required by Section 30809(b) of the Coastal Act by the
deadline given in the EDCDO NOI that work would stop and unpermitted
development would be removed. In addition, neither Dr. Haring nor the FBHOA
removed the specified unpermitted development by further deadlines given in the
EDCDO NOI.

6. On February 26, 2004 the Executive Director of the Coastal Commission issued
Executive Director Cease and Desist Order No. ED-04-CD-01 (EDCDO), which
required FBHOA to 1) immediately and completely cease from further development
at Mondo’s Cove, 2) immediately and completely cease from additional maintenance
of the unpermitted development on the subject property, and 3) by March 5, 2004,
remove all unpermitted development from Mondo's Cove and provide photographic
evidence of this removal no later than March 9, 2004.

7. FBHOA did not remove the unpermitted development and did not submit the
photographic evidence of removal as required by the EDCDOQO. Therefore, the
FBHOA is in violation of the EDCDO that was issued to them.

8. The unpermitted construction activities at the site constitute development as defined
by Section 30106 of the Coastal Act and Section 8172-1 of the Ventura County
Coastal Zoning Ordinance (the implementation portion of the County’'s LCP).

9. The Ventura County LCP does not authorize the development located at Mondo’s
cove to proceed without a Coastal Development Permit from the County of Ventura.
In addition, there are no exemptions in the Ventura County LCP, the Coastal Act or
the Commission’s Regulations that would authorize the unpermitted development
without a coastal development permit.

10.Section 30810 of the Coastal Act gives the Coastal Commission the authority to
issue Cease and Desist Orders after holding a public hearing.

G. Violators’ Defenses and Commission’s Response

J. Roger Myers, on behalf of the FBHOA, submitted a Statement of Defense (“SOD”),
which was received by the Commission staff on March 16, 2004, and is included as
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Exhibit #22. The following paragraphs describe the defenses contained in the SOD and
set forth the Commission’s response to each defense.

The following are the statements made by J. Roger Myers as a representative to the
FBHOA (“Respondents”).

1. The Respondents’ Defense:

“FBHOA has made a good faith effort to secure any required permits for the
landscaping.”

A) “Representatives of FBHOA have made numerous inquiries of the County and
the Coastal Commission as to whether a permit is needed to landscape the
Cove area next to [Old PCH] and have always been willing to apply for any
required permits. We were not informed that the Commission had decided
that a permit is needed until February [2004]... On May 2, 2003... [Dr. Haring]
had a telephone conversation with James Johnson of the Ventura Office of the
Coastal Commission and informed him of the landscaping plans. ... Mr.
Johnson indicated that... FBHOA should apply to the County for a permit.”

The Defense further states that, in a May 23, 2003 letter, that FBHOA informed
the County of the proposed plans at Mondo’s Cove and had “numerous”
meetings (on undisclosed dates) with County staff regarding the development.
Commission staff advised the FBHOA to contact the County regarding the
necessity of a permit, and if the County felt that a permit was not necessary to
contact the Commission concerning the design of the landscaping. The SOD
also states that Ventura County Planning staff informed the FBHOA that a
permit was not necessary, and that the FBHOA was not informed that the
Commission had decided that a permit was needed until February 2004.

Commission’s Response:

The SOD submitted by the FBHOA begins by stating that the FBHOA made a good faith
effort to secure permits “for the landscaping”. While Commission staff has determined
that landscaping in this location does require a permit, the unpermitted development
also included the placement of “private property” and security signs, fencing, boulders,
and drainage devices. It does not appear from their SOD that such development
beyond the landscaping was presented to the County in its review of the project.
Assuming arguendo, that all of the unpermitted development was presented to the
County for their review, nevertheless, the placement of “private property” and security
signs, fencing, boulders, landscaping, grading, and drainage devices 1) meets the
definition of “development” set forth in Section 30106 of the Coastal Act and Article 2,
Section 8172-1 of the Ventura County LCP, 2) requires a Coastal Development Permit
and was undertaken without benefit of a Coastal Development Permit, 3) are not
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exempt from the permitting authority of the Ventura County LCP and Coastal Act, and 4)
were constructed in violation of the County’s LCP and Coastal Act.

As noted in Section IV.A. of this staff report, on October 9 and 16 and November 12,
2003, Commission staff advised the FBHOA that a Coastal Development Permit was
required for the unpermitted development (and not February 2004, as alleged in the
FBHOA'’s SOD)."® Therefore, the FBHOA was given notice that the unpermitted
development, as constructed, required a Coastal Development Permit.

Moreover, the FBHOA commenced development prior to obtaining an alleged verbal
opinion from Ventura County that the landscaping did not require a Coastal
Development Permit."”” The verbal communication (according the Ventura County staff,
there was no written documentation of the determination that a CDP was not required
for all of the unpermitted development) took place after several conversations between
Commission staff and the FBHOA on October 9 and 16, 2003, in which Commission
staff advised the FBHOA of the necessity to submit a CDP application. On November
12, 2003, Commission staff learned of the verbal determination from the Ventura
County Planning Department that a permit was not required. At this time, based on an
analysis of the LCP, Commission staff again advised the FBHOA that a CDP was
necessary for the development at Mondo’s Cove.

The SOD states that on November 13, 2003, Dr. Haring informed Commission staff that
the planting would commence on December 8, 2003. Commission staff stated that
authorization to continue the development could not be given prior to receiving a
Coastal Development Permit. A CDP was not applied for nor granted to the FBHOA for
the placement of signs, fencing, boulders, topsoil and mulch, landscaping, and drainage
devices. Therefore, the FBHOA undertook development without a Coastal
Development Permit in violation of the Ventura County LCP and Coastal Act.

B) “Dr. Haring informed [Commission staff] of the problems caused by the surf
schools, which include health and safety issues...”

Commission’s Response:

The alleged “problems” caused by surf schools are irrelevant to this enforcement action
and do not provide a defense to Coastal Act violations. The unpermitted development

'® The Statement of Defense includes descriptions of an October 16 and November 12, 2003
conversation between Commission staff and a representative of the FBHOA regarding the requirement of
a CDP for the unpermitted development. The SOD failed to include an October 9, 2003 conversation in
which Commission staff also advised the FBHOA that a CDP was required for the unpermitted
development.

"7 In a letter from J. Roger Myers of the FBHOA to Chris Stephens, Planning Director, Ventura County
Planning Department, Mr. Myers stated, “On or about November 12, 2003... the [FBHOA] was informed
by Ron Vogelbaum of your staff that a [CDP] was not required for landscaping adjacent to West [PCH] at
Faria Beach Cove.” (Exhibit #9)
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violates the County LCP and the Coastal Act because it was constructed without
authorization in a CDP. Furthermore, the development as constructed clearly impedes
public access to Mondo’s Cove. This Cease and Desist Order would not affect State or
Local agencies enforcing any of their Ordinances, including those regarding pubilic
health and safety, so long as its enforcement is consistent with the County’s certified
LCP and the Coastal Act.

C) “Later, while preparation for the landscaping was being installed, the
contractor advised putting in some drainage pipes to prevent erosion. The
area is badly eroded because CalTrans has not maintained the revetments.
The landscaping is intended to prevent further erosion. Temporary plastic
fencing was later installed at the ends of the Cove because people were
destroying the plants.”

Commission’s Response:

The advice given by a contractor does not obviate the need to comply with the
requirements of the Coastal Act and the County LCP. It clearly does not relieve the
FBHOA of the requirement to obtain a CDP, which is clearly required for such
development in this location. As stated in the SOD, only the landscaping was reviewed
by the Ventura County Planning Department. Even if the Planning Department did
review the landscape and then determined that no CDP was necessary, the drainage
devices and fencing that were installed on the site were not submitted to the County for
review in a CDP application. Commission staff has reviewed the County LCP and
determined that there are no provisions within the LCP that exempt any of the
unpermitted development. Commission staff advised the FBHOA of the necessity of a
CDP for the development as constructed. The FBHOA did not obtain a CDP prior to the
commencement of development. The FBHOA has not submitted a CDP application nor
received a CDP for the development at Mondo's Cove. The installation of such
structures is “development” as defined by the Coastal Act and the County LCP, and
requires a CDP.

Furthermore, the unpermitted fill placed on the site contributed material that is eroding
through the revetment and onto the beach. The alleged lack of maintenance of the
revetment, consisting of large boulders that do not appear to be subject to erosion, is
not the cause of this erosion. Furthermore, there is no indication that maintenance to
CalTrans’ revetment is required at this time to protect the adjacent roadway, which is
the actual purpose of the revetment.

D) “Apparently, Coastal Commission staff had some confidential
communications with County staff in January and February 2004 who
according to the Order ‘declined to take enforcement action.” FBHOA was not
informed of these communications between Coastal Commission staff and the
County.”
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Commission’s Response:

As required in Section 30810(a)(2) of the Coastal Act, the Commission may issue an
Order to enforce any requirement of a certified Local Coastal Program if “The
Commission requests and the local government... declines to act, or does not take -
action in a timely manner, regarding an alleged violation which could cause significant
damage to coastal resources.” Commission staff had to first find whether the County of
Ventura was going to take enforcement action and if they were, whether they were
going to enforce their LCP in a timely manner.

Therefore, on January 21, 2004, Commission staff sent the County of Ventura a letter
describing the unpermitted development and asking the County if it intended to take
action to address the violations of the certified LCP at Mondo’s Cove. This letter
explained to the County that if the County is unable to take action to enforce the
provisions of the LCP or if the County fails to take sufficient action to resolve the
violations, the Commission would take responsibility for enforcement of the LCP. The
letter required the County to respond by January 23, 2004, if it planned to take action
rather than the Commission. The County did not respond in writing to this January 20™
letter.

In addition, on February 2, 2004, Commission staff contacted Christopher Stevens,
Ventura County Planning Director, asking the County 1) whether they were going to
take enforcement action, and 2) whether the County had issued any permits or permit
exemptions for the development at Mondo’s Cove.

On February 3, 2004, Mr. Stevens left a voicemail message for Commission staff stating
that 1) the County was declining to take enforcement action regarding the unpermitted
development; 2) the County had not granted any permits, permit exemptions, or taken
any action whatsoever regarding the unpermitted development; 3) prior to the January
20" letter, the County was not aware that development had occurred at Mondo's cove;
and 4) after reviewing the development “after-the-fact”, the County did not find anything
in the LCP that would indicate the work was a violation. In a February 5, 2004 letter to
the County Planning Department, Commission staff confirmed that the County was
declining to take enforcement action regarding the development at Mondo’s Cove
(Exhibit #23). Commission staff also reviewed the LCP and determined that no policies
or standards in the LCP exempt such development from the permitting process and that
the County’s LCP does not authorize the development at Mondo’s Cove to proceed
without a CDP from the County of Ventura.'®

On March 1, 2004, the FBHOA sent a letter to the Ventura County Planning Department
stating that the FBHOA was informed by Ron Vogelbaum of the Ventura County
Planning Department on or about November 12, 2003, that a Coastal Development
Permit was not required for landscaping adjacent to West Pacific Coast Highway at

'® See Section D.2. above for an analysis of the LCP provisions
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Faria Beach Cove (Exhibit #9). This letter continued by stating, “...we would like to
formally apply for a Coastal Development Permit for the landscaping. Please send me
the appropriate forms and regulations.”

In a March 3, 2004 conversation, Dr. Haring stated that the Ventura County Planning
Department refused to accept a CDP application seeking approval of the development
at the site and the County continued to take the position that the development does not
require a CDP. Dr. Haring again stated that he did not have the authority from the
FBHOA to remove the development but he wanted to resolve the violation without
complete removal of the development, as required in the EDCDO. Finally, Dr. Haring
stated that the FBHOA has no intent of blocking public access, but does not want
unfettered “come as you go” public access across the site to the beach.

Subsequent to this March 3, 2004 conversation with Dr. Haring, Commission staff then
had discussions with the Ventura County Planning Department. In this discussion, the
County Planning Department stated that the County is willing to accept and process a
CDP application for any future proposed development at the site.

E) “Photographs of the landscaping show that the landscaping does not block
visual or public access to the Cove and is less intrusive than the ‘natural’
vegetation.”

Commission’s Response:

The photographs sited in the SOD were taken during its installation and after much of
the landscaping apparently failed to establish. If such landscaping were to establish it
could create a wall-like barrier that would block both the public’'s view of the ocean and
their ability to access Mondo’s Cove. Even if the landscaping alone would not block
public views and public access, unpermitted “private property” and security signs,
fencing, and boulders clearly impede and discourage public access and diminish the
scenic quality of this coastal area (as described more fully in Section D, above). Finally,
even if all the unpermitted development did not block public views and public access to
Mondo’s Cove, such unpermitted development clearly constitutes “development” within
the meaning of Section 30106 of the Coastal Act and Article 2, Section 8172-1 of the
Ventura County LCP; and thus requires a Coastal Development Permit. Such a CDP
was not applied for nor granted for the above-described development. Therefore, the
development was undertaken in violation of the County’s LCP and the Coastal Act and
the requirements for issuance of a Cease and Desist Order have been met.
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2. The Respondents’ Defense:

“The County correctly determined that a Coastal Development Permit is not
needed for the landscaping.””

A) “There is no right of public access to the Cove.”

1) “No where in the LCP is the Cove identified as a public beach or a public
accessway from Pacific Coast Highway. Faria Park... is the only identified
public accessway along Faria Beach. The same is true in the Coastal
Commission’s Coastal Access Guide; the Cove is not identified as a public
accessway.”

Commission’s Response:

The County’s LCP describes and lists County and State Parks where access to the
beach is provided for the public.?’ In addition, the Commission’s Coastal Access Guide
generally describes and lists opened, public easements as well as City, County, and
State maintained public access ways to the beach. It is not exhaustive, and does not
imply that all area to which the public has or may have rights are contained therein.
Furthermore, these documents do not depict access points across portions of private
property that have historically been and continue to be used to access the beach and
ocean. Even if the site was held completely in private ownership and the public did not
have a prescriptive right to use the property to access the beach and ocean, the
development was undertaken without benefit of a Coastal Development Permit in
violation of the County’s LCP and the Coastal Act.

2) “The LCP (fig. 15) shows the entire Faria Beach, including the Cove, as
private property with seaward boundaries far beyond the existing seawalls.
The LCP recognizes that ‘people make their way to the beach primarily
through Hobson and Faria County Parks, Emma Wood State Beach, the
state managed parking lot and accessway at Rincon Point and the Rincon
Parkway,’ not the Cove. No vertical access rights have ever been acquired
by the public.”

Commission’s Response:

Figure 15 of the LCP provides a partial explanation of the property lines of the Faria
Beach Community (as they appear “on paper”) (Exhibit #26). For example, this map

'9 Commission staff assumes, for response to this defense, that the “landscaping” in this defense includes
all the unpermitted development at this site.

% The defense alleges that Faria County Park is the only identified public accessway along Faria Beach.
Staff notes that there are 27 recorded deed restrictions for lateral public access on portions of private
property along Faria Beach.
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does not take into account the fact that the lands seaward of the MHTL are, by State
Law, public lands nor does it include any possible easements or ownership that
CalTrans may have across the site. The SOD correctly quotes, but misrepresents, the
LCP, which states that people “make their way to the beach primarily through Hobson
and Faria County Parks, Emma Wood State Beach, the state managed parking lot and
accessway at Rincon Point and the Rincon Parkway.” Figure 4 of the County’s LCP
depicts the Recreational Areas in the North Coast area of Ventura, including Faria
County Parks, Emma Wood State Beach, the state managed parking lot and accessway
at Rincon Point and the Rincon Parkway (Exhibit #24). In fact, Rincon Parkway
encompasses Mondo’s Cove and the site of unpermitted development. Therefore, the
LCP recognizes that the public uses this stretch of coast for recreation.

In addition, there is evidence from historic photographs and first hand accounts that the
public has used the site to access Mondo’s Cove and the ocean here since at least the
early 1960's and possibly as early as the 1940's without permission from the property
owners during these times.

Furthermore, most or all of the beach at Mondo’s Cove appears to lie below the
ambulatory MHTL. As noted previously, by State Law, all lands seaward of the
ambulatory MHTL are public.

3) “Until the Nollan case was decided in 1987 (Nollan v. California Coastal
Commission (1987) 483 U.S. 825), offers to dedicate lateral access (right to
pass and repass) were routinely exacted when landowners applied to
[reconstruct their beach homes).”

Commission’s Response:

This enforcement action is being presented to the Commission for a Cease and Desist
Order to resolve a violation of the County LCP and the Coastal Act; as such, Nollan,
which addressed issues regarding CDP conditions, is not relevant. The unpermitted
development was undertaken without a Coastal Development Permit; and therefore the
Commission has the authority to issue this Cease and Desist Order.

4) “An objective of the LCP is ‘To provide direction to the State, and local
agencies as appropriate, for improving and increasing public recreational
opportunities on the North Coast consistent with public health and safety,
and the protection of private property rights.’ (LCP, p. 30.)”

Commission’s Response:

It is apparent from this Section of the LCP that it is the County’s goal and objective to
improve and increase public recreational opportunities in this area of the coast. In
addition, as stated in the Access Management subsection of the County LCP, the
County’s goals and objectives include:
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The County will accept offers to dedication which will increase opportunities for
public access and recreation... The County will actively encourage other private
or public agencies to accept offers of dedication..., and to assume legal action to
pursue beach access. The County will continue to seek funding sources to
improve existing access points. The County will coordinate and supervise
programs with other private and public organization to improve existing access,
provide additional access, provide signing, parking, pedestrian and bicycle
facilities, and the like.... [T]he County will initiate action to acquire easements to
and along beaches and along access corridors for which potential prescriptive
rights exist.

As previously noted, this site has been historically used and continues to be used by the
public to access the beach and ocean. The ambulatory MHTL at most times may be
located directly below the existing rock revetment, and therefore this area may at times
be public property (under State Law). The unpermitted development impedes access
across a portion of the property that has historically been used to access this public
beach, in violation of the County’s goals and objectives noted in the LCP. The
unpermitted development constitutes “development” within the meaning of the definition
in the LCP and Coastal Act and therefore requires a Coastal Development Permit. No
CDP was issued for the development; and therefore the Commission has the authority
to issue a Cease and Desist Order to resolve the violation.

5) “The LCP recognizes that ‘Trash and sanitation are major problems and
illegal camping and parking are frequent.’ This is certainly the case at
Faria Beach where the FBHOA pays to clean up the public’s trash and
people illegally park at the top of the Cove, and on the bike path and
railroad right of way.”

Commission’s Response:

The Commission is certainly sympathetic to concerns such as littering in coastal areas.
However, there are other State and Local laws regarding appropriate use of such areas
and this cannot be a justification of violating the Coastal Act and the County LCP, which
is itself designed to protect coastal resources. In addition, there is no evidence that
parking above the Cove in CalTrans’ easement and in the railroad right of way is an
illegal activity. As noted above, the public has historically used and continues to use
this area to access Mondo’s Cove.

Regardless of the FBHOA'’s concerns, as noted throughout this staff report, the FBHOA
undertook development without the required Coastal Development Permit. Therefore,
the Commission has the authority to issue a Cease and Desist Order to resolve the
violation.
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6) “Until the surf schools started conducting their business on the Cove,
public use of the Cove was relatively peaceful. Now, for several years, as
many as 4 surf schools with dozens of children in each class have been
monopolizing the Cove and the ocean. Unleashed dogs often accompany
them. There are no toilets, safe access, medical facilities, or lifeguards and
parking is illegal. There is no access for emergency response to injuries.”

Commission’s Response:

As reflected in the statement above, much of the development performed by the
FBHOA either directly or indirectly appears to be attempts to regulate not just use of the
thin strip of land that they apparently own, but the use of the beach and ocean itself.
The FBHOA does not have the authority to “regulate” recreational activities on public
tidelands. All land and ocean seaward of the ambulatory MHTL is public property.
Furthermore, as noted above, there is evidence that the public has historically used and
continues to use this site to access Mondo’s Cove. Many of California’s beaches do not
have amenities such as medical facilities, lifeguards, and restroom facilities. The
absence of such facilities does not justify restricting access to the coast. Furthermore,
we note that under California Civil Code section 846, private landowners are immune
from liability for injuries sustained when the public enters their property for any
recreational purpose.?!

Most importantly, the alieged problems caused by Mondo’s Cove visitors, including surf
schools, are irrelevant to this enforcement action, which is based on the presence of
unpermitted development. This Cease and Desist Order would not affect State or Local
agencies enforcing any of their Ordinances, including those regarding public health and
safety, so long as its enforcement is consistent with the County’s certified LCP and the
Coastal Act.

B) “Grading”

“The LCP does not require a permit for landscaping on private property. With
respect to grading, a permit is only required for hillside grading of over 20%
slopes with over 50 cubic yards of cut or fill or over ¥z acre of brush clearance.
The landscaping does not meet this criteria. No grading within the meaning of
Public Resources Code section 30106 occurred. If a Coastal Development
Permit is required for this landscaping, a permit would be required for
landscaping of every private front yard along the road side of the coast.”

Commission’s Response:

Section 30106 of the Coastal Act and Article 2, Section 8172-1 of the Ventura County
LCP defines development as “...on land, in or under water, the placement or erection of

! Staff notes that this provision is sited assuming that the FBHOA owns a portion of or all of the property.




CCC-04-CD-04
Faria Beach HOA
Page 29 of 42

any solid material or structure... grading... of any materials; change in the density or
intensity of use of land...change in the intensity of use of water, or of access thereto...”
The placement of topsoil and mulch directly adjacent to revetment and the beach is
“development” as defined by the Coastal Act and the County LCP. Furthermore,
Section 8174-6 of the County’s Coastal Zoning Ordinance, classifies grading less than
50 cubic yards as “Minor Development”. “Minor development” under Section 8174-6
specifically does not include development that is: 1) on or in a beach, tidelands, edge of
coastal bluff, riparian area or within 100 feet of such area; 2) on lots between the mean
high tide line and the first public road parallel to the sea (or within 300 feet of the mean
high tide line where the road is not parallel to the sea); and 3) on lots immediately
adjacent to the inland extent of any beach.

Even if the development at issue were otherwise "minor development”, this unpermitted
development is located between the mean high tide line and first public road, adjacent
to the beach and within 100 feet of tidelands. In addition, the unpermitted fencing is
also not “minor development’ because it may block access to the beach. In summary,
the unpermitted development meets all three of the exceptions to the definition of “minor
development”. Therefore, the unpermitted development cannot be classified as “minor
development” and requires a CDP. In addition, Section 8174-4, Permitted Uses By
Zone, requires a Zoning Clearance for grading of less than 50 cubic yards and a
Planned Development Permit for grading of 50 cubic yards or more. The FBHOA did
not receive any permits, including a Coastal Development Permit for the unpermitted
grading.

In addition, the exemptions that apply to additions to existing single-family homes,
including those regarding landscaping, do not apply in this case, as the site is a vacant
lot with no primary structure. In addition and as discussed throughout this staff report,
the unpermitted development was placed on property located between the MHTL and
the first public road and directly adjacent to the beach and changes the intensity of use
of the beach and ocean. Therefore, there are no provisions found in either the County
LCP or the Coastal Act that would exempt such development from permitting
requirements.

As previously discussed, the unpermitted development includes the placement of
“private property” and security signs, fencing, boulders, landscaping, and drainage
devices. This constitutes “development” as defined by the Coastal Act and the County
LLCP and does require a Coastal Development Permit.

C) “Planting”

“The plants were those commonly found along this area of the coast. They
were selected to be compatible with native species.... The plants serve to
control erosion and invasive, exotic species. The LCP and the Coastal Act do
not require a permit for landscaping. The newer plants are less visually
obtrusive than the ‘native plants’.”



CCC-04-CD-04
Faria Beach HOA
Page 30 of 42

Commission’s Response:

The FBHOA says the plants serve to “control... invasive, exotic species.” Unfortunately,
in fact, the unpermitted development includes landscaping with potentially invasive,
non-native plant species, which can easily overwhelm established native plant species.
For example, a preliminary project plan created by the FBHOA and photographic
evidence indicates that Mexican Fan Palms, among other potentially exotic, non-native
plant species, were planted on the site (Exhibit #8). Mexican Fan Palms have been
designated by the California Native Plant Society to be invasive plant species. Such
plants are also not adapted to control erosion, as their roots systems are not deep
spreading roots typically used for erosion control. Furthermore, it appears that the fill
placed by the FBHOA is eroding through the revetment and onto the beach. The
unpermitted development has increased erosion rather than prevented it. For a
response regarding permits and landscaping, see response to (B), above.

As previously discussed, the unpermitted development includes the placement of
“private property” and security signs, fencing, boulders, landscaping, and drainage
devices. This constitutes “development” as defined by the Coastal Act and the County
LCP and does require a Coastal Development Permit.

D) “Rocks”

“All the rocks are entirely on private property do not impact the shoreline and
are needed to control further erosion. The two larger rocks are indisguishable
(sic) from rocks placed there by CalTrans to protect Pacific Coast Highway.
The rocks bordering the planting beds are small and similar to those in many
private front yards along the coast.”

Whether the rocks were placed on private property, CalTrans easement, or State
Tidelands, such activity is “development”’ and, given that the development is located
within the Coastal Zone, requires a Coastal Development Permit. The size of the rocks
and their association with similar rocks previously placed by CalTrans for the rock
revetment is irrelevant. In addition, the rocks creating the planter cannot be compared
to rocks placed in front yards as this development is not associated with an addition to
an existing single family home and is located directly adjacent to the beach between the
MHTL and the first public road. Therefore, as discussed in the response for (B) above,
the exemption requirements given to certain additions to existing single-family homes,
including landscaping, do not apply in this situation.

E) “Drainage Pipes”
“The drainage pipes were installed on the advice of the contractor to control

existing erosion. They do not discharge anything new into the ocean; they
redirect existing rainwater drainage more safely.”
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Commission’s Response:

The advice given by a contractor does not obviate the need to comply with the
requirements of the Coastal Act and the County LCP. It clearly does not relieve the
FBHOA of the requirement to obtain a CDP, which is clearly required for such
development in this location. As stated in the SOD, only the landscaping was reviewed
by the Ventura County Planning Department. Even if the Planning Department did
review the landscaping and then determined that no CDP was necessary, the drainage
devices and fencing that were installed on the site were not submitted to the County for
review nor were they the subject of a CDP application. The installation of such
structures immediately adjacent to a beach and between the Mean High Tide Line and
the first public road requires a CDP. The FBHOA did not obtain a CDP for the
development.

Furthermore, the unpermitted fill placed on the site contributed material that is eroding
through the revetment and onto the beach. The alleged lack of maintenance of the
revetment, consisting of large boulders that do not appear to be subject to erosion, is
not the cause of this erosion. Furthermore, there is no indication that maintenance to
CalTrans’ revetment is required at this time to protect the adjacent roadway. Finally, if
erosion was occurring at the site prior to the unpermitted development, the placement of
erosion control measures located adjacent to the beach that directs runoff water onto
the beach is development that requires a Coastal Development Permit.

F) “Temporary fences”
“Temporary plastic fences in two locations were added because people were
destroying the plants.... The fences will be removed when the plants are
established. Less visible temporary fencing (like chicken wire) could be
substituted for the orange plastic temporary fences.”

Commission’s Response:

Section 8174-6 of the County’s Coastal Zoning Ordinance, classifies fences or walls 6'

feet in height or less, except such walls or fences that may block public access to the
beach, as “Minor Development”. The development in this case is not considered “minor”
under the LCP since it includes fences that may block public access. Moreover, “minor
development” under Section 8174-6 does not include development that is: 1) on orin a
beach, tidelands, edge of coastal bluff, riparian area or within 100 feet of such area; 2)
on lots between the mean high tide line and the first public road parallel to the sea (or
within 300 feet of the mean high tide line where the road is not parallel to the sea); and
3) on lots immediately adjacent to the inland extent of any beach. Therefore, the
development is not considered “minor” is does require a CDP.

Even if the development at issue were otherwise "minor development”, this unpermitted
development impedes public access and is located between the mean high tide line and
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first public road, adjacent to the beach, within 100 feet of tidelands, and includes a
fence that may block public access to the beach. Therefore, the unpermitted
development cannot be classified as “minor development” under the applicable County
LCP policies and therefore is not exempt for permitting requirements.

Whether the FBHOA intends that the fencing be permanent or temporary is irrelevant.
The erection of fencing is considered “development” and is not exempt under the
provisions of the County LCP and the Coastal Act. The fencing impedes public access
to the beach and was erected without benefit of a Coastal Development Permit.

G) “Signs”
“The signs are permitted by Civil Code section 1008 and have been in place in
substantially the same fashion since the Civil Code section was adopted by
the Legislature for the purposes of providing landowners with the ability to
protect their private property rights.”

Commission’s Response:

Section 30600(a) of the Coastal Act (as incorporated in the County of Ventura’'s LCP)
states that, in addition to obtaining any other permit required by law, any person wishing
to perform or undertake any development in the coastal zone must obtain a CDP.
Photographs taken in 1981, 1982, and 1983 show the entire length of the site (Exhibit
#19 & #20). No signs existed at the time of these photographs. Staff believes that the
FBHOA erected signs in approximately 1986 (without benefit of a CDP), which state:22

- NOTICE - This is not public property. It is owned by the families of Faria Beach.
We appreciate your co-operation in obeying our restrictions: *No Jet skis *No
fires *Keep dogs on leash. Please take your garbage with you — we have no
refuse collection service. Faria Beach Homeowners Association. (Exhibit #12)

These signs were erected after the enactment of the Coastal Act without a Coastal
Development Permit and prior to certification of the County’s LCP. Therefore, these
signs are not exempt from permitting requirements, unpermitted, and a violation of the
Coastal Act. In addition, there is evidence that the public used the site to reach
Mondo’s Cove prior to the installation of such signs.

Recently?®, new signs were erected (also, without benefit of a CDP) on the site and are
in place currently, that state:

2 A photograph of the original sign was included in Insight, “From Private Plot to Public Beach”,
December 15, 1986, pg. 50-51, by Charlotte Low.

% staff is unaware precisely when these new signs were erected on the site; however, Commission staff .
has evidence that these new signs were not in piace as of 1989.
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NOTICE This is not public property. It is owned by the families of the Faria
Beach Colony. We appreciate your cooperation in obeying the restrictions. It is
a misdemeanor to operate any commercial business, including but not limited to,
surf schools, camps, recreational/outdoor sporting events, including surf contests
— Ventura County Coastal Zoning Ordinance Div 8, Ch 1.1, Art. 3, 4, 13.
Operation of any such commercial business is also trespassing, trespassing may
be subject to criminal and/or civil prosecution and related penalties and
damages. No jet skis — No fires — Keep dogs on a leash. Please take your
garbage with you. We do not have refuse collection service. Faria Beach
Homeowners Association. Right to pass by permission and subject to control of
owner: CA Civil code 1008. (Exhibit #13)

These new signs were also placed on the strip of property between the existing
revetment and Old PCH without a CDP. The FBHOA only owns a portion of land
between the MHTL and Old PCH. As explained above, it appears that, at times, the
public tidelands may extend to the base of the revetment. These signs are very
misleading in that they purport to regulate activity on public tidelands and in the water,
property that the FBHOA does not own. For example, the signs state, “No
recreational/outdoor sporting events” and “No jet skis”. These activities take place on
public tidelands and in the ocean. Therefore, the signs were not only clearly placed
without a Coastal Development Permit but also undoubtedly inconsistent with the
access and recreation policies of the Coastal Act (as incorporated in the County LCP)
and the County's goals and objections in their LCP.?*

3. The Respondents’ Defense:

“The Landscaping Does Not Block Access to the Cove”

A) “As explained in paragraph 2A, there is no right of public access to the Cove
and pursuant to Civil Code section 813 and 1008 the FBHOA has retained the
right to control public access to the Cove.”

“[The] signs have been in the same place in substantially the same format since
the Legislature adopted the section to enable beachfront property owners to
permit controlled public access while protecting their private property rights.”?

Commission’s Response:

On August 28, 1988, the FBHOA recorded a “Right to Pass” document pursuant to
California Civil Code Section 813 (See Exhibit #22, FBHOA's SOD). Civil Code Section
813 States, “The recorded notice is conclusive evidence that subsequent use of the

land during the time such notice is in effect by the public or any user for any purpose

:: See also discussions regarding signs and the access policies of the Coastal Act and LCP, above.
This Defense was raised earlier in the Statement of Defense but is being addressed by staff in this
section for simplicity.
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(other than any use expressly allowed by a written or recorded map, agreement, deed
or dedication) is permissive and with consent in any judicial proceeding involving the
issue as to whether all or any portion of such land has been dedicated to public use or
whether any user has a prescriptive right in such fand or any portion thereof.” However,
Section 813 continues by stating, “The recording of a notice pursuant to this section
shall not be deemed to affect rights vested at the time of recording.” The recording of
this document pursuant to Civil Code Section 813 applies to “subsequent use of the
land” and does not affect or extinguish any rights vested prior to the recording. There is
evidence that the public has historically used this site to access Mondo’s Cove for years
prior to 1988. Therefore, the recording of this “Right to Pass” does not defeat claims of
prescriptive rights to use this site to access Mondo’s Cove.

Whether or not there is some historic public use, all the development placed at Mondo’s
Cove requires a CDP. Moreover, as noted above, the signs are misleading, and serve
to impede and discourage public use of even the undisputedly public portions of
Mondo’s Cove.

The SOD also claims that pursuant to California Civil Code Section 1008, “the FBHOA
has retained the right to control public access to the Cove”. Civil Code Section 1008
states, “No use by any person or persons, no matter how long continued, of any land,
shall ever ripen into an easement by prescription, if the owner of such property posts at
each entrance to the property or at intervals of not more than 200 feet along the
boundary a sign reading substantially as follows: ‘Right to pass by permission, and
subject to control, of owner: Section 1008, Civil Code’.” As described in the previous
response in Section G., above, no signs existed anywhere on the site prior to
approximately 1983, as demonstrated in photographic documentation. These signs that
were erected at some time after 1983 (these signs were apparently placed in
approximately 1986)% did not include language referring to Civil Code Section 1008.
Signs that included language referencing Civil Code Section 1008 were erected some
time after this date.

The SOD alleges that the “signs have been in the same place in substantially the same
format since the Legislature adopted the section to enable beachfront property owners
to permit controlled public access while protecting their private property rights.” To
respond to this statement, Commission staff has assumed that the FBHOA referred to

. Civil Code Section 813 and 1008 in their SOD. California Civil Code Section 813 was
added by Statute in 1963 and California Civil Code Section 1008 was added by Statute
in 1965. As previously noted, photographic evidence demonstrates that there were no
signs on the subject site in 1981, 1982, or 1983. Therefore, the claim that the signs
existed at the time the Legislature adopted these sections is not correct.

Even if these signs were legally erected on the site, there is evidence that the public has
historically used this site to access Mondo’s Cove for years prior the date the signs

% See footnote 22, Supra.
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were installed. The placement of signs which include language consistent with Civil
Code Section 1008 does not defeat any valid claims of prescriptive rights to use the site
to access Mondo’s Cove.

Assuming arguendo that the public has no right to claim that there is a prescriptive right
to use the property to access Mondo’s Cove, all signs placed along the site were still
erected after 1973 and without benefit of a Coastal Development Permit where one is
required. Therefore, the requirement for the Commission to issue a Cease and Desist
Order has been established.

B) “The so-called “stairs” at the south end of the Cove are not stairs at all. This
is excess concrete which was apparently spilled when the owners enlarged
their driveway at 3560 West Pacific Coast Highway. The owners were
permitted to extend their driveway onto Parcel B (the Cove). This concrete
does not extend to the beach. This is obviously not a safe access.”

Commission’s Response:

While Commission staff has been provided no evidence that the construction of the
driveway and placement of concrete on the revetment was undertaken with the benefit
of a Coastal Development Permit, the public does use these “step-like” structures to
access the beach and ocean. Even if the cement does not extend all the way to the
beach, it does provide an improved surface to walk down. Even assuming that the
public does not use this particular section of the site to access the beach, the placement
of fencing, “private property” and security signs, boulders, landscaping, and drainage
devices without a Coastal Development Permit is a violation of the Ventura County LCP.
In addition, this unpermitted development impedes access to the beach and ocean at
Mondo’s Cove.

C) “The surf schools were utilizing the northerly portion of the Cove in Summers
of 2002 and 2003 prior to installation of the landscaping in December 2003.
The people continue to access all over the rocks since the landscaping was
installed. (See photographs numbers 18, 19, 20, & 22). As shown by
photographs taken March 2004, the landscaping does not stop people from
using the Cove. (See, photographs numbers 16-22.)”

Commission’s Response:

The photographs of the landscaping taken in 2004 depict surfers crossing the site and
the rock revetment to access the beach. At this time, it is apparent that the landscaping
failed to establish in at least some places. If the landscaping were to establish however,
the plantings would impede public access in the locations it was planted by creating a
wall of vegetation. In addition, “private property” and security signs, boulders, and
drainage devices were placed on the site without a permit and inconsistent with the
Resource policies of the Ventura County LCP. These “private property” signs are very
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misleading in that they purport to regulate activity on State tidelands and in the water,
property that the FBHOA does not own. Therefore, the signs were not only clearly
placed without a Coastal Development Permit but also undoubtedly inconsistent with
the access and recreation policies of the Coastal Act (as incorporated in the County
LCP) and the County’s goals and objections in their LCP.

4, The Respondents’ Defense:

“The surf schools are an lllegal use of the Cove.”

“The entire Cove is zoned R-B (Residential Beach). (LCP, p. 23.) The only
compatible use is residential. (LCP, fig. 33 [zoning compatibility matrix].)
Commercial use violates the LCP and the County’s zoning. Under the LCP,
commercial facilities are restricted to the “Coastal Commercial” (C-C) zone.
(LCP, p. 7.) In addition, the surf schools regularly illegally park along the Cove
and set up business, blocking visual and pubic access. (See, photograph
number 1 [surf school headquarters and van at northerly end of the Cove
adjacent to Pacific Coast Highway].) It would be improper for the Coastal
Commission to issue a Cease and Desist Order to protect the illegal use of the
Cove by Surf Schools [emphasis by FBHOA].”

Commission’s Response:

This Cease and Deist Order is not designed to protect the use of any one group of the
public, particularly any not in compliance with any applicable laws and regulations, but
to obtain compliance with the County LCP and Coastal Act and their coastal resource
protection policies, including protecting public access generally. Any “problems” caused
by surf schools are irrelevant to this enforcement action. The unpermitted development
clearly impedes public access to Mondo’s Cove. This Cease and Desist Order would
not affect State or Local agencies enforcing any of their Ordinances, including those
regarding public health and safety, so long as its enforcement is consistent with the
County’s certified LCP and the Coastal Act.

While Commission staff appreciates the possible conflicts that may arise from any
unauthorized use of Mondo’s Cove by commercial activity, this Cease and Desist Order,
if issued by the Commission, would resolve unpermitted development that was placed
on a strip of property directly adjacent to the beach, which impedes public access to a
very popular recreational area. This recreational area, Mondo’s Cove, is used by a wide
range of beach-goers, from surfers, scuba divers, and kayakers to those choosing to
sunbathe, picnic, or view tide pools. Commission staff is not recommending that the
Commission issue this Cease and Desist Order to protect any illegal activity at Mondo’s
Cove,; the Cease and Desist Order would address the unpermitted development that
significantly impacts the public's ability to access the beach and ocean in this location.
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5. The Respondents’ Defense:

FBHOA would like to work with the Coastal Commission and the County to
manage public use of the Cove to protect sensitive coastal resources and insure
the public health and safety of Cove users.

“Over use of the Cove and commercial use of the Cove, with its attendant
trash, water pollution, destruction of tidepools, nuisance activities, traffic
hazards and public health and safety problems have increasingly jeopardized
this sensitive environment. FBHOA pays $150 a month to have the Cove
cleaned up. FBHOA would welcome managed public use of the Cove and
would be happy to work with the Coastal Commission and the County to
resolve these public health and safety issues.”

Commission’s Response:

The FBHOA has had many opportunities to propose an amicable resolution to this
violation and work with the Commission to protect coastal resources in a way that
complies with the County LCP and the Coastal Act. In fact, they declined to either
comply or actively resolve this violation when they received an NOI and an EDCDO.
Subsequently, after receiving an NOI for a Commission Cease and Desist Order,
Commission staff discussed the option of reaching a Consent Agreement to resolve the
violation prior to the Commission hearing. Commission staff advised the FBHOA that
any such Consent Agreement would have to include, among other things, unimpeded
public access across the thin strip of property to reach the beach and ocean at Mondo’s
Cove. As of the date of this staff report, the FBHOA has not responded to any
resolution attempts.

The Commission’s fundamental objectives are to protect Coastal Resources such as
those listed in this defense. All development (through the submittal of a Coastal
Development Permit application) must be found consistent with these resource policies
for the issuance of Coastal Development Permit. While Commission staff appreciates
the concern the FBHOA has for the sensitive coastal resources at Mondo’s Cove and
how certain development could affect such resources, the development at issue here
clearly impedes public access to Mondo’s Cove regardless of the FBHOA's concerns
regarding the use of the beach. Any “managed” or “controlled” access that might
impede the public’s ability to reach the shoreline in this location would need to be
carefully reviewed through a CDP application process to ensure that the public access
to and recreation of this area is not impacted.

H. Actions in Accordance with Authority Granted to Commission and Staff

The statutory authority for issuance of this Cease and Desist Order is provided in
Section 30810 of the Coastal. The procedures for the issuance of Cease and Desist
Orders are described in the Commission’s regulations in Sections 13180 through 13188
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of Title 14 of the California Code of Regulations. Accordingly, the purpose of this Cease
and Desist Order is to order the Faria Beach Homeowners Association to immediately
and completely cease from conducting and maintaining unpermitted development on
the subject property, and to remove unpermitted boulders, fill, fencing, landscaping,
plastic drainage pipes, and signs.

Staff recommends that the Commission issue the following Cease and Desist Order:
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CEASE AND DESIST ORDER
CCC-04-CD-04, FARIA BEACH HOME OWNERS ASSOCIATION

Pursuant to its authority under Public Resource Code §30810, the California Coastal
Commission hereby orders and authorizes the Faria Beach Homeowners Association,
their agents, contractors and employees, and any person acting in concert with any of
the foregoing (hereinafter referred to as “Respondents”) to cease and desist from
undertaking further unpermitted development or maintaining existing unpermitted
development on the subject property, including placement of fencing, “private property”
and security signs, boulders, landscaping, drainage devices, and top soil and muich.
Accordingly, all persons subject to this order shall fully comply with paragraphs A, B and
C as follows.

A. Immediately and in no event later than 60 days from issuance of this Order cease
from all such activities and perform no further unpermitted development at the
subject property.

B. Immediately and in no event later than 60 days from issuance of this Order cease

from additional maintenance of any unpermitted development on the subject
property including, but not necessarily limited to any fencing, “private property”
and security signs, boulders, landscaping, drainage devices, and top soil and
mulch, at the subject property until and unless it is authorized through a CDP.

C. Within 60 days of issuance of this Order, remove all unpermitted boulders,
mulch, topsoil, landscaping, drainage devices, fencing, and signs (including, but
not necessarily limited to, “private property” and security signs) from the subject
property. The unpermitted development shall be disposed of at an appropriate
debris disposal site in compliance with all applicable local and state laws. Faria
Beach Homeowners Association shall provide the Commission with photographic
evidence within 14 days of such removal to verify that the above-unpermitted
development was removed from the subject property. Photographs shall be
submitted to the Commission no later than 5:00 pm July 26, 2004.

Il. Persons Subject to the Order

Faria Beach Homeowners Association, and their agents, contractors and employees,
and any persons acting in concert with any of the foregoing.

Il. Identification of the Property

An approximately 500 linear foot strip of open coastline along the seaward side of Old
Rincon Highway 1 between 3560 and 3674 Pacific Coast Highway (Old PCH), directly
above Mondo’s Cove, in the Faria Beach Community (APN 060-0-380-245), Ventura
County.
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lll. Description of Unpermitted Development

The unpermitted development, which is the subject matter of this Cease and Desist
Order, includes the placement of fencing, “private property” and security signs, boulders
ranging in size between one to five feet in diameter, muich, topsoil, landscaping
(including non-native and possibly invasive plants and trees), and plastic drainage pipes
along the road shouider on the seaward side of Old PCH and on top of existing
revetment above the beach.

IV. Effective Date and Terms of the Order

The effective date of the order is the date the order is issued by the Commission. This
order shall remain in effect permanently unless and until modified or rescinded by the
Commission.

V. Findings

The order is issued on the basis of the findings adopted by the Commission at the May
2004 hearing, as set forth in the attached document entitled “Recommended Findings
for Cease and Desist Order CCC-04-CD-04".

VI. Compliance Obligation

Strict compliance with the order by all parties subject thereto is required. Failure to
comply strictly with any term or condition of the order including any deadline contained
in the order will constitute a violation of this order and may result in the imposition of
civil penalties of up to SIX THOUSAND DOLLARS ($6,000) per day for each day in
which such compliance failure persists, in addition to any other penalties authorized
under Section 30820.

VIl. Deadlines

Deadlines may be extended by the Executive Director for good cause. Any extension
request must be made in writing to the Executive Director and received by Commission
staff at least 10 days prior to expiration of the subject deadline.

VIll.  Appeal

Pursuant to Public Resources Code Section 30803(b), any person or entity against
whom the order is issued may file a petition with the Superior Court for a stay of this
order.
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IX. Submittal of Documents

All plans, reports, photographs and any other materials required by this Cease and

Desist Order should be sent to:

Aaron McLendon

California Coastal Commission
Legal Division

45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219
(415) 904-5220

FAX (415) 904-5235

With a copy sent to:

Steve Hudson

California Coastal Commission
South Central Coast District

89 South California Street, Suite 200
Ventura, CA 93001-2801

(805) 585-1800

FAX (805) 641-1732

Executed in on

Coastal Commission.
Peter Douglas, Executive Director

By:

, on behalf of the California
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Exhibit

CCC-04-CD-03
Exhibit List

Number Description
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12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

24.
25.

26.

Site Map and Location

Project Location

February 13, 2004, NO! for EDCDO

February 26, 2004, EDCDO No. ED-04-CD-01

March 21, 2003, initial violation report

December 26, 2003, violation report

March 23, 2004, notice of violation of 2/26/04 EDCDO

March 20, 2003, conceptual plan for Mondo’s Cove by FBHOA

March 1, 2004, letter from J. Roger Myers to Ventura County Planning
Department

March 1, 2004, letter from J. Roger Myers to CCC requesting Public Records
November 7, 2003 letter from Steve Bennet, County Supervisor to Caroline
Tellez regarding public access to Mondo's Cove.

Photograph of “pnvate property” sign at Mondo’s Cove, 4/26/89

Photograph of new “private property” sign at Mondo's Cove, 1/7/04
Photograph taken from inland side of Old PCH showing fencing on upcoast end
of Mondo’s Cove, 4/13/04

Photograph taken from seaward side of Old PCH showing fencing on
downcoast end of Mondo’s Cove

Photograph of soil and mulch, 10/9/03

Photograph of construction equipment depositing soil and mulch, 10/9/03
Photograph taken from downcoast end of Mondo’s Cove showing unpermitted
boulders, topsoil and muich, and landscaping (“private property” sign in the
background), January 2004.

January 28, 1983 photograph showing downcoast portion of the site,
demonstrating that there were no “private property” signs in place.

January 28, 1983 photograph showing upcoast portion of the site,
demonstrating that there were no “private property” signs in place.

Exhibit taken from Ventura County Beach Study, State of California,
Department of Parks and Recreation, June 1978, depicting Surfing area at
Mondo’s Cove

FBHOA Statement of Defense

February 5, 2004, letter from CCC staff to Ventura County Planning
Department

Figure 4, Ventura County LUP, Recreational Areas on the North Coast
Figure 1, Ventura County LUP, Environmentally Sensitive Habitats on the North

Coast
Figure 16, Ventura County LUP, Faria Beach Community
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Page 1 of 7
Fébruary 13, 2004 -
Faria Beach Homeowners Association
P.O. Box 1548
Ventura, CA 93002
(Certified Mail No. 7002 2030 0002 6423 2249)
‘Roger Haring
29677 Bouquet Canyon Road
Saugus, CA 91390-1102
(Certified Mail No. 7002 2030 0002 6423 2256)
Subject: Notice Prior to Issuance of Executive Director Cease
. and Desist Order for Violation No. V-4-03-028

Location: Approximately 500 linear feet of undeveloped coastline
' (Mondo’s Cove) along the seaward side of Old Rincon
Highway 1 between 3560 and 3674 Pacific Coast Highway

(PCH) (APN 060-0-380-245).

Violation Description: Unpermitted placement of boulders ranging in size between
one fo five feet in diameter, organic mulch, topsoil, fencing,
and landscaping (including non-native and possibly invasive
plants and trees) along the road shoulder adjacent to Oid
Rincon Highway (Old Highway 1) and on top of existing
revetment, plastic drainage pipes in and through the
revetment, and “private property” and security signs on the
revetment above the beach.

Dear Faria Beach Homeowners Association and Dr. Haring:

The purpose of this letter is to give you notice that the Executive Director of the Coastal
Commission intends to issue a Cease and Desist Order addressing unpermitted
development on Faria Beach Homeowners Association's property located between
3560 and 3674 Pacific Coast Highway bordering the seaward shoulder of Old Rincon
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Highway (Old PCH) (APN 060-0-380-245). If issued, the Executive Director Cease and
Desist Order would direct you to cease and desist from performing or maintaining
unpermitted grading, stockpiling, and placement of boulders, fencing, signs,
landscaping, and drainage devices.

The development has occurred and continues to be undertaken without the required
authorization in a coastal development permit (CDP). Section 30600(a) of the Coastal
Act states that, in addition to obtaining any other permit required by law, any person

- wishing to perform or undertake any development in the coastal zone must obtain a
CDP (CDP). “Development” is-defined by Section 30106 of the Coastal Act and Article
2, Section 8172-1 of the Ventura County LCP as follows:

- "Development" means, on land, in or under water, the placement or erection of
any solid material or structure; discharge or disposal of any dredged material or
of any gaseous, liquid, solid, or thermal waste; grading, removing, dredging,..
mining, or extraction of any materials; change in the density or intensity of use of
land...change in the intensity of use of water, or of access theretfo...and the
removal or harvesting of major vegetation other than for agricultural purposes...

The unpermitted development clearly constitutes “development” within the meaning of
the above-guoted definition and therefore requires a CDP. In addition, unpermitted ,

development blocks public access to Mondo’s Cove in Faria Beach and could cause .
significant damage 1o coastal resources protected under the Coastal Act.

NMondo’s Cove

Mondo’s Cove is one of Ventura County’s most popular recreational beaches. As you
may know, all land seaward of the mean high tide line is public land under California
Law. The revetment located seaward of Old Rincon Highway serves as a protective
device to lessen the impact that wave run-up may have on the highway. On many days
ocean waves break up against the rock revetment. The sea appears to extends in close
proximity to the revetment and land seaward of the mean high tide line is public land.

Surfers, kayakers, scuba divers, swimmers, and beach goers alike enjoy the public
beach and ocean in this location. Recent photographs demonstrate that thousands of
beachgoers come to Mondo's cove on summer weekends. Existing rock revetment
placed by the California Department of Transportation when Old Rincon Highway was
_constructed separates the highway from this beach. This revetment was constructed
well before the Coastal Act; however, any additions made to the revetment would
require a CDP. The public has historically accessed this beach by walking over the rock
revetment from Old Rincon Highway. The public has also historically accessed this
beach by walking down steps, which were paved into the existing revetment and located
at the south end of the property. It appears that the paved steps were placed on the
revetment prior to the Coastal Act. .
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Walking down the paved steps or crossing the rock revetment across the subject
property is the oniy access point to this stretch of coastline. Placing any structures
along or in front of these access points would prohibit the public from enjoying this
beach and surfing location as they have done for at least several years. The protection
of coastal access and recreation are one of the major policy goals of the Coastal Act
(Sections 30210, 36211, 30213, 30220, 30221, 30222, and 30240 of the Coastal Act).
This unpermitted development impedes access across the rock revetment and down the
paved steps, which impacts coastal access 1o and recreational uses of this beach.

History of the Violation Investigation

On March 21, 2003, the Commission received a letier alleging that signs were recently
installed at Faria Beach in the Mondo’s Cove area. On June 5 and June 27, 2003,
Commission staff received reports that a surfer was cited for trespassing when he
walked over the revetment to get to the beach. The District Attorney’s office and .-
Sheriff's Department later dismissed the charges.

On October 9, 2003, the Commission South Central Coast District enforcement officer
visited the site and confirmed that several new boulders were placed and topsoil
stockpiled on and above the existing rock revetment. Commission staff later confirmed
that a CDP from either the Commission or Ventura County was not issued for the
development. Staff noted that some of the boulders appeared to be placed as borders
for a “planter” structure. At this time staff also confirmed that two plastic culvert pipes
were installed along and through the rock revetment. The contractor conducting the
development told Commission staff that Dr. Roger Haring of the Homeowners
Association hired him to undertake the development. :

Commission staff then contacted Dr. Haring (later in the day on October 9) and advised
Dr. Haring that the development undertaken required a CDP. Dr. Haring stated that the
development was intended {o make the site more visually atiractive and it was not
meant to impede public access. In addition, he stated that the work was experimental
and the Home Owners Association was going to observe the development over the
winter storm period to see if the landscaping and boulders would wash away. Dr.
Haring then asked Commission staff if he could finish the landscaping. Commission
staff stated that he could not authorize any development and again advised Dr. Haring
that the development required a CDP.

On October 16, 2003, Commission staff met with Dr. Haring and explained to him that
- he needed to obtain a CDP from Ventura County (as the unpermitted development was
located in Ventura County’s permitting jurisdiction) and further advised him that the
Commission would likely appeal any project approved by Ventura County that
- negatively affected public access to Mondo’s cove since the protection of public access
and recreation is a major policy goal of the Coastal Act.! Dr. Haring again asked if he

' After certification of local coastal programs, the Coastal Act provides for limited appeals to the Coastal
Commission of certain local government actions on coastal development permits (Coastal Act Section
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could complete the work. Commission staff advised Dr. Haring that such development
required a CDP and staff couid not informally give permission to continue the
development without the required application and analysis upon which permitting
decisions are made. Staff also stated that the placement of boulders, topsail,
landscaping, and drainage devices in the absence of a permit were constructed in
violation of the Coastal Act.

in a telephone conversation on November 12, 2003, Dr. Haring stated that-he spoke
with the County of Ventura who allegedly told him that the County does not require
permits for the work completed.-at Mondo'’s, which at this time included the placement of
boulders, topsoil, signs,.and landscaping. The County's opinion was allegedly based on
a sketch of the project, which was faxed to the County by Dr. Haring. In addition, Dr.
Hanng stgxted that the HOA intended to also plant approximately 3-foot high shrubs and
ice plant.

On January 20, 2004, Commission staff sent the County of Ventura a letter describing
the unpermitted development and asking the County if it intends to take action to
address the violations of the certified LCP at Mondo’s Cove. This letter explained to the
County that if the County is unable to take action to enforce the provisions of the LCP or
if the County fails to take sufficient action to resolve the violations, the Commission
would take responsibility for enforcement of the LCP (pursuant to section 30809(a)(2)
and 30810(a)(2) of the Coastal Act). The letter stated that if the County did not respond
by January 23, 2004, the Commission would assume that the County declined to take
action. The County did not respond to the January 20" letter in writing.

On February 2, 2004, Commission staff contacted Christopher Stevens, Ventura County
Planning Director, asking the County 1) whether they were going to take enforcement
action, and 2) whether the County had issued any permits or permit exemptions for the
development at Mondo’s Cove.

On February 3, 2004, Mr. Stevens left a voicemail message for Commission staff stating
that 1) the County was declining to take enforcement action regarding the unpermitted
development; 2) the County did not grant any permits, permit exemptions, or take any
action whatsoever regarding the unpermitted development; 3) prior to the January 20"
letter, the County was not aware that development had occurred at Mondo’s cove; and
4) after review of the unpermitted development after-the-fact, the County did not believe
that the development required a permit. In a February 5, 2004 letter, Commission staff

30603). Coastal Act Section 30603 provides, in applicable part, that an action taken by a local
government on a coastal development permit application may be appealed to the Coastal Commission for
certain kinds of developments, including the approval of developments located within certain geographic
appeal areas, such as those located between the sea and the first public road paralleling the sea, within
300 feet of the mean high tide line or inland extent of any beach or top of the seaward face of a coastal
bluff, in a sensitive coastal resource area’ or located within 100 feet of any wetland, estuary, or stream.

2 This additional work described by Dr. Haring is also considered development under the Coastal Act and
the County LCP and would require a CDP.
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confirmed that the County was declining to take enforcement action regarding the
development at Mondo's Cove. in addition, the ietter indicated that Commission staff
had reviewed the Ventura County LCP and determined that no poiicies or standards in
the LCP exempt such development from the permitting process and asked tne County
to contact the Commission if they disagreed with the analysis of Commission staff. The
County did not respond to this letter. Therefore, the County’s LCP does not authorize
the deveiopment at Mondo’s Cove to proceed without a CDP from the County of
Ventura.

Executive Director Cease and Desist Order Process

Section 30809(a) of the California Coastal Act (Division 20 of the Public Resource
Code) authorizes the Executive Director to issue an order directing a person to cease
and desist if that person has undertaken, or is threatening to undertake, any activity that
may require a permit without securing a permit. The placement of stockpiled material,
bouiders, signs, drainage devices, landscaping, and fencing on the subject property
constitute development which requires a CDP. Since this development was performed
in an area in which the County of Ventura has jurisdiction to issue permits under the
Coastal Act (there is a certified Local Coastal Program for this area of the City of
Ventura), the performance of this development requires a CDP from the County. The
County has not issued a permit for the development at Mondo’s Cove and the property
owner has not applied for a permit to authorize the development. As discussed above,
on October 9 and 16 and November 12, 2003, Commission staff advised you that the
unpermitted development required a CDP. Work continued after Commission staff's
advisement of the necessity for a CDP. As addressed above, the County of Ventura
declined to take action to enforce their LCP. Therefore, pursuant to Section -
30809(a)(2), the Commission is taking action to enforce the requirements of the Ventura
County LCP. '

If issued, the Executive Director Cease and Desist Order will direct you to cease and
desist from undertaking further development or maintaining existing unpermitted
development on the subject property. A violation of a Cease and Desist Order may
subject the violator to additional fines, subject to Sections 30820, 30821.6, and 30822 of
the Coastal Act (PRC Division 20 §30809(b)(3)).

Section 30809(b) of the Coastal Act states:

The cease and desist order shall be issued only if the person or agency has
failed to respond in a satisfactory manner to an oral notice given in person or by
telephone, followed by a written confirmation, or a written notice given by certified
mail or hand delivered to the landowner or the person performing the activity.

Section 13180(a) of Title 14 Division 5.5 of the California Code of Regulations defines
the term “satisfactory manner” with regard to Section 30809(b) of the Coastal Act as
being, in part, “a response which is made in the manner and within the timeframe
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speciiled in the notice.” To prevent the issuance of the Executive Director Cease
-and Desist Order to you, you must provide assurances by telephone by 5:00.pm,
February 17, 2004 and confirmed in writing by 5:00 pm February 18, 2004 (this
confirmation should be provided by telephone to Aaron McLendon at (415)904-
5220 and followed by a written confirmation via facsimile to Aaron McLendon at
(415) 904-5235 and regular mail at the address listed on the letterhead) that:

1. Faria Beach Homeowners Association (who conducted the unpermitted
development and to whom this letter will be sent certified mail) will immediately
and completely cease from all such activities and commit to perform no further
unpermitted development at the subject property. s

2. Faria Beach Homeowners Association will immediately and completely cease
from additional maintenance of any unpermitted development on the subject
property including, but not necessarily limited to any grading, stockpiling of .--
material, landscaping, fencing, placement of signs, construction and/or use of
drainage devices, at the subject property until and unless it is authorized through
a CDP.

3. By February 19, 2004, Faria Beach Homeowners Association shall remove
unpermitted fencing, and signs (including, but not necessarily limited to, security
and private property signs) from the subject property. The unpermitted
development shall be disposed of at an appropriate debris disposal site in
compliance with all applicabie local and state laws. Faria Beach Homeowners
Association shall provide the Commission with photographic evidence that the
above-unpermitted development was removed from the subject property.’
Photographs shall be submitted to the Commission’s San Francisco office to the
attention of Aaron McLendon at the address on this letterhead no later than 5:00
pm February 23, 2004.

4. By February 25, 2004, Faria Beach Homeowners Association shall remove
unpermitted boulders, mulch, topsoil, landscaping, and drainage devices from the
subject property. The unpermitied development shall be disposed of at an
appropriate debris disposal site in compliance with all applicable local and state
laws. Faria Beach Homeowners Association shall provide the Commission with
photographic evidence that the above-unpermitted development was removed
from the subject property. Photographs shall be submitted to the Commission’s
San Francisco office to the attention of Aaron McLendon at the address on this
letterhead no later than 5:00 pm February 27, 2004.

The Executive Director Cease and Desist Order may be subject to such terms and

conditions as the Executive Director may determine are necessary to avoid irreparable _

injury to any area within the jurisdiction of the Commission, pending action by the : o
Commission under Section 30810 and 30811 of the Coastal Act (which grants the .
Commission the authority to issue Cease and Desist and Restoration Orders).
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Executive Director Cease and Desist Orders issued under Section 3080¢ of the Coastal
Act are efiective upon issuance, and last for a period of 90 days. These Executive
Director Cease and Desist Orders may also be followed up by a2 Cease and Desist
Order or Restoration Order or both issued by the Commission pursuant to Section
30810 and 308110f the Coastal Act, which will have = longer effective period.

We look forward to your cooperation in this matter, I you have any questions regarding
this letter or the enforcement case, please call Aaron McLendon af (415)-904-5220 or
send correspondence to the attention of Mr. McLendon at the address listed on the
letterhead. -

Sincerely,

eter Douglas X(/ (]k\/

Executive Director

cc: Lisa Haage, Chief of Enforcement, CCC
Aaron McLendon, Statewide Enforcement Analyst, CCC
Sandy Goldberg, Staff Counsel, CCC ,
Steve Hudson, Southern CA Enforcement Supervisor, CCC



STATE OF CALIFORNIA ~THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION
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VOICE AND TDD (415) 904-5200
FAX (415) 904- 5400

SENT VIA REGULAR AND CERTIFIED MAIL
AND FACSIMILE (to Dr. Haring)

February 26, 2004

Faria Beach Homeowners Association

P.O. Box 1548

Ventura, CA 93002

(Certified Mail No. 7002 2030 0002 6423 2249)

Roger Haring

29677 Bouquet Canyon Road

Saugus, CA 91390-1102

(Certified Mail No. 7002 2030 0002 6423 2256)

Subject: Executive Director Cease and Desist Order No. ED-04-CD-01 and
Notice of Intent to Commence Commission Cease and Desist Order

Proceedings .

Date Issued: February 26, 2004

Expiration Date: May 25, 2004
Violation File No.: V-4-03-028

Property Location: Approximately 500 linear feet of undeveloped coastline (Mondo’s
Cove) along the seaward side of Old Rincon Highway 1 between
3560 and 3674 Pacific Coast Highway (PCH) (APN 060-0-380-
245). '

Alleged Coastal Act Violation: Unpermitted placement of boulders ranging in size
between one to five feet in diameter, organic muich,
topsoil, fencing, and landscaping (including non-native
and possibly invasive plants and trees) along the road
shoulder adjacent to Old Rincon Highway (Old Highway
1) and on top of existing revetment, plastic drainage
pipes in and through the revetment, and “private
property” and security signs on the revetment above the
beach.
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I ORDER

Pursuant to my authority under California Public Resources Code (PRC) Section 30809,
| hereby order you, as the legal owners of the property identified below, your
employees, agents and contractors, and any other persons acting in concert with you to
cease and desist from undertaking further development or maintaining existing
unpermitted development on the subject property, including grading, stockpiling of top
soil and mulch, and placement of boulders, fencing, signs, landscaping, and drainage
devices. The Executive Director Cease and Desist Order is subject to the foliowing
terms and conditions to avoid irreparable injury to the subject property pending action
by the Commission under Section 30810 and 30811 of the Coastal Act:

1. Faria Beach Homeowners Association (who conducted the unpermitted
development and to whom this letter will be sent certified mail) shall immediately
and completely cease from all such activities and shall not perform further
unpermitted development at the subject property.

2. Faria Beach Homeowners Association shall immediately and completely cease
from additional maintenance of any unpermitted development on the subject
property including, but not necessarily limited to any grading, stockpiling of
material, landscaping, fencing, placement of signs, construction and/or use of
drainage devices, at the subject property until and unless it is authorized through
a CDP.

3. By March 5, 2004, Faria Beach Homeowners Association shall remove
unpermitted boulders, mulch, topsoil, landscaping, drainage devices, fencing,
and signs (including, but not necessarily limited to, security and private property
signs) from the subject property. The unpermitted development shall be
disposed of at an appropriate debris disposal site in compliance with all
applicable local and state laws. Faria Beach Homeowners Association shall
provide the Commission with photographic evidence that the above-unpermitted
development was removed from the subject property. Photographs shall be
submitted to the Commission’s San Francisco office to the attention of Aaron
MclLendon at the address on this letterhead no later than 5:00 pm March 9, 2004.

Il. IDENTIFICATION OF THE PROPERTY

The property that is the subject of this cease and desist order is approximately 500
linear feet of undeveloped coastline (Mondo’s Cove) along the seaward side of Old
Rincon Highway 1 between 3560 and 3674 Pacific Coast Highway (PCH) (APN 060-0-
380-245).
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.  DESCRIPTION OF ACTIVITY

The activity that is the subject of this order consists of the unpermitted placement of
boulders ranging in size between one to five feet in diameter, organic muich, topsoil,
fencing, and landscaping (including non-native and/or invasive plants and trees) along
the road shoulder adjacent to Old Rincon Highway (Old Highway 1) and on top of
existing revetment, plastic drainage pipes in and through the revetment, and “private
property” and security signs on the revetment above the beach.

IV.  FINDINGS

The development has occurred and continues to be undertaken without the required
authorization in a coastal development permit (CDP). Section 30600(a) of the Coastal
Act states that, in addition to obtaining any other permit required by law, any person
wishing to perform or undertake any development in the coastal zone must obtain a
CDP (CDP). “Development” is defined by Section 30106 of the Coastal Act and Article
2, Section 8172-1 of the Ventura County LCP as follows:

"Development" means, on land, in or under water, the placement or erection of
any solid material or structure; discharge or disposal of any dredged material or
of any gaseous, liquid, solid, or thermal waste; grading, removing, dredging,
mining, or extraction of any materials; change in the density or intensity of use of
land...change in the intensity of use of water, or of access thereto...and the
removal or harvesting of major vegetation other than for agricultural purposes...

The unpemitted development clearly constitutes “development” within the meaning of
the above-quoted definition and therefore requires a CDP. In addition, unpermitted
development blocks public access to Mondo’s Cove in Faria Beach and could cause
significant damage to coastal resources protected under the Coastal Act and the
County's LCP.

Mondo’s Cove is one of Ventura County’s most popular recreational beaches. All land
seaward of the mean high tide line is public land under California Law. The revetment
located seaward of Old Rincon Highway serves as a protective device to lessen the
impact that wave run-up may have on the highway. On many days ocean waves break
up against the rock revetment. The sea appears to extend in close proximity to the
revetment and land seaward of the mean high tide line is public land.

Surfers, kayakers, scuba divers, swimmers, and beach goers alike enjoy the public
beach and ocean in this location. Recent photographs demonstrate that thousands of
beachgoers come to Mondo’s cove on summer weekends. Existing rock revetment
placed by the California Department of Transportation when Old Rincon Highway was
constructed separates the highway from this beach. This revetment was constructed
well before the Coastal Act; however, any additions made to the revetment would
require a CDP. The public has historically accessed this beach by walking over the rock
revetment from Old Rincon Highway. The public has also historically accessed this
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beach by walking down paved “steps”, which were grouted into the existing revetment at
the south end of the property, enabling easier ascent and descent of the rock
revetment. It appears that the paved steps were placed on the revetment prior to the
Coastal Act.

Walking down the “steps” or crossing the rock revetment across the subject property is
the only access point to this stretch of coastline. Placing any structures along or in front
of these access points would prohibit the public from enjoying this beach and surfing
‘location as they have done for at least several years. The protection of coastal access
and recreation are one of the major policy goals of the Coastal Act (Sections 30210,
30211, 30213, 30220, 30221, 30222, and 30240 of the Coastal Act, as incorporated by
the County’'s LCP). This unpermitted development impedes access across the rock
revetment and down the paved steps, which impacts coastal access to and recreational
uses of this beach.

On March 21, 2003, the Commission received a letter alleging that signs were recently
installed at Faria Beach in the Mondo’s Cove area. Commission staff has confirmed
that the signs are a violation through comparing historical photographs and conducting
site visits to the subject property. The placement of new signs or the replacement of
previously existing signs constitutes development that requires a CDP and is not
exempt under and statutes of the LCP). On June 5 and June 27, 2003, Commission
staff received reports that a surfer was cited for trespassing when he walked over the
revetment to get to the beach. The District Attorney’s office and Sheriff's Department
later dismissed the charges.

On October 9, 2003, the Commission South Central Coast District enforcement officer
visited the site and confirmed that several new boulders were placed and topsoil
stockpiled on and above the existing rock revetment. At this time, Commission staff told
the contractor conducting the unpermitted work to stop. The contractor agreed to stop
work. Commission staff later confirmed that a CDP from either the Commission or
Ventura County was not issued for the development. Staff noted that some of the
boulders appeared to be placed as borders for a “planter” structure. At this time staff
also confirmed that two plastic culvert pipes were installed along and through the rock
revetment. The contractor conducting the development told Commission staff that Dr.
Roger Haring of the Homeowners Association hired him to undertake the development.

Commission staff then contacted Dr. Haring (later in the day on October 9) and advised
Dr. Haring that the development undertaken required a CDP. Dr. Haring stated that the
development was intended to make the site more visually attractive and it was not
meant to impede public access. [n addition, he stated that the work was experimental
and the Home Owners Association was going to observe the development over the
winter storm period to see if the landscaping and boulders would wash away. Dr.
Haring then asked Commission staff if he could finish the landscaping. Commission
staff stated that he could not authorize any development and again advised Dr. Haring
that the development required a CDP.
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On October 16, 2003, Commission staff met with Dr. Haring and explained to him that
he needed to obtain a CDP from Ventura County (as the unpermitted development was
located in Ventura County's permitting jurisdiction) and further advised him that the
Commission would likely appeal any CDP for a project approved by Ventura County that
negatively affected public access to Mondo’s cove since the protection of public access
and recreation is a major policy goal of the Coastal Act." Dr. Haring again asked if he
could complete the work. Commission staff advised Dr. Haring that such development
required a CDP and staff could not informally give permission to continue the
development without the required application and analysis upon which permitting
decisions are made. Staff also stated that the placement of boulders, topsoil,
landscaping, and drainage devices in the absence of a permit were constructed in
violation of the Coastal Act.

In a telephone conversation on November 12, 2003, Dr. Haring stated that he spoke
with the County of Ventura who allegedly told him that the County does not require
permits for the work completed at Mondo’s, which at this time included the placement of
boulders, topsoil, signs, and landscaping. The County's opinion was allegedly based on
a sketch of the project, which was faxed to the County by Dr. Haring. In addition, Dr.
Haring stgted that the HOA intended to also plant approximately 3-foot high shrubs and
ice plant.

On January 20, 2004, Commission staff sent the County of Ventura a letter describing
the unpermitted development and asking the County if it intends to take action to
address the violations of the certified LCP at Mondo's Cove. This letter explained to the
County that if the County is unable to take action to enforce the provisions of the LCP or
if the County fails to take sufficient action to resolve the violations, the Commission
would take responsibility for enforcement of the LCP (pursuant to section 30809(a)(2)
and 30810(a)(2) of the Coastal Act). The letter stated that if the County did not respond
by January 23, 2004, the Commission would assume that the County declined to take
action. The County did not respond to the January 20" letter in writing.

On February 2, 2004, Commission staff contacted Christopher Stevens, Ventura County
Planning Director, asking the County 1) whether they were going to take enforcement
action, and 2) whether the County had issued any permits or permit exemptions for the
development at Mondo’s Cove.

! After certification of local coastal programs, the Coastal Act provides for limited appeals to the Coastal
Commission of certain local government actions on coastal development permits (Coastal Act Section
30603). Coastal Act Section 30603 provides, in applicable part, that an action taken by a local
government on a coastal development permit application may be appealed to the Coastal Commission for
certain kinds of developments, including the approval of developments located within certain geographic
appeal areas, such as those located between the sea and the first public road paralieling the sea, within
300 feet of the mean high tide line or inland extent of any beach or top of the seaward face of a coastal
bluff, in a sensitive coastal resource area’ or located within 100 feet of any wetland, estuary, or stream.

? This additional work described by Dr. Haring is also considered development under the Coastal Act and
the County LCP and would require a CDP. -
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On February 3, 2004, Mr. Stevens left a voicemail message for Commission staff stating
that 1) the County was declining to take enforcement action regarding the unpermitted
development; 2) the County did not grant any permits, permit exemptions, or take any
action whatsoever regarding the unpermitted development; and 3) prior to the January
20" letter, the County was not aware that development had occurred at Mondo’s cove.
In a February 5, 2004 letter, Commission staff confirmed that the County was declining
to take enforcement action regarding the development at Mondo's Cove. Commission
staff determined that no policies or standards in the LCP exempt such development
from the permitting process and the County’s LCP does not authorize the development
at Mondo’s Cove to proceed without a CDP from the County of Ventura.

The placement of stockpiled material, boulders, signs, drainage devices, landscaping,
and fencing on the subject property constitute development, which requires a CDP. On
October 9 and 16 and November 12, 2003, Commission staff advised you that the
unpermitted development required a CDP. Work continued after Commission staff's
advisement of the necessity for a CDP. Since Commission staff advised you of the
necessity to obtain a CDP for the subject development, Commission staff has
determined that the unpermitted development is a knowing and intentional violation of
the permit requirements of the Coastal Act and the Ventura County LCP.

The Executive Director of the Coastal Commission sent you a Notice Prior to Issuance
of an Executive Director Cease and Desist Order (NOI). The NOI states, “To prevent
the issuance of the Executive Director Cease and Desist Order to you, you must provide
assurances by telephone by 5:00 pm, February 17, 2004 and confirmed in writing by
5:00 pm February 18, 2004... and followed by a written confirmation via facsimile...and
regular mail... that [1) Faria Beach Homeowners Association will immediately and
completely cease from all such activities and commit to perform no further unpermitted
development, 2) that they will immediately and completely cease from additional
maintenance of any unpermitted development, 3) by February 19, 2004, Faria Beach
Homeowners Association shall remove unpermitted fencing, and signs, and 4) by
February 25, 2004, Faria Beach Homeowners Association shall remove unpermitted
boulders, mulch, topsoil, landscaping, and drainage devices from the subject property].”

On February 17, 2004, Dr. Haring contacted Commission staff but did not indicate that
he or the Faria Beach HOA would provide assurances that either party would meet the
deadlines provided in the NOI. On February 18, Commission staff contacted Dr. Haring
and discussed the enforcement action and the NOI. Dr. Haring stated that he is the
director of the HOA and acting as a project manager for the development at Mondo's
Cove. He stated that he did not have the authority to remove the development and that
he was unable to meet the requirements of the NOI at this time because the HOA must
meet to discuss the issue and decide what action to take. Dr. Haring indicated that the
HOA may remove some or all of the development or pursue other options but he cannot
speak for the entire Association. Neither Dr. Haring nor the HOA provided assurances
by February 17, 2004 that work would stop and unpermitted development would be
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removed. In addition, neither Dr. Haring nor the HOA removed the specific unpermitted
development by February 19 and February 25, 2004, respectively.

The Executive Director has determined that you have undertaken and continue to
undertake development that requires a permit without first securing a permit. The
Executive Director has also determined that Dr. Haring and the Faria HOA failed to
respond to the NOI in a “satisfactory manner” by not providing assurances that work
would stop and unpermitted development would be removed by the deadlines given in
the NOI. Therefore the Executive Director is issuing an EDCDO to direct you to cease
and desist from undertaking further development or maintaining existing unpermitted
development on the subject property.

Notice of Intent to Commence Commission Cease and Desist Order Proceedings

By this Executive Director Cease and Desist Order, | am also notifying you of my intent
to commence proceedings for issuance by the California Coastal Commission of a
Cease and Desist Order to direct you to cease and desist from undertaking further
development or maintaining existing unpermitted development on the subject property.
The Commission’s authority to issue Cease and Desist Orders is set forth in Section
30810(a) of the Coastal Act, which states the following:

If the commission, after public hearing, determines that any person or
governmental agency has undertaken, or is threatening to undertake, any activity
that (1) requires a permit from the commission without securing the permit or (2)
is inconsistent with any permit previously issued by the commission, the
commission may issue an order directing that person or governmental agency to
cease and desist.

The Executive Director of the Commission is issuing this notice of intent to commence
Cease and Desist Order proceedings since unpermitted development has occurred at
the subject property. Section 30600(a) of the Coastal Act, as incorporated by the
County’s LCP states that, in addition to obtaining any other permit required by law, any
person wishing to perform or undertake any development in the coastal zone must
obtain a coastal development permit (CDP). “Development” is defined by Section
30106 of the Coastal Act and Section 8172-1 of the Ventura County Coastal Zoning
Ordinance (the implementation portion of the County’s LCP) as follows:

"Development" means, on land, in or under water, the placement or erection of any

solid material or structure; discharge or disposal of any dredged material or of any

gaseous, liquid, solid, or thermal waste; grading, removing, dredging, mining, or

extraction of any materials; change in the density or intensity of use of land...change

in the intensity of use of water, or of access thereto...and the removal or harvesting

of major vegetation other than for agricultural purposes... .
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The above-described unpermitted development constitutes “development” and therefore
requires a CDP. A CDP was not issued to authorize the subject unpermitted

development.

For these reasons, the criteria of Section 30810(a) of the Coastal Act have been met
and | am sending this letter to initiate proceedings for the Commission to determine
whether to issue a Cease and Desist Order.

Based on Section 30810(b) of the Coastal Act, the Cease and Desist Order may be
subject to such terms and conditions as the Commission may determine are necessary
to ensure compliance with the Coastal Act.

In accordance with Sections 13181(a) of the Commission’s regulations, you have the
opportunity to respond to the Commission staff's allegations as set forth in this notice of
intent to commence Cease and Desist Order proceedings by completing the enclosed
Statement of Defense (SOD) form. The SOD form must be returned to the
Commission’s San Francisco office, directed to the attention of Aaron MclLendon,
no later than March 17, 2004.

in addition to the procedures for proposing and issuing enforcement orders that are
discussed in this letter, Section 30812 of the Coastal Act allows the Executive Director,
after providing notice and opportunity for a hearing, to record a Notice of Violation of the
Coastal Act against your property. The Commission staff will send you a subsequent
notice if it intends to proceed with recordation of a Notice of Violation in this matter.

Please be advised that Coastal Act Sections 30803 and 30805 authorize the Coastal
Commission to initiate litigation to seek injunctive relief and an award of civil penalties in
response to any violation of the Coastal Act. Coastal Act Section 30820(a) provides
that any person who violates any provision of the Coastal Act may be subject to a
penalty not to exceed $30,000. Further, Section 30820(b) states that, in addition to any
other penalties, any person who “knowingly and intentionally” performs any
development in violation of the Coastal Act can be subject to a civil penalty of up to
$15,000 for each day in which the violation persists. Additional penalties of up to
$6,000 per day can be imposed if a cease and desist or restoration order is violated.
Section 30822 further provides that exemplary damages may also be imposed for
knowing and intentional violations of the Coastal Act or of any orders issued pursuant to
the Coastal Act.

The Commission staff intends to schedule the hearings for the Cease and Desist Order
during the Commission meeting that is scheduled for April 14-16, 2004 in Santa
Barbara. If you have any questions regarding this letter or the enforcement case,
please call Aaron McLendon at (415) 904-5220 or send correspondence to his attention
at the address listed on the letterhead.
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V. COMPLIANCE OBLIGATION

Strict compliance with this order by all parties subject thereto is required. Failure to
comply strictly with any term or condition of this order may result in the imposition of civil
penalties up to Six Thousand Dollars ($6,000) per day for each day in which such
compliance failure persists and other such penalties and relief as provided for in the
Coastal Act. In addition, the Executive Director is authorized, after providing notice and
the opportunity for a hearing as provided for in section 30812 of the Coastal Act, to
record a Notice of Violation against your property.

VI.  APPEAL

Pursuant to PRC section 30803(b), any person or entity against whom this order is
issued may file a petition with the Superior Court seeking a stay of this order.

Should you have any questions regarding this matter, please contact Mr. Aaron
Mcl.endon, Statewide Enforcement Analyst, at (415) 904-5220.

Executed at San Francisco, California on February gé , 2004.

igned,

Executive Director
California Coastal Commission

cc: Lisa Haage, Chief of Enforcement, CCC
Aaron McLendon, Statewide Enforcement Analyst, CCC
Sandy Goldberg, Staff Counsel, CCC
Steve Hudson, Southem CA Enforcement Supervisor, CCC

Attachment: Statement of Defense Form
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December 26", 2003
Attention Tom Sinclair &
Associates working on the
Faria Beach/ Mondos beach access issue.

Page 1 0f2

A new development has transpired over the
Christias holiday that is distressing to all that frequent
and enjoy Mondos beach.

Someone, most probably the Faria beach homeowners
association, has gone to considerable expense and effort
to physically prohibit public access to the beach.

Preexisting burms have been leveled and large boulders
& landscape materials have been strategically placed to
impede anyone’s passage to the beach. In addition, and
most grievous, is the installation of actual fence posts, @

- the south end of the cove, upon which an impenetrable
- barrier has been firmly affixed and flagged.

Coupling this most recent affront to public access with
the “illegally” posted PRIVATE PROPERTY signs seems

like enough fodder to suggest that it might be time for the
Coastal Commission to take a more prominent stance on

this issue.

Unfortunately, the fact is that the Faria Homeowners
have escalated their attempt to privatize Mondos beach.
They have migrated fromr the confines of the County
Court room to actually constructing physical barricades
all the while expanding their behavior of illegal & illicit
intimidation of the law-abiding, tax-paying, beach going
public.

It is doubtful that the people behind these actions
will stop until they are legally forced to. Without



Although we had all hoped that this issue had
resolved itself and faded away with the dlsmlssed
trespassing case of James McClelland, it i ewdent that
this situation is still very much alive and « worsemng by the
day.

For this reason, we request your help. As guardians
of the public’s access, your attention and visible presence
in this matter is greatly needed.

Time is of the essence. :
(It would be far better to stop & minimize their damage

'now, than to be bound to the efforts & expense of

undoing their deeds later.) .

We would appreciate it if you would please drive by ‘
the beach and verify what we have said for yourselves,
then let us know your thoughts and advise us as to how
we can best help to protect the pubhc s access to this

| precmus beach.

Thank you,
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SENT VIA FACSIMILE (to Dr. Haring and Mr. Myers)
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Faria Beach Homeowners Association
P.O. Box 1548
Ventura, CA 93002
(Certified Mail No. 7002 2030 0002 6423 2133)

Roger Haring

29677 Bouquet Canyon Road

Saugus, CA 91390-1102

(Certified Mail No. 7002 2030 0002 6423 2140)

. J. Roger Myers

5425 Everglades Street

P.O. Box 7209

Ventura, CA 93006

(Certified Mail No. 7002 2030 0002 6423 2157)

Subject: Violation of Executive Director Cease and Desist Order
No. ED-04-CD-01

Dear Faria Beach Homeowners Association, Dr. Haring, and Mr. Myers:

This letter serves as formal notification that you are not in compliance with Executive
Director Cease and Desist Order No. ED-04-CD-01 (EDCDO), which was sent to you on
February 26, 2004. The EDCDO required:

1. Faria Beach HOA to immediately and completely cease from all activities and to
not perform further unpermitted development at the subject property.

2. Faria Beach HOA to immediately and completely cease from additional
maintenance of any unpermitted development on the subject property including,
but not necessarily limited to any grading, stockpiling of material, landscaping,

. fencing, placement of signs, construction and/or use of drainage devices, at the
subject property until and uniess it is authorized through a CDP.
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3. By March 5, 2004, Faria Beach HOA to remove unpermitted boulders, mulch,
topsoil, landscaping, drainage devices, fencing, and signs (including, but not
necessarily limited to, security and private property signs) from the subject
property. The unpermitted development was to be disposed of at an appropriate
debris disposal site in compliance with all applicable local and state laws.

4. Faria Beach HOA to provide the Commission with photographic evidence that the
above-unpermitted development was removed from the subject property.
Photographs were to be submitted to the Commission’s San Francisco office to
the attention of Aaron McLendon no later than 5:00 pm March 9, 2004.

Faria Beach HOA did not comply with any of the requirements of the EDCDO.

Although we did not receive any communications from Faria Beach HOA regarding the
EDCDO prior to these deadlines, we received a copy of a March 1, 2004 letter from Mr.
Myers, on behalf of the Faria Beach HOA, to Chris Stephens, Ventura County Planning
Director. In this letter, Mr. Myers stated, “While we do not agree with the factual or legal
allegations of the Order, in order to resolve the matter, we would like to formally apply
for a Coastal Development Permit for the landscaping.” An intent to submit a Coastal
Development Permit (CDP) to retain some or all of the unpermitted development at
some time in the future does not relieve you from the obligation to comply with the
EDCDO that addresses development being performed without a CDP, which is a
requirement of the Coastal Act. Any such after-the-fact CDP application does not alter
the fact that there has been a Coastal Act violation, and that Faria Beach HOA is in
violation of the EDCDO.

We also note that in addition to landscaping, the EDCDO also addresses unpermitted
placement of boulders, drainage devices, fencing, and signs on the subject property.
Moreover, we understand that Faria Beach HOA has not yet submitted a CDP
application. Please send a copy of any permit application that Faria Beach HOA
submits or has submitted to the County to the attention of Aaron McLendon at the
address listed on the letterhead.

We aiso received your Statement of Defense on March 16, 2004 regarding the Notice of
Intent to commence Commission Cease and Desist Order proceedings (NOI). This,
however, does not obviate the need to comply with the EDCDO.

In addition, we received a letter from Mr. Myers, as Chair of the Faria Beach HOA,
dated March 1, 2004 that requested public records related to the EDCDO and
acknowledges that the EDCDO was received. On March 8, 2004, we sent the public
records that were requested.

We are informed and believe that, as of this date, Faria Beach HOA has not removed
the unpermitted development as required by #3 of the EDCDO quoted above. Faria




Exhibit 7
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Beach HOA has not submitted the photographic evidence of removal required in #4 of
the EDCDO quoted above.

Accordingly, Faria Beach HOA is in violation of the EDCDO. The Commission may
seek penalties under Section 30820 and/or 30821.6 of the Coastal Act, including daily
penalties for each day in which Faria Beach HOA fails to remove the unpermitted
development, as required by the EDCDO. If you would like to discuss resolving the
matters raised in the EDCDO and the NOI, please contact Aaron McLendon in the
Commission’s San Francisco office at (415) 904-5220 or at the address listed on the

letterhead.

Executive Direttor

cc: Lisa Haage, Chief of Enforcement, CCC
Aaron McLendon, Statewide Enforcement Analyst, CCC
Sandy Goldberg, Staff Counsel, CCC
Steve Hudson, Southern CA Enforcement Supervisor, CCC
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Background

Faria Beach Homeowners Association (FHOA) desires to work in partnership with the
County of Ventura to balance the public, private and environmental interests as they
relate to the Faria Beach Homeowners property identified as Parcel B / Mondo’s Beach.

In the last two years, we have seen exponential growth in both public and commercial
access to the Mondo's beach area of the Faria Beach Colony. Safety, security,
environmental and quality of life concerns by the residence and owners of the property
are prompting immediate planning and action. Over the last several years, the
homeowners have budgeted and undertaken landscaping improvements to the area, but
feel the task is larger than that. We wish to implement a plan that encompasses the
necessary public and private agencies to the betterment of this special coastal area.

A comprehensive plan sponsored by the County of Ventura and FHOA would help
facilitate cooperation and funding across the various County departments, South Pacific
Railroad, Caltrans and any potential conservancy funding sources.

History of Community
- Founded Early 1800 Manual Faria
- Farming Families* 1920's Summer Camp
- 1930’s Leased Summer Cabins
- 1980’s Homeowners Association Created
- 1980’s Donated Ventura County Park (Faria Park)

County Park

Exhibit 8
CCC-04-CD-04 (FBHOA)
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Liet of Concerns and Plan of Action Ot*'ine

Access

Access to the beach is very dangerous at present. There are no ramps or stairs present. The
homeowners feel a safe and strategically placed ramp or stair would alleviate a major concern. It

would also channel the public through one central access point where the crosswalk, trash, and
restroom facilities could be located.

Access Safety and Liability
Access Safety is the number one issue facing the homeowners. We strongly feel that

another summer of women-and children clambering down rock revetment is an
unacceptable liability exposure to the homeowners.

Plan of Action: The Homeowners are open to discuss dedicated access to
Mondo's beach as long as it is part of an overall structured management plan
encompassing the concems of the owners. Short-term, we need the County’s
support for policing existing cormmercial schools and addressing safety concems.
Long-term, we feel the best and most expeditious approach would be for the
County to take a lead position in coordinating support and potential funding
sources for dedicated access through the Coastal Conservancy, Coastal
Commission, or any other public or private agency.

Environmental Management

Overuse is an issue and needs to be address through a solid management plan supported by
limiting the parking times and zones in the immediate area as well as opening up additional
parking times and zones along the coast that are currently restricting access.

Trash Collection
Permanent Trash cans would allow the public to dispose of waste. The concem is that
this needs to be done in such a way as to avoid vandalism, and unsightliness. As part

of a central point of beach access, and overall management plan this would be
accomplished without having a negative impact.

Overcrowding

With a balanced plan for available parking at Mondo’s and surrounding coastal areas,
we can avoid the negative impact of over use on this delicate tidal zone.

Summer Day At Mondo's

Plan of Action: Work with County on development of designated parking
areas and time zones. Enforce existing non commercial zoning.

Review funding for ongoing maintenance and disposal of trash and human
waste. :

Exhibit 8
CCC-04-CD-04 (FBHOA)
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Safety

The two biggest concerns are accidents caused by pedestrians crossing PCH and Bicyclists
accidents with cars in the area. Re-alignment, re-stripping, designated cross-walks, and
designated parking would eliminate current safety issues. Channeling pedestran traffic to one

beach access point would facilitate a controlled manner in which the public crosses this stretch of
road.

Plan of Action:
Coordinate with Ventura County and Caltrans to develop a

crosswalk, re-stripping of bike lanes, traffic lanes, and parking.
Limit large truck traffic to deliveries.

Security

There has been an increase in vehicle break-ins as well as loitering after dark in the area. Overall

management, improvement, and closely working in partnership with local County Sheriff, and
CHP would help alleviate these concems.

Policing
Parking Enforcement
Limited Parking Hours
Jaywalk Enforcement
Speed Limit Enforcement

Plan of Action: Community and County to work with local law
enforcement to facilitate communication and enforcement of
existing/implemented traffic control, municipal and zoning codes.

Zoning/Trespassing

Commercial use is a top concem of the homeowners. Overcrowding, increased liability exposure
and safety concerns have been fueled by the rapid growth of the surf schools use of Mondo's
beach. The beach is zoned for non commercial use and homeowners want to see that zoning
maintained to protect over use and abuse of this area. This summer marked the first time we
have witnessed iliegal vending on the beach. We strongly oppose any commercialization or for
profit use of this pristine and special piece of the coast.

Plan of Action: Strict enforcement and support from the County.

Beautification

The FHOA has been committed to the enhancement and Iong-term beautification of Mondo’s

beach. In conjunction with the county and support of Caltrans, and the Southern Pacific Railroad
company, we feel we can enhance the area.

Plan of Action: Coordinate efforts with CalTrans and SPRR to

Exhibit 8 provide/allow planting , gravel, bark, etc. on the North and South

CCC-04-CD-04 (FBHOA side of PCH. Work with Caltrans to facilitate addition revetment,
. ) fencing, and erosion control to support landscape and

Page 4 of 6 beautification plans.
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Landscape Plan
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Designated parking areas and times

Cross walk and speed limit signs when
pedestrians are present.

Re-alignment of striping to facilitate parking
and larger bike path.

Beach access ramp

Additional rock protection for ramp and biuff.

Exhibit 8
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. ROGER MyERS MYERS, WIDDERS, GIBSON, KATHERINE £ STONE. P.C

180S! 644-762 1 (FACsIMiLE)
MONTE L. WIDDERS ]
KELTON LEE GIBSON JONES & SCHNElDER. L.L.P. EMAIL: kewstone@aol.com
DENNIS NEIL JONES* ATTORNEYS AT LAW OF COUNSEL

.ROY SCHNEIDER
PETER D. LEMMON

5425 EVERGLADES STREET
POST OFFICE BOX 7209

KAREN A MEHL

VENTURA, CALIFORNIA 93006 1110 EAST CLARK AVENUE, #3
WILLIAM D. RAYMOND. JR. (80S) 644-7188 SANTA MARIA, CALIFORNIA 93455
SCOTT A. HUNTER (805! €44-7390 (FACSIMILE] 1808) 934-9624
ERIK B. FEINGOLD (BOS) 650-5177 (FACSIMILE] 1BOS) B34-1843 (FacsiMuE)
STEVEN P. LEE ' i
WILLIAM G&. SHORT EMAIL: mwgjs@mwgjs.com OF COUNSEL

http://www.mwgis.com

**CERTIFIED SPECIALIST - APPELLATE LAaw
THE STATC BAR OF CALIFORNIA BOARD OF LEGAL
SPECIALIZATION

*ALSO ADMITTED TO THE NECVADA Bar

March 1, 2004
BY FACSIMILE & U.S. MAIL

Chris Stephens, Planning Director
County of Ventura

Resource Management Agency
Planning Division

800 South Victoria Avenue, L #1740
Ventura, California 93009

Re:  Faria Beach Cove Landscaping Project

Dear Mr. Stephens:

On or about November 12, 2003, Dr. Roger Haring of the Faria Beach Homeowner’s
Association was informed by Ron Vogelbaum of your staff that a Coastal Development Permit was
not required for landscaping adjacent to West Pacific Coast Highway at Faria Beach Cove.
Apparently, Coastal Commission staff disagrees with this assessment because on February 26,
2004, Dr. Haring received the enclosed Executive Director Cease and Desist Order. While we do
not agree with the factual or legal allegations of the Order, in order to resolve the matter, we would
like to formally apply for a Coastal Development Permit for the landscaping. Please send me the
appropriate forms and regulations.

Very truly yours,
/

J. Roger Myers, Chair
Faria Beach Homeowners Association

JRM:mer
Enclosure(s)
cc:  Roger Haring
Steve Bennett Exhibit 9
Peter Douglas, Executive Director, CCC CCC-04-CD-04 (FBHOA)

Lisa Haage, Chief of Enforcement, CCC

Aaron McLendon, Statewide Enforcement Analyst, CCC
Sandy Goldberg, Staff Counsel, CCC

Steve Hudson, Southern CA Enforcement Supervisor, CCC

Page 1 of 1
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J. ROGER MYERS
MONTE L. WIDDERS
KELTON LEE GIBSON
DENNIS NEIL JONES*
ROY SCHNEIDER
PETER D. LEMMON

WILLIAM D. RAYMOND, JR.

SCOTT A, HUNTER
ERIK B. FEINGOLD
STEVEN P, LEE

WILLIAM G. SHORT

“AL30 ADMITTED TO THE NEVADA Bar

MYERS, WIDDERS. GIBSON,

JONES & SCHNEIDER, L.L.P.

ATTORNEYS AT tAW
5425 EVERGLADES STREET
POST OFFICE BOX 7209
VENTURA, CALIFORNIA 93006
(8OS) 644-7188
1805 644-7390 (FACSIMILE])
{BOS) 650-51 77 {FACSIMILE]

EMAIL: mwgjs@mwgjs.com
' http.//www.mwglis.com

March 1, 2004

BY FACSIMILE & U.S. MAIL

Peter M. Douglas, Executive Director
California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, Califomia 94105

Re:  Public Records Act Request

Cease and Desist Order No. ED-04-CD-01 (Faria Beach)

Dear Mr. Douglas:

KATHERINE E. STONE, P.C.**
tBOS) 644-762 | (FACSIMILE)

EMAIL: kewstone®aol.com

OF COUNSEL

KAREN A MEHL
1110 EAST CLARK AVENUE. #3
SANTA MARIA. CALIFORNIA 93455
{805 B34-9624
(BOS) D34-1843 (Facsimie)

OF COUNSEL

**CEATIFIED SPLCIALIST - APPELLATE Law
THE STATE BAR OF CALIFORNIA BOARD OF LEGAL
SPECIALIZATION

We are in receipt of your Cease and Desist Order No. ED-04-CD-01 dated February 26,
2004 regarding landscaping along the road at Faria Beach cove.

Pursuant to the Public Records Act, we hereby reqeust copies of all documents relied on as a
basis for the Order, including but not limited to, ‘“‘historical photographs,” evidence of the location
of the mean high tideline, reports of a surfer being cited for trespass, the letter regarding installation
of signs, all communication with representatives of the surf schools, surfers, beach users and all
evidence of any alleged violations.

JRM:mer

cc:  Roger Haring

Very truly yours,

f& 77
. Rogeré/y:rs, hair

Faria Beach Homeowners Association

Lisa Haage, Chief of Enforcement, CCC
Aaron McLendon, Statewide Enforcement Analyst, CCC
Sandy Goldberg, Staff Counsel, CCC

Steve Hudson, Southern CA Enforcement Supervisor, CCC

C\WPDOCS\KES\Faria Beach\CCC 3-5.04.let wpd
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From the Desk of STEVE BENNETT.
SUPERVISOR, FIRST DISTRICT
(805) 854-27
- FAX: (808) 864-.
E-mall: steve.bennett@mai.co.ventura

MEMBERS OF THE BOARD
JUDY MIKELS, CHAIR

BOARD OF SUPERVISORS oA Py

COUNTY OF VENTURA KATHY LONG

JOHN. K. FLYNN
GOVERNMENT CENTER, HALL OF ADMINISTRATION
800 BOUTH VICTORIA AVENUE, VENTURA, CALIFORNIA 93008

November 7, 2003

Ms. Caroline Tellez
660 Corte Corrida
Camarillo, CA 93010

Dear Ms. Tellez,

Thank you for wﬁtlng to me regarding your concerns with the proposed parking
ordinance banning commercial vehicle parking on the Rincon parkway. | agree
with you that the public should have access to the beach.

apply to commercial vehicles with a gross vehicle weight of over 10,000 Ibs (5 tons).

By doing this, we make the Rincon Parkway better for many public uses like bike
riding, using the beach, etc,

Sincerely,

e

Steve Bennett
Supervigor, First District

Exhibit 11
CCC-04-CD-04 (FBHOA) .
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'NOTICE

THIS 1S NOT PUBLIC
PROPERTY.

T 1S OWNED 8Y THE FAMILIES
OF FARIA BEACH.

€ APPRECIATE
—— JOUR COPERATION IN
< ; \ \ OBEYING OUR RESTRICTIONS:

'NO JET SKIS = NO FIRES
N kEP DOGS ON LEASH

ASE TAKE YOUR GARBAGE
PLﬁH B s Y WE HAVE NO

: : ' e B el b et T e T Exhibit 12
A - CCC-04-CD-04 (FBHOA)
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NOTICE

THIS IS NOT PUBLIC PROPERTY.

1Y 1S OWNED BY THE FANJUES OF THE FARIA BEACH COLONY

WE APPRECIATE YOUR COOPERATION
IN OBEYING THE RESTRICTIONS.
IT IS A MISDEMEANOR TO OPERATE
ANY COMMERCIAL BUSINESS,
HCLUDING BUT NOT LIMITED 10, SURF SCHOOL
RECREATIONAL OUTDOOR SPORTING EVENTS, INCLUDING

SURF CONTESTS. VENTURA COUNTY COASTAL
ZOMNG ORDINANCE DiV. 8, CH 13, ART. 3, 4, T

OPERATION OF ANY SUCH
COMMERCIAL BUSINESS IS ALSO
TRESPASSING,

X TRESPASSERS MAY BE SUBJECT TO CRIMNAL ANDOR
CIVIL PROSECUTION AND RELATED PENALTIES AND DAMAGES.

NO JET SKIS-NO FIRES

KEEP DOGS ON A LEzrud
e

ASE TAKE YOUR caBE G

YOU. WE DO NOT HAV
FUSE COLLECTION SERVICE

ﬁt&
et

v
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**CERTIFIED SPECIALIST - APPELLATE Law

THE STATE BaR OF CALIFORNiA BOARD OF LEGAL
SPECIALIZATION

March 15, 2004

BY OVERNIGHT MAIL E @ V{Z E @

Peter M. Douglas, Executive Director

California Coastal Commission MAR 1°6 2004

45 Fremont Street, Suite 2000 AISSION
) STAL COM

San Francisco, California 94105 CA Col_é\(;AL DIVISION

Re: Cease and Desist Order No. ED-04-CD-01 (Faria Beach)
Dear Mr. Doﬁglas:

This is Faria Beach Homeowners’ Assodiation’s (“FBHOA”) preliminary response to
your Cease and Desist Order (“Order”) dated February 26, 2004. Enclosed is a booklet of
photographs (numbers 1-22) of the Cove (a portion of Parcel B) before and after the
landscaping.

Thank you for your prompt response to our Public Records Act request. We note that
the documents do not evidence any historical public use of the beach. The unsigned March
21, 2003 annotated photograph of the Civil Code section 1008 signs is incorrect. (See,
Exhibit H.) Those signs have been in place in substantially the same format since the
Legislature adopted the section to enable beachfront property owners to permit controlled
public access while protecting their private property rights. We are hoping to resolve this
matter by applying for a Coastal Development Permit from the County of Ventura
(“County”) which has primary jurisdiction because the landscaping is well above the mean
high tideline on private property. As you know, the County informed us that a permit is not
needed for the landscape work. Neverthe]ess we intend to apply for a permit. (See,
Exhibit A, letter to County Planning D1rector Chris Stephens dated March 1, 2004.)

1. FBHOA Has Made a Good Faith Effort to Secure Any Required Permits for the
Landscaping.

Representatives of FBHOA have made numerous inquiries of the Count}; and the
Coastal Commission as to whether a permit is needed to landscape the Cove area next to

CAWPDOCS\KES\Faria Beach\CCC 3-15-04.1ct.wpd




Peter M. Douglas, Executive Director
California Coastal Commission
March 15, 2004

Page 2

Pacific Coast Highway and have always been willing to apply for any required permits.
We were not informed that the Coastal Commission had decided that a permit is needed
until February of this year. In March 2003, a conceptual management plan was presented
to the County. (See, Exhibit B.) On May 2, 2003 at 2:00 p.m., Dr. Roger Haring had a
telephone conversation with James Johnson of the Ventura Office of the Coastal
Commission and informed him of the landscaping plans. Dr. Haring also informed Mr.
Johnson of the problem with overuse of the beach by the illegal surf schools. (See, §§ 2A
and 4, infra.) Mr. Johnson indicated that the County has primary jurisdiction over
property above the mean high tideline and that FBHOA should apply to the County for a
permit. Dr. Haring told Mr. Johnson that it was the intent of FBHOA to landscape the
Cove and to work towards managing public use of the Cove to protect the sensitive
environment, including tidepools that exists there.

Dr. Hftring and others had numerous meetings with County representatives who
informed them that a County permit was not necessary. Exhibit C is a letter to Nayna
Shah P.E. dated May 23, 2003 informing the County of the current plans.

On October 16, 2003 at 3:30 p.m., Dr. }\Iaring met with Tom Sinclair of the
Ventura Office of the Coastal Commission. Mr. Sinclair said to contact the County
regarding the necessity of a permit. If no permit was deemed necessary by the County,
contact the Coastal Commission about the design of the landscaping.

Dr. Haring informed Mr. Sinclair of the problems caused by the surf schools,
which include health and safety issues, such as:

. no legal parking

. no safe Pacific Coast Highway crossing
. no safe access over the rocks

. no restrooms

. no waste receptacles

. no life guards
. poorly supervised young €Ehildren
(See, photographs numbers 1-7.)

Exhibit 22
CAWPDOCS\KES\Faria Beach\CCC 3-15-04.1ct. wpd : CCC-04-CD-04 (FBHOA)
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Peter M. Douglas, Executive Director
. California Coastal Commission
March 15, 2004

Page 3

FBHOA then contacted the County and on October 22, 2003, Dr. Haring faxed
Ron Vogelbaum the landscaping plans. Later, while preparation for the landscaping was
being installed, the contractor advised putting in some drainage pipes to prevent erosion.
(See, photograph number 13.) The area is badly eroded because CalTrans has not
maintained the revetments. (See, photograph number 10 [sink hole].) The landscaping is
intended to prevent further erosion. Temporary plastic fencing was later installed at the

ends of the Cove because people were destroying the plants. (See, photograph numbers 7,
8,10,11 & 12.)

On October 9, 2003, a Coastal Commission staffer told FBHOA's contractor to
stop work. The contractor agreed. On October 16, 2003, the Coastal Commission staffer
told Dr. Haring that he thought a Coastal Development Permit was needed from the
County.

On November 11, 2003, Dr. Haring spoke to Ron Vogelbaum of the County who .

again informed Dr. Haring that a permit from the County was not needed. Dr. Haring
. spoke with Tom Sinclair by telephone on November 12, 2003 at 8:30 p.m. and informed

him of the County’s decision that a permit was not needed for the landscaping. Mr.
Sinclair said he would try to get a Coastal Commission staff person to “get involved.”
Dr. Haring again informed him of the public health and safety problems with the surf
schools. On November 13, 2003, Dr. Haring faxed Tom Sinclair the plot plan for a phase
of the Cove landscaping and informed him that the planting would commence on
December 8, 2003. A copy of the fax is Exhibit D.

Apparently, Coastal Commission staff had some confidential communications with
County staff in January and February 2004 who according to the Order “declined to take
enforcement action.” FBHOA was not informed of these communications between
Coastal Commission staff and the County.

Photographs of the landscaping show that the landscaping does not block visual or
public access to the Cove and is less intrusive than the “natural” vegetation. (See,
photographs numbers 9 [natural vegetation], 10-14.)

. Exhibit 22 HOA
C:\WPDOCS\KES\Fariz Beach\CCC 3-15-04.let.wpd CCC-04-CD-04 (FB )
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Peter M. Douglas, Executive Director
California Coastal Commission
March 15, 2004

Page 4

2, The County Correctly Determined That a Coastal Development Permit Is Not
Needed for the Landscaping.

A.  There is no right of public access to the Cove.

The certified Ventura County Coastal Area Plan (“LCP”), as amended, is the
governing regulation for the Cove. No where in the LCP is the Cove identified as a
public beach or a public accessway from Pacific Coast Highway. (See, pp. 23-24, 30-31,
and figs. 3,4 & 5.) Faria Park, which was donated to the County by the Faria family is
the only identified public accessway along Faria Beach. The same is true in the Coastal
Commission’s Coastal Access Guide; the Cove is not identified as a public accessway.

The LCP recognizes the fact that the Cove has always been protected as private
property. Historically, the Faria family permitted friends and family to camp and build
beach cabins\along Faria Beach. The Cove was permitted to be used as a common area -
by the owners of the beach cabins and their guests. |

\

In 1983, when the property was subdivided and the lots sold to the owners of the
cabins, Faria Park was dedicated to the County and the Cove was granted to the FBHOA
and deed restricted for their use only. (A copy of the deed is Exhibit E.) FBHOA,
however, recorded a Notice of Consent to Use of Land in 1988 pursuant to Civil Code
section 813. (See, Exhibit F.) Signs have been posted pursuant to Civil Code section
1008 since the section was enacted. (A photograph of the original sign is Exhibit G;
photograph number 13 is the current sign which has been in place for over a year.) Until
the Nollan case was decided in 1987 (Nollan v. California Coastal Commission (1987)
483 U.S. 825), offers to dedicate lateral access (right to pass and repass only) were
routinely exacted when landowners applied to bring their beach cabins up to code which
was required by the subdivision map approval. (See, LCP, fig. 5.) The LCP (fig. 15)
shows the entire Faria beach, including the Cove, as private property with seaward
boundaries far beyond the existing seawalls. The LCP recognizes that “people make their
way to the beach primarily through Hobson and Faria County Parks, Emma Wood State
Beach, the state managed parking lot arld accessway at Rincon Point and the Rincon

Parkway,” not the Cove. (LCP, p. 3.) No vertical access rights have ever been acquired
by the public.

CAWPDOCS\KES\Faria Beach\CCC 3-15-04.let. wpd Exchcl:bg42éD 04 (FBH o A)
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An objective of the LCP is “To provide direction to the State, and local agencies as
appropriate, for improving and increasing public recreational opportunities on the North
Coast consistent with public health and safety, and the protection of private property
rights.”) (LCP, p. 30.)

The LCP recognizes that “Trash and sanitation are major problems and illegal
camping and parking are frequent.” (LCP, p. 30.) This is certainly the case at Faria
Beach where the FBHOA pays to clean up the public’s trash and people illegally park at
the top of the Cove, and on the bikepath and railroad right of way. (See, photographs
numbers 1-8 & 22.)

Until the surf schools started conducting their business on the Cove, public use of
the Cove was relatively peaceful. Now, for several years, as many as 4 surf schools with
dozens of young children in each class have been monopolizing the Cove and the ocean.
(See, photographs numbers 1-9, 22.) Unleashed dogs often accompany them. There are -
no toilets, safe access, medical facilities or lifeguards and parking is illegal. There is no

. access for emergency response to injuries.

B. Grading.

The LCP does not require a permit for landscaping on private property. With
respect to grading, a permit is only required for hillside grading of over 20% slopes with
over 50 cubic yards of cut or fill or over % acre of brush clearance. The landscaping does
not meet this criteria. No grading within the meaning of Public Resources Code section
30106' occurred. If a Coastal Development Permit is required for this landscaping, a
permit would be required for landscaping of every private front yard along the road side
of the coast.

[ 4

! ““Development’ means, on land, in or under water, the placement or erection of any
solid material or structure; discharge or disposal of any dredged material or of any gaseous,
liquid, solid, or thermal waste; grading....”

. C\WPDOCS\KES\Faria Beach\CCC 3-15-04.et.wpd Exhibit 22
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C. Planting.

The plants are those commonly found along this area of the coast. They were
selected to be compatible with native species. Dr. Haring communicated FBHOA’s
willingness to work with Coastal Commission staff on the types of plants. (See,
Exhibit D.) The plants serve to control erosion and invasive, exotic species. The LCP
and the Coastal Act do not require a permit for landscaping. The newer plants are less
visually obstructive than the “native plants.” (See, photographs numbers 7, 9, 11 & 22.)

D. Rocks.

All the rocks are entirely on private property, do not impact the shoreline and are
needed to control further erosion. The two larger rocks are indisguishable from rocks
placed there by CalTrans to protect Pacific Coastal Highway. The rocks bordering the
planting bed are small and similar to those in many private front yards along the coast.

E. Drainage pipes. \

The drainage pipes were installed on the advice of the contractor to control
existing erosion. They do not discharge anything new into the ocean; they redirect
existing rainwater drainage more safely.

F. Temporary fences.

The temporary plastic fences in two locations were added because people were
destroying the plants. (See, photographs numbers 7 & 8 which are photographs of people
sitting on the plants and a surfboard deposited on the plants). Where fences have not
been installed, plants have been killed. (See, photograph number 11.) The fences will be
removed when the plants are established. Less visible temporary fencing (like chicken
wire) could be substituted for the orange plastic temporary fences.

G.  Signs. i’

The signs are permitted by Civil Code section 1008 and have been in place in
substantially the same fashion since the Civil Code section was adopted by the

C:\WPDOCS\KES\Faria Beach\CCC 3-15-04.Jet. wpd Exhibit 22
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Legislature for the purpose of providing landowners with the ability to protect their
private property rights. (See, photographs numbers 13 and 14 [the signs]; number 15 is a
County health warning sign.)

3. The Landscaping Does Not Block Access to the Cove.

As explained in paragraph 2A, there is no right of public access to the Cove and
pursuant to Civil Code sections 813 and 1008 the FBHOA has retained the right to
control public access to the Cove. The so-called “stairs™ at the south end of the Cove are
not stairs at all. This is excess concrete which was apparently spilled when the owners
enlarged their driveway at 3560 West Pacific Coast Highway. The owners were
permitted to extend their driveway onto Parcel B (the Cove). This concrete does not
extend to the beach. (See, photograph number 13 showing the spilled concrete and the
boulders extending to the beach.) This is obviously not a safe access. The surf schools
were utiliziné the northerly portion of the Cove in the Summers of 2002 and 2003 prior to
installation of the landscaping in December 2003. The people continue to access all over

. the rocks since the landscaping was installed. (See, photographs numbers 18, 19, 20 &
22.) As shown by photographs taken March 2004, the landscaping does not stop people
from using the Cove. (See, photographs numbers 16-22.)

4. The Surf Schools Are an Illegal Use of the Cove.

The entire Cove is zoned R-B (Residential Beach). (LCP, p. 23.) The only
compatible use is residential. (LCP, fig. 33 [zoning compatibility matrix].) Commercial
use violates the LCP and the County’s zoning. Under the LCP, commercial facilities are
restricted to the “Coastal Commercial” (C-C) zone. (LCP, p. 7.) In addition, the surf
schools regularly illegally park along the Cove and set up business, blocking visual and
public access. (See, photograph number 1 [surf school headquarters and van at northerly
end of the Cove adjacent to Pacific Coast Highway].) It would be improper for the
Coastal Commission to issue a Cease and Desist Order to protect the illegal use of the
Cove by the surf schools.

L 4

Exhibit 22
. CCC-04-CD-04 (FBHOA)
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5. FBHOA Would Like to Work With the Coastal Commission and the County
to Manage Public Use of the Cove to Protect Sensitive Coastal Resources and
Insure the Public Health and Safety of Cove Users.

Over use of the Cove and commercial use of the Cove, with its attendant trash,
water pollution, destruction of tidepools, nuisance activities, traffic hazards and public
health safety problems have increasingly jeopardized this sensitive environment.
FBHOA pays $150 a month to have the Cove cleaned up. FBHOA would welcome
managed public use of the Cove and would be happy to work with the Coastal
Commission and the County to resolve these public health and safety issues.

I personally would be willing to recommend to the FBHOA that permanent
controlled public access to the Cove be granted if the issues of environmental protection,
public health and safety and private property rights can be satisfactorily resolved. If there
is to be a hearing before the Coastal Commission on this matter in April, we would prefer
the Thursday, April 15, 2003 date so Dr. Haring can be present.

Please do not hesitate to contact me if I can provide you with any further
information. I sincerely hope this matter can be speedily and amicably resolved.

Very truly yours,

A
J Rogjl\lll\yers/ hair
Faria Beach Homeowners’ Association

JRM:mer
Enclosure(s)

cc:  Roger Haring
Lisa Haage, Chief of Enforcement, CCC
Aaron McLendon, Statewide Enfprcement Analyst, CCC
Sandy Goldberg, Staff Counsel, CCC
Steve Hudson, Southern CA Enforcement Supervisor, CCC
Steve Bennett, Supervisor, County of Ventura
Chris Stephens, Planning Director, County of Ventura

Exhibit 22
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J ROGER MYERS MYERS, WIDDERS, GIBSON, KATHERINE E STONE. PC *»

MONTE L WIDDERS tBOS) B44-7621 (Facsmig)
KELTON LEE GIBSON JONES & SCHNEIDER, L.L.P. EMAIL: kewstone@aol.com
OENNIS NEIL JONES® ATTORNEYS AT LAW OF COUNSEL
.ROY SCHNEIDER

54235 EVERGLADES STREET
POST OFFICE BOX 7209

PETER D LEMMON
KAREN A MEHL

VENTURA., CALIFORNIA 93006 1110 EAST CLARK AVENUE 3
WILLIAM D RAYMOND, JR {BOS) 644-7188 SANTA MARIA CALIFORNIA 93485
SCOTT A HUNTER (BOS! 644-7390 (FACIMILE) 1803 934-96824
ERIK B FEINGOLD (BOS! 6508177 (FACSIMILE] 180S) 934-1843 (Facsimue!
STEVEN P. LEE
WILLIAM G. SHORT EMALL: mwgis@mwgis.com OF COUNSEL
hitp://www.mwgss.com T
SALSO ADMITTED TO THL NEIVADA Bam ““CLATIFIED SPECIALIBT - APPLLLATE LAW
Tug STATL Bam OF CaLroRNIA BOARD OF LEGAL
SPLCIALIZATION
March 1, 2004
BY FACSIMILE & U.S. MAIL
//f
Chris Stephens, Planning Director /
County of Ventura (

Resource Management Agency
Planning Division

800 South Victoria Avenue, L #1740
Ventura, California 93009

Re:  Faria Beach Cove Landscaping Project

A Y

Dear Mr. Stephens:

K

On or about November 12, 2003, Dr. Rogen\Haring of the Faria Beach Homeowner’s
Association was informed by Ron Vogelbaum of your staff that a Coastal Development Permit was
not required for landscaping adjacent to West Pacific Coast Highway at Faria Beach Cove.
Apparently, Coastal Commission staff disagrees with this assessment because on February 26,
2004, Dr. Haring received the enclosed Executive Director Cease and Desist Order. While we do -
not agree with the factual or legal allegations of the Order, in order to resolve the matter, we would

like to formally apply for a Coastal Development Permit for the landscaping. Please send me the
appropriate forms and regulations.

Very truly yours,

4/
f*
* V. Roger Myers, Chair

Faria Beach Homeowners Association

JRM:mer ’

Enclosure(s)

cc:  Roger Haring : Exhibit 22
Steve Bennett . CCC-04-CD-04 (FBHOA)
Peter Douglas, Executive Director, CCC £s8
Lisa Haage, Chief of Enforcement, CCC Page 100

Aaron McLendon, Statewide Enforcement Analyst CcCC
Sandy Goldberg, Staff Counsel, CCC
Steve Hudson, Southern CA Enforcement Supervisor, CCC

C \WPDOCS KES' Faria Beach\Chris Stenhens 3-1-04 let wpd
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Faria Beach Homeowners Association
Rough Draft Mondo’s Beach Management and Beautification 03/2003
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Background

Faria Beach Homeowners Association (FHOA) desires to work in partnership with the
County of Ventura to balance the public, private and environmental interests as they
relate to the Faria Beach Homeowners property identified as Parcel B / Mondo’s Beach.

In the last two years, we have seen exponential growth in both public and commercial
access to the Mondo’s beach area of the Faria Beach Colony. Safety, security,
environmental and quality of life concems by the residence and owners of the property
are prompting immediate planning and action. Over the last several years, the
homeowners have budgeted and undertaken iandscaping improvements to the area, but
feel the task is larger than that. We wish to implement a plan that encompasses the
necessary public and private agencies to the betterment of this special coastal area.

A comprehensive plan sponsored by the County of Ventura and FHOA would help
facilitate cooperation and funding across the various County departments, South Pacific
Railroad, Caltrans and any potential conservancy funding sources.

History of Community
- Founded Early 1900 Manual Faria
- Farming Families® 1920's Summer Camp
- 1930's Leased Summer Cabins
- 1980's Homeowners Association Created
- 1980’'s Donated Ventura County Park (Faria Park)

Exhibit 22
CCC-04-CD-04 (FBHOA)
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List of Concerns and Pian of Action Outline

Access
Access to the beach is very dangerous at present. There are no ramps or stairs present. The
homeowners feel a safe and strategically placed ramp or stair would alleviate a major concern. It
would also channel the public through one central access point where the crosswalk, trash, and
restroom facilities could be ocated.
Access Safety and Liability
Access Safety is the number one issue facing the homeowners. We strongly feel that
another summer of women and children clambering down rock revetment is an
unacceptable liability exposure to the homeowners.

Plan of Action: The Homeowners are open to discuss dedicated access to
Mondo's beach as long as it is part of an overall structured management plan
encompassing the concems of the owners. Short-term, we need the County's
support for policing existing commercial schools and addressing safety concems.
Long-term, we feel the best and most expeditious approach would be for the
County to take a lead position in coordinating support and potential funding
sources for dedicated access through the Coastal Conservancy, Coastal
Commission, or any other public or private agency.

Environmental Management

Overuse is an issue and needs to be address through a solid management plan supported by
limiting the parking times and zones in the immediate area as well as opening up additional
parking times and zones along the coast that are currently restricting access.

Trash Collection

Permanent Trash cans,would allow the public to dispose of waste. The concern is that
thls needs to be done in such a way as to avoid vandalism, and unsightliness. As part
of a central point of beach access, and overall management plan this would be
accomplished without having a negative impact.

Overcrowding
With a balanced plan for available parkmg at Mondo's and surrounding coastal areas,
we can avoid the negative impact of over use on this delicate tidal zone.

Summer Day At Mondo’s

Plan of Action: Work with County on development of designated parking
areas and time zones. Enforce existing non commercial zoning.
Review funding for ongoing maintenance and disposal of trash and human
waste.

4

Exhibit 22
CCC-04-CD-04 (FBHOA)
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Safety

The two biggest concems are accidents caused by pedestrians crossing PCH and Bicyclists
accidents with cars in the area. Re-alignment , re-stripping, designated cross-walks, and
designated parking would eliminate current safety issues. Channeling pedestrian traffic to one
beach access point would facilitate a controlied manner in which the public crosses this stretch of

road.

Plan of Action:

Coordinate with Ventura County and Caltrans to develop a
crosswalk, re-stripping of bike lanes, traffic lanes, and parking.
Limit large truck traffic to deliveries.

Security
There has been an increase in vehicle break-ins as well as loitering after dark in the area. Overall
management, improvement, and closely working in partnership with local County Sheriff, and
CHP would help alleviate these concerns.

hY

Palicing
Parking Enforcement
Limited Parking Hours
Jaywalk Enforcement N
Speed Limit Enforcement

Plan of Action: Community and County to work with local law
enforcement to facilitate communication and enforcement of
existing/implemented traffic control, municipal and zoning codes.

Zoning/Trespassing

Commercial use is a top concern of the homeowners. Overcrowding, increased liability exposure
and safety concerns have been fueled by the rapid growth of the surf schools use of Mondo’s
beach. The beach is zoned for non commercial use and homeowners want to see that zoning
maintained to protect over use and abuse of this_area. This summer marked the first time we
have witnessed illegal vending on the beach. We strongly oppose any commercialization or for
profit use of this pristine and special piece of the coast.

_ Plan of Action: Strict enforcement and support from the County.

Beautification

The FHOA has been committed to the enhancement and long-term beautification of Mondo's
beach. In conjunction with the county andrsupport of Caltrans, and the Southern Pacific Railroad
company, we feel we can enhance the area.

Plan of Action: Coordinate efforts with CalTrans and SPRR to
provide/allow planting , gravel, bark, etc. an the North and South

Exhibit 22 side of PCH. Work with Caltrans to facilitate addition revetment,
CCC-04-CD-04 (FBHOA) fencing, and erosion control to support landscape and
beautification plans.

Page 15 of 58
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Landscape Plan

CONCEPTUAL PLAN

"

-

Low Native Shrubs

[ 4
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. Mondo’s Beach Conceptual Access Management and Improvement
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Designated parking areas and times

Cross walk and speed Limit signs when
pedestrians are present.

Re-alignment of striping to facilitate parking
and larger bike path.

Beach access ramp

Additional rock protection for ramp and biuft.
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FARIA BEACH HOMEOWNERS ASSOCIATION

P.O. BOX 1584
VENTURA. CA. 93002

May 23, 2003

Nayna Shah P.E.

950 County Square Drive
Suite 112

Ventura, California
93003-5442

Dear Ms. Shah,

Since our mecting last month regarding the beautification of the Cove at Faria Beach, the
Faria Beach Homeowners Board of Directors has decided to proceed with a scaled down
project from the one that | presented. Our current plan is to landscape the Cove with
ground cover, small shrubs appropriate to the location and perhaps a few trees on our
property, adjacent to the Caltrans easement, but not encroaching on the road.

We will water and maintain the plants at our cx&nm and we will not be requesting an
encroachment permit or 8 maintenance agreement with you at this time.

[ want to thank you and the other members of your office for mecting with me and giving
me your guidance on this project. If you wish to contact me, you may do so at
661-296-7201.

Sincerely,

Dr. Roger Haring, Vice-Chairman
Fana Beach Homeowners Association
Board of Directors

Exhibit 22
CCC-04-CD-04 (FBHOA)
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SOTICE OF COBSEET 10 TME OF LAED

NOTICE IS REHRDY GIVEN, pursuant to section 813 ¢of the

California Civil Code, as followa:

A. FARIA BEACH SOME OWNERS ASSOCYATION is the holder of
recard title to that property vhich ls more porticularly desorided
in Exhibi¢ A attachsd hereto and sade a pact hereof by this refer-
ence (hareinafter the "Land"},

B, The vight of the public or say porach to maks any
usge whatsoever of the sbove~described Land ar any portion thezeof
{othexr than a\ny use expressly allowed by a written or vecordsd

. map, agresaent, deed or Jaclaration) is by permisaion, and aubject
to control, of owner; section B13, Civil Code. )

C. This notice is given in accordahce with Civil Code
section 813, ta establish concluomive evidence that subseguent use
of the Land during the time this notice i5 in effect §y the pudlic

or any user for any purpose {other than any use sxprasgly allowed
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by a writren or ymcurded WAP. agrasment, deed O dedication) is

pornissive and without congent in any judicial proceadisgs involv-

ing the lissue as to wvhether all or any portion of such Land has

pesn dedicated TO publiz uss OF whather any “eBr has a prescrip~

vive right in guch Land oz on¥ portion thereof.

n., Euch consent to the use for the purpose aescribed is

subject o the right of the undersigned, pursgant o Civii Code

gection 813, 0 revoke such epnsent BY recoyding a notice of revor

cation in the office of the Recordex of ventuys County., geate of

california.

E. Pupsuant o california Clvil Code suctions B13 and

1009ig), such permission By be conditioned upoh reasonshle

restrictions on the tima, plece snd mamner of suoeh public use, and

no usa in violation of such restrictions shall be congideved

public use for purpeses of finding of implied dedication. Nithont

1imicing their rights to plage reasonadle restrictions on otherx

uses, the asndersigned &0 not give their pernininn to any of the

fallowing nses:

1'

cappfires or any other <pen purning of any

material whataoavers

2.
3.
4.
L
6.
T-

-

overnight camplogs \
any unleashad peti
Any litrering whatsDnvers

Fireworks of any typer
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. 8. Any activity made illega! by spplicable federal,
s

tate, ar local regulaticn or lawv.

gaE
pated:s July 30, 1588 FARIA BEACH HOME OWMBRS ASSOCIATION

4-' 7 MM/

’ BOE ng Nitnass

4589
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a-ix property in the County of Yentuca, State of

californid, described as follows:

i i seevey Map
reel B Qescribed in & Record of

:-m:::d in Book 36, Pages 27-33 in !-hl:' Records
Sorveys of Ventula Coonty. California giled for
Septunber 29, 1967.
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STATE OF CALIFORWIA ; .5

On __&u%‘t 2 , 1988, before me, the undersigned,
a Notacy P 1¢ in and for szid 8State, personally appaared TRACY
SUSKAN, personally kaown to e vo b the person vhose name is
subscribad to the within instrument, as Deing the subscribing
witnses cthazets, sald subscriding witnees baliang by wme duly
eworn, Aepoces and says:

Ttat this witness resides in Ventura, Califoroia, asd that said
witness wWas preseot and sav RICEARD PIDOUCK, LER GRISNWOLD, XNTRY
HISRIMORI, GILBERY RICHARDEON, PAUL LEAVENS, apd EEN? PIDDUCK,
such persoms baing personally knows to said witeest cto ba the
nape parsons descorihed in and whose sages are subscribed to the
within and anaexed instrument as Directors of FARIA SEACR HEOME
CWMERS ASSOCIATION, and, forther, each kaown to the witasss to
be 3 director of FARIA BEACH HONE OWHNERS ABSOCIATION, executa
and delivexr the same and that affiant subscribed her pase to the
within instrument aAs 3 Withess.

ﬂimﬁs MY RAND (Am OFFICIAL BEAL.
L&, .

STATE OF CALIFORNIA )
COXMTY OF VENTURA ) 8.

on e P) 1588, bafore oe, she
MWH. a Notary Vublic im aad far anid State, personally
appoared TRACY ESUSNRN, persooally  known to me to be the person
who exacoted the within instrumeat as a Direcror of FARIA BBACH

. HOME ONNERS ASSOCIATION, and, further, persomally known to #e t0

be & Director of FARIA BEACH HOME CMNTERS AESOCIAYION, and whose
name is subacribed tao the within instrupent, and acknowledged
that she executed the sape.

WITHESS MY HAND AND OFFICIAL SEAL.
@ iy ol T, ST 208

scripfion: Ventura,CA Document-Year.DoclD 1988124268 Page: 50f 5
rder: meria Comment:
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LEGAL DIV ulJ\

PHOTOGRAPHS OF
THE COVE

AT FARIA BEACH

Summer 2002 ~ March 2004
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#1-Surfschool setting up shop before landscaping. (08-22-02)
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#2 surfschool before landscaping. (07-21-03)
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#3 Surfschool kids on rocks, (05-31-03)
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#4 People climbing over the rocks before landscaping. (08-22-02)
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#5 Surfschools. (08-21-02)
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#6

Surfschool. (08-21-02)

Exhibit 22
CCC-04-CD-04 (FBHOA)

Page 41 of 58



#7 Surfboard on landscaping bed. (12-18-03)
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#8 People sitting on landscaping bed.

(1-22-04)
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#9 Natural vegetation with trash removed by FEHOA. (03-05-04)
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#10 Landscaping & sink hole. (03-05-04)
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#11 Landécaping damaged by public. (03-05-04)
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#12 Temporary plastic fence & accessway. (03-05-04)

Exhibit 22
CCC-04-CD-04 (FBHOA)

Page 47 of 58




#13 "Stairs", rocks, drainage pipe. (03-05-04)
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IT IS A MISDEMEANOR TO OPER
ANY COMMERCIAL BUSINESS,

C _OPERATION OF ANY SUCH
. | COMMERCIAL BUSINESS IS ALSK
___ TRESPASSING, ‘

#13 Civil Code § 1008 sign.
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#14 Civil Code § 1008 sign (beach side).
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#15 County health warning.
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#16 Parking on railroad right-of-way.

(03-05-04)
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#17 Parking on bike path. (03-05-04)
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#18 Accessing the beach.

Ty

e

(03-05-04)

Exhibit 22
CCC-04-CD-04 (FBHOA)

Page 54 of 58

”




#19 Accessing the beach. (03-05-04)
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#20 Surfeg's on the beach, (03-05-05)
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#21 Setting up camp. (03-05-04)

Exhibit 22
CCC-04-CD-04 (FBHOA)

Page 57 of 58

s



'Y

fans |

Exhibit 22
CCC-04-CD-04 (FBHOA)

Page 58 of 58




# STATE Or CALIFORNIA ~THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

1 45 FREMONT, SUITE 2000
SAN FRANCISCO, CA 94105-2219

CE AND TDD (415) 904- 5200
‘( 415) 904- 5400

February 5, 2004

Mr. Christopher Stevens, Planning Director

Resources Mgt. Agency, Planning Division, Ventura County
800 S. Victoria Avenue, L#1740

Ventura, CA 93009 -

Dear Mr. Stevens,

Thank you for your February 3, 2004 voicemail message responding to my questions as
to Ventura County’s position on enforcing unpermitted development located at the:
Mondo’s Cove area in Faria Beach and whether Ventura County had granted any
permits or exemptions for the unpermitted development. This letter confirms that you
received our January 20, 2004 letter regarding violation No. V-4-03-028 and also
confirms that in the February 3, 2004 voicemail message to me, you stated that the
County declines to take enforcement action regarding the development at Mondo’s
Cove.

. You also stated that the County did not grant any permits or exemptions for, or take any
other action whatsoever regarding the unpermitted development at Mondo's Cove and
that the County was not aware that any work had commenced. In addition, you stated
that the County reviewed the development after-the fact at the suggestion of a Ventura
County Supervisor. You indicated that after the County review, you did not find
anything in the Coastal Zoning Ordinance or the Local Coastal Plan (LCP) that would
suggest the development undertaken was a violation. Commission staff has reviewed
the County of Ventura's LCP and cannot find any policies within the LCP that would
exempt such development from the permitting process. It does appear that such
development requires permits under the County’s LCP. We do not know what
development had occurred at the time of the County’s review. Development has been
continuing and placement of new fences, boulders, signs, and landscaping occurred as
recently as January 30, 2004.

The unpermitted development at Mondo's Cove includes placement of boulders ranging
in size between one to five feet in diameter on and above the existing rock revetment,
placement of organic muich, topsoil, and landscaping (including non-native and possibly
invasive plants and trees) along the road shoulder on top of the revetment parallel to
PCH, at least two plastic drainage pipes in and through the revetment, the placement of
“private property” and security signs on the revetment above the beach, and fencing.
These activities are considered development as defined by Section 30106 of the
Coastal Act and Section 8172-1 of the Ventura County Coastal Zoning Ordinance (the
. implementation portion of the County’'s LCP).

Exhibit 23
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Christopher Stevens
February 5, 2004
Page 2 of 3

Section 8174-5 of the County's Coastal Zoning Ordinance lists certain types of
development that are exempt from the permit process. The placement of boulders,
landscaping, soil, fencing, drainage structures, and signs are not types of development
found in this section.

Section 8174-6, classifies fences or walls €' feet in height or less (except such walls or
fences that may block public access to the beach), irrigation lines, and grading less than
50 cubic yards as “Minor Development”. However, minor development under Section
8174-6 does not include development that is: 1) on or in a beach, tidelands, edge of
coastal bluff, riparian area or within 100 feet of such area; 2) on lots’between the mean
high tide line and the first public road parallel to the sea (or within 300 feet of the mean
high tide line where the road is not parallel to the sea); and 3) on lots immediately
adjacent to the inland extent of any beach. Even if the County believes that "minor
development” does not require a permit, the unpermitted development is located -
between the mean high tide line and first public road, adjacent to the beach, within 100
feet of tidelands, and does block public access to the beach. Therefore, you could not
consider the unpermitted development as “minor development”.

in addition, Section 8174-4, Permitted Uses By Zone, requires a Zoning Clearance for
grading of less than 50 cubic yards, a Planned Development Permit for grading 50 cubic
yards or more, a Planned Development Permit for the maintenance of shoreline
protective devices (see also, Section 8175-5.12 & 8174-8), and a Planned Development
Permit for the placement of signs (see also Sestion 8175-5.13). The unpermitted

development included several cubic yards of grading (topsoil and mulch spread over the

area above the existing rock revetment and road shoulder), placement of new rock on
and above the existing rock revetment (shoreline protective device), and placement of
several private property signs on the rock revetment.

Therefore, for the above reasons, it is Commission staff's position that the LCP does not
authorize the development located at Mondo’s cove to proceed without a coastal
development permit from the County of Ventura. Pursuant to Section 30809(a)(2), the
Commission will take action to enforce the requirements of the Ventura County Local
Coastal Program.

| would also like to note that the development appears to be located in the buffer area of
an Environmentally Sensitive Habitat Area (see figure 1, Environmentally Sensitive
Habitat Areas of the North Coast, pg. 29 of the Ventura County General Plan, Area Plan
for the Coastal Zone (LUP), and also may impact access to and recreation on a popular
beach (see pages 34-41 of the LUP), Therefore, we are concerned that the unpermitied
development has the potential to cause significant damage to coastal resources.

Please let me know as soon as possible if you disagree with the above-interpretation of
the Ventura County LCP as it relates to the subject unpermitted development. | look
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Christopher Stevens
February 5, 2004
Page 3 of 3

forward to working with the County to resolve these issues. Please do not hesitate to

call me at (415) 904-5220.

Sincerely,

Banen A M ndin—

Aaron N. McLendon
Statewide Enforcement Analyst

cc: Lisa Haage, Chief of Enforcement
Sandy Goldberg, Staff Counsel
Steve Hudson, Southern California Enforcement Supervisor
Tom Sinclair, South Central Coast District Enforcement Officer
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