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SUMMARY 

At the Commission hearing of January 15, 2004, the Commission approved the City of 
Dana Point Local Coastal Program Amendment 1-03, with suggested modifications. 
Commission debate during that hearing focused on 1) whether extensive grading of the 
bluff face to overcome geologic stability problems and the upgrade of an existing 
revetment to protect new development in the Strand can be found consistent with 
Coastal Act policies pertaining to hazards and shoreline protection; and 2) whether 
Environmentally Sensitive Habitat Area (ESHA) is present at all of the areas identified 
by Commission staff, and the extent of development that should be allowed to displace 
ESHA. Other issues were also discussed including the landowners' offer to contribute 
$2 million for a long term habitat management program within the lands to be owned by 
the City; the necessity for policies that require technical studies addressing hazards and 
biological studies at the site; and the adequacy of height controls within the LCP. 

Relative to hazards and the shoreline protective device at the Strand, Commission 
discussion centered on whether the work contemplated by the landowner would be 
classified as "new development" or a "repair and maintenance" activity. Ultimately, the 
Commission found that the work actually being contemplated by the landowner would 
constitute repair and maintenance. Accordingly, if the Land Use Plan (LUP) were 
written to limit the allowable work to repair and maintenance, Section 30253, which 
regulates "new development," would not prohibit approval of those LUP provisions. 
Additionally, since the work would constitute repair and maintenance, it would not be 
" ... construction of a protective device that would substantially alter natural land forms 
along bluffs and cliffs." Thus, Section 30253 would not prohibit the approval of a LUP 
that allows construction of new development on the Strand that relies on the upgraded 
revetment for its stability. Furthermore, if the revetment is solely to be repaired and 
maintained, its continued existence shouldn't be subject to any review, pursuant to 
Coastal Act Section 30610(d). Thus, the suggested modifications to the LUP policies 
are written to ensure that only the method of achieving the repair and maintenance 
would be subject to review against applicable policies in the LCP. The LUP policies are 
also written to ensure that the various public access improvements offered by the City 
and landowner are implemented in conjunction with the repair and maintenance work. 
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A new Suggested Modification (SM), SM 64, w~s added to reflect this position. 
Changes to SM 62 and SM 63 were also made to reflect this position. Findings 
describing this issue begin on pages 129, 140, and 171 among others. 

Commission discussion on ESHA debated whether all of the habitat shown on Exhibits 
26a and 26b are ESHA or if the entirety of the ESHA is contained within the proposed 
boundaries of the Headlands Conservation Park (Planning Area 7), the Hilltop Park and 
Greenbelt Linkage (Planning Area 5) and the bluff edge and face at Harbor Point 
(Planning Area 8b), as the City and landowner had contended. The Commission found 
that all of the habitat areas identified on Exhibits 26a and 26b by staff are ESHA. 

Although Section 30240 of the Coastal Act places strict limits on development within 
and adjacent to ESHA, the Commission found that certain encroachments by 
residential and commercial development could be found to be most protective of 
coastal resources under the balancing approach described in Section VII (beginning on 
page 155 of the following findings. Particular areas of encroachment were debated 
including 4.04 acres of impact that would be caused by the proposed 65-90 room inn 
within Planning Area 9 including overexcavation that would encroach into the Hilltop 
Park and Greenbelt (i.e. Planning Area 5), a 3 to 6.5 acre encroachment into ESHA by 
residential development in the bowl (i.e. Planning Area 6), and encroachments resulting j

1 

from a planned lighthouse, community center, manicured landscaping and walkways at :' 
Harbor Point Park in Planning Area 8a. The Commission allowed the 4.04 acre ~~ 
encroachment for the inn as well as 6.5 acres for the residential development in the ' 
bowl. However, the encroachments upon ESHA at the Harbor Point Park, including the 
lighthouse, community center, landscaping and walkways were not allowed. Rather, a 
visitor center and parking area associated with Harbor Point Park were required to be 
placed in locations that wouldn't displace existing ESHA and the trails were required to 1 

be realigned to minimize disturbances to ESHA while still offering public access and /1. 
view overlooks. The landowner also offered $2 million to be used for habitat ; 
management of the open spaces to be owned by the City, which include Harbor Point . 
Park and the Hilltop Park and Greenbelt Linkage. Changes to SM 34, 37, 40, 7 4, 78, 
82,87,88,90,91,92,93, 103,104,115,116,118,128,137,139,140,142,144,147, 
148, 149, 151, 153, 185, 186, and 188 were necessary to reflect this action. Changes 
to the findings to reflect the action are found primarily on page 162. 
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SUMMARY OF STAFF RECOMMENDATION 

Commission staff recommends that the Commission ADOPT the following revised 
findings in support of the Commission's decision on January 15, 2004 to deny the 
proposed Land Use Plan and Implementation Plan Amendments, as submitted, and to 
approve the Land Use Plan and Implementation Plan amendments with suggested 
modifications. The motions to accomplish this begin on Page 8. 

DESCRIPTION OF APPROVED LCP AMENDMENT 

On January 15, 2004, the Commission approved, with suggested modifications, an 
amendment to the Dana Point Local Coastal Program (LCP) to certify the presently 
uncertified Dana Strand area and replace the 1986 Dana Point Specific Plan LCP as it 
pertains to the remainder of the 121.3 acre project site with the LCP that consists of the 
City's 1996 Zoning Code and the Land Use Element, Urban Design Element, and 
Conservation/Open Space Element of the City's General Plan and amend those 
documents, through the Headlands Development Conservation Plan (HDCP) to, among 
other things, authorize creation of a Planned Development District for the site that could 
allow development of up to 125 single family residential lots, a maximum of 110,750 
square feet of visitor serving commercial land use including a 65-90 room inn, a 35,000 
square foot commercial site with visitor information center and minimum 40-bed hostel 
and 68.5 acres of public parks, coastal trails and open space and a funicular to serve 
Strand beach. The amendment affects the City's certified Land Use Plan and 
Implementation Plan. 

The proposed LCP amendment affects 121.3 acres of land known as the Dana Point 
Headlands and Strand beach that is owned by a single entity, Headlands Reserve LLC. 
The site is located in the City of Dana Point, Orange County, immediately upcoast of 
Dana Point Harbor (Exhibit 1 ). 

CITY COUNCIL APPROVAL OF SUGGESTED MODIFICATIONS 

Since the Coastal Commission approved this LCP amendment request with suggested 
modifications, the City of Dana Point City Council will have the opportunity to review the 
suggested modifications to the LCP amendment approved by the Coastal Commission. 

Pursuant to Section 13544{a) of Title 14 of the California Code of Regulations, the City 
of Dana Point City Council must, by action of its governing body, (1) acknowledge 
receipt of the Coastal Commission's resolution of certification of the LCP amendment, 
including the suggested modifications, {2) accept and agree to the suggested 
modifications and take the formal action required to satisfy the suggested modifications 
{e.g. adoption of ordinances and Zone Text and General Plan amendments to 
incorporate the suggested modifications), and {3) agree to issue coastal development 
permits for the total area included in the certified local coastal program. 
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Pursuant to Sections 13537 and 13542 of Title 14 of the California Code of Regulations 
(14 CCR), the Commission's certification with suggested modifications of Dana Point 
LCP Amendment No. 1-03 expires six months from the date of Commission action. This 
means that, without a time extension, the Dana Point City Council action to adopt the 
suggested modifications must occur by July 15, 2004. However, pursuant to Section 
13535 of 14 CCR, the Commission may for good cause extend time limits established 
by Subchapter 2 of Chapter 8 of Division 5.5 for a period not to exceed one year, after 
consultation with the local government and by a majority vote of the Commissioners 
present. Sections 13537 and 13542, establishing the six month life of the suggested 
modifications, are within that subchapter. Accordingly, at the June 2004 Commission 
hearing, the Commission extended the time limit by which the City Council must adopt 
the suggested modifications to July 15, 2005. At that date, the City of Dana Point 
would need to seek a new LCP amendment. 

ADDITIONAL INFORMATION 

For further information, please contact Karl Schwing at the South Coast District Office 
of the Coastal Commission at: 562-590-5071. This amendment to the City of Dana 
Point LCP, is available for review at the Long Beach Office of the Coastal Commission 
or at the Community Development Department for the City of Dana Point. The City of 
Dana Point Community Development Department is located at 33282 Golden Lantern, 
Dana Point, CA 92629. Kyle Butterwick is the contact person for the City's Planning 
Department, and he may be reached by calling (949) 248-3588. 
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I. Resolution to Adopt Revised Findings in Support of the 
Commission's Action on City of Dana Point Local 
Coastal Program Amendment 1-03 

Following a public hearing, staff recommends the Commission adopt the following 
resolution and findings. The appropriate motion to introduce the resolution and a staff 
recommendation is provided below. 

Motion: I move that the Commission adopt the following revised findings in 
support of the Commission's action on January 15, 2004 
concerning City of Dana Point Local Coastal Program Amendment 
1-03." 

Staff Recommendation of Approval: 

Staff recommends a YES vote on the motion. Passage of this motion will result in the 
adoption of revised findings as set forth in this staff report. The motion requires a 
majority vote of the members from the prevailing side present at the January 15, 2004 
hearing, with at least three of the prevailing members voting. Only those 
Commissioners on the prevailing side of the Commission's action are eligible to vote on 
the revised findings. 

Commissioners Eligible to Vote Are: Burke, Iseman, Kruerand Chairman Reilly 

Resolution To Adopt Revised Findings: 

The Commission hereby adopts the findings set forth below for the Commission's 
denial of certification of the City of Dana Point's proposed Local Coastal Program 
Amendment 1-03, as submitted, and for the Commission's conditional certification 
(certification with the suggested modifications listed below) of that proposed LCP 
Amendment, on the ground that the findings support the Commission's decision made 
on January 15, 2004, and accurately reflect the reasons for it. 

11. Procedural Process (Legal Standard For Review) 

A. STANDARD OF REVIEW 

The standard of review for land use plan amendments is found in Section 30512 of the 
Coastal Act. This section requires the Commission to certify an LUP amendment if it 
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finds that it meets the requirements of Chapter 3 of the Coastal Act. Specifically, 
Section 30512 states: "(c) The Commission shall certify a land use plan, or any 
amendments thereto, if it finds that a land use plan meets the requirements of, and is in 
conformity with, the policies of Chapter 3 (commencing with Section 30200). Except as 
provided in paragraph (1) of subdivision (a), a decision to certify shall require a majority 
vote of the appointed membership of the Commission." 

Pursuant to Section 30513 of the Coastal Act, the Commission may only reject zoning 
ordinances or other implementing actions, as well as their amendments, on the grounds 
that they do not conform with, or are inadequate to carry out, the provisions of the 
certified land use plan. The Commission must act by majority vote of the 
Commissioners present when making a decision on the implementing portion of a local 
coastal program. 

B. PROCEDURAL REQUIREMENTS 

Pursuant to Section 13551(b) of the California Code of Regulations, a resolution for 
submittal must indicate whether the local coastal program amendment will require 
formal local government adoption after Commission approval, or is an amendment that 
will take effect automatically upon the Commission's approval pursuant to Public 
Resources Code Sections 30512, 30513 and 30519. The City's resolution of adoption 
(Ordinance No. 02-01) states that this LCP amendment will take effect upon 
Commission certification. If this certification is subject to suggested modifications by 
the Commission, this local coastal program amendment will not become effective until 
the City of Dana Point formally adopts the suggested modifications and complies with 
all the requirements of Section 13544 including the requirement that the Executive 
Director determine the City's adoption of the amendment to the Land Use Plan (LUP) 
and Implementation Program (IP) is legally adequate. 

Ill. Background 
A. HISTORY OF CERTIFICATION OF CITY OF DANA POINT 

Dana Point is a shoreline community in southern Orange County (Exhibit 1 ). Prior to 
the City of Dana Point's incorporation in 1989, the Commission approved the 
segmentation of formerly unincorporated Orange County's coastal zone into the 
Capistrano Beach, Dana Point, Laguna Niguel, and South Laguna segments. Following 
the City's incorporation in 1989 all of the geographic areas covered by the former 
Orange County LCP segments of Capistrano Beach, Dana Point, and Laguna Niguel 
were included within the city limits of the new City of Dana Point. In addition, a portion 
of the South Laguna segment was within the new City's boundary. The City combined 
the Capistrano Beach and Dana Point segments, and the portion of the South Laguna 
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segment within its jurisdiction, into one certified LCP segment. After some minor 
modifications, the City then adopted the County's LCP documents as its first post
incorporation LCP. On September 13, 1989, the Commission approved the City's post
incorporation LCP. Meanwhile, the City did not adopt the LUP which had been certified 
as the Laguna Niguel segment (which contained the area known as the Strand). In 
order to differentiate between the new City of Laguna Niguel (which was also 
incorporated in 1989) and the Laguna Niguel planning area (which was within the new 
City of Dana Point and not within the new City of Laguna Niguel), the Laguna Niguel 
LUP planning area was re-named 'Monarch Beach'. 

Since initial certification of the City's LCP, the City has taken steps to consolidate the 
LCP documents and update those documents to reflect the current needs of the City. 
The first step involved certification of a new land use plan (LUP) and implementation 
plan (IP) for the Monarch Beach area of the City under LCP Amendment 1-96. This 
action adopted, with modifications, a new Land Use Plan ("LUP") component consisting 
of three elements of the City's General Plan: Land Use, Urban Design, and 
Conservation/Open Space 1. The implementing actions component of the LCP for the 
Monarch Beach area is the City's Zoning Code, as changed according to modifications 
suggested by the Commission (herein referred to as the '1996 LCP'). When the 
Monarch Beach area was certified, the City chose to whitehole 'the Strand'. Thus, the 
Strand remained uncertified (Exhibit 3a). 

The second step involved updating the Capistrano Beach area and incorporating it into 
the 1996 LCP. Similar to LCPA 1-96, LCPA 1-98 adopted the 1996 LCP comprised of 
the LUP that consists of the three elements of the City's General Plan and the IP 
consisting of the City's zoning code. The City adopted the modifications to the LUP an~ 
IP suggested by the Commission. The modified LCP for Capistrano Beach was i 

effectively certified on July 13, 1999. 

Those certified portions of the City that have not been updated remain controlled by the 
former County LCP documents that the City adopted when it incorporated (Exhibit 3a- 1 

3c). The City continues to incrementally update these areas to bring them into the 1996 
LCP. The areas that remain to be updated are the town center, harbor, and the Dana 
Point Headlands (all of which are within the former County LCP segment known as the 
'Dana Point Specific Plan Local Coastal Program', a.k.a. the '1986 LCP'). In addition, 
the Strands remains uncertified and has yet to be brought into the 1996 LCP. 

1 Certain sections and policies within these documents that pertained to areas that were not being updated/re-certified were 
excluded from the certification. Among the areas excluded were the policies associated with the Dana Point Headlands, the ha.,or 
and the town center areas. · 

Page: 10 



Dana Point LCP Amendment 1-03 
Background/Description of Submittal 

Revised Findings· 

B. AREA OF THE SUBJECT LCP AMENDMENT 

The proposed LCP amendment focuses on the 121.3 acre Dana Point Headlands site 
(herein 'Headlands')(Exhibit 1). The Headlands, is one of the last undeveloped coastal 
promontories in Southern California. Topography of the site is varied. The highest 
elevation on the site is a conical hill that is approximately 288 feet above sea level 
(a.k.a. the 'hilltop'). The northern portion of the site is the location of a former trailer 
park on the bluff face. Some of the ancillary improvements including roads, a 
clubhouse, and tennis courts, still exist. The trailer park, and the steep eroded hillside 
to the south of it, is referred to as "the Strand." Slope gradients in the Strand range 
from 1.5:1 to 2:1 2

. A former nursery facility is located east of the Strand and south of 
Pacific Coast Highway and consists of greenhouses, ornamental plantings and 
disturbed areas, in an area referred to informally as the 'bowl' (Exhibits 2a-2b). South 
and east of the nursery facility lies a large patch of coastal sage scrub (CSS) with 
patches of southern coastal bluff scrub occurring along the rim of the 'bowl'. Maritime 
succulent scrub occurs in the hilltop area and southern needlegrass grassland occurs 
near the Pacific Coast Highway, in the northwesterly portion of the site. Southern 
mixed chaparral occurs along the westerly portions of the site closest to Street of the 
Green Lantern. 

The southwestern and southeastern portions of the Headlands site are underlain with 
sandy soils and have been labeled the Headlands promontory and the Harbor Point 
promontory, respectively. These promontories are terraces that extend seaward to 
coastal bluffs that are from 155 to 220 feet in height. Coastal sage scrub, southern 
coastal bluff scrub and southern mixed chaparral cover these promontories (Exhibit 15). 

Dana Point Marine Life Refuge and the Niguel Marine Life Refuge lie immediately 
offshore of the Headlands site. Doheny Marine Life Refuge lies to the south. These 
refuges have been so designated due to the high quality of the marine resources that 
occur there (Beauchamp 1993). 

Of the 121.3 acre area, 95.1 acres are presently certified under the 1986 LCP (Exhibits 
3a-3c, 5c). The existing LCP divides the project site into residential, visitor serving 
commercial, and open space/conservation land uses. The following chart describes the 
distribution of land uses for the Headlands site as presently certified compared with the 
proposed land uses, including the area to be newly certified: 

2 URS Corporation. 2001. Terrestrial Biological Resources Errata and the Biological Resources Report, The Headlands, Prepared 
for the City of Dana Point as Attachment B: to EIR Section 4.3 dated September 2001. 

Page: 11 



Land Use 

Residential 

Tourist/Recreation/ 
Commercial3 

+ public right of 
way 
Recreational Open 
Space 
Conservation° 
Other Open 
Space8 

Subtotal 
Total 
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Certified LCP Proposed LCP 
(Acres) (Acres) 

Certified Un-certified Certified Area Un-certified Area 
Area Area to be Certified 

{26.2 ac.) 
23 0 34.2 18.2 

(approx.) 

(310 Units) 0 (125 Units) 

20 0 6.94 0 
(approx.) 

6.5 0 23.7" 8 
(approx.} 

27.3 0 30.3' 0 
18.3 0 No such No such category 

category under under proposed 
_pJoj)osed LCP LCP 

95.1 26.2 95.1 26.2 
121.3 121.3 

C. CURRENT SUBMISSION 

On May 30, 2002, the City of Dana Point submitted Local Coastal Program Amendment 
(LCPA) 2-02. A public hearing was held on October 9, 2003, at which the City of Dana 
Point withdrew the amendment request. In accordance with agreements made during 
the October gth meeting, the City re-submitted the LCPA -which is identical to the May 
30, 2002 submittal, on October 22, 2003 that is named Dana Point Local Coastal 
Program Amendment (LCPA) 1-03 (Exhibits 4a-4f, 22-24)9

. This LCP Amendment 

3 The Tourist/Recreation/Commercial (5.31) land use designation in the certified LCP contemplates a mixture of recreational oper1 
space and commercial structures such as hotels and visitor serving commercial. Whereas the Visitor/Recreation Commerciallartl 
use category contemplated in the proposed LCP is focused on visitor serving commercial development (i.e. hotels/commercial) 
exclusive of open space 
4 This number comprised of proposed Planning Areas (PA) 4 and 9 plus 2.5 acres public right of way 
5 This number comprised of proposed PA 1, 3, 5, and 8A 
6 The "Conservation" land use category in the certified LCP and proposed LCP is the most restrictive on development generally 
limiting the land to natural conservation but allowing minor appurtenances 
7 This number comprised of proposed PA 7 and 88 
8 The "Other Open Space" land use category in the certified LCP are lands "of notable scenic, natural and cultural attraction, or 
special ecological, wildlife or scientific study potential, and areas of topographical, geographical, and historical importance". 
Principal permitted uses are pedestrian access, passive recreation, coastal viewing, and parking to support those uses. The 
category allows trails, stairways, signs, view points, roads, off street parking, restrooms, weather shelters, other park facilities such 
as seating, maintenance buildings and information centers, walls, fences, drainage facilities. 
9 In a letter from City Attorney A. Patrick Munoz of Rutan & Tucker LLP dated December 11, 2003, the City has asserted that thEi' 
Revised HDCP dated August 21, 2003, should be considered the baseline project for analysis by the Commission rather than th$ 
HDCP dated July 24, 2001. The City asserts that the Coastal Commission hearing on October 9, 2003 was sufficient to satisfy the 
requirements of Section 13536 of the Commission's regulations. The Commission disagrees because a local government must, at 
a minimum, have a noticed public hearing at the local level and a formal resolution to amend their submittal, neither of which 
occurred for the August 21, 2003 edition of the HDCP. Furthermore, the demand is inconsistent with the agreement made with 
Commission staff in their meeting with the City and Landowner on October 21, 2003 to consider the July 24, 2001 HDCP as the, 

b'"'""" documeot ood '"'' the Re•i•ed HDCP d•ted IWg::~:OO: ~"ld be """'~"'"" ' wmking do"'meot """"'"'ng I 
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affects the City's certified Land Use Plan and Implementation Plan. The proposed LCP 
amendment has a complex structure and is packaged in a manner that can be 
confusing to the reviewer. First, the existing LCP document that applies to the area, the 
1986 plan (Exhibit 3b), including LUP and IP are to be entirely replaced for the 
Headlands area. The LCP amendment proposes to replace the 1986 plan, with the 
1996 plan, which consists of three elements of the City's General Plan (the Land Use 
Element (LUE), Urban Design Element (UDE), and Conservation Open Space Element 
(COSE)) (Exhibit 22) as the LUP, and the City's Zoning Code as the baseline IP (Exhibit 
23). Next, the submittal modifies and adds policies to the LUP to accommodate the 
development plan at the Headlands through the proposed Headlands Development 
Conservation Plan (HDCP) (Exhibit 24 ). The HDCP adds a new chapter to the zoning 
code, Chapter 9.34, that allows the City to create planned development districts 
(PODs). Finally, the HDCP includes a POD for the Headlands area. The POD is part of 
the IP, not the LUP. 

There is a document titled the 'Headlands Development and Conservation Plan' or 
HDCP dated July 24, 2001, that packages some, but not all, of the components of the 
above described LCP amendment (Exhibit 24 ). The HDCP document does not contain 
the baseline 1996 LUP in its entirety or IP. Rather, the HDCP contains five sections. 
Section 1.0 identifies only the proposed changed and new policies of the 1996 LUP. In 
addition to the changes to the 1996 LUE, UDE, and COSE, Section 1.0 shows changes 
to other elements of the City's General Plan, such as the Circulation Element, Public 
Safety Element, and Public Facilities/Growth Management Element. These other 
elements are not part of the 1996 LCP and the proposed amendment does not seek to 
certify these other elements as part of the 1996 LCP. Section 2.0 contains new 
Chapter 9.34 which is proposed to be added to the 1996 IP/Zoning Code. Sections 3.0 
and 4.0 are the proposed POD for the Headlands. Section 5.0 of the HDCP is an 
analysis of the proposed POD with the Coastal Act. 

The information submitted as part of LCPA 2-02 was transferred and incorporated into 
LCPA 1-03. Pursuant to Section 30510(b) of the Coastal Act, the submittal was 
deemed to be complete and in proper order for filing as of October 22, 2003. 

Pursuant to Sections 30512 and 30514 of the Coastal Act and Section 13522 of the 
Commission's regulations, an amendment to a certified LCP affecting the land use plan 
and implementation plan, must be acted on by the Commission within 90 days after the 
submittal request has been deemed to be in proper order for filing. Thus, the 
Commission must act on the amendment request by January 20, 2004, or, pursuant to 
Section 30517 of the Coastal Act, grant an extension to the ninety (90) day time limit. 

recommended suggested modifications from the City and Landowner to implement project modifications discussed with staff and 
the Commission from which staff could draw suggested modifications that it would recommend to the Commission. 
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1. LAND USE PLAN AMENDMENT 

This LCP amendment proposes to replace -in its entirety- the certified Land Use Plan 
{the 1986 plan} presently effective on 95.1 acres of the 121.3 acre Dana Point 
Headlands site and to newly certify the remaining 26.2 acres {commonly known as the 
'Strand'). The new plan will consist of the 1996 LUP comprised of the Land Use 
Element, Urban Design Element, and Conservation/Open Space Element of the City's , 
General Plan which are to be further amended to authorize development of 125 single I 
family residential lots on 52.4 acres, a total of 4.4 acres of visitor serving commercial / 
land use including up to 110,750 square feet including a 65-90 room inn on 2.8 acres, a 
40,000 square foot of commercial on 1.6 acres, 62 acres of public parks, coastal trails 
and open space, and 2.5 acres of public right-of-way/roads at the 121.3 acre site 
(Exhibits 5a-5c). Each of these elements is discussed more fully below. 

The proposed LUP amendment is focused on the Headlands site, however, certain 
changes to policies in the 1996 LUP to accommodate the Headlands development plan ' 
would be effective everywhere in the City that the 1996 LUP is the controlling LUP. For 
instance, the LUP amendment contains language regarding the creation of planned 
development districts (PODs) in the City that would apply to the entire area controlled 
by the 1996 LUP. 

As stated in the LUP itself, one characteristic of the LUP is an absence of specificity 
regarding development of the Headlands site. The LUP states the purpose of this is 
" ... to provide both the City and property owner with the flexibility needed to allow 
consideration of alternative development designs ... " Accordingly, the LUP policies are 
non-specific. When specificity is provided, the detail is deferred to the IP/PDD for the 
Headlands area. 

a) Residential Land Use 

The proposed LUP would designate 52.4 acres of the 121.3 acre Headlands area for 
residential uses. The residential land use is divided into two areas, one within the 
Strand, and one in the area of the site commonly called the 'bowl' (Exhibits 2a, 5a). In 
the Strand, the proposed LUP would allow a density of up to 3.5 dwelling units per 1 

gross acre. Within the bowl, the LUP would allow a density of 2.5 dwelling units per 1 

gross acre. Although general floor area ratios are identified in the LUP, specific polici91s 
identifying maximum structural size, height, or setbacks are not provided in the LUP, 
rather, they are deferred to the IP/PDD for the site. 

The configuration of th~ residential area would overlap areas containing existing nativJ 
vegetation and sensitive wildlife and habitat areas that have been identified as 
environmentally sensitive habitat areas (ESHAs) by the Commission's biologist (Exhibit 
15a). Of the approximately 49.3 acres of ESHA depicted on Exhibit 15a, there is an 
oveliap of at least 15.1 acres for Planning Areas 6 (residential) and 9 (hoteiNRC) plui 
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additional acreage associated with the roads, parking areas, and community facilities 
(Exhibit 15c). Furthermore, the area of required fuel modification extends beyond the 
boundary of the residential land use designation into the area identified in the proposed 
LUP as Recreation Open Space and/or Conservation Open Space. The maximum 
width of fuel modification is not identified in the LUP, however, additional detail is 

. supplied in the IP/PDD. Nevertheless, any detail provided is conceptual and subject to 
additional negotiations between the landowner, City and Orange County Fire Authority. 

Also, developing a residential area in the Strand to the density proposed would -
according to the City and landowner- necessitate significant grading and geologic 
remediation of the site (Exhibit 8a-8f). The area to be graded and developed in the 
Strand is has been characterized as a bluff by some, and alternatively as a terraced 
slope, by others.. Furthermore, the development configuration contemplated relies on a 
2,100 linear foot long shoreline protective device. In this case, the shoreline protective 
device contemplated in the proposed LUP would be a revetment in the same alignment 
as an existing dilapidated revetment (Exhibit ?a). 

b) Commercial Land Use 

The proposed LUP would designate 2.8 acres of visitor/recreation commercial land use 
in the bowl/hilltop area that will allow a maximum of 11 0, 750 square feet of visitor 
serving commercial use including a sixty-five to ninety (65-90) room inn. In addition, at 
the corner of Coast Highway and Street of the Green Lantern, a 1.6 acre area is 
designated for up to 40,000 square feet of visitor/ recreation commercial use. 

As modified by the LUP amendment, the "Visitor/Recreation Commercial" designation 
includes primarily visitor-serving uses, such as restaurants, resort uses, such as hotels 
and motels uses, commercial, recreation specialty and convenience retail goods and 
services, auto service businesses, open space/recreational uses, and community public 
facilities. Other supporting uses include conference facilities and cultural uses, such as 
museums and theaters. 

The 2.8 acres slated for the 65-90 room inn is almost entirely within ESHA as identified 
by the Commission's biologist. In addition, portions of the commercial area at the 
corner of Coast Highway and Green Lantern overlap ESHA. 

c) Recreation/Open Space & Roads 

The Recreation/Open Space designation in the LUP does not differentiate between 
open space oriented toward more active recreational uses such as ball fields from more 
passive recreational uses such as trails, nor does it separate recreation oriented open 
space from habitat preservation oriented open space. As noted elsewhere, such details 
are deferred to the IP/PDD. The proposed LUP would designate a total of 62 acres of 
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recreation/open space, plus 2.5 acres of public right-of-way/roads, on the 121.3 acre 
Headlands site. 

Although there are no distinguishing designations in the LUP or specific policies that 
make a distinction, narrative in the Conservation/Open Space Element (COSE) portion 
of the LUP identifies the quantity of recreation/open space to be provided in the 
Headlands and the type of recreation/open space uses these areas are to 
accommodate. Recreation oriented open spaces totaling 31.7 acres include Strand 
Vista Park (9.9 acres) that would overlook Strand Beach (5.2 acres); Harbor Point Park 
(4.3 acres) that would overlook the Dana Point Harbor; and Hilltop Park with greenbelt 
(12.3 acres) an inland high point that includes the rim of the bowl area on the site that 
would include ocean view and overlook open space areas and the proposed 
commercial and residential areas. Conservation oriented open space areas totaling 
30.3 acres include the Headlands Conservation Park (24.2 acres) and Harbor Point 
Park (6.1 acres) that are both bluff with bluff top promontories on the Headlands site. 

Excepting Strand Vista Park, Strand Beach, existing asphalt roads, and certain pockets 
of highly disturbed native vegetation, all of the proposed recreation/open space areas 
have been identified by the Commission's biologist as existing ESHA. The proposed 
LUP would allow some uses within certain recreation/open space areas that would 
disturb and degrade the ESHA. These uses include community structures such as a 
lighthouse and community/visitor facility buildings, hardscape, parking lots, and fuel 
modification. The proposed LUP also designated 2.5 acres of public right-of-way/roads ' 
on the Headlands site. Some of these roads/right-of-way overlap ESHA. 

d) Orange County Central Coastal Subregion NCCPIHCP 

The proposed LUP acknowledges that certain types of sensitive habitat and wildlife 
would be impacted should development be undertaken as contemplated in the LUP. 
The LUP proposes to mitigate impacts to sensitive habitat on the site by requiring 
restoration of native habitat on-site within recreation/open space areas that are 
presently or are proposed to be disturbed or otherwise degraded and through the 
Headlands' landowners' participation in the Central Coastal Orange County Natural 
Communities Conservation Plan/Habitat Conservation Plan (herein 'NCCP/HCP') 
adopted by the U.S. Department of Interior, the U.S. Fish and Wildlife Service 
(USFWS), the California Resources Agency, the California Department of Fish and 
Game (CDFG), the California Department of Forestry and Fire, the California 
Department of Parks and Recreation, and the Orange County Environmental 
Management Agency, in conjunction with participating property owners, in 1996 
(Exhibits 11 a-11 c). 

The LUP does not refer to the sensitive habitat and wildlife areas to be impacted on the 
site as ESHA. Rather, the LUP adds language to certain policies in the 1996 LUP that 
defer to the findings made in the NCCP/HCP and associated CEQA documents relative 
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to the quality and long term viability of the habitat on the site and the circumstances 
under which habitat on the Headlands site may be impacted and then mitigated through 
part!cipation in the NCCP/HCP. 

The NCCP/HCP creates a habitat reserve and management program designed to 
conserve a variety of sensitive plants and wildlife. Among other species, the 
NCCP/HCP provides coverage for impacts to California gnatcatcher, Pacific pocket 
mouse, Blochman's dudleya, Cactus wren, western dichondra, Nuttall's scrub oak, cliff 
spurge, Palmer's grappling hook. In total, the habitat reserve consists of 38,738 acres 
of land located in two areas of the county. A portion of this reserve, 10,960 acres, is 
located within the coastal zone (Exhibit 11 c). All of the reserve area located in the 
coastal zone consists of land that had previously been preserved as parkland or other 
publicly held land or of privately owned land previously committed to dedication as open 
space under existing development entitlements (e.~. The Irvine Company, Irvine Coast 
Wilderness, Muddy Canyon, Los Trancos Canyon) 0

. Approximately 50% of the 
reserve in the coastal zone contains coastal sage scrub habitat. About 7 40 acres of 
suitable pocket mouse habitat is within the proposed NCCP reserve, however, none of 
this acreage is known to be occupied by the Pacific pocket mouse. In addition, 
although the NCCP/HCP provides coverage for impacts to Blochman's dudleya, no 
existing or suitable habitat for Blochman's dudleya was identified within the proposed 
NCCP/HCP reserve. 

As a landowner participant to the agreement, the NCCP/HCP requires the Headlands' 
landowner to: 

• Contribute $500,000 toward a $10.6 million endowment for the 'NCCP Non-Profit 
Corporation' and 'Adaptive Management Program' 

• Establish an 8-year temporary 22 acre preserve for Pacific pocket mouse on the 
headlands (with option for additional4 years of extensions), to expire in 2008 

• Commit to negotiate an option agreement to provide opportunity for the USFWS 
and CDFG to purchase the 22 acre pocket mouse preserve at the end of the 8 
year temporary preserve period, to expire in 2004. If the preserve is not 
acquired within the specified period, and following a pocket mouse relocation 
effort, the participating agencies have authorized the take of all species covered 
by the NCCP/HCP within the 22 acre preserve. 

• Contribute $350,000 to fund Pacific pocket mouse population propagation, 
enhancement, relocation and recovery efforts upon issuance of Section 
1 O(A)(1 )(A) permit for pocket mouse 

1° Figure 14. County of Orange & U.S. Fish and Wildlife Service. 1996. Natural Community Conservation Plan & Habitat 
Conservation Plan & EIR & EIS, County of Orange, Central & Coastal Subregion, Map Section (Figures 1 through 76). May 1996. 
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• Contribute to the cost of preparation of the NCCP/HCP 

• Commit to transplant, at CDFG's request, any Blechman's dudleya populations 
at Headlands Reserve's expense (not to exceed $23,000) that would be directly 
impacted by development on the property. Subject to CDFG approval, the 
landowner may collect and sow seed, rather than translocate individual plants. 
Under this commitment, the landowner has no responsibility to acquire or 
maintain land to which Blechman's dudleya would be transplanted. Furthermore,; 
if CDFG fails to identify and secure an appropriate translocation site within one 
year of the landowners' request to identify such location, the landowner is no 
longer obligated to translocate the Blechman's dudleya. 

The U.S. Fish and Wildlife Service and California Department of Fish and Game have 
indicated that the landowners have 'carried out all of their conservation commitments 
according to schedule'11

. 

There are a variety of other mutual agreements between the participating landowners 
and agencies that are established in the NCCP/HCP Implementation Agreement. For 
instance, CDFG and USFWS agreed to provide letters to the City of Dana Point and the 
Commission with respect to the development of the subject property. In addition, the 
landowner agreed to propose and promote certain measures within the temporary 
Pacific pocket mouse preserve12 (Exhibits 14b, 14c). 

In exchange for the landowner's commitments identified above, the participating 
agencies have authorized the landowner to impact up to 30 acres of coastal sage scrub 
(CSS) habitat on their property. In addition, the landowner is allowed to 'take' (within 
the meaning of this term under the Federal and State Endangered Species Acts) any of 
the sensitive species covered by the NCCP/HCP on Headlands property. The actual 
take is authorized under an incidental take permit issued by USFWS (TE81 0581-1 ). 

2. IMPLEMENTATION PROGRAM AMENDMENT 

This LCP amendment proposes to replace -in its entirety- the certified Implementation 
Plan (the 1986 plan) presently effective on 95.1 acres of the 121.3 acre Dana Point 
Headlands site and to newly certify the remaining 26.2 acres (commonly known as the 
'Strand'). The new Implementation Plan (IP) will consist of the 1996 IP comprised of 
the City's Zoning Code which is proposed to be further amended to include provisions 
for the creation of planned development districts (PODs) in the City and at the same 
time create a POD for the 121.3 Headlands site (Exhibits 4a-4f, 5b). 

11 U.S. Fish and Wildlife Service & California Department of Fish and Game. 2003. Dana Point Headlands Development and 
Conservation Plan, City of Dana Point, Orange County, California. Letter from William E. Tippets, CDFG, and Karen A. Goebel, 
USFWS to Mike Reilly, California Coastal Commission dated March 28, 2003. 
12 Section 8.3.2(a)(1)(C), U.s: Fish and Wildlife Service & California Department of Fish and Game, et. al. 1996. Implementation 
Agreement Regarding the Natural Community Conservation Plan for the Central/Coastal Orange County Subregion of the Coastal 
Sage Scrub Natural Community Conservation Plan. Dated July 17, 1996. 
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The proposed IP amendment is focused on the Headlands site, however, one change 
to the 1996 IP to accommodate the Headlands development plan would be effective 
everywhere in the City that the 1996 IP is the controlling IP. The IP amendment adds a 
section pertaining to the creation of planned development districts (PODs) in the City 
that would apply to the entire area controlled by the 1996 IP. 

a) Adoption of 1996 IP/Zoning Code 

The Commission has previously certified the 19961P through LCP Amendments 1-96 
(which made it effective in the Capistrano Beach area of the City) and 1-98 (which 
made it effective in the Monarch Beach area of the City). The proposed IP amendment 
would apply the 1996 IP/Zoning Code to the Headlands area. 

b) Modifications to 1996 IP/Zoning Code 

The proposed amendment would also modify the previously certified 1996 IP/Zoning 
Code to create Chapter 9.34 that inserts the ordinance that allows the City to adopt 
Planned Development Districts (PODs). PODs are similar to specific plans in that both 
implement general plan/LUP policy by establishing regulations, conditions, and 
programs concerning development standards and precise location for land use and 
facilities; standards and locations for streets, roadways, and other transportation 
facilities; standards indicating population density and building intensity, and provisions 
for supporting services and infrastructure; specific standards designed to address the 
use, and development and conservation of natural resources. According to the LUP, 
PODs are different from specific plans in that they also establish regulations, conditions 
and programs concerning developments that provide a mix of land uses; creative 
approaches in the development of land; more accessible and desirable use of open 
space area; variety in the physical development pattern of the city; and utilization of 
advances in technologies and programs that are innovative to land development. 

c) Headlands Planned Development District (Key Features) 

The Headlands POD is comprised of Sections 3 and 4 of the HDCP (Exhibit 24 ). 
Section 3.0 establishes the project zoning and development standards, and 
incorporates by reference the general provisions, the land use plan, and definitions. 
Section 4.0 provides development guidelines for the area. The POD augments the 
development standards identified in the IP/Zoning Code, and supercedes those 
standards where they conflict with the IP/Zoning Code or where the POD otherwise 
specifies that the standards identified supercede those identified in the IP/Zoning Code. 
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The HDCP also contains Section 5.0 that contains the City and landowners analysis of 
the HDCP's conformance with the Coastal Act. Section 5.0 does not contain any 
provisions beyond those described in Sections 3 and 4 of the HDCP. 

The POD breaks the Headlands site up into various planning areas, labeled Planning 
Areas 1-9 (Exhibit 5b). The major elements of these planning areas are discussed 
below: 

(1) Residential, Planning Area 2 (The Strand) 

The POD creates 25.7 acres of residential zoning in the Strand. A maximum of 75 
single-family residences would be allowed within this area. Maximum height is 2-
stories, 28 feet above finished grade (not existing or natural grade) for primary 
structures, and 16 feet for detached accessory structures. A minimum 15-foot rear yard 
setback, measured from the top of slope for the building pad, is required on all lots. 
There is no distinct, shorefront development setback. Thus, the 15-foot rear yard 
setback is the shorefront setback. No stringline for shorefront development is 
established either. 

The POD specifies that grading will terrace the area to maximize views from the 
residential lots. Furthermore, as described above, the POD allows for the construction 
of a 2,100 linear foot shoreline protective device to protect the new residential 
development. The POD also specifies that the residential area will be gated to control 
vehicle access. Allowances are made for the provision of public pedestrian and bicycle 
access through the area. 

(2) Residential, Planning Area 6 (Upper Headlands/Bowl 
Area) 

Planning Area 6 is comprised of 26.7 acres of residential use. A maximum of 50 single
family residences could be authorized in this area. Maximum height is 1-story, 18 feet 
above finished grade for primary and accessory structures. Soil removed as part of the 
grading and geologic remediation in the Strand would be deposited in Planning Area 6 
and graded into terraces so that the residences in Planning Area 6 would have ocean 
views. The residential community would be gated to control vehicle access. There are 
no specific provisions for public pedestrian and bicycle access through the area. 

(3) Visitor/Recreation Commercial, Planning Area 4 (PCH & 
Green Lantern) 

Planning Area 4 is a 1.6 acre site located at the corner of Pacific Coast Highway and 
Street of the Green Lantern. Up to 40,000 square feet of commercial and office uses 
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would be allowed on this site. The first floor is limited to retail commercial uses, and the 
second floor could have retail or professional offices. Maximum height is 2-stories, 31-
35 feet, measured from either finished floor, finished grade, or the ceiling of the 
basement or subterranean parking garage of the structure, whichever is lower. 

Permitted uses in Planning Area 4 under the POD are bed and breakfast inn, clinical 
services, cultural uses, educational uses, food service uses/specialty, fractional 
ownership, hotel, marine uses, open space, personal service uses, photographic, 
reproduction and graphic service uses, professional office uses on the second floor or 
below street level, restaurant, and retail sales. A variety of other uses are also 
permitted subject to conditional use permits or as accessory uses such as commercial 
antennas, day care centers, furniture stores, massage establishments, membership 
organizations, walkup and take-out restaurants. 

(4) Visitor/Recreation Commercial, Planning Area 9 (Resort 
Seaside Inn) 

Planning Area 9 is a 2.8 acre site generally located near the corner of Street of the 
Green Lantern and Harbor Drive, and overlooks Harbor Point and the Dana Point 
Harbor. The POD would authorize up to 110,750 square feet of commercial floor area, 
with a maximum height of 3 stories, 42 feet measured from either finished floor, finished 
grade, or the ceiling of the basement or subterranean parking garage of the structure, 
whichever is lower. 

The primary permitted use of Planning Area 9 is a bed and breakfast inn or hotel (e.g. 
65-90 room inn). Permitted uses, only in conjunction with a seaside inn, are caretakers 
residence, clinical services, cultural uses, fractional ownership, and restaurant. Uses 
subject to a conditional use permit, also only in conjunction with an inn, are commercial 
antennas, commercial entertainment uses, commercial recreational uses, day care 
centers, educational uses, live entertainment uses, massage establishments, walkup 
restaurant, and video arcades/game rooms. Accessory uses allowed are food service 
uses/specialty, personal service uses, professional office uses, recreational use, and 
retail sales use. 

(5) Recreation Open Space, Planning Area 1 (Strand Vista 
Park/Public Beach Access) 

Strand Vista Park would consist of 9.9 acres. This park would be located seaward of 
the existing County park and landward of the proposed residential development. A 
linear trail with benches and tables along the bluff top would provide views of the Pacific 
Ocean. Planning Area 1 also contains the existing County stairway that presently 
provides access to Strand Beach along the northerly edge of the Headlands site. The 
POD includes provisions to upgrade this existing stairway. At the southerly end of 
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Planning Area 1, the POD includes provisions to construct a new public access pathwa~ 
from the bluff top to the beach. Finally, a new public pedestrian access is contemplated. 
from the bluff top through the central portion of the Strand residential to the beach. 

Under the POD, uses permitted in areas designated Recreation Open Space 
(REC/OS), are visitor recreation facilities, cultural uses, kiosks/gazebos, outdoor 
artwork, public land uses, hiking and biking trails. Commercial uses would also be 
allowed subject to a conditional use permit, and temporary uses would also be allowed 
subject to special use standards identified in Chapter 9.39 of the IP/Zoning Code. 

(6) Recreation Open Space, Planning Area 3 (Strand Beach) 

According to the City and landowner, Strand Beach, located seaward of the Strand, is 
presently private property to the mean high tide Jine13

,
14

, 
15

. The mean high tide line 
has not been adjudicated in this area, thus, the demarcation between public and private 
land is ambulatory with the location of the mean high tide line. Th.e proposed POD 
indicates this beach (5.2 acres) is to be dedicated to the public. The "5.2" acres is 
based on a mean high tide line measured on a single day, January 28, 1989. Since the 
location of mean high tide is ambulatory and not fixed at the point measured in 1989, 
this 5.2 acre figure may overestimate and/or underestimate the quantity of private 
beach area being dedicated to the public, depending on the actual location of the mean 
high tide line. The public would access this beach from the bluff top and existing 
County parking Jot via the existing and proposed to be upgraded North Strand Beach 
Access, and the Central Strand and South Strand Beach accessways proposed in the 
POD. 

The event triggering the dedication requirement nor the timing by which the dedication 
must occur is identified. 

(7) Recreation Open Space, Planning Area 5 (Hilltop Park & 
Greenbelt Linkages) 

Planning Area 5 comprises 12.3 acres and contains the 'hilltop' portion of the property 
and the rim of the 'bowl' portion of the property, as well as open space corridors, or 
greenbelt linkages, around the perimeter of residential Planning Area 6. Uses identified 
in the POD are an open air visitor/education center, trails, overlooks, seating, parking 
for access to the open space, signs, fencing, habitat preservation, landscaping and fuel 
modification. 

13 Headlands Reserve LLC. 2002. City of Dana Point LCP Amendment No. 1-03, Headlands Development and Conservation Plan. 
Letter dated July 30, 2002 from W. Kevin Darnall, Headlands Reserve LLC to Karl Schwing, California Coastal Commission. 
14 Chicago Title Company. 2002. Policy No. 7300387-M07. Letter from Charles Axen, Chicago Title Company toW. Kevin Darnall, 
Headlands Reserve LLC regarding ownership and status of lots within Tract No. 697, 771 and 790 
15 County of Orange v. Chandler-Sherman Corporation (1976) 54 Cai.App.3d. 561 
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(8) Recreation Open Space, Planning Area SA (Harbor Point 
Park) 

Planning Area 8A would be 4.3 acres and contain the more level, interior portions of the 
Harbor Point promontory that overlooks Dana Point Harbor. The POD designates this 
area for visitor recreation education facilities, such as a lighthouse, cultural arts center, 
nature interpretive center, trails, memorials, picnic areas, scenic overlooks, benches, 
signs, kiosks, fencing, and landscaping. 

(9) Conservation Open Space, Planning Area 88 (Harbor 
Point Park) 

Planning Area 88 is 6.1 acres and consists of bluff edge, bluff face areas and rocky 
beach as the base of the bluff at the Harbor Point promontory which overlooks Dana 
Point Harbor. 

Areas designated Conservation Open Space (CON/OS) are oriented toward habitat 
preservation and enhancement. The POD prohibits all uses other than 'public land 
uses'16 and hiking trails. 

(1 0) Conservation Open Space, Planning Area 7 
(Headlands Conservation Park) 

Planning Area 7 contains 24.2 acres and would contain the Headlands portion of the 
property that consists of bluff top promontory, bluffs and rocky beach. This area 
contains significant sensitive habitat including coastal sage scrub, southern coastal bluff 
scrub, California gnatcatcher and Pacific pocket mouse. Improvements within the area 
would be limited to a bluff top trail, overlooks, seating, and fencing. 

The POD states the area is to be conserved by a non-profit trust and perpetual 
endowment. Additional information indicates that the endowment will come from the 
Harry and Grace Steele Foundation (Exhibit 16). 

D. INFORMAL REVISED SUBMISSION 

Commission staff have, on several occasions, met with the City and landowners to 
discuss the key substantive issues raised by the proposed LCP amendment. In 
summary, those key issues include: 

16 Chapter 9.75 of the IP/Zoning Code defines "public land uses" as "shall mean land and/or facilities owned, operated and 
maintained by public agencies for the use and enjoyment of the general public. Typical uses would include, but not be limited to, 
beaches, parks and open space." 
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• Siting development within ESHA and fuel modification impacts on ESHA 

• Siting single family residences in the Strand that rely upon significant geologic 
remediation/grading and the construction of a 2,100 linear foot long shoreline 
protective device (i.e. revetment) 

• Exclusion of public vehicular access through the Strand to the beach 

• Over-emphasis of exclusive, luxury, overnight visitor accommodations and lack 
·of consideration for the provision of lower cost, overnight visitor accommodations 

• Over-emphasis on uses considered a lower priority under the Coastal Act, such 
as residential development 

• Notwithstanding Coastal Act prohibitions on shoreline protective devices 17
, the 

absence of lateral public access between the proposed shorefront residences in 
the Strand and the proposed shoreline protective device 

• Notwithstanding Coastal Act prohibitions on shoreline protective devices, the 
absence of consideration of alternative shoreline protective devices that would 
minimize the encroachment of such structures onto sandy beach 

The above issues raise fundamental questions about the LCP amendment's 
consistency with Chapter 3 Coastal Act policies including Sections 30240, 30253, 
30250, and 30213. Other issues raised by the LCP amendment include, but are not 
limited to: 

• Absence of access to and information about visitor facilities at the Headlands 
directly from Pacific Coast Highway 

• Lack of beach visitor support facilities (e.g. restrooms) at the southern end of 
Strand Beach 

• Lack of direct pedestrian access from the existing County parking lot inland of 
Planning Area 1 to the proposed Central Strand Beach Access 

The City and landowner have countered that the existing certified LCP raises similar 
issues and that the proposed LCP would significantly reduce any inconsistencies 
comparing build-out under each plan. The City and landowner have also provided 
information indicating that there is an existing subdivision of the property (discussed 
below) and have raised the specter of constitutional/takings issues that may be averted 
if the current proposal is authorized. 

17 I.e. Sections 30211, 30213, 30253 
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City staff and the landowner have submitted an edited version of the LCP amendment 
that represents their effort to address some of the issues identified above 18

,
19 (Exhibits 

6a, 6b, 25). This edited version of the LCPA is not a formal submittal. Accordingly, the 
edited version of the LCPA has not been subject to local hearings, nor reviewed and 
approved by the City Council, nor submitted by resolution as is required pursuant to 
Sections 30510(a) of the Act and 13551 of the Commission's regulations, if the 
Commission is to consider this as a formal request. Rather, the City and landowner 
have asked Commission staff to consider these edits as 'suggested modifications' 
made by the Commission pursuant to Sections 30512 and 30513 of the Coastal Act. 

In summary, the revisions to the LCPA that the City staff and landowner have made are 
as follows: 

• Reduce impacts to ESHA by shrinking the size of the Upper Headlands 
Residential area (Planning Area 6) from 26.7 acres to 20.2 acres, adding the 
difference to the areas designated recreational/conservation open space. Direct 
impacts to ESHA remain within Planning Area 6, as well as within Planning 
Areas 4, 8, and 9. 

• Provide a 40 bed hostel in Planning Area 4; reduce VRC in Planning Area 4 from 
40,000 sq. ft. to 35,000 sq. ft.; increase quantity of allowable luxury 
accommodation rooms from 65 to 90 within Planning Area 9 

• Provide a visitor information center and 6 public parking spaces in Planning Area 
4 that will be directly accessible from Pacific Coast Highway 

• Provide an 8 foot wide walkway, plus benches along the top or landward of the 
revetment seaward of the Strand residential area 

• If the Strand residential area is allowed to be gated to vehicular access, provide 
public mechanized access (e.g. funicular) from the County parking lot to the 
beach along the northern Strand Beach Access walkway 

• Provide new Mid-Strand Beach Access stairway from the County parking lot to 
the Central Strand Beach access. 

• Provide restrooms at the south end of Planning Area 1 for beach visitors 

18 City of Dana Point. 2003. Dana Point Local Coastal Program Amendment, No. 1-03. Letter dated August 18, 2003 from 
Douglas C. Chotkevys, City Manager, City of Dana Point to Deborah Lee, California Coastal Commission. 
19 City of Dana Point. 2003. Revised- The Headlands Development and Conservation Plan. Submittal includes Section 1.0 
General Plan Amendment and Local Coastal Program Amendment, Section 3.0 Headlands Planned Development District, Section 
4.0 Development Guidelines. Submittal dated August 21, 2003. 
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More recently (i.e. since the Commission's October 2003 hearing and/or during the 
Commission's January 2004 hearing on the project), the landowner offered to make 
some additional revisions, as follows: 

• Realigning the existing revetment an average 5 feet landward or easterly than 
the existing alignment 

• In addition to the proposed non-wasting endowment to maintain the biological 
values of the Headlands Conservation Park; an offer of $2 million paid by the 
developer to the City to establish a non-wasting endowment to maintain the 
biological values of the open space areas within the Headlands that will be 
owned and/or maintained by the City 

• Implementation of a program to retrieve debris from the beach that impedes 
public access 

• Agreement to provide picnic benches at the seaward terminus of the Central 
Strand Beach public access (i.e. mid-point of the lateral public walkway that 
would be along the top or landward of the revetment seaward of the Strand 
residential area) 

As described in the following findings, the Commission has found that the subject LCP 
amendment could be approved if suggested modifications are adopted. The suggested 
modifications incorporate a majority of the revisions offered by the City and landowner, 
plus additional changes. Of particular note are the circumstances under which the 
development contemplated by the landowner and described in the LCP amendment 
could be approved. The Commission found that certain aspects of the development 
could only be allowed, such as specified ESHA impacts, in conjunction with a 
comprehensive development proposal that included certain other key project elements. 
The Commission refers to these key elements in the suggested modifications and 
findings as the 'HDCP Elements' and are summarized as follows: 1) preservation, 
enhancement, dedication and perpetual management of all but 11.29 acres of 
environmentally sensitive habitat areas (ESHAs) known to be present at the Headlands; 
2) the dedication of the private portion of Strand beach to the public; 3) the construction 
and dedication of public parks, a public trail network throughout the Headlands, and 
vertical and lateral public access to and along Strand beach including realigning the 
existing revetment an average 5 feet landward or easterly than the existing alignment, 
implementation of a program to retrieve debris from the beach that impedes public 
access, and constructing a new lateral public access trail on top or landward of the 
revetment and seaward of the entire length of the Strand residential development; 4) 
implementation of extensive water quality management best management practices, 
including but not limited to the construction and maintenance of structural best 
management practices to treat off-site and on-site run-off; 5) the preservation of 
significant landforms including the Harbor Point and Headlands bluffs and promontories 
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and the Hilltop and ridgeline; and 6) the provision of lower-cost overnight 
accommodations (i.e. hostel) in conjunction with the construction of a luxury inn. 

E. STATUS OF LAND OWNERSHIP AND SUBDIVISION 

According to the City and landowner, the Headlands area that is the subject of this LCP 
amendment was subdivided under recorded Tract No.'s 697,771, and 790, in 1924, 
1925, and 1926, respective1V0

, 
21 (Exhibit 2d). Copies of the tract maps were supplied 

to staff by the landowner, along with evidence of title insurance22
• The tract maps 

appear legitimate. The tracts affect the Headlands promontory, hilltop, and bowl areas 
of the property. In total, the tract maps show approximately 291 lots, typically 40-50 
feet wide, and 1 00 feet long. Public rights-of-way are also shown on the tract maps to 
access each of these lots. A small number of the lots (less than 20) were sold and 
developed over time by individuals. The remainder of the lots have remained under the 
ownership of a single entity, Chandler-Sherman until 1998, and now Headlands 
Reserve LLC. Although the status of any pre-1929 subdivision is subject to some 
question, no specific evidence has been supplied to the Commission that would 
indicate the land owned by Headlands Reserve LLC is not legally subdivided as shown 
on the above identified tract maps. 

The subject LCP amendment also affects the Strand area of the site. Based on the 
maps supplied by the landowner, this area is divided into 3 larger irregularly sized lots, 
3 smaller lots typical for residential use adjacent to the existing northerly residential 
enclave, plus road rights-of-way and portions of several other legal lots. Some portions 
of these lots were used as a mobile home park until its closure in 1988. 

20 Headlands Reserve LLC. 2002. City of Dana Point LCP Amendment No. 1-03, Headlands Development and Conservation Plan. 
Letter dated July 30, 2002 from W. Kevin Darnall, Headlands Reserve LLC to Karl Schwing, California Coastal Commission. 
21 Headlands Reserve LLC. 2002. City of Dana Point LCP Amendment NO. 1-03, Headlands Development and Conservation Plan. 
Letter dated July 31, 2002 from W. Kevin Darnall, Headlands Reserve LLC to Karl Schwing, California Coastal Commission 
regarding transmittal of copies of Tracts 697, 771 and 790 with copies of maps attached. 
22 Chicago Title Company. 2002. Policy No. 7300387-M07. Letter from Charles Axen, Chicago Title Company toW. Kevin Darnall, 
Headlands Reserve LLC regarding ownership and status of lots within Tract No. 697, 771 and 790 
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IV. Summary of Public Participation 

The City Planning Commission held a public hearing for the proposed LCP 
amendment on December 5, 2001, and the City Council held a public hearing for the 
proposed LCP amendment on January 8, 2002. This LCP amendment request is 
consistent with the submittal requirements of the Coastal Act and the regulations 
which govern such proposals (Sections 30501, 30510, 30514 and 30605 of the 
Coastal Act, and Sections 13551, 13552 and 13553 of the California Code of 
Regulations). 

V. Land Use Plan/Implementation Plan Suggested 
Modifications 

Suaaested Modifications: The Commission certifies the following, with modifications 
as shown. Language as submitted by City of Dana Point is shown in straight type. 
Language recommended by the Commission for €1slstieR is shown in €1e~;~l31s liRe e~;~t. 
Language proposed to be inserted by the Commission is shown double underlined. 

Commission Review of Narrative Text: The City's LCP can be divided into two major 
divisions. The first division is narrative, which describes the City, how the LCP program 
functions, and the explanatory basis for the various standards and policies contained in 
the LCP. The second division of the LCP consists of the actual standards and policies. 
It is this second division that is the focus of Commission review. 

Commission review of the LCP has been primarily limited to Goal 2, Policies 2.1 to 
2.12, Goal4, Policies 4.1 to 4.10, Goal 5, Policies 5.1 to 5.27, Figures LU-4, LU-6, 
Tables LU-4, LU-6 and LU-6a within the Land Use Element; Goal1, Policies 1.1 to 1.7, 
narrative identified as 'Policy' in the Urban Design Plan component of the Urban Design 
Element, Figure UD-2, Goal1, Policies 1.1 to 1.8, Goal 2, Policies 2.1 to 2.20, Goal 3, 
Policies 3.1 to 3.1 0, Goal 6, Policies 6.1 to 6.8, Figures COS-1, COS-2, COS-4, COS-5, 
COS-6, Table COS-4, and narrative identified as 'policy' in the Conservation and Open 
Space Plan components of the Conservation Open Space Element, all of which 
constitute standards and policies of the Land Use Plan. In addition, Commission review: 
of the Implementation Plan has been primarily limited to new Section 9.35 of the Zoning 
Code and the new Planned Development District (POD) described in Sections 3.0 and ! 
4.0 of the 'Headlands Development and Conservation Plan'. In terms of how "goals" • 
and "policies" are to be treated in the. LCP, the policies and associated "figures" and I 
"tables" are the mandatory enforceable component. The goals and non-policy narrative 1 

provide background and context for the policies. Therefore, the standard of review for 
the City in permitting development under the LCP will be the policies, figures and tables 
ofthe LCP. 
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Revisions to the policies, made through suggested modifications, in certain 
circumstances may make the background narrative obsolete. Descriptive narrative no 
longer consistent with the policies will need to be revised by the City to conform the 
narrative of any associated policy that has been revised through suggested 
modifications as part of the submission of the final document for certification pursuant 
to Sections 13544 and 13544.5 of the California Code of Regulations. 

Organizational Notes: The addition of new policies or the deletion of policies (as 
submitted) will affect the numbering of subsequent LCP (Land Use Plan and 
Implementation Plan) policies when the City of Dana Point publishes the final LCP 
incorporating the Commission's suggested modifications. This staff report will not 
make revisions to the policy numbers. The City will make modifications to the 
numbering system when it prepares the final LCP for submission to the Commission for 
certification pursuant to Sections 13544 and 13544.5 of the California Code of 
Regulations. 

Additionally, the LCP (October 2003 submittal/cover dated July 24, 2001 version) 
submission contained formatting to show City revisions made to the LCP prior to its 
approval by the City Council. For purposes of clarity this formatting has been removed. 

A. SUGGESTED MODIFICATIONS TO COASTAL LAND USE PLAN 
CONSISTING OF THE LAND USE ELEMENT fLUE), URBAN DESIGN 
ELEMENT (UDEJ. AND CONSERVATION OPEN SPACE ELEMENT 
(COSE): 

1. Global Change: Modify/Add appropriate Coastal Act policy references following 
each Land Use Element, Urban Design Element, and Conservation Open Space 
Element policies referenced in the Suggested Modifications. 

2. (Priority Uses) LUE, Goal 2, Policy 2.1~: The use of private lands suitable for 
visitor-serving commercial recreational facilities designed to enhance public 
opportunities for coastal recreation shall have priority over private residential, 
general industrial, or general commercial development, but not over agriculture or 
coastal-dependent industry. In the Headlands, this prioritization of uses is satisfied 
by the provision of visitor-serving commercial recreational development on the 
private lands swita~ledesignated for visitor-serving commercial recreational facilities 
af90n the portions of the site that adjoin Pacific Coast Highway and Street of the 
Green Lantern in the vicinity of existing visitor-serving commercial recreational uses. 
(Coastal Act/30222) 

3. (Water Quality) (WQ15) LUE, Goal 4, Policy 4.4: Preserve, maintain aR8, WRBFB 
feasi~le, enhance"' and where feasible restore marine resource areas and coastal 
waters. Special protection shall be given to areas and species of special biological or 
economic significance. Sustain and where feasible restore general water qualitv and 
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biological productivitv as necessarv to maintain optimum populations of marine! 
oraanisms and for the protection of human health. (Coastal Act/30230) 

4. (Biological Resources/Hazards), LUE, Goal S, Add following introductory narrative: 
Development of the Headlands shall occur in a comprehensive manner involving the 
entire approximately 121 acre site. This comprehensive approach to developing the 
Headlands will allow for the following project elements (herein 'HDCP Elements'): 1) 
preservation, enhancement. dedication and pernetual management of all but 11.29 
acres of environmentally sensitive habitat areas <ESHAsl known to be present at the 
Headlands: 2) the dedication of the private portion of Strand beach to the public: 3), 
the construction and dedication of public parks. a public trail network throughout the 
Headlands. and vertical and lateral public access to and along Strand beach including 
realigning the existing revetment an average S feet landward or easterly than the 
existing alignment. implementation of a program to retrieve debris from the beach 
that impedes public access. and constructing a new lateral public access trail on top 
or landward of the revetment and seaward of the entire length of the Strand 
residential development: 4) implementation of extensive water qualitv management 
best management practices. including but not limited to the construction and 
maintenance of structural best management practices to treat off-site and on-site run
off: S> the preservation of significant landforms including the Harbor Point and 
Headlands bluffs and promontories and the Hilltop: and 6) the provision of lower-cost 
overnight accommodations (i.e. hostel> in conjunction with the construction of a luxurv 
inn. 

S. (Visual Resources). LUE. GoalS. Create Figure COS-Sa. Headlands Coastal View 
Opportunities. modeled on Figure 4.S.3 from the Headlands Development 
Conservation Plan. with changes to be consistent with the Commission's action. 

6. (Visual Resources) LUE, GoalS, New Policy: Zoning and development 
· regulations shall detail the location and extent of public coastal view opportunities 
(i.e. unobstructed view, intermittent view or no view) that will be established for 
designated public open space and trail areas which shall, at minimum, conform with 
the public view opportunities identified on Figure COS-4. Figure COS-S. and Figure 
COS-Sa in the Conservation Open Space Element. <Coastal Act/302S1 ). 

7. (Visual Resources) LUE, GoalS, New Policy: Maximum building heights for 

8. 

each zoning district shall be established that prevent significant adverse impacts tq 
public views to and along the coast from, at minimum, the public view opportunities 
identified on Figure COS-4. Figure COS-S. and Figure COS-Sa in the Conservation 
Open Space Element. Applications for land divisions and/or grading shall establish 
finished grades such that structures constructed to the maximum building height§ 
identified for each zonin district shall not si nificantl adverse! im act the ubli 
views identified in this policy (Coastal Act/302S1) 
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Conservation Open Space Element. shall include a visual impact · analvsis to 
demonstrate that the public coastal view opportunities designated pursuant to Policy 
[Suggested Mod 61 shall be established and maintained. (Coastal Act/30251 l 

9. (Hazards) LUE, Goal 5, Policy 5.2: Require geotechnical studies to assess 
geologic hazardseRswre ~eele~ieal s'aeility in the areas where development is 
proposed. '8 ee ~ermiije€1 aR€1 Except for the public access facilities and residential 
development in the Strand (which is exempt from this requirement only if proposed 
in the context of an application that provides all of the HDCP Elements. and only in 
conjunction with a requirement that the plan be completed as a whole). require 
a€le€fwate a minimum 50 foot setbacks from ~bluff ~areasedges or a sufficient 
setback to avoid anticipated erosion/bluff retreat over a minimum 75 year timeframe 
in accordance with those eR~iReeriRggeotechnical studies. whichever is most 
restrictive aR€1 a€1e~'e€1 City re~wlatieRs. (Coastal Act/30250, 30253) 

10. (Visual Resources) LUE, Goal 5, Policy 5.4: Assure that the height and scale of the 
development within the Headlands are compatible with development in the 
community and that the visual impact of the development from coastal areas below 
the project is minimized. Prohibit new development that significantly degrades 
public views to and along the coastline including. but not limited to. existing. 
enhanced or created views from the Hilltop park and greenbelt linkage. the Strand 
Vista Park. the Dana Point Promontorv/Headlands Conservation Park and Harbor 
Point. (Coastal Act/30251) · 

11. (Public Access) LUE, Goal 5, Policy 5.6: Require that a continuous scenic walkway 
or trail system be integrated into the development and conservation plan for the 
Headlands and that it provide connection points to off-site, existing or proposed 
walkways/trails, including integration with the California Coastal Trail. The alignment 
of the walkway and trail system shall be consistent with their depiction on Figure 
COS-4. Figure COS-5. and Figure COS-Sa in the Conservation Open Space 
Element. (Coastal Act/3021 0, 30212) 

12. (Public Access) LUE, Goal 5, Policy 5.9: Provide public trails within the Headlands. 
The system shall iRelw€1eprovide access to the existing sandy beach areas. including 
but not limited to a minimum of three (3) public accessways. and an inclined 
elevator/funicular. from Selva Road. through the Strand area. to the beach. and to 
the visitor-serving recreational and public places developed within the Headlands. 

13.(Biological Resources/Public Access) LUE, Goal 5, Policy 5.20: Regulate the time, 
manner and location of public access to parks and open space containing sensitive 
biological resources to maintain and protect those sensitive resources and to protect 
the privacy rights of property owners while ealaReiR~ honoring the public's 
constitutional right of access to navigable waters. (Coastal Act/3QQQ1, 3QQQ1.8, 
30214,30240) 
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14. (Coastal Resources) LUE, Goal 5, Policy 5.21: ~Fevise a88itieRal ~l;j~li& ae&888 ' 
fFem Sel¥a Reas, tl:le ReaFe8t ~l;j~lis masway, te tl:le 8R8FeliRe, eeRsisteRt wit!:! ~l;j~lie 
. sa#Qty aR8 tl:le ~FeteetieR ef fFa~ile eeastal FeS&l;jF&es. ~Ceastal/30212). 

15. (Public Access) LUE, Goal 5, Policy 5.23: Off-street parking shall be provided for all 
new residential and commercial development in accordance with the ordinances 
contained in the LCP to assure there is adequate public access to coastal 
resources. A modification in the minimum quantitv of parking stalls required through 

. the variance process shall not be approved. Valet parking shall not be implemented 
as a means to reduce the minimum quantity of parking stalls required to serve the 
development. Provide on-street and off-street public parking facilities strategically 
distributed to maximize public use and adequate~ sized to meet the needs of the 
public for access to areas designated for public recreation and public open space 
uses at the Headlandstl:le 8evelepmeRt, as measured by the standards set forth in 
the City regulations .. aR8 Where existing adjacent public parking .@Qillties are 
presently underutilized and those facilities are also anticipated to be underutilized by 
projected future parking demand. use those existing adjacent public parking 
facilities, where feasible, to serve the needs of the public for access to areas 
designated for recreation and public open space uses at the HeadlandseeFtieRs efl 
tl:le eFeeeFtv. (Coastal Act/30212.5, 30252) · 

16.(Coastal Resources) LUE, Goal 5, Policy 5.25: Gemf)ly VlitR tl;te F8€jl;jiFeR~eRts ef tl:le 
GeRtFal Geastal OFEIR~e C&l;jRty Natl;jFal Gemml;jRities GeRseFVatieR ~IEm/Ha~itat 
GeRS8F¥atieR ~leA (~JCC~/HC~~ Elf)f)F€lV88 ~y tl;te CaliferRia Qef)aFtmeRt ef Fisl:l aR8 
Game fer tl:;te Hea91aR€ts aR8 aveis Sl;jf)lieative re~l;jlatery eeRtrels, iR f)aFti&l;jlar witA 
resf)e&t te wil€tlife maRa~emeRt f)Fe§rams Sl;j&R as tl;te ~JCC~/HCP. (Ceastal 
J\et/3Q4Q1, lQ411) 

17.(Biological Resources) LUE, GoalS, New Policy: New development shall include 
an inventorv of the plant and animal species present on the project site. If the initial 
inventorv indicates the presence or potential for sensitive species or habitat on tha 
project site. a detailed biological study shall be required .. New development within or 
adjacent to ESHA shall include a detailed biological study of the site. Any coastal 
development permit application for the Headlands submitted on or prior to two year§ 
from the d te of effective certification of LCP Amendment 1-03 b the Coast 
Commission shall utilize the ESHA delineation for u land habitat ur oses 
identified by the California Coastal Commission in its Januarv 2004 approval. witb 
suggested modifications. of the HDCP and not require additional species survey§: 
for applications submitted thereafter an updated or new detailed biological studr 
shall be required. !Coastal Act/30240) 
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hazards and that development can be constructed consistent with all policies of the 
LCP. The creation of parcels not intended for development shall only be allowed in 
conjunction with the recordation of a deed restriction on any such parcels to prevent 
development and the dedication of such parcels to a public agency and/or non-profit 
entity in such a manner as to ensure that the propertv is conserved in peroetuitv as 
open space. (Coastal Act/30253) 

19.(Public Access) LUE, GoalS, New Policy: Recreation and access opportunities at 
public beaches and parks at the Headlands shall be protected. and where feasible. 
enhanced as an important coastal resource. Public beaches and parks shall 
maintain lower-cost user fees and parking fees. and maximize hours of use to the 
extent feasible. in order to maximize public access and recreation opportunities. 
Limitations on time of use or increases in user fees or parking fees shall be subject 
to a coastal development permit. (Coastal Act/3021 0. 30212. 30213. 30221) 

20:(Public Access) LUE, Goal 5, New Policy: Temporary events shall minimize 
impacts to public access. recreation and coastal resources. A coastal development 
permit shall be required for temporary events that meet all of the following criteria: 1) 
held between Memorial Day and Labor Day: 2) occupy any portion of a public sandy 
beach area: and 3) involve a charge for general public admission where no fee is 
currently charged for use of the same area. A coastal development permit shall also 
be required for temporarv events that do not meet all of these criteria. but have the 
potential to result in significant adverse impacts to public access and/or coastal 
resources. (Coastal Act/30212) 

21. (Public Access) LUE, Goal 5, New Policy: New public beach facilities shall be 
limited to only those structures necessary to provide or enhance public recreation 
activities. No development shall be permitted on sandy public beach areas. except 
that lifeguard stations, small visitor serving concessions. restrooms. trash and 
recycling receptacles. and improvements to provide access for the physically 
challenged may be permitted when there is no less environmentally damaging 
feasible alternative and the development is sited and designed to minimize adverse 
impacts to public access. visual resources and sensitive environmental 
resources.(Coastal Act/30221. 30240. 30250. 30251. 30253) 

22. (Public Access) LUE, Goal 5, New Policy: The implementation of restrictions on 
public parking along Selva Road. Street of the Green Lantern. and Scenic Drive that 
would impede or restrict public access to beaches. trails or parklands, (including. but 
not limited to. the posting of "no parking" signs. red curbing. physical barriers, and 
preferential parking programs) shall be prohibited except where such restrictions are 
needed to protect public safety and where no other feasible alternative exists to 
provide public safety. Where feasible. an equivalent number of public parking 
spaces shall be provided nearby as mitigation for impacts to coastal access and 
recreation. 
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23. (Pubilc Access) LUE, Goal 5, New Policy: Except as noted in this policy. gates. 
guardhouses. barriers or other structures designed to regulate or restrict access 
shall not be permitted upon any street (public or private) within the Headlands where 
they have the potential to limit. deter. or prevent public access to the shoreline. 
inland trails. or parklands. In the Strand residential area. gates. guardhouses. 
barriers and other structures designed to regulate or restrict public vehicular access 
into the residential development may be authorized provided that 1 ) pedestrian and 
bicycle access from Selva Road and the County Beach parking lot through the 
residential development to the beach remains unimpeded: 2) a public access 
connection is provided that gives direct access from approximately the mid-point of 
the County Beach parking lot to the Central Strand Access: and 3) an inclined 
elevator/funicular providing mechanized access from the County Beach parking lot 
to the beach is constructed. operated and maintained for public use for the duration: 
of the period that public vehicular access through the residential subdivision is 
regulated or restricted. 

24. (Public Access) LUE, Goal 5, New Policy: Where an inclined elevator/funicular is 
provided in accordance with Land Use Element Policy [Suggested Mod 231. the 
facility shall be open to the public everv day beginning Memorial Day weekend 
through Labor Day weekend. and on holidays and weekends the remainder of thEa 
year. with additional days of operation as necessarv to meet demand. If necessarv, 
a fee may be charged for use of the inclined elevator/funicular to recover costs of 
operation and maintenance. however. that fee (round-trip) shall not exceed the 
regular cash fare for a single ride on a local route upon a public bus operated by the 
Orange County Transportation Authority. 

25. (Public Access) LUE, Goal 5, New Policy: A trail offer of dedication shall bf! 
required in new development where the property contains a LCP mapped trail 
alignment or where there is substantial evidence that prescriptive rights exist. AQ 
existing trail which has historically been used by the public may be relocated as long 
as the new trail alignment offers equivalent public use. Both new development ang 
the trail alignment shall be sited and designed to provide privacy for residents and 
maximum safety for trail users. 
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27. (Pubilc Access) LUE, GoalS, New Policy: A uniform signage program that 
provides clear and conspicuous notice shall be developed and utilized to assist the 
public in locating and recognizing trail access points. parks. open spaces. parking 
areas. and other visitor recreational amenities. In areas containing sensitive habitat 
or safety hazards. signs shall be posted with a description of the sensitive habitat or 
safety hazard and limitations on entrv to those areas. 

28. (Visual Resources) LUE, Goal 5, New Policy: The height of structures shall be 
limited to minimize impacts to visual resources. The maximum allowable height for 
the residential development in the Strand shall be 28 feet above finished grade. and 
at the upper Headlands shall be 18 feet above finished grade. Chimneys and 
rooftop antennas may be permitted to extend above the permitted height of the 
structure provided they do not significantly degrade public views to and along the 
shoreline. Finished grades shall be set such that any structure constructed to the 
full height limit ptus any chimneys and rooftop antennas shall not significantly 
degrade pubilc views to and along the shoreline. The commercial development 
along Pacific Coast Highway shall have a maximum allowable height of 40 feet 
·above existing grade. 32-35 feet above finished grade. The Seaside Inn 
development along Street of the Green Lantern/Scenic Drive shall not exceed 42 
feet above the finished building pad elevation and no finished building pad shall be 
higher in elevation than 220' MSL. In no case shall more than 30% of the buildable 
area within the 2.8 acre site exceed the height of the adioining ridgeline. For 
commercial development. minor architectural projections may exceed the height 
limit provided they do not significantly degrade public views to and along the 
shoreline. 

29. (Visual Resources) LUE, Goal 5, New Policy: Signs shall be designed and located 
to minimize impacts to visual resources. Signs approved as part of commercial 
development shall be incoroorated into the design of the project and shall be subject 
to height and width limitations that ensure that signs are visually compatible with 
surrounding areas and protect scenic views. Roof signs. pole signs. projecting signs 
shall not be permitted. 

30.(Public Access/Biological ResourcesNisual Resources) LUE, Goal 5, New Policy: 
The public parks. open space and public trail network shall be offered for dedication 
and/or conveyed by the landowner/developer to the appropriate public agency or 
non-profit entity concurrent prior to or with the recordation of the first land 
division/Final Map(s). The first land division shall encompass the entire 121.3 acre 
site and shall.fully expunge all development rights that may exist within the identified 
public parks. open space and public trail network that may have existed under any 
prior land division. All approved public park. open space and public trail network 
improvements and amenities shall be constructed by the landowner/developer and 
shall include all such public parks. open spaces. public trails and associated 
improvements and amenities described in the HDCP. All approved public park and 
open space improvements and amenities shall be completed and the facilities open 
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to the public for public use prior to the residential certificate of occupancy or final · 
inspection for the first to be completed residential property. 

31. (Water Quality), LUE, Goal 5, New Policy: In conjunction with the development of a 
luxurv inn at the Headlands. the developer shall install water quality best 
management practices. including structural best management practices. that shall 
treat runoff from the development site as well as at least 17 acres of off-site 
developed area. 

32. (Access), LUE, Goal 5, New Policy: New development of a luxurv overnight visitor
serving inn within the Headlands shall only be developed in conjunction with a 
component of lower cost overnight visitor accommodations (e.g. hostel) as either 
part of the project or elsewhere within a visitor recreation commercial area within the . 
Headlands. The lower-cost overnight accommodations shall consist of no less than 
40 beds and shall be available for use by the general public prior to or concurrent 
with the opening of the inn. 

33. (Access), LUE, Goal 5, New Policy: Overnight visitor serving accommodations 
within the Headlands shall be open to the general public. Overnight 
accommodations shall not be converted to exclusively private uses or private 
membership club. Fractional ownership of the luxurv inn may be authorized except 
that during the peak season (Memorial Day weekend to Labor Day weekend) the 
reservation of rooms/suites by fractional owners shall be limited to no more than 50 
percent of the total rooms/suites approved for the luxury inn. 

34. (Biology/Access) Modify LUE, Figure LU-4 Land Use Policy Diagram to reconfigure 
bowl area residential to avoid ESHA (except for 6.5 acres of allowable impact area) 
and incorporate avoided area into open space; eliminate/relocate visitor buildings 
and parking within Harbor Point Park to avoid ESHA 

35. Modify LUE, Table LU-4, Table LU-5, Table LU-6, and Table LU-6a and revise 
· narrative in the 'Land Use Plan' to reflect suggested modifications 

36.(Biology/Access) Modify Narrative in LUE, Land Use Plan ... Overlooking Dana Point 
Harbor and the Pacific Ocean, Harbor Point Park will provide the opportunity fot 
establishing dramatic views, limited public recreation, a nature inter retive cente 
and public parking. visiter amsRitiss. and conservation of native ve etation an 
coastal bluffs. Strand Vista Park, which overlooks Strand Beach, will create and link 
several coastal access ways and provide visitor amenity and public recreation 
opportunities. Strand Beach Park will be dedicated to a public agency and will 
provide coastal recreational opportunities. 

A maximum of fi¥efour visitor-serving, recreational facilities ~~~~~~~~ 
Interpretive Center. Visitor Information Center, and new restrooms (2) will . 
integrated into the parks and open space to attract and serve local and statewid · 
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visitors to the Headlands coastline. The visitor-serving recreational facilities shall be 
built by the developer, open to the public, and no less than fetJFtwo shall include 
educational programs relating to, .. 

37.(Biology/Access) Modify LUE, Figure LU-6, Headlands Land Use Policy Diagram to 
reconfigure residential in upper headlands to avoid ESHA (except for 6.5 acres of 
allowable impact area) and incorporate avoided area into open space; 
eliminate/relocate visitor buildings and parking to avoid ESHA; show public 
accessway seaward of Strand residential/on top of or landward of the shoreline 
protective device; add reference to 'Strand Beach Park'; add other identifiers 
including 'bowl'; bowl rim/ridgeline. 

38. (BiologyNiews) Modify narrative in the UDE, Urban Design Plan, Dana Point 
Headlands and Bluffs, as follows: The following Urban Design policies and concepts 
will guide the development of the Headlands and shall be used as a standard of 
review for Local Coastal Program purooses: 

[no intervening changes] 

• Require setbacks of buildings and site improvements from the bluff faces, as set 
forth in the policies of the General Plan/Local Coastal Program Land Use Plan 
and the Specific Plan or POD, which will ensure public and structural safety, 
consistent with detailed and site specific geotechnical report recommendations. 

39. (Hazards/Access)Modify narrative in UDE, Urban Design Plan, The Beaches, as 
follows: 

[no intervening changes] 

~ On the Headlands, the following urban design policies will guide development of 
the area adjacent to Strand Beach and will serve as the standard of review for 
review of any application for a coastal development permit for development 
proposed in the area: ... 

[no intervening changes] 

There is an existing revetment on Strand Beach;. In order to re-develop the 
Strand area with residential uses and public parks and amenities the new 
development will be subject to the analysis of a registered geotechnical engineer 
and a registered maFiRsicoastal engineer to incorporate design measures that 
further stabilize the site to ensure public safety. If a permit is approved 
authorizing the repair and maintenance of the existing revetment or the building 
of any other sort of protective device to support the Strand development. it shall 
be located at or landward .of the existing revetment toe (depicted on Figure 1. 
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Existing Revetment Alignment <TOEl. The Keith Companies dated Januarv 8. 1 
2004 l. such that. the average position of the revetment is moved 5 feet landward · 
or easterly. Any shoreline protective device S~o~el=l reeeRstF~o~6tieR must 
incorporate a linear coastal access path along the top or landward of the 1 
reeeRstF~o~eted revetF~eRtshoreline protective deviceRet 8Rereael=l sea·Nard ef tl=le 
tee ef tl=le eKistiR~ revetmeRt at 8edreel(, ~o~Riess im~revemeRts are Reeessary te 
ereate er 8RREIR88 R8W ~~o~81ie aeeess aRdter ~~o~81ie safety. 

To compliment the surrounding urban residential character, the Strand area shall/··· 
limit development to residential. land uses. 

I 

! 
Development of the old Mobile Home Park above Strand Beach according to a I 
Specific Plan or POD for the Headlands shall accommodate two Strand Beach: 
vertical public beach access paths (one of which will branch off to provide a 
connection to the mid-point of the County Strand Beach parking lotl, a linear 
park adjacent to the County Strand Beach parking lot, a lateral public accessway 
between the residential development and shoreline protective device. terraced j 
landscaped slopes, a public funicular (if public vehicle access into the Strand 1 

residential area is restricted). and residential lots. I 

40. (Biology/AccessNiews)Modify UDE, Figure UD-2 to reconcile differences between 
Figure UD-2 and Figure COS-4 and Figure COS-5 relative to scenic overlooks; 
modify footprint of development in 'bowl' area to reduce ESHA impacts to 6.5 acres. 

41. (Biology/AccessNisual Resources)Modify narrative in UDE, Urban Design Plan, The 
Headlands, as follows: 

° Create safe coastal view opportunities such as the Strand Vista Park adjacent to 
the County Strand Beach parking lot. and a lateral public accessway with picnic 
tables and benches. near beach level. seaward of the Strand residential 
development and on top or landward of any shoreline protective device. 

[no intervening changes] 

0 Drought tolerant and native er Rabualized non-invasive species 
sl=le~o~ldshall be utilized within public open spaces. commercial areas and the 
edges of private development adjoining natural open space areas. Landscapinq 
of the Seaside inn site may utilize non-native species provided those species arej 
drought tolerant and non-invasive. 

i 
!!, Design all public beach accessways and surrounding development in ~ 
manner that conspicuously invites and encourages maximum public use of th~ 
accessways. beach and other public facilities. , 
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42. (Biology) Modify narrative in COSE, Related Plans and Programs, California Fish 
and Game Regulations, as follows: 
As i8eRtifie8 iR Se&tieR 3Q4Q1 aRe 3Q411 ef tl=le Plit&li& Reselitrees Cess, tl=le 
GalifGFRia Qe~aFtmeRt ef Fisl=l aRe Game is tl=le ~FiR&i~al state a~eRsy FBs~eRsi&le 
fer tR9 esta81i&RFR9Rt 61RS seRtrel ef Wilslife FRaRa~eFR9Rt ~F8~F61FRS. 

43. (Coastal Resources/Biology) Modify narrative in COSE, Related Plans and Programs, 
California Coastal Act, as follows: 

The 1976 California Coastal Act is intended to protect the natural and scenic qualities 
of the California coast. Three Elements of +!he City's General Plan (the Land Use. 
Urban Design. and Conservation Open Space Elements), Zoning Ordinance and other 
implementing action will comprise the City's Local Coastal Program. The goals and 
policies of the Conservation/Open Space ~Element implement many of the 
objectives and requirements of the California Coastal Act and. in conjunction with the 
Land Use Element and Urban Design Element. serve as the Land Use Plan 
component of the Local Coastal Program for the areas of Monarch Beach. Capistrano 
Beach. Doheny Village. and Headlands portions of the Citv that are located in the 
coastal zone. Among other requirements. the Coastal Act encourages the protection 
and enhancement of public coastal access. the protection and enhancement of visual 
resources. and requires the identification of sensitive biological habitat meeting 
specified criteria. known as 'Environmentally Sensitive Habitat Areas' and the 
protection of those habitat areas from significant disruption by development. 

44. (Water Quality) COSE, Goal 1, following Policy 1.8, add following narrative: 
The Headlands Water Quality Program 

Although portions of the Headlands have been previously developed. specifically the 
mobile home park in the Strand area. the greenhouses and related improvements in 
the Upper Headlands and several public streets. the storm water conveyance systems 
that are currently in place are in a state of disrepair. Moreover. no water qualitv Best 
Management Practices ("BMPs"l in the form of structural devices are in place to 
prevent or mitigate water qualitv impacts to the Pacific Ocean or Dana Point Harbor. 
In addition, existing urban development adjoining and within the same drainage basin 
as the Headlands are not currently served by such BMPs. 

The City of Dana Point recognizes impacts can occur to coastal waters from both 
storm water runoff and "nuisance" runoff from urban areas. Therefore. it is of utmost 
importance that any Headlands project be designed to incoroorate effective Site 
Design. Source Control and Treatment Control BMPs to minimize the potential for 
water quality impacts to the adjoining marine environment and to Dana Point Harbor. 

In addition to the prior policies. the following policies shall guide future 
development/redevelopment of the Headlands: 

45. (Water Quality) COSE, Goal 1, New Policy (WQ2): All development shall meet the 
requirements of the California Regional Water Quality Control Board San Diego 
Region's Waste Discharge Requirements for discharges of urban runoff from 
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Municipal Separate Storm Sewer Systems !MS4s) Draining the Watersheds of the 
County of Orange. the Incorporated Cities of Orange County, and the Orange County· 
Flood Control District within the San Diego Region or subsequent versions of this plan.· 

46. (Water Quality) COSE, Goal 1, New Policy (WQ3): Concurrent with the submittal of a 
tentative tract map and/or master coastal development permit application. a post
development drainage and runoff control plan shall be prepared that incorporates a 
combination of structural and non-structural Best Management Practices ("BMPs") 
best suited to reduce pollutant loading in runoff from the area proposed for 
development to the maximum extent feasible. BMPs shall include Site Design. 
Source Control. and Treatment Control BMPs. In addition. schedules for the required' 
routine maintenance for each of the structural BMPs and the responsible partv for the 
maintenance shall be identified. 

47. (Water Quality) COSE, Goal1, New Policy (WQ4): Post-construction structural BMPs 
lor suites of BMPs) shall be designed to treat. infiltrate. or filter the amount of storm 
water runoff produced by all storms up to a[ld including the 85th percentile. 24-hour 
storm event for volume-based BMPs and/or the 85th percentile. 1-hour storm event! 
(multiplied by an appropriate safety factor. i.e. 2 or greater) for flow-based BMPs. I 

48. (Water Quality) COSE, Goal 1, New Policy (WQ5): Development that requires a1 

grading/erosion control plan shall include a plan and schedule for landscaping and re-I 
vegetation of graded or disturbed areas. If the grading occurs during the rainy 
season. the plan will include BMPs to minimize or avoid the loss of sediment from the. 
site. 

49. (Water Quality) COSE, Goal 1, New Policy (WQ6): The City. property owners. or 
homeowners associations, as applicable. shall vacuum sweep public and private 
streets. and parking lots frequently to remove debris and contaminant residue. 

50. (Water Quality) COSE, Goal 1, New Policy (WQ7): The City. property owners. or 
homeowners associations, as applicable. shall be required to maintain any structural 
BMP device to ensure it functions as designed and intended. Owners of theSE;) 
devices shall be responsible for ensuring that they continue to function properly and 
additional inspections should occur after storms as needed throughout the rainy 
season. Repairs. modifications. or installation of additional BMPs. as needed. shall be 
required to be carried out prior to the next rainy season. 

51. (Water Quality), COSE, Goal 1, New Policy (WQ8): Commercial development shall 
incorporate BMPs designed to minimize or avoid the runoff of pollutants from 
structures. landscaping. parking and loading areas. ; 

52. (Water Quality), COSE, Goal 1, New Policy (WQ9): Restaurants shall incor orat 
BMPs designed to minimize runoff of oil and grease. solvents. phosphates~ 
suspended solids. and other pollutants to the storm drain system. 
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53. (Water Quality), COSE, Goal 1, New Policy (WQ10): Storm drain stenciling and 
signage shall be provided for new stormdrain construction in order to discourage 
dumping into drains. 

54. (Water Quality/Hazards), COSE, Goal 1, New Policy (WQ11 ): Utilize efficient 
irrigation practices to minimize the potential for nuisance water runoff. 

55. (Water Quality) COSE, Goal 1, New Policy (WQ12): Divert low-flow "nuisance" run-off 
to the sanitarv sewer system for treatment. thereby avoiding drv weather flows to the 
beach or Harbor. 

56. (Water Quality) COSE, Goal 1, New Policy (WQ13): Reduce impervious surfaces 
through design of narrower than standard streets: shorten streets where feasible: and 
on single loaded streets. eliminate sidewalks on one side. 

57. (Water Quality) COSE, Goal 1, New Policy (WQ14): Develop a public awareness 
program concerning water quality for future homeowners. property managers. and 
visitors to the public open space. The program will emphasize the proper use of 
irrigation. fertilizers and pesticides by homeowners and landscape contractors. 

58. (Hazards) COSE, Goal 2, Policy 2.8: Minimize risks to life and property, and 
preserve the natural environment, by siting and clustering new development away 
from areas which have physical constraints associated with steep topography and 
unstable slopes; and where such areas are designated as Recreation/Open Space 
or include bluffs, beaches, or wetlands, exclude such areas from the calculation of 
net acreage available for determining development intensity or density potential. 
Fer tl:le ~ea{jlaru!ls, mirtimi2atiert ef risl< te life art{j J)reJ)erty art{j J)reservatiert ef tl=le 
rtatlllral ert¥irertmertt is met 9y a re€Jllliremertt tl:lat rtew {je¥eh3J)mertt ee site{j art{j 
ellllstere{j irtte areas {jetermirte{j B~' ~eele~ieal feasibility stlll{jies te be slllitable, Slllel=l 
as BY reme{jiatiert ef lllrtstaBie sleJ)es imJ)aete{j BY SlllsR rtew {je¥eleJ)mertt. (Coastal 
Act/30233,30253) 

59. (Hazards) COSE, Goal 2, Policy 2.14: Shoreline or ocean protective devices 
such as revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining 
walls, and other such construction that alters shoreline processes shall be permitted 
when required to serve coastal-dependent uses or to protect existing structures or 
public beaches in danger from erosion, and when designed to eliminate or mitigate 
adverse impacts on local shoreline sand supply and minimize adverse impacts on 
public use of sandy beach areas. Fer tl=le ~ea{jlart{js, tl=le J)eterttial fer eeastal sleJ)e 
eresiert shall Be mirtimi2e{j art{j J)lliBiie safety arts eeastal aeeess J)reteete8 9y 
reeertstrllleti€1FI €If tl:le e)Eistirt~ re'letmertt. 5;l;lel=1 reeertstrllletiert mlllst rt€1t ertereael:l 
seawar{j ef tl:le tee ef tl:le 9)Eistirt~ re¥etmertt at ee{jreek lllrtless imJ)re¥emertts are 
rteeessaF)' te ersate er ertl=lartee rtew J)lliBiie aeeess art{jJer J)lliBiie safety. (Coastal 
Act/30210-12,30235) 

60. (Water Quality) COSE, Goal 2, Policy 2.20: The biological productivity and quality of 
coastal waters, streams, wetlands, estuaries, and lakes and the restoration of 
optimum populations of marine organisms shall be ensured by. among other means, 
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minimizing adverse effects of waste water discharges. Any specific plans and/or 
planned development district policies and specific development proposals, site plans 
and subdivision maps shall control runoff, prevent depletion of ground water supplies 
and substantial interference with surface water flow, encourage waste water 
reclamation, maintain natural vegetation buffer areas that protect riparian habitats, 
and minimize alteration of natural streams. (Coastal Act/ 30231 ). 

61. (Hazards) COSE, Goal 2, add introductory text after Policy 2.20: In addition to the 
above policies. the following policies apply to new development at the Headlands: 

62.(Hazards/Access) COSE, Goal2, New Policy (HAZARDS1): Notwithstanding 
Conservation Open Space Element Policy [Suggested Modification 691. and in the 
context of any specific project application that provides all of the HDCP Elements, 
creation of a residential subdivision of up to 75 homes with associated infrastructure 
development and public access amenities all dependent upon geologic remediation 
and the existing shoreline protective device (including such upgrades as are permitted 
in Conservation Open Space Element Policies [Suggested Modifications 63 and 64]) 
shall be permitted in the Strand area provided it is consistent with all other applicable 
policies. Furthermore. in conjunction with any shoreline protective device. a lateral 
public accessway following the entire length of the protected area shall be constructed 
seaward of any new residential development · and on top of or landward of any 
shoreline protective device. Maximum feasible mitigation shall be incorporated into 
the project in order to minimize adverse impacts to resources including local shoreline 
sand supply. (Coastal Act/30007.5. 30200lbl, 30210. 30240, 30250. 30253) 

63. (Hazards/Access) COSE, Goal2, New Policy: In the context of any specific 
project application that provides all of the HDCP Elements. and only in conjunction 
with a proposal that completes the plan as a whole, the revetment in the Strand may 
be repaired and maintained consistent with Conservation Open Space Element Policy 
[Suggested Modification 641 and subject to the requirements of Conservation Open 
Space Element Policy [Suggested Modification 721 in order to protect new 
development in the Strand provided that the repaired and maintained revetment is set 
further landward than the existing alignment. The revetment shall be located at or 
landward of the existing revetment toe (depicted on Figure 1. Existing Revetment 
Alignment lTOEl. The Keith Companies dated Januarv 8. 2004 ), such that. the 
average position of the revetment is moved 5 feet landward or easterly. All 
components of the existing revetment located seaward of the above identified toe 
shall be removed from the beach and recycled into the new revetment or properly 
disposed at an approved disposal site. The top edge of the revetment shall not 
exceed the top edge of the existing revetment located at +17 feet NGVD. The 
methods by which the repair and maintenance would be conducted shall remain 
reviewable for consistency with all applicable policies. 

64. (Hazards) COSE, Goal 2, New Policy: The establishment of a revetment of the 
same height and footprint size as the southerly 2,240 feet of the existing revetment. 
along Strand Beach. through the repositioning of rocks that were once part of the 
existing revetment. and are still in the vicinity thereof. and the importation of up to 50 
percent new rock by volume, including excavation and new bedding material and 
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foundation shall constitute repair and maintenance of the existing revetment. In 
part. for that reason. such work would not constitute "construction of a protective 
device that would substantially alter natural land forms along bluffs and cliffs." 

65. (Hazards) COSE, Goal 2, New Policy: Where development in the Strand area 
occurs on active or ancient landslides. unstable slopes and other geologic hazard 
areas. new development shall only be pem1itted where a minimum factor of safety 
greater than or equal to 1 .5 for the static condition and greater than or equal to 1.1 for 
the seismic condition. 

66. (Hazards) COSE, Goal2, New Policy: All applications for new development on 
a beach. beachfront. bluff or bluff top property in the Headlands area shall include a 
shoreline and bluff erosion report and analysis prepared by a licensed geologist. 
geotechnical or civil engineer with expertise in coastal processes. that examines the 
stability of the site and the proposed development for the anticipated life of the 
development. If a comprehensive shoreline protection and stabilization plan is 
implemented in the Strand area pursuant to Conservation Open Space Element Policy 
[Suggested Mod 621. this requirement has been satisfied by those studies submitted 
in conjunction with the approval of LCP Amendment 1-03, furthermore. subsequent 
applications for development on individual residential lots protected by the 
comprehensive protection and stabilization shall not be required to individually analvze 
stability hazards provided the comprehensive protection and stabilization is deemed to 
adequately address those hazards. 

67. (Hazards) COSE, Goal2, New Policy: All applications for new development on 
a beach or beachfront property in the Headlands area shall include a wave uprush 
and inundation report and analyses prepared by a licensed civil engineer with 
expertise in coastal engineering. that examines the stability of the site and the 
proposed development for the anticipated life of the development. If a comprehensive 
shoreline protection plan is implemented in the Strand area pursuant to Conservation 
Open Space Element Policy [Suggested Mod 621. this requirement has been satisfied 
by those studies submitted in conjunction with the approval of LCP Amendment 1-03. 
furthermore. subsequent applications for development on individual residential lots 
protected by the comprehensive protection shall not be required to individually analyze 
wave inundation, flood or stability hazards provided the comprehensive protection is 
deemed to adequately address those hazards. 

68. (Hazards) COSE, Goal 2, New Policy: Siting and design of new shoreline 
development anywhere within the Headlands and the siting and design of the 
shoreline protective device in the Strand shall take into account anticipated future 
changes in sea level. In particular. an acceleration of the historic rate of sea level rise 
shall be considered. Development shall be set back a sufficient distance landward 
and elevated to a sufficient foundation height to eliminate or minimize to the maximum 
extent feasible hazards associated with anticipated sea level rise over the expected 75 
year economic life of the structure. If a comprehensive shoreline protection and 
stabilization plan is implemented in the Strand area pursuant to Conservation Open 
Space Element Policy [Suggested Mod 621. the studies necessarv to demonstrate 
compliance with the above described requirements has been satisfied for the 
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development in the Strand by those studies submitted in conjunction with the approval! 
of LCP Amendment 1-03. 

69. (Hazards) COSE, Goal2, New Policy: All new beachfront and blufftop 
development shall be sized. sited and designed to minimize risk from wave run-up. , 
flooding and beach and bluff erosion hazards without requiring a shoreline and/or bluff 
protection structure at any time during the life of the development. except as allowed 
under Conservation Open Space Element Policy [Suggested Mod 621. 

70. (Hazards) COSE, Goal2, New Policy: Except as allowed under Conservation 
Open Space Element Policy [Suggested Mod 621 no shoreline protection structure 
shall be permitted for the sole purnose of protecting an accessorv structure. Any such 
accessorv structure shall be removed if it is determined that the structure is in danger 
from erosion. flooding or wave uprush and that a shoreline protection structure is 
necessarv to protect it or if the adjacent bluff edge encroaches to within 1 0 feet of the 
structure as a result of erosion. landslide or other form of bluff collapse. Accessorv 
structures. including, but are not limited to. trails. overlooks. benches. signs. stairs. 
landscaping features. and similar design erements shall be constructed and designed , 
to be removed or relocated in the event of threat from erosion. bluff failure or wave I 
hazards. . 

71. (Hazards) COSE, Goal 2, New Policy: As a condition of approval of a coastal 
development permit for development on a bluff. beach or shoreline which is subject to 
wave action. erosion. flooding. landslides. or other coastal or geologic hazards 
associated with development on a beach, shoreline or bluff. the propertv owner shall 
be required to execute and record a deed restriction which acknowledges and 
assumes said risks and waives any future claims of damage or liabilitv against the 
permitting agency and agrees to indemnitv the permitting agency against any liabilitv. 
claims. damages or expenses arising from any injurv or damage due to such hazards. 

72. (Hazards) COSE, Goal2, New Policy: As a condition of approval of a shoreline 
protection structure in the Strand, or repairs or additions to a shoreline protection 
structure in the Strand. either of which can only occur consistent with the other 
provisions of this LCP. the property owner shall be required to acknowledge, by the 
recordation of a deed restriction, that no future repair or maintenance. enhancement. 
reinforcement. or any other activity affecting the shoreline protection structure which : 
extends the seaward footprint of the subject structure shall be undertaken and that' 
he/she expressly waives any right to such activities that may exist under Coastal Act 
Section 30235 and/or equivalent LCP policies. 

73. (Biological Resources) COSE, Introduction to Goal 3: ... The existing 
development and urbanization of Dana Point has nearly eliminated sizable expanses 
of undisturbed native vegetation. The remaining vegetation includes smaller areas 
iss late~ J3Sel<sts of chaparral and coastal sage scrub ... 

74. (Biological Resources) COSE, Goal 3, Policy 3.1: Environmentally sensitive habitat 
areas (ESHAsl are any area in which plant or animal life or their habitats are either 
rare or especially valuable because of their special nature or role in an ecosystem 
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and which could be easily disturbed or degraded by human activities and 
developments, and include. but are not limited to. ~ important plant communities, 
wildlife habitats, marine refuge areas, riparian areas, wildlife movement corridors, 
wetlands, and significant tree stands, such as those generally depicted on Figure 
COS-1,~;r ESHAs shall be preserved. except as provided in Conservation Open 
Space Element Policy [Suggested Mod 781 ... Development in areas adjacent to 
environmentally sensitive habitat areas shall be sited and designed to prevent 
impacts wRi&Rthat would significantly degrade those areas tRFGI:ISR s~:~sh metRees 
as, tRe ~Fastise ef sreative site ~larmiFI~. reve~etatieFI, aF16 epeFI spa&e 
easemer~UeeeisatieFis, and such development shall be compatible with the 
continuance of those habitat areas. Among the methods to be used to accomplish 
the siting and design of development to prevent ESHA impacts are the practice of 
creative site planning. revegetation. and open space easement/dedications. A 
definitive determination of the existence of environmentally sensitive habitat areas 
on a specific site shall be made through the coastal development permitting 
process. For the Headlands, the extent of environmentally sensitive habitat area 
presently known to the City is generally depicted on Figure COS-1. and t.tte land use 
area boundaries at the Headlands recognize the presence of the habitat. The 
precise boundarv of the sensitive habitat at the Headlands shall be determined 
through the coastal development permitting process. including but not limited to 
those provisions outlined in Land Use Element Policy [Suggested Mod 17J.!AQ 
eetermiFiatieFI sf Flative Raeitats will Be Bases 9FI tRe fiF18iFISS ef the ~JCCP/~CP aF18 
sem~liaFI&e v:itR C~QA. (Coastal Act/30230, 30240) 

75. (Biological Resources) COSE, Goal 3, Policy 3.7: Environmentally sensitive habitat 
areas (ESHA) shall be protected against any significant disruption of habitat values, 
and only uses dependent on those resources shall be allowed within those areas, 
except as provided in Conservation Open Space Element Policy [Suggested Mod 
781. Development in areas adjacent to ESHA shall incorporate buffering design 
elements. such as fencing. walls. barrier plantings and transitional vegetation around 
ESHAs to serve as transitional habitat and provide distance and physical barriers to 
human intrusion. Variances or modifications to sensitive resource protection 
standards shall not be granted. j;er tRe ~eaelar~ss. a semeir~atieFI ef &FI site 
eresePv'atieFI aF18 i9FR@IiaFI&e witR tRe rea~:~ ire me FitS ef tRe ~JCCP!HCP sRall f~:~lfill 
~SHA re€)~:~iremeFits. (Coastal Act/30240) 

76. (Biological Resources) COSE, Goal 3, add introductory narrative after Policy 3.10: In 
addition to the policies above. the following policies shall guide future 
development/redevelopment of the Headlands: 

77. (Biological Resources) COSE Goal3, New Policy: Except as authorized under 
Conservation Open Space Element Policy [Suggested Mod 781. uses within ESHA 
within the Headlands area. which includes but may not be limited to the approximately 
50 acres of land on Dana Point. the Harbor Point promontorv. the Hilltop Park and 
greenbelt and is generally depicted on Figure COS-1. shall be limited to habitat 
enhancement and maintenance: passive public recreational facilities such as trails, 
benches. and associated safety fencing and interpretive/directional signage provided 
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those uses do not significantly disrupt habitat values. Fuel modification to serve 
adjacent development shall be prohibited within ESHA. · 

78. (Biological Resources) COSE Goal3, New Policy: In the context of any specific 
project application that provides all of the HDCP Elements. and only in conjunction 
with a requirement that the plan be completed as a whole. a maximum of 6.5 acres of 
ESHA may be displaced along the slopes of the bowl to accommodate development 
within the bowl. and a maximum of 0. 75 acres of ESHA located on the Strand bluff 
face at the southerly boundarv of the Strand may be displaced to accommodate 
development within the Strand. The amount of ESHA permitted to be displaced may 
be increased as necessarv to accommodate construction of a 65-90 room inn. scaled 
appropriately to the property. within Planning Area 9 provided that lower-cost visitor 
overnight accommodations are provided consistent with Land Use Element Policy 
[Suggested Mod 321. The maximum impacts to ESHA identified in this policy do not 
pertain to or limit vegetation removal necessarv to construct and maintain public trails 
as identified on Figure COS-4. 

79. (Biological Resources) COSE Goal 3, New Policy: Fencing or walls shall be 
prohibited within ESHA except where necessarv for public safety or habitat protection 
or restoration. Fencing or walls that do not permit the free passage of wildlife shall be 
prohibited in any wildlife corridor. If new development engenders the need for fencing 
or walls to protect adjacent ESHA. the fencing or walls shall be located within the 
development footprint rather than within the ESHA. 

80. (Biological Resources) COSE Goal 3, New Policy: Exterior night lighting shall be 
shielded and directed so that light is directed toward the ground and away from 
sensitive biological habitat. 

81. (Biological Resources) COSE Goal 3, New Policy: All new development that 
degrades or eliminates ESHA. as specifically allowed under Conservation Open 
Space Element Policy [Suggested Mod 781. shall only be allowed in conjunction with a 
requirement for mitigation for those impacts such that the net impact of both the 
development and the mitigation results in no net loss of ESHA within the coastal zone. 
The mitigation ratio shall be a minimum of 3:1 (substantial restoration/creation:impactl 
of which there shall be a minimum 1:1 substantial restoration/creation to impact ratio. 
preferably on-site or within the coastal zone. 

82. (Biological Resources/Hazards/Water Quality) COSE Goal 3, New Policy: Except 
for landscaping on private residential lots and the visitor/recreation commercial (i.e. 
Seaside inn) site adjacent to Harbor Point. all landscaping (including temporarv 
erosion control and final landscaping) for all development within the Headlands shall 
be of plants native to coastal Orange County and appropriate to the natural habitat 
tvpe. Native plants used for landscaping shall be obtained. to the maximum extent 
practicable. from seed and vegetative sources at the Headlands. No plant species 
listed as problematic and/or invasive by the California Native Plant Society. California 
Exotic Pest Plant Council. or as may be identified from time to time by the State of 
California shall be utilized anvwhere within the Headlands. including within private 
residential lots and the visitor/recreation commercial (i.e. Seaside inn) site adjacent to 
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Harbor Point. No plant species listed as a 'noxious weed' by the State of California or 
the U.S. Federal Government shall be utilized anywhere within the proposed 
development area. including the private residential lots and the visitor/recreation 
commercial (i.e. Seaside inn) site adjacent to Harbor Point. Drought tolerant plant 
species shall be used and native plant species are encouraged within the private 
residential lots and the visitor/recreation commercial (i.e. Seaside inn) site adjacent to 
Harbor Point. 

83. (Biological Resources) COSE Goal 3, New Policy: To protect ESHA and minimize 
adverse visual impacts new structures shall be prohibited on bluff faces excepting 
repair. re-construction or improvements to existing. formal public trails or stairways 
identified in this LCP and the new residential development and new public 
accessways specifically contemplated by this LCP in the Strand. and in that case only 
in the context of a project application that provides all of the HDCP Elements. and only 
in conjunction with a requirement that the plan be completed as a whole. Such 
structures shall be constructed and designed to not contribute to further erosion of the 
bluff face and to be visually compatible with the surrounding area to the maximum 
extent feasible. 

84. (Biological Resources) COSE, Goal6, add introductory narrative after Policy 6.8: In 
addition to the policies above. the following policies shall guide future 
development/redevelopment of the Headlands: 

85. (Biological Resources/Access) COSE Goal 6, New Policy: As contemplated in the 
Headlands Development and Conservation Plan. the Headlands area shall be 
developed as a unified project. with one exception provided at the end of this policy. 
The first application for land division within the Headlands seeking development 
pursuant to the Headlands Development and Conservation Plan shall encompass the 
entire approximately 121 acre Headlands area and shall include a proposal to cause 
the expungement of any preceding land division within said area. the dedication of all 
tand therein containing ESHA excepting those areas identified in Conservation Open 
Space Element Policy [Suggested Mod 781 in such a manner as to ensure that the 
property is conserved in perpetuity as open space. and the dedication of all parks. 
beaches and accessways identified in this LCP at the Headlands to the Citv. Countv 
or other willing public agency or non-profit entity in such a manner as to ensure their 
use in perpetuity for public purposes. The one exception to this requirement shall be 
that. prior to the wholesale re-division of the 121-acre Headlands area. the landowner 
may apply for, and the City may approve. any lot merger. lot line adjustment. or other 
land division necessarv to enable the landowner to separate out and transfer 
approximately 27 acres of land on the Headlands promontorv. provided that any such 
approval is conditioned on the requirement that the area so separated is irrevocably 
deed restricted as conserved open space in conjunction with the land division and is 
thereafter dedicated in a manner that ensures that it is conserved in perpetuitv as 
conserved open space. in which case the requirement in the preceding sentence shall 
apply only to the remainder area of the Headlands. 

86. (Biological Resources) COSE Goal 6, New Policy: Any specific project application 
that invokes the exceptions identified in Conservation Open Space Element Policies 
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[Suggested Mod 62 and 781 shall only be approved in connection with a requirement 
that all preserved ESHA and all mitigation areas. onsite and offsite. shall be secured 
through the dedication of a conservation easement to the Citv. Coastal Conservancy 
or the wildlife agencies. In addition. a preserve management plan shall be prepared 
for the preservation and mitigation areas. to the satisfaction of the Citv. the wildlife 
agencies. and the Executive Director of the Coastal Commission. The preserve 
management plan shall ensure adequate funding to protect the preserve as open 
space and to maintain the biological values of the preservation and mitigation areas in 
peroetuitv. Management provisions and funding shall be in place prior to any impacts 
to habitat. At a minimum. monitoring reports shall be required as a condition of 
development approval for at least 5 years after habitat mitigation efforts. 

87.(Biological Resources), COSE Goal 6, New Policy: The funding required 
under Conservation Open Space Element Policy [Suggested Mod 861 shall at 
minimum consist of 1) A non-wasting endowment sufficient to maintain the biological I 
values of the open space areas within the Headlands that will not be owned by the 
City or other public agency: and 2) $2 million paid by the developer to the City. all of 
which shall be used to establish a non-wasting endowment sufficient to maintain the 
biological values of the open space areas within the Headlands that will be owned 
and/or maintained by the City. The amount of the endowments shall be identified 
and documented by a public agency or non-profit entity (e.g. Center for Natural 
Lands Management) experienced in the estimation of costs for open space 
manage·ment: 

88. (Biological Resources) COSE, The Conservation Plan, The Headlands, modify i 
narrative as follows: 

The NCCP/HCP provides for the conservation of certain sub-regionally significant 
natural resources and multi-species habitat preserve areas. 

[no intervening changes] 

The Headlands Conservation Park shall be a conservation area and generally 
include the land on either side ssawar8 of existing Marguerita Road (to be removed 
and the area restored) lying between the two existing residential enclaves. This i 

area includes the most important biotic resources, the adjacent coastal bluffs, the ·· 
rocky beach, and the entire Pacific pocket mouse reserve identified in the 
NCCP/HCP. The Headlands Conservation Park shall provide limited public access · 
to the bluff top via a perimeter bluff top trail. A greenbelt buffer will be provided 
between the Headlands Conservation Park and the proposed residential 
development on the Upper Headlands. The greenbelt buffer will provide additional 
habitat conservationaee€HlUl1e8ats rsersatieRal 913139Fhmitiss outside of the 
conservation area. Public parking and any other facilities also must be located 
outside of the Headlands Conservation Park conservation area and all other lands 
containing environmentally sensitive habitat area. except as allowed under 
Conservation Open Space Element Policy [Suggested Mod 781. 
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89. (Biological Resources) COSE, Figure COS-1: Modify figure to identify all ESHA 
identified in Exhibit 15a of the January 2004 Staff Recommendation. 

90. (Biological Resources/Access) Table COS-4, Parks And Recreational Facilities, 
update figures/acreages in this table to reflect suggested modification reconfigure 
bowl area residential to avoid ESHA (except for 6.5 acres of allowable impact area) 
and incorporate avoided area into planning area 5; eliminate/relocate visitor buildings 
and parking to avoid ESHA; show public accessway seaward of Strand residential/on 
top or landward of shoreline protective device, as well as following specific changes: 

SITE NET NEW ACREAGE LOCATION PROPOSED FEATURES 

Headlands Conservation ~2L9acres The Dana "Point" Preservation and conservation of 
Park-Conservation Open promontory area. native species, coastal bluffs and 
Space ,A JiiJiiFEmiA:~ately rocky beaches. Public safety fencing 

sear.r~aF& Ealls on and security for biotic resources. 
either side of existing Limited public access, signage, bluff 
Marguerita Road. top trails and lookouts. 

--------------- ----------
Strand Vista Park- 9.9 acres Seaward of the Linear park with unobstructed scenic 
Recreational Open Space County Strand Beach overlooks to and along tbe ocean ger 

(modi:{x acreage to parking lot. Eigure COS-5a, public trails, seating, 
inco[gomte sgace for landscape and hardscape features. 

funicularl Includes the North Mid-Stmnd Vista 
Park Access and South Strand Beach 
Access. 

• North Strand Beach Existing stairway from Reconstruct access to provide 
Access the County Strand overlooks, resting points, landscape 

Beach parking lot to features. Bestroomslsbower:s abolle 
the beach at the north tbe beacb. Eunicula[ to Q[Ollide 
boundary. mecbanized beacb access 

assistance 

• Mid-Stmnd Yista Buns from 
Park Access agg[Qximatel~ tbe 

middle of St[and Yista 
ead~ to a connection 
witb tbe Cent[al 
Stmnd Beacb Access 
at tbe intersection of 
tbe fi[st cul-de-sac 
~ 

• South Strand Beach 
Access Between County Meandering trail to beach, overlooks, 

Strand Beach parking public safety fencing, emergency 
lot and the existing access to beach. 
residential enclave to Best[Qomslsbower:s abol:'e tbe 
the south. beacb. 

Strand Beach Park 
5.2 acres From the Strand 

Wide, sandy beach; pedestrian 
Recreational Open Space 

residential access to the County Strand Beach 

[modi:fx acreage to development seaward 
parking lot. Public walkwa~ witb 
oicnic tables and bencbes seaward incQ[pomte additional to the mean high tide~ -.C41..- t"'.&.---..J ---=..J--.a.:-1 ""-··-·-----.&. 
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walkwa~ seawar:d of to the mean high tide~ of tbe Strand residential deltelogmenl 
tbe Strand 

~~ residentiall 

unobstructed lllews .to and along tbe 
ocean and recreational 
oggortunities. 

Unobstructed gublic pedestrian_ggQ 
~ access through the Strand 
residential development to the 
Central Strand Beach access point. 

Hisite~ Res~ati&Aal J;asilities1 l:li&t&FiEJ 
4.3 acres Seaward of Cove 

QAQ &WilWF81 919~9A&&, FA9AWFA9At&, 
Road and realigned 

eQverlooks, public trails, bencbes 
Scenic Drive, not 

signage, greservation and including adjacent 
coastal bluffs. conserYation of oatille sgecie~ 

g&FQQAS, 898&iAg, 19AQ898~9 QAQ 
1:19FQ888~9 '98lWF98~ 

From the top of bluff 
6.1 acres to the mean high tide, Preservation of coastal bluffs and 

including the coastal rocky beaches; no improvements 
bluffs and rocky except those required for public 
beaches. safety, signage or erosion control. 

12.3 acres Highest point of the Public trails, overlooks, signage, 

[modi~ acre~e to property, westerly of seating natille babitat conserYation 
PCH and Green and enbancement. 

iocor,QQrate additional Lantern. 
greserYed ogeo 

sgace J 

Buffers to residential 
and commercial uses, Public trails, open space parking 
adjoins Headlands (outside of designated ESI:::iA). visitor 
Conservation Park on recreational facilities <outside of 
the south, designated ESI:::iA), seating, signage, 
connections to Hilltop ~wei me8ifieatieA, laA8sea~& fQatwFe&, 
Park, South Strand se&wFily #&A&iAg, public roads · 
Beach access, necessary to access open space 
Harbor Point Park, areas (outside of designated ESI:::iAl 
and Strand Vista oatille babitat conse!Yatioo aod 
Park. eobaocemeot. 

91. (Biological ResourcesNiews/Access) COSE, The Open Space Plan, modify Figures 
COS-4 Open Space Walkway/Bike Trail Opportunities and Figure COS-5 Scenic 
Overlooks from Public Lands: Reconcile differences between figure COS-4 and Figure 
COS-5 relative to overlooks/views; modify footprint of development in 'bowl' area to 
reduce ESHA impacts to 6.5 acres; modify trail alignments adjacent to and through 
ESHA consistent with alignments depicted on Exhibit 26b of the January 2004 Staff 
Recommendation. 

92. (Biological Resources) COSE, Figure COS-6 Open Space Plan: Modify this figure to 
reconfigure bowl area residential to avoid ESHA (except for 6.5 acres of allowable 
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impact area) and incorporate avoided area into open space; eliminate/relocate 
visitor buildings and parking to avoid ESHA and identify area as open space 

B. SUGGESTED MOD/FICA TIONS TO IMPLEMENTATION PROGRAM: 

93. Modification suggested by staff but rejected by Commission 

94. (Coastal Resources) Global Change, Sections 3.0 and 4.0: Clarify everywhere it is 
applicable that the standard of review for coastal development permits processed by 
the City is the certified local coastal program which consists of the Coastal Land Use 
Plan and the Implementation Plan. For the Headlands, the Coastal Land Use Plan 
is comprised of the Land Use Element, Urban Design Element, and Conservation 
Open Space Element of the City's General Plan; while the Implementation Plan is 
comprised of the City's Zoning Code and Section 3.0 (Headlands P~nned 
Development District) and Section 4.0 (Development Guidelines) of the Headlands 
Development and Conservation Plan. 

For example, modify Section 3.1, POD: The City's Zoning Code primarily 
implements the General Plan. In accordance with State law, it provides permitted 
land uses, development standards, and implementation programs for the City. The 
property is zoned Planned Development District (PDD-1 ). The POD zoning provides 
for the orderly systematic implementation of the General Plan. The HDCP complies 
with and augments the City's Zoning Code. The development standards in tRe 
Section 3.0 and 4.0 of the HDCP are the required zoning standards for the property, 
T~e HblCP is a Fe~~:~lat€lry €t€l&l:lmeRt aR€t, as it Felates t€1 t~e ~F€l~eFty, G€lRStit~:~tes 
t~e City's GeReFal PlaR, il€lRiR~ C€l€te, and in conjunction with the Zoning Code._ 
serve as the Implementing Actions Program for the Local Coastal Program. 

95. (Biology/Access) Global Change, Sections 3.0 and 4.0: eliminate all references to 
the visitor facilities at Harbor Point and Hilltop/Greenbelt parks that result in impacts 
to ESHA, such as the Maritime Historical Visitor Center (lighthouse), cultural arts 
center and veterans memorial. 

96. Section 3.1.8.1, POD, Conflicts: If there is a conflict between this POD and the 
Municipal Codeo! '*Zoning Code, or Implementing Actions Program of the Local 
Coastal Program the provisions of the POD shall prevail. If there is a conflict 
between this POD and the Land Use Plan policies of the Local Coastal Program. the 
Land Use Plan policies of the Local Coastal Program shall prevail. 

97. (Biology/AccessNiews) Section 3.2.0., Variances, POD: Applications for a variance 
to the development standards of these regulations shall be processed in accordance 
with the City Zoning Code. Variances from 1) the minimum number of parking stalls 
(excepting residential uses), 2) bluff edge setbacks, 3) requirements relative to 
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protecting Environmentally Sensitive Habitat Area CESHAl including required 
setbacks. and 4) height restrictions necessarv to protect public views. shall not be 
granted. 

98. (Biology/Access) Section 3.2.E., Planning Area Boundaries, POD: The 
boundary alignments shown on the Planning Area Plan in Section 4.0 and 
referenced in this Section 3.0 are based on topography, known landmarks, acreage 
figures, and existing structures and roadways. The precise boundaries of each 
Planning Area shall be determined at tentative tract map submittal. The tentative 
tract map shall not deviate from the boundaries shown in the Land Use Plan by 
more than 5% from the amounts shown in Table 3.2, Land Use Plan Statistical 
Summary and shall be consistent with the Local Coastal Program Land Use Plan. 
The Director of Community Development may approve adjustments up to 5% of the 
gross acreage of any Planning Area provided the maximum acreage established for 
the total public open space is not diminished. the quantitv or alignment of public 
accessways as depicted in the General Plan/Local Coastal Program Land Use Plan 
is not changed. and no impacts to ESHA occur beyond those specifically allowed 
under the General Plan/Local Coastal Program Land Use Plan. Any proposed 
change in excess of 5% of the gross acreage of any Planning Area shall require an 
amendment to the HDCP. Boundarv alignments approved in a coastal development 
permit may only be changed through a coastal development permit amendment. 

99. (Views) Section 3.2.F., Submittal Materials, POD: Except as provided below, the 
Developer shall follow standardized City submittal requirements for all applicable 
discretionary permit applications unless such materials were previously submitted 
and approved by the City in a prior application. E!xeept fer site speeifie eoastal 
eevelopmeRt aRe site eevelopmeRt permits for PlaRRiR§ 1\reas 4 aRe Q 
(Visitor/~eereatioR Cemmereial), sSubmittals for ftitt:.~re project wide discretionary 
actions (i.e., Coastal Development Permit, Site Development Permit, Tentative Map, 
etc.) related to development involving solely land division and/or demolition and/or 
grading shall not be required to conform to Section 9.61.040(e)(2)(F) and 
9.61.040(e)(2)(G), regarding elevations and floor plans. In addition, the following 
submittal requirements shall be required: 

100. (Views) Section 3.2.F.2, POD: A view analysis exhibit which illustrates that 
coastal views from public viewing areas and public walkways shall be established, 
maintained and protected in accordance with the policies and standards in the Land 
Use, Urban Design, and Conservation Open Space Elements of the City's General 
Plan/Local Coastal Program and Section 4.0, Development Guidelines. 
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101. (Hazards/Biology/Access/Cultural Resources) Section 3.2.F, Submittal Materials, 
PDD, add new Sections 3-7: 

3. All applications for new development on a beach. beachfront. bluff or bluff top 
propertv in the Headlands area shall include a wave uprush and impact report and 
analysis prepared by a licensed civil engineer with expertise in coastal engineering 
which addresses and demonstrates the effects of said development. over the 
development's anticipated economic life <no less than 75 years). in relation to the 
following: 

The profile of the beach: 
Surveyed locations of mean high tide lines acceptable to the State Lands 

Commission: 
The area of the project site subject to design wave uprush: 
Foundation design requirements: 
The long term effects of proposed development on sand supply: 
Future projections in sea level rise: 
Project alternatives designed to avoid or minimize impacts to public access. 

If a comprehensive shoreline protection and stabilization plan is implemented in the 
Strand area pursuant to Conservation Open Space Element Policy [Suggested Mod 621. 
the studies necessarv to demonstrate compliance with the above described requirements 
has been satisfied for the development in the Strand by those studies submitted in 
conjunction with the approval of LCP Amendment 1-03. 

4. All applications for a coastal development permit for new development in the 
vicinity of a coastal bluff shall supply all of the information identified in Zoning Code 
Sections 9.27 and 9.69 except that any hazards analyses shall analyze hazards over 
the development's anticipated economic life but no less than a period of 75 years. 
Furthermore. the analyses shall demonstrate a minimum factor of safety greater than 
or equal to 1.5 for the static condition and greater than or equal to 1.1 for the seismic 
condition. Seismic analyses may be performed by the pseudostatic method. but in any 
case shall demonstrate a permanent displacement of less than 50 mm. 

If a comprehensive shoreline protection and stabilization plan is implemented in the 
Strand area pursuant to Conservation Open Space Element Policy [Suggested Mod 621. 
the studies necessarv to demonstrate compliance with the above described requirements 
has been satisfied for the development in the Strand by those studies submitted in 
conjunction with the approval of LCP Amendment 1-03. 

5. Applications for new beachfront. bluff or bluff-top development. shall include a 
site map that shows all easements, deed restrictions, or OTD's and/or other dedications 
for public access or open space and provides documentation for said easements or 
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dedications. The approved development shall be located outside of and consistent with j 

the provisions of such easement or offers. 

6. Applications for new development on property that is 1) within identified ESHA: 
2) adjacent to identified ESHA (where the proposed development area is within 200 feeti 
of identified ESHA): or 3) where an initial site inventorv indicates the presence or 
potential for sensitive species or habitat. shall include an inventorv of the plant and : 
animal species present on the project site. or those known or expected to be present on 

1 

the project site at other times of the year. prepared by a qualified biologist. or resource 
expert. The inventorv shall include an identification of any species present that have 
been designated as rare. threatened. or endangered species under State or Federal 
law. Where the site is within or adjacent to an identified ESHA or where the initial site 
inventory indicates the presence or potential for sensitive species or habitat on the 
project site. the submittal of a detailed biological study of the site is required. The 
detailed biological study of the site. prepared by a qualified biologist. or resource expert .. 
shall include the following: 

• A study identifving biological resources. both existing on the site and potential 
1 

or expected resources. ' 
• Photographs of the site. 
• A discussion of the physical characteristics of the site. including. but not 

limited to. topography. soil types. microclimate. and migration corridors. 
• A map depicting the location of biological resources. 
• An identification of rare. threatened. or endangered species. that are 

designated or are candidates for listing under State or Federal Law. an 
identification of "fully protected" species and/or "species of special concern". 
and an identification of any other species for which there is compelling 
evidence of raritv. for example. plants designated "1 8" or "2" by the California 
Native Plant Society. that are present or expected on the project site. 

• An analysis of the potential impacts of the proposed development on the 
identified habitat or species. 

• An analysis of any unauthorized development. including grading or vegetation 
removal that may have contributed to the degradation or elimination of habitat 
area or species that would otherwise be present on the site in a healthy 
condition. 

• Project alternatives designed to avoid and minimize impacts to sensitive 
resources. 

• Mitigation measures that would minimize or mitigate residual impacts that 
cannot be avoided through project alternatives. 

• An analysis of project conformance with the ESHA avoidance and buffering 
requirements identified in the Land Use. Urban Design. and Conservation 
Open Space Elements of the General Plan/Local Coastal Program and the 
implementation program. 
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Any coastal development permit application for the Headlands submitted on or 
prior to two years from the date of effective certification of LCP Amendment 1-03 
by the Coastal Commission. shall utilize the ESHA delineation (for upland habitat 
purposes) identified by the California Coastal Commission in its Januarv 2004 
approval. with suggested modifications. of the HDCP. Any application submitted 
two years after the date of effective certification of LCP Amendment 1-03 by the 
Coastal Commission. shall fully conform with the requirements relative to habitat 
mapping identified above. 

7. Applications for new development that may impact archeological/cultural 
resources shall identifv proposed investigation and mitigation measures and a 
archeological/cultural resources construction phase monitoring plan. Mitigation 
measures considered may range from in-situ preservation to recoverv and/or relocation. 
Mitigation plans shall include a good faith effort to avoid impacts to cultural resources 
through methods such as. but not limited to. project redesign. capping. and placing 
cultural resource areas in open space. The archeological/cultural resources monitoring 
plan shall identify monitoring methods and shall describe the procedures for selecting 
archeological and Native American monitors: and procedures that will be followed if 
additional or unexpected archeological/cultural resources are encountered during 
development of the site. Plans shall specifv that archaeological monitor(s) qualified by 
the California Office of Historic Preservation (QHP) standards. and Native American 
monitor(s) with documented ancestral ties to the area appointed consistent with the 
standards of the Native American Heritage Commission (NAHC> shall be utilized. 
Furthermore. plans shall specify that sufficient archeological and Native American 
monitors must be provided to assure that all project grading that has any potential to 
uncover or otherwise disturb cultural deposits is monitored at all times. All plans shall 
have received review and written comment by a peer review committee convened in 
accordance with current professional practice that shall include qualified archeologists 
and representatives of Native American groups with documented ancestral ties to the 
area. 

102. (Access) Section 3.2.N. Employee Quarters: Employee quarters shall be 
permitted and if provided, qualify for low-income housing credits on a per lot basis. 
Living quarters may be provided within the primary structure, or a detached 
accessory structure for the persons employed on the premises. The following 
conditions shall apply: (1) No Conditional Use Permit shall be required if the 
quarters are limited to one bedroom and one bath; (2) Rooms beyond one bedroom 
and bath (per employee) shall require a Conditional Use Permit from the City; (3) 
The quarters may contain separate kitchen or cooking facilities; (4) The quarters 
shall not be rented to non-employees; and (5) For any employee quarters that do 
not contain a separate kitchen or cooking facility. +!he quarters shall be treated as a 
bedroom for all requisite parking calculations. for all employee quarters that contain 
a separate kitchen or cooking facility those quarters shall be treated as a separate 
unit for all requisite parking calculations. 
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103. (Biology/Access) Figure and Table 3.3.1 Land Use Plan: Modify this figure to; 
reconfigure bowl area residential to avoid ESHA (except for allowable impact area 
identified in the LUE/UDE/COSE) and incorporate avoided area into planning area 
5; eliminate/relocate visitor buildings and parking to avoid ESHA; show public 
accessway seaward of Strand residential/on top or landward of the shoreline 
protective device. 

104. (Biology/Access) Section 3.3.C, Density Transfers: A maximum five percent (5%) 1 

of the total project residential units may be transferred between Planning Areas 2 · 
and 6. A maximum five percent (5%) of an individual planning area acreage may be· 
transferred between Planning Areas 2, 4, 6, and 9. Such transfers shall not require 
an amendment to the General Plan, Local Coastal Program and Policy, POD, or 
Local Coastal Program Implementing Actions Plan and shall be subject to the 
following: 

1 . Any proposed increase, decrease or transfer of residential density between 
Planning Areas 2 and 6, or any adjustment to Planning Area acreage boundaries 
between Planning Areas 2, 4, 6, or 9, shall be submitted as part of a Tentative 
Tract Map application and coastal development permit application. Deviations 
from any boundarv alignments and any increases. decreases or transfers of 
residential density approved in a coastal development permit may only be further 
modified through a coastal development permit amendment. 

[no intervening changes] 
4. The character or amount of total public open space within the HDCP shall not be 

diminished through a transfer of planning area density or acreage. 
5. The transfer of acreage from Planning Areas 2 and 6 (Residential) to Planning 

Areas 4 and 9 (V/RC) shall revise the density as follows. Reductions due to 
acreage transfers that eliminate one Residential lot shall allow two additional 
rooms (keys) in Planning Area 9, the Seaside Inn, or, an additional250 sq. ft. in 
Planning Area 4, PCHNRC. 

105. (Biology) Section 3.3.0, Public Facilities: The fWe four proposed visitor 
recreational facilities are outlined in Table 3.3.2, Visitor Recreational Facility 
Statistical Summary. All proposed facilities shall be built at maximum square 
footage, unless the Director of Community Development, the Planning Commission, 
or the City Council determines it infeasible to do so. All facilities shall conform with 
ESHA protection requirements. 
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106. (Biology/Access) Modify Table 3.3.2, Visitor Recreational Facility, Statistical 
Summary, as follows: 

Public Facility Planning Area Maximum 

bi!i!l:l&l:lew8e 3A a1ggg 8~. A, 

Gwl&wFal .o.F&s (;eRleF 3A a,ooo 8~. A. 

Nature Interpretive Center SA 2,000 sq. ft. 

GeR8er.¥alieR GeRleF i a,ooo 8~. A, 

Public RestroomsLSbowers 1 1 2..x.500 sq. ft. 

~isitor Information Center 4 BOO SQ. ft. 

All proposed public visitor facilities shall include public restrooms and public drinking 
fountains, open to the public at hours to be determined by the appropriate public 
agency. 
1 Public restmoms and showers shall be constructed at both tbe nortb and soutb ends of Planning Area 1 
above Strand Beacb. 

107. (Biology) Section 3.4.A, Development Regulations, Residential Zoning Districts: 
Adjust maximum density to allow same quantity of units within the smaller 
development area identified in the suggested modifications. 

108. (Access) Section 3.4.A. add: 6. Public Access Restrictions in Planning Area 2 
and 6 

Gates. guardhouses. barriers or other development designed to regulate or restrict 
public access shall only be allowed in conjunction with a public funicular in Planning 
Area 1 providing mechanized public access from the County beach parking lot to the 
beach. Only public vehicular access may be restricted. Public pedestrian and 
bicycle access shall not be restricted. If the funicular becomes inoperable for more 
than 3 consecutive scheduled operating days or is closed or made inoperable 
indefinitely or for any sustained time period for any reason, any gate, guardhouse. 
barrier or other development that regulates or restricts public vehicular access into 
Planning Area 2 shall be opened. removed or otherwise made inoperable such that 
public vehicular access is no longer regulated or restricted for the duration of the 
period the funicular is unavailable for public use. Signs shall be posted at the 
entrance to Planning Area 2 declaring the terms leading to the availability of public 
vehicular access through Planning Area 2. During the periods that Planning Area 2 
is required to be open to public vehicular access. signs shall be posted at the 
entrance to Planning Area 2, and at other locations as reasonably necessarv for 
public notification. that declare the availability of public vehicular access. 
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109. (Access) Table 3.4.1, Allowable Uses For Planning Areas 2 and 6: Add followin 
notation to 'Security Structures', Gates uardho s barri r or ther v I m n 
designed to regulate or restrict public access shall only be allowed in conjunction 
with a public funicular in Planning Area 1 providing mechanized public access from . 
the County beach parking lot to the beach. Only public vehicular access may be 
restricted. Public pedestrian and bicycle access shall not be restricted. 

110. (Views) Table 3.4.2: Adjust density and minimum lot size and width to allow 
same quantity of units within the smaller development area identified in the 
suggested modifications; Add notation to 'maximum building heights' as follows: 
This is a maximum potential structural height. This maximum shall be reduced on a 
case-by-case basis where necessary to assure that public views to and along the 
shoreline. as identified on Figure 4.5.3 (Coastal View Opportunities) in Section 4.5 
of the Development Guidelines. are not significantly degraded. 

111. (Access) Section 3.4.8, VRC Zoning District, Permitted Uses, Accessory Uses, 
Temporary Uses and Conditional Uses: During the period starting with the Memorial' 
Day weekend and ending with the Labor Day weekend. a minimum of 50% of the 
guest rooms/suites in any hotel/inn operating with a Fractional Ownership 
component shall be made available to the general public for lodging rather than 
reserved for participants in the fractional ownership. 

112. Section 3.4.8.3, modify, as follows: 

In Planning Area 9 only, three-story structures may be built provided that one of the 
following is included: (i) the provisions of Zoning Code Section 9.05.200(a) and 
9.05.200(b)(1) and 9.05.200(b)(2) are incorporated into the design; or (ii) any structure 
that is proposed to have three stories is set back an additional 10 feet beyond the 
minimum required set-back to the fronting street; or (iii) the building design provides a 
minimum of 5% articulation in building mass between the first and second stories and 
10% articulation in building mass between the second and third stories. The Seaside 
Inn development along Street of the Green Lantern/Scenic Drive (Planning Area 9) shall 
not exceed 42 feet above the finished building pad elevation and no finished building 
pad shall be higher in elevation than 220' MSL. In no case shall more than 30% of the 
buildable area within the 2.8 acre site exceed the height of the adjoining ridgeline. 

113. (Access) Add Section 3.4.8.5: 5. Development Requirements for Planning Area 
i 

Development of Planning Area 4 shall include the following uses regardless of 
other development that will occur there: 

a) A 40-bed hostel and Visitor Information Center. The hostel will serve as a 
lower-cost overnight visitor accommodation and will include a Visitor 
Information Center that shall provide detailed maps and other information 
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regarding trails. overlooks. open space. parks. beaches and oublic access 
thereto. public parking facilities. and other visitor serving recreational and 
commercial facilities present at the Headlands and in the Citv of Dana 
Point and vicinity. Other information may also be provided regarding the 
biological. historical and cultural aspects of the Headlands. Citv of Dana 
Point and vicinity. The hostel and Visitor Information Center shall be 
constructed and open to the public in accordance with the phasing 
requirements identified in Section 3.7.C.6. Development Phasing Plan. 
The Visitor Information Center may be incoroorated into the hostel. 
provided that it is clearly available for use by the general public separate 
from use of the hostel. or it may be constructed as a separate facilitv. If 
separate from the hostel. the Visitor Information Center shall consist of a 
minimum of 800 sq. ft. 

b) Six (6) public parking spaces in Planning Area 4 to serve open space 
visitors shall be required over and above the parking required as part of 
the V/RC uses in Planning Area 4. The six parking soaces shall serve 
visitors intending to utilize the public open space in the project. The 
parking shall be constructed in accordance with the phasing requirements 
identified in Section 3.7.C.6 Development Phasing Plan. 

114. (Priority Use/Lower Cost VRC)Table 3.4.3, Allowable Uses in V/RC district, 
Planning Area 4: Clinical Services permitted (P) on second floor, above or below 
street level, but prohibited at street level; Commercial Recreation Uses permitted 
(P\ Commercial Recreation Uses, change from prohibited to permitted; Add hostel 
as a permitted use; Membership Organizations, conditionally permitted on the 
second floor or above, or below street level, prohibited on street level; Add Visitor 
Information Center as permitted use. 

Allowable Uses in V/RC district, Planning Area 9: Commercial Recreation Uses 
permitted (P1

) 

115. (Views) Table 3.4.4: Adjust minimum lot size, width and depth to prevent impacts 
to ESHA, except as allowed under Conservation Open Space Element Policy 
[Suggested Mod 78] and Section 3.5.E of the Planned Development District 
[Suggested Mod 128]; add notation to 'maximum height' as follows: This is a 
maximum potential structural height. This maximum shall be reduced on a case-by
case basis where necessarv to assure that public views. as identified on Figure 
4.5.3 (Coastal View Opportunities) in Section 4.5 of the Development Guidelines. to 
and along the shoreline are not significantly degraded. 
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Within Planning Area 9 column, adjust quantity of total allowable 'keys' from 65 to 90. 
Within column for Planning Area 4, adjust square footage from 40,000 square feet to 
35,000 square feet; reduce minimum lot size from 15,000 square feet to 5,000 square 
feet; reduce minimum lot depth and width from 80 feet to 60 feet. 

117. (Access) Add Section 3.4.C.5 to Rec & Cons/OS Zoning District: 
5. Inclined Elevator/Funicular in Planning Area 1 

If any gates. guardhouses. barriers or other development designed to regulate or 
restrict public vehicular access are approved for Planning Area 2. a funicular (inclined 
elevator) sized to a minimum capacity of eight persons and available to the public shall 
be built parallel to the North Strand Beach Access and convey passengers from Strand 
Vista Park to a ramp to the beach. The funicular shallk made available to tlle p~ 
prior to any regulation or restriction of public vehicular access into Planning Area 2. 
The funicular. shall provide sufficient capacity to ferrv a family and associated beach 
recreational paraphernalia (e.g. chairs. coolers. surfboards. etc.) A reasonable fee for 
the use of the funicular may be collected to recover maintenance and upkeep for the 
funicular operation. however. any fee collected (round-trip) shall not exceed the regular 
cash fare for a single ride on a local route upon a public bus operated by the grange 
Countv Transportation Authority. At minimum. the funicular shall be open to the public 
during daylight hours on weekends. holidays year-round and everv day beginning the 
Memorial Day holiday weekend through the Labor Day holiday weekend. To the 
maximum extent feasible. maintenance of the funicular shall occur during scheduled 
periods of inoperation (e.g. evenings during the peak season/weekdays during the off 
season). If the funicular becomes inoperable for more than 3 consecutive scheduled 
operating days (e.g. 3 consecutive days during the peak season/a full weekend plus 
one day the following weekend during the off season) or the funicular is closed or made 
inoperable indefinitely or for any sustained time period for any reason. including but not 
limited to irreparable damage and/or an absence of funding for operation and 
maintenance. any gate. guardhouse. barrier or other development that regulates or 
restricts public access through Planning Area 2 shall be opened. removed or otherwise 
made inoperable such that public access is no longer regulated or restricted for the 
duration of the period the funicular is unavailable for public use. Signs shall be posted 
declaring the availabilitv of the funicular to the public. the hours of operation. any fee. 
and the terms leading to the availability of public vehicular access through Planning 
Area 2. Signs shall be posted at the boarding area for the funicular. at locations visible 
to vehicles traveling on Selva Road, and elsewhere as reasonably necessary to assure 
adequate public notification relative to the funicular. 

118. (Biology/Access/Hazards) Modify Table 3.4.5, Revise all figures to reflect 
incorporation of all ESHA located in Planning Area 6 into Planning Area 5, excepting 
6.5 acres of ESHA allowed to be impacted, and text in table as follows: 
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PLANNING AREA LAND USE LOCATION AND DESCRIPTION 

Planning Area 1 REC/OS West of the existing Orange County public parking lot 
on Selva Road. Consists of at least 9.9 acres, uses 
include Strand Vista Park, North Strand Beach 
Access1 (Improved), Mid-Strand Y:ista Eark Access 
~ Central Strand Beach Access (New), aR8 
South Strand Beach Access (New), Strand Beacb 
Eark Lateral Accesswa~ £f~ewl, and as set forth below, 
a funicular, and open space parking. 

• Strand Vista Park REC/OS Located adjacent to and seaward of the existing 
Orange County public parking lot. The park connects 
to Selva Road, and the North, Mid-Strand Vista Eark, 
Central and South Beach Access paths, overlooking 
the ocean ... [NO INTERVENING CHANGES] 

• North Strand Beach REC/OS Including and adjacent to the existing offsite Orange 
Access (Improved) County Strand Beach access. The existing, steep, 

narrow path shall be improved by incorporating 
additional land to widen and provide rest and landing 
areas and coastal view overlooks. If an~ gates. 
guardbouses. barriers or otber de~elogrnent designed 
to regulate or restrict gublic ~ebicular access are 
aQ!;!roved for Elaooiog Area 2, a funicular (inclined 
elevator) sball be built 1;1arallel to tbe ~ortb Strand 
Beacb Access and coove~ Qassengers from Strand 
Y:ista Eark to a rarnQ to tbe beacb. The developer 
shall also construct new restroom and shower facilities 
near Strand Beach. 

• Mid-Strand Vista Eark BEC/OS Located aQQro~imatel~ in tbe middle of tbe Qark, tbis 
Access (~ew} access leads from tbe trail located io Strand Y:ista 

Eark and interceQts tbe Central Strand Beacb Access 
at tbe intersection of tbe first residential cul-de-sac. 

PLANNING AREA LAND USE LOCATION AND DESCRIPTION 

• Central Strand Beach REC/OS Located adjacent to the Strand Residential 
Access (New) Neighborhood Entry, the Central Strand Beach Access 

provides public access from the Strand Vista Park, 
through the Strand Residential Neighborhood 
(Planning Area 2), to the Strand Beach Park (Planning 
Area 3). The eot~a:t and Qatb shall be designed to 
consQicuousl~ invite Q!.!blic use of tbe Qublic 
accesswa;t. 

• Lateral Accesswa;t Along In conjunction witb an:t sboreline Qrotective device, an 
Strand Beach Eark (New) 8 fQQt wide concrete Qublic access Qatb sball be 

constructed seaward of tbe Strand residential 
develoQmeot aod oo toQ or landward of ao:t sborelioe 
grotective device. Tbe gatb shall fQIIQw tbe eotire 
length of the sborelioe orotective device. Beocbes 
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(minimum 2}, Qicnic tables (minimum 2}, and trasb 
receQtacles, sball be a~ailable at regular inte~als 
aloog tbo Q~ Illo lo«atioo o!lbo gubli<: Qlltbwax I 
along tbe toQ 0[ landward of tbe sboreline Qrotecti~e 
device will allow con~enieot ~ar-round QUblic access 

1 

=~~ ~:=~~af~~=~db=~~~Tb~ 
lateral public access Qatb connects to the Central, 
North and South Beach Access paths, forming an 
integrated design that maximizes public coastal 
access and passive recreational opportunities, while 
minimizing potential overcrowding at any single public 
recreation area. Public access along and recreational 
use of the lateral accessway shall be secured through 
the dedication of the lateral accessway or an 
easement to a public entity (e.g. County of Orange or 
City of Dana Point). 

Beach REC/OS Located adjacent to the Selva Road extension, this 
, pathway provid~ direct access to the southern portion 

of Strand Beach. A meandering, switchback trail will 
provide rest and landing areas, overlook§ and coastal 
view areas, and public safety measures. The 
contoured graded slope will blend into adjoining 
slopes, and be lar:ulssaJJeEivegetated with appropriate 
native species. ExceQt for Q.Z5 acres of allowable 
irnQact to accommodate grading to stabilize tbe 
Straod. existiog eo~ironmentall:t sensiti~e babitat area 
(ESl:IA) located oo tbe bluff face sball be a~oided and 
shall be Qrotected in Qlace. A public safety access 
ramp will allow lifeguards and emergency direct 
access to South Strand Beach. Tbe develoQer sball 
also construct new restroom and sbower facilities near 
Straod Beacb. 

REC/OS Located in the northwestern portion of the HDCP, 
Strand Beach is privately owned to the mean high tide 
line and shall be dedicated to the County. JiG~onsists 
of 5.2 acres and stretches approximately 2,800 linear 
feet, terminating at the "Dana Point." 

• Strand Beach Park REC/OS Strand Beach Park is primarily located seaward of the 
e~istiRg Fe¥et~eRtsboreline protective device 
prQtecting the Stn;md residential deveiQQrnent. It also 
iocludes a small pocket paris at the seaward eod of tbe 
Central Straod Beacb accessway. Public access and 
recreational use of the pocket park shall be secured 
through the dedication of the pocket park or an 
easement over said land to a public entity (e.g. County 
of Orange or City of Dana Point).« The beach seaward 
of tbe shoreline Qrotecti~e device protectiog tbe Straod 
residential development shall be publicly owned and 
offered for dedication to the County of Orange. If the 
County does not accept the facility, it shall be offered 
and dedicated to the City. Activities shall include 
those passive recreational uses typically associated 
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with the ocean and beach, including coastal access, 
sWimming, surfing, sunbathing, fishing, jogging, 
picnicking and hiking, as more fully described in 
Section 4.4, Parks and Open Space Plan. Strand 
Beach=connects to the Central, North and South 
Beach Access paths, forming an integrated design 
that maximizes public coastal access and passive 
recreational opportunities, while minimizing potential 
overcrowding at any single public recreation area. 

LAND USE LOCATION AND DESCRIPTION 

REC/OS At 288 feet above sea level, the 12.3-acre site 
contains the highest elevation within the HDCP. 
Located near Pacific Coast Highway, the park 
preserves a significant landform, protects habitat 
areas. establishes recreation opportunities, dramatic 
public view overlooks, and coastal access. 

REC/OS Public facilities and uses include aR 9fi)8R air 
Greenbelt Linkages eEiweatieRal 'lli&iter eeRservatieR seAter, trails, 

overlooks, seating, open space parking (outside of 
environmental!~ seositb.le babitat area), signage, 
9wffers, laRdssapiRg, protection of natural resources 
including preservation aod restoration of oatiYe 
yegetation. fencing and other passive features, as 
more fully described in Section 4.4, Parks and Open 
Space PlanT. As a focal point for the HDCP integrated 
trail system, it can be accessed from Street of the 
Green Lantern, Pacific Coast Highway, Selva Road, 
Street "A," and the Headlands Conservation Park. lo 
coojuoctioo witb tbe ~isitorLBecreatioo Commercial 
deYelopmeot io Elaooiog Area 4:, accessible from 
Eacitic Coast l::ligbwa~, si~ pad~iog spaces for opeo 
space uses will be provided and a ~isitor Information 
Center will be constructed io Elaooiog Area 4:. 

Areas of tbe l::lilltop Eark and Qreeobelt Linkages tbat 
se!Ye as babitat for Blocbmao's dudle~a will be 
protected pursuant to tbe reguirements of tbe 
California Qepactmeot of Eisb aod Qame. 
Furthermore, all ESI::I8 sball be aYoided and shall be 
Qrotected against ao~ sigoificaot disruption of babitat 
values, and onl~ uses dependent on tbose resources 
shall be allowed witbio those areas, Qursuaot to tbe 
reguiremeots of tbe Geoeral ElaolLocal Coastal 
Program. Fuel modification shall be prohibited withio 
ESI::I8 and babitat mitigation areas. l::labitat 
restoration rna:i occur. Tbe ESI::I8 area shall be 
Qrese!Yed in perpetuit:i aod endowed to coYer tbe cost 
of management and maintenance. The area will 
reguire a long-term maoagemeot program to belp 
facilitate the survival of tbe sensitiYe Qlaots and aoirnal 
species. 
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+l::le (;;FeeRbel& biRkeses beF&eFiRf!! ~laRRiRf!!•O.Fee + 
EloleaelaR&s QeR&EIPolatieR ~aFk~ 'l•'ill be a FRiRiFRWFR eJ 
~ gg fee& '"'iee &REI '·'~ill &eP.Ie as aFl ejileFl &fila&e 9w#eF. 
~wF&waR& &e &l::le J;wel MeEiif4sa&ieR ~laR iR ites&ieR 4 .Q, 

Bl!lffeF aFea& Will BB FB¥988&8&88 11~I:IBF8 F8~1!1iFBS r,t~i&l:l 
appFeJi~Fiate Ra&ive ji~laFlt &Jilesies aREI be appF&Jilriately 
FRaR8fi18EI. 

CONS/OS besatee sea"~aFEI e~ &l:le eMis&iR!!I MaFf!!W&Fita Reae, 
HThe park includes ~27.9 acres and the landform 
commonly known as the "Headlands Promontory." 
Conservation Open Space is the most restrictive land 
use designation, ensuring the preservation of the 
unique Headlands landform, the coastal bluffs and the 
rocky beaches. Conservation of natural resources is 
of utmost importance with limited disturbance along 
the seaward perimeter for the bluff top trail and 
overlooks. Buildings are prohibited. lo coojunctioo 
witb tbe extension of Selya Boad to tbe nor:tberl~ 
residential enclaYe (located outside of but surrounded 
b:i tbe l::iDC~ areal Marguerita Boad and all utilities 
tberein sball be removed, and tbe area recontoured to 
matcb adjacent contours and revegetated witb native 
coastal sage yegetation, 

. LAND USE LOCATION AND DESCRIPTION 

i 

• Headlands Conservation CONS/OS 
Park 

The Headlands Conservation Park includes a limited 
bluff top trail, spectacular views of the ocean, and 
limited visitor access to the coastline and natural 
environment. The Headlands Conservation Park, as 
more fully described in Section 4.4, Parks and Open 
Space Plan, will be preserved in peroetuitv as 
conservation open space through the establishment of 
a non-profit trust and a perpetual endowment to own 
and manage the property. 

The area will require a long-term management 
program to help facilitate the survival of the sensitive 
plants and animal species. These uses and programs 
onsite must be coordinated with the U.S. Fish and 
Wildlife Service, which has issued an Endangered 
Species, Section 1 O(a) permit and the California 
Department of Fish and Game, in conjunction with the 
landowners' participation in the Central/Coast Orange 
County Natural Communities Conservation Program 
and Habitat Conservation Plan, Implementation 1 

Agreement. 

Improvements in the Headlands Conservation Park 
will be limited to a bluff top trail, overlooks, seating, 
aA&=public safety fencing. and recontouring necessarv 
to restore the road cut for Marguerita Boad. Balancing 
the desire for limited public access and views alonq 
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the perimeter, this planning area also is designed to 
protect a number of sensitive flora and fauna, 
including the Pacific pocket mouse. As a result, and 
to protect this natural resource area from overuse, 
only limited portions of the area will accommodate 
passive uses, such as the bluff top trails, security 
fencing, overlooks, seating, and signage. Ibe bluff 
toQ trail sball be sited to a~id and setback at least 25 
feet from coastal bluff scrub in tbe Yicini~ of tbe bluff 
edge. The receiving agency or non-profit entity will 
establish hours of operation for the bluff top trail. 
Portions of the Hilltop Park and Greenbelt Linkages on 
the landward side of the Headlands Conservation Park 
will serve as a buffer between new development in 
Planning Area 6, the Upper Headlands Residential, 
and the Headlands Conservation Park. 

REC/OS Consists of 10.4 acres and includes a F9&Fea&ieRal 

CONS/OS conservation park witb limited recreational and SUQQOd 
facilities 'located outside of ESt:l8) overlooking Dana 
Point Harbor wi&R 89¥9Fal ~F8~889S ¥i&il9F F98F98li8R 
fasilities BAS 9~9R 8~889 ~aFI<iRS, as well as the 
adjoining coastal bluffs and rocky beach. 

All ESt:l8 located in Elanning Area 6 sball be ayoided 
and sball be Qrotected against an:t significant 
disruQtion of babitat Yalues, and onl:t uses deQendent 
on tbose resources sball be allowed witbin tbose 
areas, Qursuant to tbe reQuirements of tbe General 
PlanlLocal Coastal Erogram, Euel modification sball 
be Qrobibited witbin ESI:::I8 and babitat mitigation 
areas. l:::labitat restoration ma:t OCCU[. Irails, 
interQretiye/directional sigoage, aod teociog tor safetv 
and babitat management QurQoses ma:t be Qermitted 
QroYided tbe:t don't sigoificaotl:t disruQt babitat Yalues 
Ibe ESt:l8 area sball be Qreserved in QerQetui~ and 
endowed to COYer tbe cost of management aod 
maintenance. Tbe area will reQuire a long-term 
management Qrogram to beiQ facilitate tbe suCYiYal of 
tbe sensitive Qlaots and animal sQecies. 

LAND USE LOCATION AND DESCRIPTION 

• Harbor Point Park Harbor Point Park overlooks Dana Point Harbor and 
provides dramatic coastal access and public view 
opportunities. Harbor Point Park is comprised of two 
sub-planning areas. 

SA REC/OS Planning Area SA is designated as Recreation Open 
Space and includes the bluff-top 4.3-acre Harbor Point 
conservation and limited recreational area. 

86 CONS/OS Planning Area SB is designated Conservation Open 
Space and includes the 6.1 acre coastal bluff and 
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rocky beach area. 

Harbor Point Park accommodates several aew. 
educatignallgassbte recreational uses as more fully 
described in Section 4.4, Parks and Open Space Pla111. 
The uses include S8't18FEII ¥isiteF F8SF89~i8R aR~ 
eewsa&ieRal fasili~ies, SWSR as a FRaFi&iFR8 l:lis&eFilll 
seR&eF ~li!!JI:l&l:lewse~. a swl&wFal aF&s seRteF, aRe a nature 
interpretive center. Other amenities include~ 
bluff top trails, open space parking, 98FRFR8FR8Fa&i¥8 
FR8FR8Fials, pisRis aFeas, scenic overlooks, cgnservec;J 
and restgred native babitat aceas.teFewsl:l&. &eleraRt 
laRessa~ee aFeas, benches, signage, kiesl~s. and 
fencing. lolaFB8F PeiR& PaFk alee pFe,.ci&es pw91is 
FesFea&ieRal ~asili&ies &I:! a& aF8 8is&Fi9w&e9 ~RF8W!!JR9W& 
&R8 pFejes&, aRS &RWS a~t~eiSS 9'•'9FGF811tiSiRg 8F 91t18FWS8 
9y tRe pw91is e~ aRy siR!!Jie aFea. The bluff top trail 
shall be sited to avoid coastal bluff scrub in the vicinity 
of the bluff edge. Euctberrngre, Qa[~ing areas and tbe' 
nature inte[Q[eti~e center sball be sited tQ a~Qid 
impacts tg ESHA. 

+e fJF888F!.I8 tl:le "'iswal laFISfeFFR assesiates IIJCilA 
lolaFB9F PeiR& a REI te pFetes& lw'i&lt'V&, tl:le fJF9fJ8S80 
eol.lsa&ieR ¥isi&eF fasili~1 sl:lall Ret e~deR8 9eyeR8 tl:le 
aOjaseR& 69FRFR8F&ial 9wil€1iRS S&FiR!!JiiR8 8R "F98R 
baRt8FR as iii!14S&FateEI iR lfti!!JII4F8 3.4.4, QevelepFReR& 
StFiR!!JiiRe. Sensitive natural resources associated with 
the coastal bluff and rocky beach areas will be 
preserved and protected by the Conservation Open 
Space designation .... [NO INTERVENING 
CHANGES] 

119. (Access/Biology) Modify Table 3.4.6, Allowable Uses Rec/OS and Cons/OS: 

Land Uses REC/OS CONS/OS 

Visitor Recreational Facility p~ X 

Cultural Uses p~ X 

Commercial Antennas C*~ X 

Euoiculac
1 ~. X 

Kiosks/Gazebos p~ X 

Outdoor Artwork ~ X 

Public Land Uses p~ c~ 

Temporary Uses T*~ X 

Trails, Biking and Hiking p~ p~~ 

LEGEND: 
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Land Uses REC/OS I CONS/OS 

P =Permitted Use P* = Permitted Use subject to special use 
Chapter 9.07 of the Zoning Code). 

C = Conditional Use C* = Conditional Use subject to special use 
Chapter 9.07 of the Zoning Code). 

T =Temporary Use T* = Temporary Use subject to 
Chapter 9.39 of the Zoning Code). 

X = Prohibited Use A = Accessory Use 

1 A funicular is an allowable use in Planning Area 1 only 

~g Hiking Trails only 
3 Use only allowed in 
locations such that 
ESHA is avoided and 
protected against any 
significant disruption of 
habitat values. and only 
•J.SeL_ dependent on 
those resources shall 
be allowed within those 
areas. Uses adjacent 
to ESHA shall be sited 
and designed to prevent 
significant adverse 
impacts to ESHA and 
shall be compatible with 
the continuance of the 
ESl:IA,_ 

special use 

standards (see 

standards (see 

standards (see 

120. (Hazards) Modify Table 3.4.7, Recreation Open Space And Conservation Open 
Space Development Standards: Eliminate references to lighthouse and veterans 
memorial, including subpart (f) and footnotes 1, 2, and 4; modify footnote 3 as 
follows: The minimum structural setback from the top of bluff shall be 50 feet or 
greater as recommended by a geotechnical engineer witl:l Sfl9Bial f€ll:IR€1atieR, 
sl:JBjest te City af}f}r=eval. 

121. (Biology) Delete Figure 3.4.4, Development Stringline (for lighthouse at Harbor 
Point) and all references thereto. 

122. (Access) Modify Section 3.5.A, General Development Standards All Districts, 
Access, Parking and Loading: Access, parking and loading regulations within this 
HDCP shall be as provided in Chapter 9.35 of the Zoning Code except for the 
following: IR PlaRRiR§ Area Q, taR€1sm f}arkiR§ may 8e l:Jtilize€1 te asl:lieve tl:le 
F9€ll:lire€1 f}aFI(iR§ fer= emf}leyees aR€1 fer §l:Jests witl:l valet f}arkiR§. In Planning Areas 
2 and 6, parking in excess of zoning requirements may be provided in a tandem 
configuration in an enclosed garage. Parallel on-street parking shall be provided on 
only one side of all single-loaded vehicle restricted local streets. A minimum of 62 
public parking spaces shall be provided witl:liRfor exclusive use by the general public 
for access to the Recreation Open Space. In addition. six parking spaces in 
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123. (Access/Biology) Modify Section 3.5.B.1, Entry Signage: The HDCP shall 
establish a unified image through the implementation of a series of Entry Signs. 
Entry Signage will designate the parks, visitor recreation and educational facilities, 
and V/RC facilities within the HDCP. Entrv signage for the parks. visitor recreation 
and educational facilities and related uses shall clearly identify those areas are 
available for public use and coastal access. Where appropriate. use of the Citv seal 
and other public agencies may occur. The signage program is detailed in Section 
4.12, Design Guidelines. Signs may be externally illuminated and lighting shall be 
directed and shielded so that light is directed toward the ground and away from 
sensitive biological habitatl:tiddeR 8y ve§etatieR er iRstalled fi~;~sl:t wit~:! tl:te §Fade. 
Where feasible. {;~ntry signage shall be wall mounted and shall not exceed 20 
square feet. 

124. (Biology) Modify Section 3.5.B.3, Visitor/Recreation Commercial Signage: Signs 
in Planning Area 4 and Planning Area 9 shall comply with the requirements for entry 
signage. Commercial signage shall comply with the requirements of the Master 
Signage Program described in Section 4.12 Design Guidelines. In addition, 

· commercial signage shall be externally illuminated and lighting shall be hidden by 
vegetation or installed flush with the grade. Lighting shall be shielded and directed 
so that light is directed toward the ground and away from sensitive biological habitat. 
Signage shall be designed to compliment the architecture of the building and should 
emphasize natural materials. 

125. (Biology) Add Section 3.5.C.3, Landscaping Standards and Requirements, 
Landscaping for All Development: Except for landscaping on the private residential 
lots and the visitor/recreation commercial (i.e. Seaside inn) site adjacent to Harbor 
Point. all landscaping (including temporarv erosion control and final landscaping) for 
all development shall be of plants native to coastal Orange County and approoriate 
to the natural habitat type. Native plants used for landscaping shall be obtained, to 
the maximum extent practicable, from seed and vegetative sources on the project 
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site. No plant species listed as problematic and/or invasive by the California Native 
Plant Society. California Exotic Pest Plant Council. or as may be identified from time 
to time by the State of California shall be utilized anywhere within the proposed 
development area. including the landscaping within the private residential lots and 
the visitor/recreation commercial (i.e. Seaside inn) site adjacent to Harbor Point. No 
plant species listed as a 'noxious weed' by the State of California or the U.S. 
Federal Government shall be utilized anywhere within any development area, 
including within any private residential lots and the visitor/recreation commercial (i.e. 
Seaside inn) site adjacent to Harbor Point. All landscaping shall be drought tolerant. 
Use of native plant species is encouraged within the private residential lots and the 
visitor/recreation commercial (i.e. Seaside inn) site adjacent to Harbor Point. 

126. (Biology) Add Section 3.5.C.4, Lighting: All lighting shall be shielded and 
directed so that light is directed toward the ground and away from sensitive 
biological habitat. 

127. (Biology) Add Section 3.5.0.7, Walls and Fencing for Habitat Protection 
Purposes: Walls and/or fencing shall be placed between all residential and 
commercial development and any adjacent environmentally sensitive habitat area 
for habitat protection and fire hazard management purooses. Walls and/or fencing 
shall be designed to be impervious to dogs. 

Where necessarv for habitat protection. fencing and barrier plantings shall be placed 
around ESHAs and along trails to provide physical barriers to human intrusion and 
domestic pets. Fencing that is both subordinate to the open space character and 
impervious to dogs shall be placed along trails that are adjacent to or pass through 
ESHA. 

128. (Biology) Add Section 3.5.E. Environmentally Sensitive Habitat Areas (ESHA): 
Excepting up to 0. 75 acres of impact in Planning Area 1, 6.5 acres of impact within 
Planning Area 6. and 4.04 acres of impact to accommodate construction of the 
seaside inn within Planning Area 9 (all of which are only allowable as provided in 
Conservation Open Space Element Policy [Suggested Mod 781. new development 
shall be sited and designed to avoid impacts to ESHA. The maximum impacts to 
ESHA identified herein do not pertain to or limit vegetation removal necessary to 
construct and maintain public trails. Impacts to up to 11.29 acres of ESHA shall be 
fully mitigated. with priority given to on-site mitigation. Off-site mitigation measures 
shall only be approved when it is not feasible to fully mitigate impacts on-site. The 
coastal development permit shall include conditions that require implementation of 
all feasible mitigation measures that would significantly reduce adverse impacts of 
the development. 

Any new development that includes impacts to ESHA as permitted under the LCP 
shall include mitigation for unavoidable impacts. ESHA impact mitigation shall 
include. at a minimum. creation or substantial restoration of ESHA of the same tvpe 
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as the affected ESHA or similar type. The acreage of ESHA impacted shall bk 
determined based on the approved project. Prior to issuance of the coastql 
development permit authorizing the ESHA impact. the applicant shall identify ao 
area of disturbed or degraded ESHA of equivalent type and acreage sufficient tQ 
provide mitigation of the ESHA impacts at a minimum 3:1 ratio (number of acres gf 
created or restored habitat required for each acre of ESHA impacted). At least 1:1 qf 
the 3:1 ratio shall consist of habitat creation/substantial restoration (i.e. no net loss) 
preferably on-site within the coastal zone. Habitat creation/restoration shall bE) 
located on-site to the maximum extent feasible. but may include an off-sitEJ 
component for the portion that is infeasible to provide on-site. Mitigation measure§ 
Q!!jand outside the coastal zone may be acceptable if it would clearly result ig 
higher levels of habitat protection and value and/or would provide significant'¥ 
greater mitigation ratios. The 3:1 mitigation ratio shall be the minimum standard, 
The removal of vegetation for new trail construction shall comply with the 3:1 
mitigation ratio. except where vegetation removal is necessary to re-align an existing 
trail or informal footpath in which case the mitigation ratio shall be 1 : 1. Prior to 
issuance of the coastal development permit authorizing the ESHA impact. the 
applicant shall submit habitat creation. restoration. management. maintenance and, 
monitoring plans for the proposed mitigation area prepared by a qualified biologist: 
and/or resource specialist. The plans shall. at a minimum. include ecological 
assessment of the mitigation site and surrounding ecology: goals. objectives and 
performance standards: procedures and technical specifications for habitat planting: 
methodology and specifications for removal of exotic species: soil engineering and 
soil amendment criteria: identification of plant species and density: maintenance 
measures and schedules: temporary irrigation measures: restoration success 
criteria: measures to be implemented if success criteria are not met: and long-term 
adaptive management of the restored areas in peroetuity. The area of habitat to be · 
restored shall be restricted from future development and permanently preserved 
through the recordation of a conservation open space deed restriction that applies to 
the entire restored area. In addition to the deed restriction. the area may also be 
dedicated or offered to be dedicated to a public agency or non-profit entity. 

129. (Hazards) Add Section 3.5.F., Bluff Edge Setback: Excepting development in 
Planning Area 1 and Planning Area 2 where development is contemplated on the \, 
bluff face and notwithstanding the minimum bluff edge setback identified in Zoning , 
Code Section 9.27 .030(c). all development shall be located a minimum of fifty (50) : 
feet from the bluff edge or a sufficient setback to ensure the proposed development 
is safe from a threat of erosion and bluff retreat/failure for seventy-five (75) years. 
whichever is most restrictive. 

130. (Hazards/Access) Add Section 3.5.G., Shoreline Protective Device in the Strand: 
Any shoreline protective device repaired and maintained in the Strand as allowed 
under Conservation Open Space Element Policies [Suggested Modifications 63 and 
641 shall comply with the following development standards: 
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The shoreline protective device shall be located at or landward of the existing 
revetment toe (depicted on Figure 1. Existing Revetment Alignment ITOEl. The Keith 
Companies dated Januarv 8. 2004). such that. the average position of the shoreline 
protective device is moved at least 5 feet landward or easterly. 

At the time of repair and maintenance of the shoreline protective device. all 
components of the existing revetment located seaward of the above identified toe and 
landward of the location of the intertidal zone shall be removed from the beach and 
recycled into the repaired and maintained shoreline protective device or properly 
disposed at an approved disposal site. 

The top edge of the repaired and maintained revetment shall not exceed the top edge 
of the existing revetment located at +17 feet NGVD. 

A shoreline protective device maintenance and monitoring plan shall be implemented 
that. at minimum. provides for the periodic retrieval and re-use or proper disoosal of 
any rock or other components of the device that has become dislodged and/or has 
fallen to the beach as well as the retrieval and re-use or proper disposal of any rock or 
other component of any pre-existing device that becomes exposed on the beach for 
any reason. 

131. (Access) Add following definitions under Section 3.6, Definitions: 

TEMPORARY EVENT - is (a) an activity or use that constitutes development as defined 
in Section 30106 of the Coastal Act but which is an activity or function which is or will be 
of limited duration and involves the placement of non-permanent structures such as 
bleachers. vendor tents/canopies. portable toilets. stages. film sets. etc .. and/or involve 
exclusive use of sandy beach. parkland. filled tidelands. water. streets. or parking areas 
in temporarv facilities. public or private buildings or open spaces. or outside of buildings 
which are otherwise open and available for general public use: or (b) an activity as 
defined in section (a) that involves any commercial component such as: admission fee. 
renting of facility, charging for valet parking or shuttle service. 

132. (Coastal Resources) Section 3.7.A, Development Review Process, Purpose and 
Intent, add following statement to end of paragraph: This section does not provide 
an exhaustive list of applicable rules and procedures. and any non-conflicting rules 
or procedures in other parts of the LCP that would apply in the absence of this PDD 
continue to do so. 

133. (Coastal Resource) Section 3.7.8.1: Section 3.0 and 4.0 of+!he HDCP seF¥es 
as tt1e lesal eRtitlemeRt €Jes~meRt fer tRe s~Bjest area aRe must be adopted in 
accordance with the Zoning Code (Chapter 9.34 ). A POD may be adopted in a 
variety of ways, both by resolution or ordinance. Section 4.0, Development 
Guidelines, must be adopted by resolution. Section 3.0, Planned Development 
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District, must be adopted by ordinance and ssPJss as tt;ts provides zoning 
regulations for development within the HDCP area. 

134. (Coastal Resources) Section 3.7.8.2, Development Review Process, Adoption 
and Amendment, Amendment to Local Coastal Program: The HDCP requires an 
amendment to the Dana Point Local Coastal Program ("LCP"). The LCP Land Use 
Plan for the HDCP area consists of the Land Use Element. Urban Design Element. 
and Conservation Open Space Element of the City's General Plan (as amended). 
The LCP Implementation Program for the HDCP area consists of Section 3.0, 
Planned Development District, Section 4.0, Development Guidelines and rsfsrsRsso 
sl;;taf}tsrs ef the City's Zoning Code. 

135. (Coastal Resources) Modify Section 3.7.C, Discretionary Approvals and Permits: 
All development shall require both: (i) a Site Development Permit as defined and 
issued by the City under Chapter 9. 71 of the Zoning Code, as modified in this 
HDCP; and (ii) a Coastal Development Permit as defined and issued by the City 
under Chapter ~9.69 of the Zoning Code, or (iii) a Combined Coastal and Site 
Development Permit, as defined and issued in this HDCP. 

136. (Coastal ResourcesNiews/Biology) Section 3.7.C.2, Coastal Development 
Permit (Master and Individual): The Coastal Development Permit is the discretionary 
process that addresses development within the City's Coastal Zone. All 
development within the Coastal Zone must be consistent with the Dana Point Local 
Coastal Program. The HDCP is located within the Coastal Zone. The Coastal 
Development Permit ensures that the policies, programs, and regulations contained 
within theis HQGPLocal Coastal Program have been met, and that conditions have 
been incorporated into the Coastal Development Permit Resolution. The applicant 
may apply for individual or master coastal development permits as regulated in the 
HDCP, and any reference herein shall apply for both types of permit. 

[no intervening changes] 

• Application for a Coastal Development Permit. The applicant shall follow the 
format located in Section 9.69.050 of the Zoning Code, except that with respect 
to a Coastal Development Permit for Planning Area 2 and Planning Area 6 
Section 9.61.040(e)(2)(F) and 9.61.040(e)(2)(G) of the Zoning Code shall not 1 

apply regarding elevations and floor plans of residential structures and 
associated appurtenances on residential lots. provided that the application i 
contains sufficient information about the land division. grading plan and building 
envelopes to analyze whether the development complies with all the 
requirements of the Local Coastal Program. and provides sufficient information 
for the permit to contain conditions that the development on each residential lot 
is sited and designed to avoid the degradation of public views to and along the 
shoreline from public viewpoints. trails. parks and open spaces. and the 
development incorporates building setbacks that avoid any fuel modification 
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requirements within ESHA. Also, the applicant shall incorporate all of the 
programs and include the required information as detailed in this HDCP. 

A Master Coastal Development Permit, issued by the City under Chapters 9.27 
and 9.69 of the Zoning Code, as modified by this HDCP, shall be allowed for 
Planning Area 2 (The Strand Residential} and Planning Area 6 (Upper 
Headlands Residential) and other Planning Areas at the discretion of the Director 
of Community Development. The a~~li&aRtDirector of Community Development 
has the discretion to allow an applicant to apply for a Master Coastal 
Development Permit in Planning Area 2 and Planning Area 6, rather than 
individual Coastal Development Permits for construction on each individual lot. 

In addition, the applicant may elect to apply for a Combined Coastal and Site 
Development Permit, including a Combined Master Coastal and Site 
Development Permit, in lieu of separate applications for a Coastal Development 
Permit and Site Development Permit. 

• Notice and Public Hearing. EM&e~t as Rete& iR tl:lis HQCP, tihe City and 
applicant shall follow the procedure shown in Section 9.69.060 of the Zoning 
Code. Regardless of whether the Master Coastal Development Permit or 
Coastal Development Permit is combined with any other action. the notice 
procedures for the coastal development permit shall fully comply with those 
identified in Section 9.69.060 of the Zoning Code. 

• Basis of Action. The City may approve, conditionally approve, or deny a Coastal 
Development Permit. Ceastal Qevele~meRt Per=mits may alse ee isswe€4 iR aRy 
se~weR&e. The basis of action shall be subject to the findings located in Section 
9.69.070 of the Zoning Code, as modified by the HDCP. 

• D.e+ Minimis and Administrative Permits. Projects that qualify as either D.ei - -
Minimis or Administrative Permits may be approved by the City. Application 
procedures for D~t Minimis or Administrative Permits will be subject to the 
procedures shown in Sections 9.69.110 and 9.69.160 of the Zoning Code. 

• Expiration. Any Coastal Development Permit granted herein shall be effective 
for a period of 24 months, wRiess eU~ervvise &eR8itieRe6 er agr=ee8 sweje&t te aR 
a~~r=eve8 Qevele~meRt Agr=esmeRt er= ethe~wise agr=ee8 w~eR eetweeR the 
a~~li&aRt aR€4 the City. Failure to exercise the permit within the effective period 
will cause the permit to automatically expire, unless the applicant has requested 
an extension in conformance with Section 9.69.140 of the Zoning Code. Once 
construction has been initiated pursuant to the Coastal Development Permit, the 
Coastal Development Permit shall be deemed vested and shall not expire unless 
work is not diligently pursued to completion. 

[no intervening changes] 
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• Temporarv Events. Temporary events shall minimize impacts to public access. 
recreation and coastal resources. A coastal development permit shall be 1 

required for temporary events that meet all of the following criteria: 1 l held 
between Memorial Day and Labor Day: 2) occupy any portion of a public sandy 
beach area: and 3) involve a charge for general public admission where no fee is 
currently charged for use of the same area. A coastal development permit shall 
also be required for temporarv events that do not meet all of these criteria if the 
Director of Communitv Development has determined that the event has the 
potential to result in significant adverse impacts to public access and/or coastal 
resources. 

137. (Views/Biology) Section 3.7.C.3, Tentative Tract Maps: Tentative Tract Map 
review shall be processep pursuant to Chapter 7.01 of the Municipal Code. No 
application for a Tentative Tract Map for Planning Areas 2 and 6 shall be submitted 
to the City without either combining the application with a Site Development 
Permit(s) or first obtaining approval for a Site Development Permit(s) for Planning 
Areas 2 and 6. A Tentative Tract Map application that includes Planning Areas 4 
and 9 is not required to be combined with an application for a Site Development 
Permit for those two Planning Areas. As provided above, individual Site 
Development Permits for Planning Areas 4 and 9 are required prior to building 
construction. After the initial approval of the Tentative Tact Map and Site 
Development Permit for the subject site, the approved Site Development Permit may 
be amended separately, either as a minor or major amendment. Land divisions. 
including but not limited to subdivisions. lot splits. and lot line adjustments shall 
require a coastal development permit. If a Master Coastal Development Permit and 
Site Development Permit are approved for a land division/Tentative Tract Map and 
grading plan for Planning Areas 2 and/or 6, there shall be no need to process 
individual Coastal Development Permits and Site Development Permits for 
construction of residential development and associated appurtenances on individual 
residential lots within that Subdivision Map, provided the Master Coastal 
Development Permit is conditioned to comply with all the requirements of the Local 
Coastal Program. the permit identifies specific final pad elevations for each 
residential lot and the permit conditions identifv specific building 
envelopes/development standards for each residential lot including setbacks and 
heights that avoid the degradation of public views to and along the shoreline from 
public viewpoints. trails. parks and open spaces. and incorporate building setbacks 
that avoid any fuel modification requirements within ESHA. and required residential 
building permit application demonstrates compliance with the HDCP and the design 
guidelines in the combined Master Coastal and Site Development Permit. 

138. (AccessNiews/Biology) Section 3.7.C.5, Administrative Modification of 
Standards: Certain standards in this HDCP may be administratively modified by the 
Director of Community Development to permit development on a property that is 
constrained due to physical constraints. Administrative modifications may be 
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considered in the HDCP area, subject to Chapter 9.61, Section 9.61.090 of the 
Zoning Code. For other modifications to certain development standards, a variance 
shall be required in accordance with Section 9.67 of the Zoning Code. 
Administrative modifications or variances from 1 l the minimum number of parking 
stalls (except for residential uses). 2) bluff edge setbacks. 3) requirements relative to 
protecting Environmentally Sensitive Habitat Area (ESHAl including required 
setbacks. and 4 l height restrictions necessarv to protect public views. shall not be 
granted. 

139. (Access/Biology) Add Section 3.7.C.6, Development Phasing Plan: 

Development shall comply with the following development phasing plan: 

Development of the Headlands shall occur in a comprehensive manner involving the 
entire approximately 121 acre site. The allowance for impacts to up to 11.29 acres of 
environmentally sensitive habitat areas (excluding public trails) and the allowances 
relative to the construction of new development in the Strand that is reliant upon 
significant landform alteration and a shoreline protective device shall only be allowed in 
the context of a project that: 1) preserves. enhances. dedicates and peroetually 
manages all but 11.29 acres of environmentally sensitive habitat areas (ESHAs) known 
to be present at the Headlands: 2) dedicates the private portion of Strand beach to the 
public: 3) constructs and dedicates the public parks and public trail network described in 
this HDCP including realigning the existing revetment an average 5 feet landward or 
easterly than the existing alignment. implementation of a program to retrieve debris 
from the beach that impedes public access. and constructing a new lateral public 
access trail on top or landward of the revetment and seaward of the entire length of the 
Strand residential development: 4 l implements extensive water quality management 
best management practices. including but riot limited to the construction and 
maintenance of structural best management practices to treat off-site and on-site run
off: 5) preserves landforms including the Harbor Point and Headlands bluffs and 
promontories and the Hilltop: and 6) provides lower-cost overnight accommodations 
(i.e. hostel) in conjunction with the construction of a luxury inn. 

The public parks. open space and public trail network shall be offered for dedication 
and/or conveyed by the landowner/developer to the appropriate public agency or non
profit entity concurrent with the recordation of the first land division/Final Map(s). The 
first land division shall encompass the entire 121.3 acre site and shall fully expunge all 
development rights that may exist within the identified public parks, open space and 
public trail network that may have existed under any prior land division. The one 
exception to this requirement shall be that. prior to the wholesale re-division of the 121-
acre Headlands area. the landowner may apply for. and the City may approve, any lot 
merger. lot line adjustment. or other land division necessary to enable the landowner to 
separate out and transfer approximately 27 acres of land on the Headlands promontory, 
provided that any such approval is conditioned on the requirement that the area so 
separated is irrevocably deed restricted as conserved open space in conjunction with the 
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land division and is thereafter dedicated in a manner that ensures that it is conserved in 
peroetuitv as conserved open space. in which case the requirement in the preceding two 
sentences shall apply only to the remainder area of the Headlands. 

The public parks. open space and public trail network improvements and amenities. 
including the Nature Interpretive Center and public parking. shall be constructed and 
open to the public prior to the opening of the luxury inn in Planning Area 9. 

The 40-bed hostel shall be constructed and open to the public prior to or concurrent 
with the opening of the luxury inn in Planning Area 9. 

All approved public park. open space and public trail network improvements and 
amenities. including the Nature lnteroretive Center and public parking. shall be 
constructed by the landowner/developer and shall include all such public parks. open 
spaces. public trails and associated improvements and amenities described in the 
HDCP. All approved public park and open space improvements and a~~~~ 
bonded for final completion (@120% of estimated construction cost) prior to recordation, 
of the first Final Map. and construction shall be completed and the facilities open to the · 
public for public use prior to the residential certificate of occupancy or final inspection 
for the first to be completed residential property. 

The Visitor Information Center in Planning Area 4 shall be constructed and open to the 
public concurrent with the opening of any other commercial development within 
Planning Area 4. 

The six (6) public parking spaces in Planning Area 4 to serve open space visitors shall 
be constructed and open to the public prior to or concurrent with the opening of any 
other commercial development within Planning Area 4. 

140. (Biology) Global Change, Section 4.0, Development Guidelines: Page 4-13, 
change description of Planning Area 9 as follows: 

Planning Area 9: Resort Seaside Inn (Visitor/Recreation Commercial) 

This 2.8-acre site provides a maximum 9090-r~om (keys), luxury Seaside Inn, with a 
public restaurant, amenities and accessory uses. The site fronts the Street of the 
Green Lantern and Scenic Drive, and complements existing, off-site commercial 
facilities, such as the Charthouse Restaurant. The site offers dramatic ocean and 
harbor views. The location, adjacent to the Harbor Point Park, lends itself to public and 
private functions, encouraging coastal access. 

141. (HazardsNiews) Modify Section 4.1.A, Existing Site Characteristics, Landforms: 
The project site contains four distinct landforms: (1) the two geographical points
Dana Point and Harbor Point, (2) the coastal bluffs which range up to 215 feet in 
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height and stretch from the Harbor Point to the northern end of the Strander=telave ef 
e)<istir=tg ~emes, (3) the Strand Beach, and (4) the hilltop near PCH. 

A gently sloping mesa sits atop the Dana Point and the coastal bluffs to form a 
landmark from which the entire site derives its common name-the Headlands. The 
bluffs are a visible landform for thirty miles up and down the coast. T~e eeastal 
81wfftl are 8efir=te8 as a r=tatwral1 eeear=tffer=tt lar=t8f8Fm I>Javir=tg a eer=ttir=twews sle~e ef 
46° er greater ever a eistar=~ee ef a~pFeMimately 26 veFtieal feet aRe 1QQ I>Jeriii!er=ttal 
feet.. 

142. (Biology) Modify Section 4.1.C, Biology: The project site contains diverse wildlife 
and plant species. The wildlife consists of mammals, including the Pacific Pocket 
Mouse, reptiles, and birds, including the California gnatcatcher and the coastal 
cactus wren. 

The site also contains many vegetation associations that are native to Southern 
California. Southern coastal bluff scrub, mixed chaparral, and coastal sage are 
found in the southern areas of the site. The northern portions of the site consist of 
heavily disturbed vegetation, native/non-native grassland, disturbed coastal sage 
and ornamental plantings associated with the vacant mobile home development. 

In 1996, the U.S. Department of lnterior ... [no intervening changes] 

The 1996 Orange County NCCP/HCP was preceded by five years of scientific 
analysis and public agency review. A joint Environmental Impact Report and 
Environmental Impact Statement (EIRIEIS) were prepared pursuant to the California 
Environmental Quality Act, the California Endangered Species Act, and the federal 
Endangered Species Act by the CDFG and the USFWS. In 1996, the EIRIEIS was 
certified as a Final EIRIEIS, with appropriate findings and mitigation measures to 
satisfy the requirements of the California Endangered Species Act (CESAl and the 
federal Endangered Species Act (ESA). 

The landowners of the project site were identified in the NCCP/HCP as a 
"participating landowner" for "contributing significant land and/or funding toward 
implementation of the reserve system and adaptive management program." As a 
result, the landowners were issued a Section 10(a) Endangered Species Act Permit 
for the project site. 

In addition to CESA and ESA requirements. the Coastal Act requires the 
identification and protection of any areas in which plant or animal life or their 
habitats are either rare or especially valuable because of their special nature or role 
in an ecosystem and which could be easily disturbed or degraded by human 
activities and developments. These areas are known as 'environmentally sensitive 
areas' or 'environmentally sensitive habitat areas' lESHA}. In conjunction with the 
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Local Coastal Program <LCPl amendment that was processed to incorporate thJ) 
HDCP into the City's LCP. the Coastal Commission identified approximately 5Q 
acres of upland ESHA at the Headlands. The planning boundaries established i[l 
this LCP are designed to conserve all but 11 .29 acres of the ESHA present at the 
time of the LCP amendment. Except as provided in Conservation Open Spac' 
Element Policy [Suggested Modification 171 for situations where an application is 
submitted within two years of the date of effective certification of LCP Amendment 1· 
03, the LCP contains provisions requiring an assessment during the coastijl 
development permit process of whether additional ESHA is present on the site an~ 
the protection of the approximately 38.01 acres originally conserved in Planning 
Areas 1. 5. 7. and 8AI8B plus any additional habitat identified during the subsequent 
assessment. Pursuant to the requirements of Coastal Act Section 30240 and 
equivalent policies in the LCP. the ESHA must be protected and conserved in place. 
except as allowed under Conservation Open Space Element Policy [Suggested Mod 
781 and Section 3.5.E of the Planned Development District [Suggested Mod 1281. 
and only certain limited activities such as habitat r~oration _End limited public 
access are allowed within the ESHA. 

143. (Coastal Resources) Add notation to Section 4.2, Land Use Plan: Sections 3.0 
and 4.0. including Section 4.2 thereof (i.e. 'Land Use Plan'). are components of the 
implementing actions of the City's Local Coastal Program within the meaning of 
Section 30513 of the Coastal Act. 

144. (Biology/Access) Figure 4.2.1, Illustrative Plan: Modify This Figure To 
Reconfigure Bowl Area Residential To Avoid Esha (Except For Allowable Impact 
Area Identified In The General Plan/Lue/Ude/Cose) And Incorporate Avoided Area 
Into Planning Area 5; Eliminate/Relocate Visitor Buildings And Parking To Avoid 
Esha; Show Public Accessway Seaward Of Strand Residential/on top or Landward 
Of the Shoreline Protective Device 

145. (Access) Modify Section 4.3, Planning Areas, Planning Area 1: ... The developer 
will construct restroom and shower facilities adjacent to the pathway above Strand 
Beach. 

If gates. guardhouses. barriers or other development designed to regulate or restrict 
public vehicular access are approved for Planning Area 2. those regulations or 
restrictions shall only be allowed in conjunction with the construction. operation and 
maintenance of a public funicular in Planning Area 1. parallel to the North Strand 
Beach Access. providing mechanized public access from the County beach parking 
lot to the beach. 

The Mid-Strand Vista Park Access (New) leads from the trail in approximately the , 
center of the park and connects to the Central Strand Beach Access at the 
intersection of the first residential cul-de-sac street. 

Page: 78 



Dana Point LCP Amendment 1-03 
Suggested Modifications: Implementation Plan 

Revised Findings 

The Central Strand Beach Access (new) ... 

146. (Access) Modify Section 4.3, Planning Areas, Planning Area 2: ... The community 
wiU~ be gated to control vehicle access provided the mitigation measures 
outlined below are implemented. 

If gates. guardhouses. barriers or other development designed to regulate or restrict 
public vehicular access are approved for Planning Area 2. those regulations· or 
restrictions shall only be allowed in conjunction with the construction. operation and 
maintenance of a public funicular in Planning Area 1. parallel to the North Strand 
Beach Access, providing mechanized public access from the Countv beach parking 
lot to the beach. Only public vehicular access may be restricted. Public pedestrian 
and bicycle access shall not be restricted. If the funicular is out of service for more 
than 3 consecutive scheduled operating days. public vehicular access through 
Planning Area 2 for passenger drop-off shall be available during the period of 
service outage and any gate. guardhouse. barrier or other development that 
regulates or restricts public vehicular access shall be opened. removed or otherwise 
made inoperable during the period of service outage. During periods of funicular 
service outage signs shall be posted at the boarding area of the funicular. along the 
public roadway leading to the Strand residential area and at the entrance to the 
Strand residential area indicating the availability of public vehicular access through 
the residential area for passenger drop-off at the beach. 

147. (Biology/Access) Modify Figure 4.3.1: Modify This Figure To Reconfigure Bowl 
Area Residential To Avoid Esha (Except For Allowable Impact Area Identified In The 
General Plan/Lue/Ude/Cose) And Incorporate Avoided Area Into Planning Area 5; 
Eliminate/Relocate Visitor Buildings And Parking To Avoid Esha; Show Public 
Accessway Seaward Of Strand Residential/on top or Landward Of the Shoreline 
Protective Device 

148. (Access) Modify Section 4.3, Planning Areas, Planning Area 4: PCH and the 
Street of the Green Lantern border the 1.6-acre Planning Area 4. This 
Visitor/Recreation Commercial area complements the adjacent City Town Center, 
and will attract coastal visitors by providing a variety of commercial and office uses 
including a Visitor Information Center and can comprise one or more buildings. A 
maximum of 4G35,000 square feet will be developed, limited to two stories. The first 
floor will be limited to retail commercial uses including the Visitor Information Center. 
Additionally. +!he second floor can support eitRsr retail commercial eF=and 
professional office uses. 

149. (Biology/Access) Modify Section 4.3, Planning Areas, Planning Area 5: 
Reconfigure Bowl Area Residential To Avoid Esha (Except For Allowable Impact 
Area Identified In The General Plan/Lue/Ude/Cose) And Incorporate Avoided Area 
Into Planning Area 5; Modify text as follows: The 12.3-acre (modify acreage figure) 
Hilltop Park and Greenbelt Linkage preserves a significant landform, establishes a 
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public park, provides integrated trails, and connects to adjacent parks and open 
. I 

space. It serves as a major feature of the integrated trail system by providing 
dramatic views of the surrounding City, Harbor, and Pacific Ocean. Access and 
parking are provided from the Street of the Green Lantern, Scenic Drive, Selva 
Road (Dana Strand Road), "A" Street, and Pacific Coast Highway. In addition. sia< 
public parking spaces to exclusively serve open space uses will be constructed i(l 
Planning Area 4. PCH V/RC. The Hilltop Park and Greenbelt Linkage is detailed in 
Section 4.4, Park and Open Space Plan. Natural resource (Biochman's dudleya) 
habitat will be preserved in the vicinity of the Hilltop Park and managed by the City 
of Dana Point pursuant to the recommendation and approval of the California 
Department of Fish and Game. Furthermore. all ESHA shall be protected against 
any significant disruption of habitat values. and only uses dependent on those 
resources shall be allowed within those areas. pursuant to the requirements of this 
LCP. Fuel modification shall be prohibited within ESHA. Habitat restoration rna}! 
occur. The ESHA area shall be preserved in peroetuity and endowed to cover the 
cost of management and maintenance. The area will require a long-term 
management program to help facilitate the survival of the sensitive plants and 
animal species. 

The Hilltop Park includes trails, rest areas, overlooks, seating, open space, signage, 
native landscaping, fencing, and other passive features. The Greenbelt Linkage 
includes trails, laRd&saJ;~iR~habitat preservation and restoration, fencing, signage, 
open space buffers to the Headlands Conservation Park, a J;~FBJ;IB&ed visiteF 
FSGreatieR faGility (tRe CeRservatieR CeRter),and other passive features. 

150. (Biology) Modify Section 4.3, Planning Areas, Planning Area 7: Modify acreage 
figures to reflect suggested modifications herein; modify text as follows: In 
conjunction with the U.S. Fish and Wildlife Services (USFWS) and the California 
Department of Fish and Game (CDGF), the Headlands Conservation Park also 
provides for the long-term preservation and management of habitat for sensitive 
species, including the Pacific pocket mouse, and other flora and fauna. The 22.0 
acre temporary Pacific pocket mouse preserve established by the NCCP will be 
expanded by 2.25.9 acres, and a miRim~:;~m 1 QQ' wi€1e greenbelt buffer has been 
designated in adjoining Planning Area 5. A non~profit trust will be established to 
manage the Park in conjunction with the USFWS and CDFG. The recording of 1 

easements, deed restrictions, and additional measures ensure that the Headlands I 
Conservation Park remains permanently designated as conservation open space. 

151. (Biology) Modify Section 4.4, Park and Open Space Plan: Reconfigure Bowl 
Area Residential To Avoid Esha (Except For Allowable Impact Area Identified In The 
General Plan/Lue/Ude/Cose) And Incorporate Avoided Area Into Planning Area 5; 
Eliminate/Relocate Visitor Buildings And Parking To Avoid Esha; modify text as 
follows: ... The three primary goals of the Park and Open Space Plan are as follows: 
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1. Create high quality public parks, recreation, and open space areas that 
maximize coastal access, establish and preserve public views, and conserve 
natural resources including the preservation and enhancement of 
environmentally sensitive habitat area ... 

152. (Access/Biology) Modify Section 4.4.A, The Public Parks: A public trail/access 
system, over three miles in length, links all of the parks and open space. The 
system includes pedestrian and bicycle trails, coastal and beach access, scenic 
overlooks, and ft¥efour proposed public visitor recreation facilities to be constructed 
by the Landowner/Developer. The trails maximize public coastal access and view 
opportunities. These trails implement the policies and guidelines of the Dana Point 
General Plan and provide a comprehensive system that reinforces the relationship 
between the project site, the Harbor, and the Pacific Ocean. 

The public parks and open space areas will be improved by the developer, offered 
for dedication, transferred, and/or conveyed to the appropriate public agency or non
profit entity in the first phase of the project, consistent with the Development 
Phasing Plan identified in Section 3.7.C.6 of the Planned Development 
District.teFms aR€1 8&R€1itieRs Ji)Fevi€1e€1 feF iR tt=le QeveleJi)meRt A§FeemeRt 

153. (Biology/Access) Modify Figure 4.4.1, Park and Open Space Plan: Reconfigure 
Bowl Area Residential To Avoid Esha (Except For Allowable Impact Area Identified 
In The General Plan/Lue/Ude/Cose) And Incorporate Avoided Area Into Planning 
Area 5; Eliminate/Relocate Visitor Buildings And Parking To Avoid Esha; Show 
Public Accessway Seaward Of Strand Residential/on top or Landward Of the 
Shoreline Protective Device 

154. (Biology) Modify Section 4.4.B.1, Headlands Conservation Park, Setting/Site 
Features: ... Marguerita Road borders the northerly edge of the site and will be 
removed and the area restored concurrent with the extension of Selva Road ... 

[no intervening changes] 

Site Features 
• Tt=le 9)<istiR§ Marguerita Road aQjaeeRt te tt=le Ji)aFI(, shall be removed, the 

area shall be graded to natural contours and re-vegetated pursuant to Figure 
4.4.6 and Section 4.13, Coastal Resources Management Program. 

[no intervening changes] 

• A 1 0' wide pedestrian trail of decomposed granite/gravel shall provide 
controlled access to the coastal bluff top. The bluff top trail alignment shall 
be designed to minimize impacts to areas of natural resource value. including 
coastal bluff scrub habitat. The trail shall be located a minimum of 25 feet 
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from the edge of Coastal Bluff Scrub habitat. See Figure 4.4.3, Headlands 
Conservation Park Bluff Section. 

[no intervening changes] 

• A proposed Nature Interpretive Center shall be constructed in the adjacent 
greenbelt (Planning Area 8a) outside of environmentally sensitive habitc.Jl 
area to serve as management and educational headquarters for the 
Headlands Conservation Park. 

155. (Biology) Modify Figure 4.4.2, Headlands Conservation Park Conceptual Plan: 
Modify Park Boundary To Incorporate Area Of Marguerita Road, And Modify 
Location Of Parking And Nature Interpretive Center To Avoid Impacts To Esha 

156. (Biology) Modify Section 4.4.B.2, Hilltop Park and Greenbelt Linkages, 
Setting/Design Concept/Site Features: ... The park preserves a prominent landform 
and environmentally sensitive habitat area. Access is currently provided from PCH, 
Street of the Green lantern, and Scenic Drive ... 

[no intervening changes] 

... Provide a series of greenbelt linkages and public trails to adjacent parks and 
open space. Conserve. enhance and restore environmentally sensitive habitat 
area. ~m~Rasize tl;;te wse sf Aatwral sr ~rswgRt tsleraAt laA~sea~e materials. 
Provide appropriate public visitor facilities sited in locations that avoid the 
degradation of environmentally sensitive habitat areas. 

[no intervening changes] 

Level of Development: 

Proposed Uses: 

Program Elements: 

Moderately Low. Multiple public trails, hilltop 
overlook, rest areas, visitor recreation facility, 
parking sited in locations that avoid the 
degradation of environmentally sensitive . 
habitat areas. I 

Walking, bicycling (outside of environmentally \ 
sensitive habitat areas}, hiking, jogging, ' 
picnicking, educational, parking. Coastal 
access and view opportunities, ru€M 
me~ifisatisA, protection of natural resources. 

Primarily Solely native vegetation appropriate 
to the habitat typelaA9sea~s materials, 9rs~gRt 
tsleraAt materials. 
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Pedestrian/bicycle access pathways. Scenic 
overlooks. Visitor recreation facility, 
interpretive/informational signage. Fencing as 
appropriate for public safety, view 
preservation, and protection of resources. 

• Trails shall be either bikeways or pedestrian trails as designated on Figure 
4.5.1, Public Trail/Access Plan. No bicycle trails shall be located within 
environmentally sensitive habitat areas. Combined bikeway/pedestrian trails 
shall be 12' wide and constructed of concrete. Pedestrian trails shall be 1 0' 
wide, constructed of decomposed granite/gravel. A "switsRl)ask" pedestrian 
trail shall provide access to the hilltop overlook. Trails shall be designed to 
minimize impacts to areas of natural resource value by utilizing existing trail 
alignments where feasible. Existing disturbed areas. including unnecessarv 
trails. will be re-vegetated pursuant to Section 4. 13. Coastal Resources 
Management Program. 

• A hilltop overlook shall be provided at the park's highest elevation. The 
overlook shall be constructed of concrete or other durable materials and be 
designed to blend with the natural surroundings. See Figure 4.4.5, Hilltop 
Park Section. A minimum of two benches and one covered trash receptacle 
shall be provided. Fencing may be required as deemed necessary by the 
Director of Community Development. 

• l\4a~I:I8Fita Rea8 sAall es Femeve8, t!;;le 9F89 §F9B8B te AatwFBI G€lAt€li:IF& BAS 
reve§etate8 ~wrswaAt te Se&tieA 4.13, Ceastal Resew Foes MaAa§emeAt 
PFe§Fam. See Fi§wre 4.4 .G, GFeeAl)elt QwUeF at Hea81aA8& CeA&ePv'atieA 
~Areas of natural resource value shall be protected through signage, 
barrier plantings. walls and fencing if necessary. A solid wall. impervious to 
dogs. shall be placed along the entire border of the residential development 
in Planning Area 6 and commercial development in Planning Area 4 and the 
environmentally sensitive habitat area within Planning Area 5. Furthermore. 
fencing and/or barrier plantings shall be placed around the entire perimeter of 
the environmentally sensitive habitat area and along the perimeter of trails to 
prevent human intrusion into sensitive habitat. direct people toward trails and 
to confine users to the trails. 

[no intervening changes] 

• TRe ~re~ese8 visiter Fe&FeatieR fasilit)', tJ;;)e GeAservatieA Visiter GeAter, &Rail 
ee lesates Rear tJ;;)e termiRws ef Selva Rea8. TJ;;)e CeRservatieR VisiteF GeRter 
sJ;;)all ee a ma~cimwm ef 2,QQQ &€JI:I&Fe feet aRe, awe te fwel mesifisatieR 
re€JwiremeRts, seRstrwste8 as aA e~eR aiF fasility wsiR~ R€lR semewstiele 
materials. 
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• TJile CeAseFVetieA Visiter CeAter sJilell iAGil;Jde aA eSl;J&etieAel ~regrem e~eA 
te tJile pwolis JiligJilligJiltiRg tJile veriews eeRseFVatieR ~regrams tJilat Rave 8eeA 
este81ist1e8 aleAg tJile CaliferRia Ceast. 

[no intervening changes] 

1. LANDSCAPE DESIGN 

• PrimerilySolely native shrubs, ground covers and grasses selected from the 
Headlands Revegetation Palette. The greenbelt along the Selva Road 
extension and along the border with the Niguel Terrace Condominiums may 
utilize the Landscape Palette identified on Table 4.16.1 

• Subject to other restrictions, native trees shall be selectively planted as 
necessary to screen adjacent uses. Trees shall be located to minimize 
conflicts with views from surrounding areas. Trees shall not be planted within 
environmentally sensitive habitat areas. See Figure 4.4.7, Greenbelt 
Linkage. 

• Limited temporary irrigation for native plant establishment aRe limite8 
~ermaReRt irrigatieR as Resessary te Gem~ly witR Fwel MeeifisetieA ZeRe 
F8€1WiremeRts er fer 8esigRate8 9rewgt1t telereRt laRessapiRg areas. 

2. OWNERSHIP, CONSTRUCTION MAINTENANCE 
The Hilltop Park and Greenbelt Linkages shall be transferred to the City pursuant 
to tJile terms ef Section 4.4(A.) abovetJile OevelepmeRt AgreemeRt. The property 
shall be conveyed subject to the completion of all improvements, which shall be 
constructed by the Landowner/Developer. Maintenance and management costs 
shall be borne by the Landowner/Developer, as detailed in Section 4.14, Coastal 
Resources Management Program, for a one year period, and thereafter, by the 
City. An endowment may be utilized to cover the costs of maintenance and 
management of environmentally sensitive habitat areas and such areas shall be 
managed and maintained consistent with the Headlands Conservation Park. 

157. (Biology/Access) Figure 4.4.6 Greenbelt Buffer at Headlands Conservation 
Park: Modify Park Boundary, Trails, Residential Structure, Etc. To Reflect Park 
Expansion 

158. (Biology) Modify Section 4.4.8.3, Harbor Point Park, Design Concept/Site 
Features: 
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3. CONCEPTUAL PLAN 
See Figure 4.4.8, Harbor Point Park Conceptual Plan 

4. SETTING 
The Harbor Point Park, located on the southeastern edge of the project, 
overlooks Dana Point Harbor. The site includes the Harbor "Point" which borders 
the harbor, the adjacent coastal bluffs, and a plateau that provides dramatic 
views. The Street of the Green Lantern, Cove Road and Scenic Drive provide 
access to the area. 

5. DESIGN CONCEPT 
Create a public park that preserves a major landform and environmentally 
sensitive habitat area, while establishing and encouraging public coastal access. 
Incorporate coastal view opportunities. Integrate the public trail system and the 
proposed visitor recreation facilities BY previEiiR~ areas tl;;tat eaR Be aetively ~seE~ 
B~' tl;;te p~elie. Provide trails and overlooksa eer=~temf3lative spaee within the park. 
Align the trails, overlooks, and public facilities to visually link with the harbor and 
the ocean. Fer PlaRRiR~ Area 98, restriet Confine public access through frem 
sensitive natural resources to public trails. 

6. PROGRAM 
Intensity of Use: 

Level of Development: 

For Planning Area 8a, Recreation-Low. 
Limited development of public visitor facilities 
permitted (sited in locations that do not 
degrade environmentally sensitive habitat 
areas). Limited recreational activities 
permitted.reereatieR meEterately I;;Ji~I;;J. M~ltif3le 
reereatieAal aetivities J3ermitteEt. For Planning 
Area 8b, conservation-very low, no active 
development permitted. 

For Planning Area 8a, moderately lowRi§R. 
Multiple public trails, overlooks, rest areas"' 
parking. nature interoretive center sited in 
locations that avoid the degradation of 
environmentally sensitive habitat areas, visiter 
f3~81ie faeilities, f3~81ie art, veterar=~s' memerial. 
Planning Area 8b, public access to the coastal 
bluff face is prohibited. Limited access to the 
rocky beaches in conjunction with the Ocean 
Institute. 
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Proposed Uses: 

Program Elements: 

7. SITE FEATURES 

For Planning Area Ba, walking, bicycling, 
hiking, jogging, picnicing, educational, 
historical, artistic, parking. Coastal access an~ 
view opportunities. Public and private 
ceremonial activities. All of the preceding shaM 
only occur in locations that avoid the 
degradation of environmentally sensitivE! 
habitat areas. For Planning Area 8b, scientific 
and educational uses only. Permanent 
conservation through deed restrictions. 

For Planning Area Ba, drought tolerant and 
native landscaping materials. 
Pedestrian/bicycle access pathways. Scenic 
overlooks. Nature interpretive center. Visiter 
reereatiEmal fasilities. 'leteFaRs' memerial .. 
Public art. Interpretive/informational signage. 
Safety fencing. All of the preceding shall only 
occur in locations that avoid the degradation of 
environmentally sensitive habitat areas. For 
Planning Area 8b, conservation of natural 
resources. Interpretive/ informational signage. 

• Trails shall be either bikeways or pedestrian trails as designated on Figure 
4.5.1, Public Trail/Access Plan. Qikeway trails swrrewR€1iR~ tRe ~re~ese€1 
Maritime Histerisal Visiter CeRter sRall be 1 Q' wi€1e, GeRstrwete€1 ef seRsrete. 
OtRer ~.Eedestrian trails shall be typically 1 0' wide, constructed of 
decomposed granite/gravel or stabilized soil. Trail alignments shall be 
designed to minimize impacts to areas of natural resource value. including , 
coastal bluff scrub habitat. 

• A series of seveR overlooks shall be constructed of decomposed 
granite/gravel, concrete, or enhanced pavement. A minimum of two benches 
and one covered trash receptacle shall be provided at each overlook. To the 
extent such facilities may be constructed such that ESHA is not degraded, 
~Rublic art, kiosk, markers or signage providing interpretive, historical or 
other relevant information shall be provided as determined through the 
coastal development permit process by tt:le Oirester ef CemmwRity 
Oevele~meRt. 

• Safety view fence shall separate trails from adjacent coastal bluffs. Fencing 
and/or barrier plantings shall be placed around the entire perimeter of the 
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environmentally sensitive habitat area and along the perimeter of trails to 
prevent human intrusion into sensitive habitat. direct people toward trails and 
to confine users to the trails. 

• A prepese9 VeteFaR's Memerial, witl:l twe eempeReRts a meRwmeRVpwblie 
aFt elemeRt aRe a tlaspele, sl:lall establisl:l a eeRtemplative area Rear tl:le 
prepesed Maritime Histerieal Visiter CeRter. 

• Tl:le prepesed Maritime Histerieal 'Jisiter CeRter sl:lall be a maKimwm ef 2,QQQ 
s~ware feet. Tl:le 9esisR sl:lall replieate aR ear4y CaliferRiaR lisl:ltl:lewse, aRe 
iRelwde l:listerieal eKI:libits related te CaliferRia's maritime aRe leeal l:list&F)' .. It 
sl:lall be leeated iRsise tl:le VRlC bwil8iRS striRSiiRe establisl:led by tl:le 
adjaeeRt eemmereial 8evelepmeRt eR GreeR baRterR. />, paved, eRRaR&ed 
patie area, switable fer ewteeer reeeptieRs aRe pieRiekiRS sl:lall be iRelwded iR 
tl:le eesisR presFam. Sidewall~s immediately adjaseRt te tl:le Maritime 
1-listerieal &eAter sl:lall be eeRsrete eRI:laReee pavemeRt. See J;iswre 4.4 .Q, 
1-larber PeiRt Park SeetieR. 

• Tl:le prepesed CwltwFal AFts Visiter CeRter sl:lall be a malGimwm ef 2,QQQ 
s~ware feet. It sl:lall be eeRstrweted ef apprepriate materials eeRsisteRt witl:l 
SeetieR 4 .12, Oesif:)R GwieeliRes, te eemplemeRt tl:le swrrewRdiRS area. It 
sl:lall be leeatee adjaseRt te SeeRie Orive ever4eekiRS tl:le Pasifis OeeaR. Tl:le 
fasility sl:lall iRslwee mwlti pwrpese spase switable fer eKRibitieRs, lestwres, aRe 
eewsatieRal wses. A fii'avee Jii'atie area sl::lall aEijeiR tl::le b\:JildiRf:J. 

• The proposed Nature Interpretive Visitor Center shall be a maximum of 2,000 
feet. It shall be constructed of appropriate materials consistent with Section 
4.12, Design Guidelines, to complement the surrounding area. It is located 
adjacent to the Headlands Conservation Park, at the terminus to Scenic 
Drive. The facility shall include educational, management, and operational 
space designed to serve the adjacent Headlands Conservation Park. The 
facility shall be sited in a location that avoids the degradation of 
environmentally sensitive habitat areas. 

• Vehicular drop-off/turnarounds shall be provided immediately east ef tl:le 
Maritime loolisterisal Visiter CeRter aR8 at the terminus to Scenic Drive 
adjacent to the proposed Nature Interpretive Visitor Center. Vehicular drop
offs shall be paved with enhanced pavement and shall have planted islands. 
A minimum of two benches and one covered trash receptacle shall be 
provided at each drop-off. The facility shall be sited in a location that avoids 
the degradation of environmentally sensitive habitat areas. 
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8. LANDSCAPE DESIGN 
• Harbor Point Park shall be landscaped with native and drought tolerant 

materials appropriate to the habitat type as identified in Table 4.14.2-9R8 
Table 4.16.1. AsseRt ~laRtiR~s imme€1iately a€ijaseRt te ti=Je visiter resreatieA 
fasilities may be ~laRte€1 s~o~bjest te a~~mval by ti=Je Qirester ef Gemmt.~Rity 
QevelepmeRt. 

• 1\R epeR mea€1ew appmpriate te iRfurmal ~o~ses si=Jall be establisi=Je€1 iR ti=Je 
area eveFieel'tiR~ ti=Je QaRa j;leiRt ...,ar8er. It sl=lall 8e sempese€1 ef apprepriate 
Rative ~rasses er ~m~o~R€1severs. 

• S~o~bjest te ftlel me€1ifisatieR aR€1 eti=Jer restristieRs, lew saRepy trees si=Jall 8e 
selestively plaRte€1 vtiti=JiR §Q feet ef ti=Je MaFitime HisteFisal Visiter CeRteF, 
G~o~lt~o~Fal :O.rts VisiteF CeRteF aR€1 t>Jat~o~re IRterpretive VisiteF CeRter. Trees may 
alse be selestively plaRte€1 witi=JiR aR€1 imme€1iately a€1jaseRt te parkiR~ areas. 
TFees si=Jall 8e lesate€1 te miRimize seRfiists witi=J views frem s~o~rm~o~R€1iR@J 
areas. 

• Irrigation shall be temporary in those areas adjacent to the coastal bluffs. 
j;lefmaReRt irri~atieR si=Jall 8e allewe€1 witi=JiR eRI=laRse€1 laR€1ssape zeRes 
imme€1iately a€1jaseRt te visiter fasilities aR€1 as re~~o~ire€1. See Section 4.16 for 
additional irrigation guidelines. 

9. OWNERSHIP, CONSTRUCTION AND MAINTENANCE 
The Harbor Point Park shall be transferred to the City pursuant to tRe 
re~t.~iFemeRts efSection 4.4(A.) above ti=Je QevelepmeRt 1\~reemeRt. The 
property shall be conveyed subject to the completion of all improvements, which 
shall be constructed by the Landowner/Developer. The maintenance and 
management costs shall be borne by the Landowner/Developer, as detailed in 
Section 4.14, Coastal Resource Management Program, for a one year period, 
and thereafter, by the City. An endowment may be utilized to cover the costs of 
maintenance and management of environmentally sensitive habitat areas and 
such areas shall be managed and maintained consistent with the Headlands 
Conservation Park. 

159. (Biology) Figure 4.4.8 Harbor Point Park Conceptual Plan: Modify This Figure To 
Eliminate/Relocate Visitor Buildings And Parking To Avoid ESHA 

160. (Biology) Figure 4.4.9 Harbor Point Park Section: Modify Figure To Eliminate 
Maritime Historical Visitor Center And Patio, Replace Enhanced Plantings With 
Native Vegetation Restoration. 
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161. (Access/Biology) Modify Section 4.4.B.4., Strand Vista Park/Public Beach 
Access: 

10. DESIGN CONCEPT 
Create an active park that utilizes the unique site characteristic to provide 
dramatic coastal access and view opportunities. Establish the integrated trail 
system as a major feature within the park. Incorporate a series of view overlooks 
to establish public view opportunities. 

Create an improved public beach access, the North Strand Beach Access, by 
widening the existing County facility, and designing two rest/landing areas with 
view opportunities. Construct a new restroom and outdoor shower facility at the 
base of the stairs immediately above Strand Beach. If gates. guardhouses. 
barriers or other development designed to regulate or restrict public access are 
approved for Planning Area 2. those regulations or restrictions shall only be 
allowed in conjunction with the construction. operation and maintenance of a 
public funicular (inclined elevator) in Planning Area 1. parallel to the North Strand 
Beach Access. providing mechanized public access from the County beach 
parking lot to the beach. 

Create the Mid-Strand Vista Park Access as a new public path leading from the 
trail in approximately the middle of the park. to the Central Strand Beach Access 
at the intersection of the first residential cul-de-sac street. 

Create the Central Strand Beach Access as a new public path to Strand Beach, 
conveniently located within the Strand Vista Park, near the entry to the Strand 
Residential neighborhood (Planning Area 2). The entry of the Central Strand 
Beach Access shall be designed to encourage public use, i.e., architectural 
elements shall be incorporated into the entry to distinguish it and appropriate 
signage announcing the presence and encouraging use of the access by the 
public shall be posted. The Central Strand Beach Access shall provide direct 
access to Strand Beach, opening a portion of the property currently fenced and 
restricted from public use. 

Construct the South Strand Beach Access to provide additional access to Strand 
Beach. Create new coastal view opportunities by establishing a public overlook 
area adjacent to the Selva Road entry, and by integrating rest/landing areas into 
the "switchback" public access trail. The South Strand Beach Access will provide 
direct access to the beach, opening a portion of the property currently fenced 
and restricted from public use. Construction of this walkway implements the 
coastal access identified in the Certified Dana Point Local Coastal Program. 
Construct a new restroom and outdoor shower facility above Strand Beach. 
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11. PROGRAM 
Intensity of Use: 

Level of Development: 

Proposed Uses: 

Program Elements: 

Site Features 

Recreation-Moderately high. Multiple recreation 
activities permitted. 

Moderately high. Multiple public trails, overlooks, rest 
areas, visitor recreation facilitie§¥ (public restroom~ 
and showers), funicular, public art, coastal access 
pathways. The facilities shall be sited in locations that 
avoid the degradation of environmentally sensitive 
habitat areas located on the Strand bluff face in the 
vicinity of the South Strand Beach Access. 

Walking, bicycling, hiking, jogging, picnicking, 
restroom, and shower facilities. Coastal access and 
view opportunities. 

Drought tolerant landscape materials with appropriate 
transitions to native materials at the south end. 
Vegetation on the bluff face south of the Strand 
residential and seaward of the Selva Road extension 
shall be solely native vegetation appropriate to the 
habitat type. Pedestrian/bicycle access pathways. 
Scenic overlooks. Visitor recreational facility. 
Interpretive informational signage. Public art. 
Vertical and lateral coastal access. Safety fencing, 
view fencing. 

• A meandering 1 0' wide concrete pedestrian trail shall be constructed within 
the linear park. As appropriate, the trail shall be grade separated, with 
approximately a five-foot difference in elevation between the trail and parking 
lot. See Figure 4.4.11, Strand Vista Park Prototypical Trail Section. 

• Pedestrian plazas/overlooks shall consist of enlarged paved areas, 
appropriate metal view fencing, with a minimum of two benches, a picnic 
table, and a trash receptacle. If necessary, retaining walls adjacent to the 
trails or overlooks shall be constructed of appropriate, durable materials that 
blend with the setting. See Figure 4.4.12, Strand Vista Park Conceptual 
Overlooks. 

• The existing County public beach access shall be improved as the North Strand 
Beach Access. Two overlooks providing coastal views, rest/landing areas shall 
be incorporated into the trail design. Benches shall be provided at each 
overlook. The access shall be enhanced through new landscaping and related 
amenities to integrate it with Strand Vista Park. See Figure 4.4.13, North Strand 
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Beach Access Cross-Section. If gates. guardhouses. barriers or other 
development designed to regulate or restrict public access are approved for 
Planning Area 2. those regulations or restrictions shall only be allowed in 
conjunction with the construction. operation and maintenance of a public 
funicular (inclined elevator) in Planning Area 1. parallel to the North Strand 
Beach Access. providing mechanized public access from the County beach 
parking lot to the beach. Signs located at the boarding area of the funicular and 
visible from vehicles traveling on Selva Road shall indicate the hours of 
operation. any fee. and notice that if the funicular is out of service for more than 
3 consecutive scheduled operating days. public vehicular access through 
Planning Area 2 for passenger drop-off shall be available during the period of 
service outage. 

• ATwo visitor recreation facilit~ consisting of new restroom~ and shower 
facilities shall be constructed at the base of the North Strand Beach Acces5T 
and the South Strand Beach Access. above Strand Beach. As necessary, 
Yiew=fencing shall be provided. 

• The Mid-Strand Vista Park Access shall consist of an 8' wide concrete 
walkway and shall be constructed in approximately the middle of the park. 
from the park trail to a connection with the Central Strand Beach Access at 
the intersection of the first residential cul-de-sac street. 

• The Central Strand Beach Access shall consist of a concrete walkway 8' wide 
which will parallel the spine road for the Strand residential neighborhood, as 
illustrated in Figures 4.4.15 and 4.4.16. Above the beach, at the same level 
as the lowest row of lots, the access shall be incorporated into a 50' wide 
landscaped extension of Strand Beach Park and the minimum 8 foot wide 
public path that shall be located seaward of the Strand residential 
development and on ·top or landward of any shoreline protective device. 
Within the 50' wide landscaped extension only, the trail shall be 1 0' wide. 

• South Strand Beach Access shall be constructed as a 6' wide "switchback" 
trail from Selva Road to the southern portion of the beach. An overlook shall 
be provided at the top of the walkway, adjacent to Selva Road. Additional rest 
areas/overlooks shall be incorporated into the trail at key locations and safety 
view fence shall be installed as necessary. The path and associated facilities 
shall be sited in locations that avoid the degradation of environmentally 
sensitive habitat areas located on the Strand bluff face. Fencing and/or 
barrier plantings shall be placed along the perimeter of trails passing through 
or adjacent to environmentally sensitive habitat areas to prevent human 
intrusion into sensitive habitat. direct people toward trails and to confine users 
to the trails. As noted above. a restroom/shower facility will be constructed 
above Strand Beach near the beach terminus of the South Strand Beach 
Access. 
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12. LANDSCAPE DESIGN 

• Landscape within Strand Vista Park and the North Strand Beach Access shall 
be more "manicured" in character yet still tied to the overall landscape theme. 
Materials will be selected from Table 4.16.1, Landscape Palette. Existing site 
vegetation shall be selectively removed to create and enhance ocean views. 
Palm, cypress and other vertical shaped trees will be planted at the 
pedestrian plazas/over looks but spaced to ensure preservation of views. 
Low trees and shrubs shall be planted on the slope of the western side of the 
trail in order to preserve public views. 

• b:aR98&a~eVegetation along the South Beach Access shall be native shrubs, 
ground covers and drought tolerant materials appropriate to the habitat type. 
The landscaping should transition into native materials from Selva Road into 
the slope area. Vegetation on the bluff face south of the Strand residential 
and seaward of the Selva Road extension shall be solely native vegetation 
appropriate to the habitat type. Native trees shall be selectively planted as 
necessary to screen adjacent uses except that trees shall not be planted 
along the south access. Selesteo ~laRtiR§ sf tF998 may B9 151899 alBA§ t~9 
sewt~ a&&988 te ~revi€19 8t:la€Je aRe vi8l:lal iRteFe8t. Trees shall be located to 
minimize conflicts with views from surrounding areas. 

• Within the guidelines identified in Section 4.16, permanent irrigation may be 
provided within Strand Vista Park, as well as those areas adjacent to the 
North and South accessways. Slope areas with native materials will require 
irrigation for plant establishment and possible fuel modification interface. 

13. OWNERSHIP, CONSTRUCTION, MAINTENANCE 
Strand Vista Park shall be transferred to the City pursuant to Section 4.4(A.) 
above the 09¥91e~meRt P.§F89FR9Rt. The property shall be conveyed subject to 
the completion of all improvements, which shall be constructed by the 
Landowner/Developer. The Landowner/Developer shall enter into a 
Construction and Maintenance Agreement with the County for those portions of 
the County Strand Beach parking lot that abut the Strand Vista Park. The 
maintenance and management costs shall be borne by the 
Landowner/Developer, as detailed in Section 4.1~4. Coastal Resources 
Management Program, for a one year period, and thereafter, by the City. The 
City reserves the right to trim or remove trees for the preservation of public 
views. The Landowner/Developer shall enter into a Construction and 
Maintenance Agreement with the appropriate public agency for the funicular. 

162. (Access) Modify Figure 4.4.10 Strand Vista Park/Public Beach Access 
Conceptual Plan: Add Location Of Mid-Strand Vista Park Accessway And Funicular. 
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163. (Access) Figure 4.4.13 North Strand Beach Access Cross-Section: Show 
Funicular. 

164. (Access/Hazards) Modify Section 4.4.B.5, Strand Beach Park: 

14. DESIGN CONCEPT 
Create multiple public beach access opportunities, which connect to the 
integrated trail system. Provide numerous scenic overlooks and rest areas. 
Dedicate the private beach to public ownership and uses. Repair and maintain 
ReeeRstR;j€Jt the existing rock revetment (which lies within Planning Area 2)-te 
eRslilre ~lil~lie safe*¥ aRe te ereate ~lil~lie eeastal aeeess and move it landward. 
Utilize project design features such as nuisance water diversion to minimize 
water quality impacts and beach erosion. 

15. PROGRAM 
Intensity of Use: 

Level of Development: 

Proposed Uses: 

Program Elements: 

16. SITE FEATURES 

Recreation-very high. Multiple recreational 
activities permitted. 

Low. Limited to new coastal access pathways. 

Surfing, swimming, volleyball, picnics, walking, 
hiking, jogging, fishing, kayaking, and other 
water related activities. 

Establish public coastal access, emergency 
access, reeeRstr~;~etrepair and maintain the 
existing rock revetment and move it landward 
te eRS~;tFe ~~;~~lis safety aRe te miRimize eeastal 
8F9Si9R. 

• As identified in Strand Vista Park above, the North Strand Beach Access pathway 
shall consist of a 1 0' wide pedestrian sidewalk that connects to Dana Strand 
Qeasi;!Road directly adjacent to the north end of the County parking lot. In addition. 
a funicular will be constructed parallel to the North Strand Beach Access to convey 
members of the public from Strand Vista Park to a ramp to the beach. 

• Public restrooms and showers serving visitors to Strand Beach shall be constructed 
within the North Strand Beach Access and the South Strand Beach Access directly 
above the beach. 
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[no intervening changes] 
I 

• The emergency access and the Central Strand Beach Access will be protected from 
coastal erosion by incorporating the accessways into the design of the repaired an~ 
maintainedFeGeR&tAiletieR feF tRe revetment. 

• In conjunction with any shoreline protective device. an 8 foot wide concrete public 
access path shall be constructed seaward of the Strand residential developmenJ 
and on top or landward of any shoreline protective device. The path shall follow th~ 
entire length of the shoreline protective device from the North Strand Beach Access 
to the South Strand Beach Access. that shall be a minimum of 8 feet wide. plus any 
additional width necessarv to accommodate benches and picnic tables, between the 
seaward lot line of the Strand residential lots and the top edge of the shoreline 
protective device. Benches (minimum 2). picnic tables (minimum 2). and trash 
receptacles shall be available at regular intervals along the pathway. The location of 
the public pathway along the top or landward of the shoreline protective device will 
allow convenient year-round public access and recreational area along the beach 
which is currently interrupted by seasonal conditions and high tides. 

[no intervening changes] 

17. OWNERSHIP, CONSTRUCTION, MAINTENANCE 
The Strand Beach Park shall be offered for dedication or donation to the County 
pursuant to Section 4.4(A.) above U~e OevelefiJmeRt A~reemeRt. If the County 
does not accept the Strand Beach Park, it shall be offered for dedication or 
donation to the City. The property shall be conveyed subject to the completion 
of all improvements, which shall be constructed by the Landowner/Developer. 
Except for the beach, which will be the County's (or City's} responsibility upon 
acceptance, the maintenance and management costs shall be borne by the 
Landowner/Developer, as detailed in Section 4.13, Coastal Resources 
Management Program, for a one year period, and thereafter, by the County (or 
City). 

165. (Access/Hazards} Modify Figure 4.4.14 Strand Beach Park Conceptual 
Plan:Add A Minimum 8 Foot Wide Pathway Seaward Of The First Line Of 
Residences Within The Strand, And on top or Landward Of The Shoreline 
Protective Device, Along The Entire Length Of The Strand Residential Area 
Between The North Strand Beach Access And The South Strand Beach Access 
With Connections To Each Access As Well As The Central Strand Beach Access; 
Show Benches And Picnic Tables Along The Length Of The Accessway; Add A 
Shower To The Public Restroom At The North Strand Beach Access; Add A Public 
Restroom And Shower Near The Terminus Of The South Strand Beach Access; 
Modify 'Rock Revetment' To 'Shoreline Protective Device' 
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166. (Access/Hazards) Modify Figure 4.4.15 Central Strand Beach Concept Plan: 
Add A Minimum 8 Foot Wide Pathway Plus Additional Width To Accommodate 
Benches And Picnic Tables, Seaward Of The First Line Of Residences Within The 
Strand, And on top or Landward Of The Shoreline Protective Device With 
Connections To The Central Strand Beach Access; Show Benches And Picnic 
Tables; Modify 'Revetment' To 'Shoreline Protective Device' 

167. (Access) Modify Section 4.5.A, Public Trail/Access Plan, Public Trail/Access 
Descriptions: ... All proposed visitor recreation facilities shall be located in close 
proximity to the Public Trail Plan. The Public Trail/Access Plan includes the North, 
Mid-Strand Vista Park. Central and South Strand Beach pathways. and the pathway 
Q2.ralleling Strand Beach along the top or landward of the shoreline protective 
device. 

168. (Access/Biology) Figure 4.5.1 Public Trail/Access Plan: Modify This Figure 
Consistent With Prior Modifications; Show Public Accessway Seaward Of Strand 
Residential/on top or Landward Of Shoreline Protective Device; modify trail 
alignments through and adjacent to ESHA consistent with Exhibit 26b of the Staff 
Recommendation dated December 30, 2003. 

169. (Access) Figure 4.5.2 Coastal Access Plan: Modify This Figure Consistent With 
Prior Modifications; Show Mid-Strand Vista Park Access; Show Public Accessway 
Seaward Of Strand Residential/on top or Landward Of Shoreline Protective Device 

170. (Access) Figure 4.5.3 Coastal View Opportunities: Modify This Figure Consistent 
With Prior Modifications; Show Mid-Strand Vista Park Access; Show Public 
Accessway Seaward Of Strand Residential/on top or Landward Of Shoreline 
Protective Device 

171. (Biology) Modify Table 4.5.1, items 1 and 3: 1. Public and coastal access shall 
be established by a trail and a series of overlooks located near the coastal bluff 
edge consistent with the NCCP/HCP, subject to the approval of the City, the 
USFWS and the DFG. and California Coastal Commission, and located where the 
facilities will not degrade environmentally sensitive habitat area.; 3. The view 
overlooks may provide seating, interpretive signage, public art, and historical or 
other relevant information. to the extent such facilities can be located where they will 
not degrade environmentally sensitive habitat area. 

172. (Biology/Access) Modify Table 4.5.2, items 3-7: 3. The view overlooks may 
provide seating, interpretive signage, public art, and historical or other relevant 
information as determined by the City, to the extent such facilities can be located 
where they will not degrade environmentally sensitive habitat area.; 4. Any areas 
disturbed during the construction of the public access trails and overlooks. as well 
as current areas of disturbance, shall be re-vegetated with appropriate native 
species from the Headlands Revegetation Palette st::-J@jest te ft::-Jel meetifisatieR 
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I 
Fe€f1:4iremeRts. Fuel modification shall be prohibited within environmentally sensitivE~ 
habitat areas and habitat mitigation/restoration areas.; 5. The Hilltop Park shall 
contain passive recreational uses that complement the multi-use trail and view 
overlook, such as seating, fencing, habitat preservation areas, interpretive kiosks, 
and related landscape features to the extent such facilities can be located where 
they will not degrade environmentally sensitive habitat area.; 6. The Greenbelt 
Linkages shall contain passive recreational uses that complement the multi-use trail, 
such as seating, fencing, preservation areas, interpretive kiosks, a ~re~esed visiter 
resreatieRal fa&ility ~CeRservatieR CeAter), and related facilities to the extent such 
facilities can be located where they will not degrade environmentally sensitive 
habitat area.; 7. Parking shall be accommodated along the Street of the Green 
Lantern, along Scenic Drive, in the Planning Area 8a parking lot next to the 
proposed nature interpretive center, and in the County public parking lot adjacent to 
Selva Road. Six public parking spaces dedicated to open space users will also be 
provided in adjoining Planning Area 4. 

173. (Biology) Modify Table 4.5.3, items 3, 4, 5, : 3. The view overlooks shall provide 
seating, interpretive signage, public art, kiosks, and historical or other relevant 
information as determined by the City to the extent such facilities can be located 
where they will not degrade environmentally sensitive habitat area.; 4. TRe Harber 
PeiRt Park sRall iR&I1:4€te 1:4Ses tl;lat &em~lemeRt tl;le ~l:jbli& trail aRs everleeks, Sl:j&R 
as tRe ~re~eses veteraRs' memerial, aR€1 areas a~~re~riate fer ~i&Ri&s, 'NeeeiRgs, er 
etRer ~l:jblis ftmstieRs iR tRe immediate visiAity ef tRe ~m~eses ~l:jbli& visiter 
fa&ilities.; 5. The Harbor Point Park includes tAres ~m~esee ~wblis visiter reereatieR 
fa&ilities (e Maritime Histerieel Visiter CaRter ~ligRtRewse), Cl:jltl:jral Arts Visiter 
CeRter, aRe a Nature Interpretive Visitor Center to be constructed by the 
Landowner/Developer. eaoo The facility shall be designed to encourage public 
access by implementing educational or recreation programs that are open to the 
public.; 6. The visitor recreation facility~ shall have diversified, low cost public 
programs to attract visitors aRe eRsewrage tl;le ~l:jbli& te visit me Fe tRaR eRe fasility. 
The facility~ shall be designed as a destination points for the public trail system. 
7. The visitor recreation facility~ shall be open to the public year-round. The 
recipient public agency or non-profit entity will determine hours of operation.; 8. ~ 
~m~esss Cl:jltl:jral Arts Visiter CeRteF sl;lall be a ml:jlti ~1:4r~ese s~ase ef 
a~~reximately 2QQQ S€f. ft. tl;lat aseemme€1etes art exf;;lieitieRs, leGbs~res, 
preseRtatieRs, aA€1 iAstrwGtieAal fi:jAGtieAs.; 9. TRe ~m~eses MaFitime Histerieal 
Visiter CaRter (ligRtRel:jse) sl;lall be eesigAes as a re~liea ef a A early CaliferRia 
ligRtRel:4se aRs ~revise Risterisal S>(Ribits relates te CaliferRia maritima astivities as 
well as tRe Rister)' ef tRs lesal rogieA. 

174. (Access) Modify Table 4.5.4, items 5-6: 5. The Strand Vista Park shall include 
tAres five vertical public beach access pathways-South Strand Beach Access, Mid
Strand Vista Park Access. Central Strand Beach Access, aOO=North Strand Beach 
Access. and if gates. guardhouses. barriers or other development designed to 
regulate or restrict public access are approved for Planning Area 2. a public 
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funicular {inclined elevator). Lateral coastal access shall be provided along the top 
or landward of the shoreline protective device seaward of the Strand residential 
development.; 6. The Strand Vista Park proposes atwo public visitor recreation 
facilit~ (a-restroom and shower facilit~) to be constructed by the 
Landowner/Developer as part of the North and South Strand Beach Access, just 
above Strand Beach. 

175. (Access) Table 4.5.5, item 4 and add item 10: 4. PwbliG assess te ell areas 
ewtsioe ef U:Je ~F9fiJ8&e& itFeFl& Qeas~ Assess JJ&tRweys stolall be restFi&te&. A 
Ji)re~Fam ef feRGiR~, si~Rage, aR€1 etReF desi~R feetwres stolell EtiseewF&~e visiteFS 
fFem leeviRg t~e trails aRd ewtleeks.; 10. Lateral coastal access shall be provided 
along a minimum 8 foot wide pathway plus additional width to accommodate 
benches and picnic tables seaward of the first line of residences within the Strand. 
and on top or landward of the shoreline protective device. along the entire length of 
the Strand residential area between the North Strand Beach Access and the South 
Strand Beach Access with connections to each access as well as the Central Strand 
Beach Access. 

176. (Biology) Figure 4.6.1 Circulation Plan and 4.6.2, Street Sections: Modify These 
Figures Consistent With Prior Modifications. 

177. (Biology/Access) Modify Section 4.6.C: Green Lantern will be realigned to a 
traffic circle with Scenic Drive. Metered head-in and/or parallel parking along the 
realigned Street of the Green Lantern and Scenic Drive provides access to the 
adjacent parks, open space and public trail system. 

178. (Biology/Access) Modify Section 4.6.E: Scenic Drive exists on-site and provides 
access for the existing residential enclaves. With the implementation of the project, 
the multi-family residential enclave will take access via the extension of Selva Road 
(Dana Strand Road). Marguerita Road is a private easement. It will be removed 
and converted to open space. Scenic Drive will be realigned at the Green Lantern 
traffic circle. Portions of Planning Area 7, Headlands Conservation Park, Planning 
Area 8, Harbor Point Park, and Planning Area 9, Seaside Inn Visitor/Recreation 
Commercial, take access from Scenic Drive. 

[no intervening changes] 
... Restricted hourly parking (3-hour minimum) is proposed for the new parking lot 
adjacent to the Scenic Drive cul-de-sac. Metered (3-hour minimum) head-in parking 
along Scenic Drive provides additional access to the adjacent parks, open space 
and public trail system. 

179. (Water Quality) Modify Section 4.7: The existing site hydrology drains to three 
primary areas: Strand Beach, the coastal bluff edges, and to Dana Point Harbor. 
The majority of the drainage flows to Strand Beach where five storm drain outlets 
were constructed in the 1950s to service the mobile home park, as well as adjacent 
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off-site areas that drain to the Headlands. T~e Approximately 13 acres of off-site 
runoff drains through the project to Strand Beach includjgges portions of the County 
Salt Creek Parking Lot, Selva Road, and adjacent residential homes arid 
condominiums. On-site storm water runoff to Dana Point Harbor comes fror\1 
portions of the existing Cove Road, Scenic Drive, and the Street of the Green 
Lantern, which utilize concrete "V" ditches in Cove Road and storm drains in Green 
Lantern. Approximately 17 acres of offsite development. including ~Rortions of Blue 
Lantern and Santa Clara Avenue and the commercial and residential development 
associated with those streets. portions of Harbor Drive and the adjoining Countv 
parking lots also drain to the west end of Dana Point Harbor. 

180. (Water Quality) Modify title to Figure 4.7.1: Conceptual Drainage Plan and Best 
Management Practices;=and modify drawing consistent with prior suggested 
modifications. 

181. (Water Quality) Modify Section 4.7.B.2, Structural Controls (WQ1): Capture and 
filter the "first flush" (the initial 0.6~ inches of rain in a 24-hour period) to reduce 
sediment, bacteria and other water quality pollution; Locate sand filters or BMPs 
with equivalent or better treatment capabilitv in locations which will allow the 
treatment of onsite development areas as well as adjacent off-site, first flush storm , 
flows. Add a secondarv treatment system utilizing zeolite. clay or similar media 
filters to minimize nutrients (nitrates/phosphates) from reaching Dana Point Harbor. 
In conjunction with the City and County, determine the maintenance responsibilities 
for the filtering devices and similar BMPs.; Incorporate BMP devices that may 
include separators, sand filtering systems or other features into the storm water 
conveyance design to reduce oil, grease sediment, debris and other pollutants. All 
storm drain inlets shall include catch basin filters. 

182. (Water Quality) Modify Table 4.7.1, items 7 and 10: ?.Implement water-efficient 
and environmentally sensitive landscaping where practical. See Section 4.16. 
Irrigation Guidelines. for specific details of the irrigation requirements. Landscaping 
plant organization that combines species on the basis of climatic and habitat 
adaptations, and the incorporation of drought-resistant plants, can reduce irrigation 
and maintenance requirements. Native species will be adapted to the climate and 
require little supplemental irrigation.; 10. In the visitor/recreation commercial areas, 
ensure that all restaurants/food service facilities include grease traps and a wash
down area plumbed to drain to the sanitary sewer system for treatment and 
disposal. 

183. (Biology) Section 4.8, Conceptual Water Plan: The water system is illustrated in 
Figure 4.8.1, Conceptual Water Plan. The water plan meets the applicable 
requirements of the City and SCWD for fire flow and the proposed land uses. 
Adequate water capacity and lines exist on-site and at the property boundary to 
serve the project. If available, reclaimed water will be utilized to provide irrigation for 
common area landscaping. To the extent feasible. existing utilities. including water 
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lines. crossing through ooen · space areas containing environmentally sensitive 
habitat area shall be removed or abandoned in place. provided that any alternative 
utility alignment minimizes or avoids impacts upon environmentally sensitive habitat 
area.; Modify FIGURE 4.S.1 Conceptual Water Plan Consistent With Prior 
Suggested Modifications; Show Water Line Generally Following The Portion Of 
Marguerita Road To Be Removed Within The Headlands Conservation Park As 'To 
Be Removed Or Abandoned In Place, If Feasible' 

1S4. (Biology) Modify Section 4.10: ... New utilities and existing above ground utilities 
will be located underground as part of project development. Utilities shall be located 
outside of environmentally sensitive habitat areas unless it is demonstrated that 
there is no feasible alternative to siting them within ESHA. in which case the 
alignment shall minimize or avoid impacts upon environmentally sensitive habitat 
area to the maximum extent feasible. If feasible, utility pedestals, service 
substations, and utility vaults shall be located in appropriate locations with low 
visibility, to minimize the need for retaining walls and the potential to block existing 
or proposed signs or degrade public views.; Modify Figure 4.9.1 Conceptual Sewer 
Plan Consistent With Suggested Modifications. 

1S5. (Biology/HazardsNiews) Figure 4.11.1 Conceptual Grading Plan: Revise Grading 
Plan To Reflect Reconfiguration Of Bowl Area Residential To Avoid Esha (Except 
For Allowable Impact Area Identified In The General Plan/Lue/Ude/Cose); And 
Revise Grading Plan In Strand Residential To Reflect More Landward Alignment Of 
Shoreline Protective Device. 

1S6. (Biology/Hazards) Modify Table 4.11.1, items 4, 6, S, 10, 11, 13, 14: 4. Grading 
adjacent to greenbelt linkages shall, where feasible, blend to match existing natural 
contours. Disturbed areas adjacent to greenbelt linkages shall be re-vegetated with 
native er eU:ter a~prewiate vegetation.; 6. S~:;~Djest te fwel meeifisatieR reetwiremeAts, 
aAII disturbed areas within Recreation Open Space shall be re-vegetated with 
appropriate drought tolerant and native plant materials.; S. Grading or disturbance of 
areas containing environmentally sensitive habitat area and/or designated 
Conservation Open Space shall be minimized to accommodate only those uses 
consistent with avoiding the degradation of environmentally sensitive habitat areas. 
except as allowed under Conservation Open Space Element Policy [Suggested Mod 
7SJ and Section 3.5.E of the Planned Development District [Suggested Mod 12Sl. 
and public safety, public access, and management of existing natural resources.; 
1 0. Grading and construction in Planning Areas 7 (Headlands Conservation Park)T 
and Sa (Harbor Point Park), aRe 9 (Ssasies IRA) shall follow the minimum 50 foot 
bluff ~setback criteria, or greater setback as established in a City reviewed, 
licensed geotechnical report.; 11. Grading in Planning Area Sa (Harbor Point Park) 
shall be limited to that necessary to provide public access, the proposed visitor 
recreation facilities, and public amenities. Grading shall be prohibited in locations 
that degrade environmentally sensitive habitat areas.; 13. Grading in Planning Area 
1 (Strand Vista Park) adjacent to the South Strand Beach Access shall, where 
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feasible, blend into the adjoining natural contours, and disturbed areas shall be re
vegetated with native vegetation identified in Table 4.14.2. Grading shall be 
prohibited in locations that degrade environmentally sensitive habitat areas. exceot 
as allowed under Conservation Open Space Element Policy [Suggested Mod 781 
and Section 3.5.E of the Planned Development District [Suggested Mod 1281; 14. 
Grading in Planning Areas 2 (Strand Residential Neighborhood) and 3 (Strand 
Beach Park) associated with the FeseRstrwGtieR ef t~e e:Ki&tiRS see F8lJetmeRtrepair 
and maintenance of the shoreline protective device shall not encroach seaward of 
the toe of the existing revetment. except as necessarv to comply with Section 3.5.G, 
of the Planned Development District relative to rock/material retrieval from the 
beach. et eeeresl'\, unless improvements are specifically necessary to create or 
enhance public access and/or public safety. The shoreline protective device shall be 
located at or landward of the existing revetment toe <depicted on Figure 1. Existing 
Revetment Alignment (TOE). The Keith Companies dated Januarv 8. 2004 ). such 
that. the average position of the shoreline protective device is moved at least 5 feet 
landward or easterly. 

187. (Biology) Section 4.13, Coastal Resources Management Program and 4.14 
Parks and Open Space Management Plan: Modify entire program as follows: 
Prohibit fuel modification of any form whatsoever (including but not limited to, 
thinning, pruning, native vegetation removal, irrigation, or plant palette controls) 
within retained ESHA and mitigation/restoration areas; change the 3 year monitoring 
program to a minimum 5 year monitoring program with provisions for extension of 
the monitoring period to address failures to meet performance criteria; require a 
perpetual maintenance program for all retained ESHA and mitigation/restoration 
areas weed removal, pest control, and plant replacement, as well as to appropriately 
manage human encroachment into habitat areas; mandate submittal of complete 
habitat/open space restoration, monitoring and perpetual maintenance plans in the 
filing of coastal development permit applications; 

188. (Biology) Figure 4.14.1 and 4.14.2, Fuel Modification Plan: Revise Development 
Plan Such That No Fuel Modification Is Necessary Within Environmentally Sensitive 
Habitat Areas except as necessary to accommodate the development of a 65-90 
room inn within Planning Area 9. 

189. (Biology) Table 4.14.2, Revegetation Plant Palette: Revise Plant Palette To 
Include Only Species Which Have Historically Been Documented On Site, In 
Coastal Sage Scrub, Coastal Bluff Scrub, Or Native Grassland, Or Could 
Reasonably Be Expected In Those Habitats Based On Documentation Of 
Comparable Nearby Habitat. 

190. (Biology/Water Quality/Hazards) Modify Section 4.16, Master Landscape and 
Irrigation Guidelines: ... The landscape palette, as identified in Table 4.14 .2, 
Vegetation Plant Palette, include materials that enhance public views, conserve 
water, reduce risks of fire hazard, and miRimizeavoid invasive plant materials. 
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Natural landscaping and fuel modification requirements shall follow the guidelines 
outlined in Section 4.14, Parks and Open Space Management Plan, which also 
include details concerning landscaping in native, indigenous or fuel modification 
areas. 

Utilizing vertical landscape elements such as ~elms, sy~ress eR€1 similar trees to 
frame views shall enhance significant public coastal view opportunities. Private 
homeowners and the commercial development in Planning Area 9 are encouraged 
to utilize plant species from the following list. However, landscaping for residential 
lots and Planning Area 9 shall be established at the Site Development Permit 
approval, and may vary from the list provided any plant utilized is both non-invasive 
and drought tolerant. In addition to the City approved Site Development Permit, in 
conjunction with the final maps, an architectural review board and conditions, 
covenants, and restrictions (CC&Rs) shall be established for the residential 
neighborhoods and address landscape guidelines. All landscape guidelines shall 
restrict materials to ensure public views from public areas are maintained 
permanently. Furthermore. all landscape guidelines shall mandate the use of native 
plants appropriate to the habitat tvoe throughout the Headlands. excepting 
landscaping on private residential lots and within Planning Area 9 where use of 
native plants shall be encouraged but where non-native. non-invasive. drought 
tolerant plants may be utilized. 

[no intervening changes] 
... To support this effort, residential. commercial. common area and slope irrigation 
systems will include sophisticated technological components and the following 
guidelines shall be incorporated: 

• State-of-the-art Agutomatic irrigation controllers that incorporate real time 
weather data via a wireless communications system. These will be adjusted 
seasonally according to historic weather patterns and water requirements for 
each specific plant zone. Controllers will have the capacity for manual 
override to enable landscape maintenance personnel the ability to make 
informed adjustments to watering schedules based on fluctuations of on-site 
microclimates and regional rainfall. 

• Moisture sensors within sensitive slope areas. These devices monitor soil 
moisture content and interrupt regularly scheduled watering during cooler 
climate periods that cause lower plant evapotranspiration and result in 
reduced irrigation demand. 

• For common area landscaping. if not covered by the wireless communication 
system. Rrain gauges shall be connected to irrigation controllers. These will 
monitor rainfall volume and interrupt watering schedules in response to site 
specific rainfall conditions. Rain gauges will be located adjacent to 
controllers to facilitate monitoring by maintenance personnel. 
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I 
• Multiple valves in plant associations. Plant species with similar wat•r 

requirements shall be grouped together so that irrigation valves can be zoned 
according to the optimum water frequency and duration. Additionally, 
planting areas with similar exposures (i.e. north-facing vs. south-facing) shall 
be zoned together since similar plants with different sun or wind exposures 
will have different watering needs. 

• Use of drip irrigation. aRe efficient low-flow irrigation emitters and/or other 
appropriate technology to minimize irrigation requirements and over-irrigation. 

191. (Biology/Water Quality/Hazards) Figure 4.16.1 Landscape Zone Master Plan, 
Modify Figure To Revised Development Plan; Revise Locations Of 'Native And/Or 
Indigenous' To Incorporate All Portions Of The Headlands, Excepting The Individual 
Residential Lots and Planning Area 9; Revise The 'Drought Tolerant' Designation To 
Read 'Drought Tolerant, Non-Invasive' And Apply That Designation To The 
Residential Lots and Planning Area 9 

192. (Biology/Water Quality/Hazards) Table 4.16.1, Landscape Palette: Modify Plant 
Palette To Eliminate Invasive Species And Non-Drought Tolerant Species; Modify 
Types Of Species Allowable Within Respective Planning Areas To Conform With 
Requirement That All Areas, Excepting The Individual Residential Lots and Planning ' 
Area 9, Shall Have Native Plant Landscaping; add following clarification: Additional 
species may be added with approval of the Director of Community Development 
provided that any addition conforms with the requirement that native plants 
appropriate to the habitat tvpe are used throughout the Headlands. excepting 
landscaping on private residential lots and Planning Area 9 where use of native 
plants shall be encouraged but where non-native. non-invasive. drought tolerant 
plants may be utilized .. 

193. (Coastal Resources) Section 9.34.010, Intent and Purpose: A Planned 
Development District shall comply with the regulations and provisions of thebesal 
Ceastal PFe§Fam wtleR s~GR aFeas aFe witRiR ttle Ceastal OveFiay CistFiGt aRe ttle 
General Plan (including. for any Planned Development District or part thereof that is 
within the Coastal Overlay District. the Coastal Land Use Plan) and shall provide 
adequate standards to promote the public health, safety and general welfare. The 
criteria upon which applications for Planned Development Districts shall be judged 
and approved will include the following: 
1. [no intervening changes] 
6. For areas located in the Coastal Overlay District. developments that conform 
with the Coastal Land Use Plan. 

194. (Coastal Resources) Section 9.34.020: ... After initiation of the process to 
consider an application for a Planned Development District, the procedures 
identified in this Chapter 9.34 shall be followed. Amendments to Title 9 and to the 
Land Use Element. Urban Design Element. and Conservation/Open Space Element 

Page: 102 

.......... --------------



....... __________ __ 
Dana Point LCP Amendment 1-03 

Suggested Modifications: Implementation Plan 
Revised Findings 

of the General Plan shall not be effective in the coastal zone for local coastal 
program purooses unless and until effectively certified by the Coastal Commission 
as an amendment to the Local Coastal Program. An amendment to the Local 
Coastal Program shall be processed pursuant to the provisions of Section 
9.61.080(e) of Title 9. 

195. (Coastal Resources) Section 9.34.030: Approval of the Application of the 
Planned Development District shall include findings by the City Council that the 
Planned Development District is consistent with, and provides for the orderly, 
systematic, and specific implementation of the General Plan. Approval of a Planned 
Development District in the Coastal Overlay District shall include findings by the Citv 
Council that the Planned Development District is consistent with and adequate to 
carrv out the provisions of the Land Use Plan of the City's Local Coastal Program. 

196. (Coastal Resources) Section 9.34.040: ... Adoption of the Planned Development 
District shall include an amendment of the Zoning Map to identify the Planned 
Development District area, its corresponding Planned Development District number, 
and inclusion of the Planned Development District as an appendix to the Zoning 
Code. For Planned Development Districts in the Coastal Overlay District. the 
procedures for Local Coastal Program amendments described in Chapter 9.61 of 
this Code shall also apply. 

197. (Coastal Resources) Section 9.34.070: ... If the City Council finds that such 
application is in conformity with the General Plan land. for areas within the Coastal 
Overlay District. the Land Use Plan of the Local Coastal Proaram). and the intent of 
this article, and that the property is suitable for the proposed development, it may 
approve such application. If such application is not in such conformity with any one 
of those items, the application shall not be approved. 

198. (Coastal Resources) Section 9.34.080: 7. For Planned Development 
Districts located in the Coastal Overlay District. the implementing actions described 
in the Planned Development District conform with. or adequately carry out. the 
provisions of the certified land use plan. 

199. (Coastal Resources) Section 9. 75.120 "L" Definitions and Illustrations of the 
Zoning Code/IP: Local Coastal Program (LCP) --a local government's (a) land use 
plans, (b) zoning ordinances, (c) zoning district maps, and (d) within sensitive 
coastal resources areas, other implementing actions, which, when taken together, 
meet the requirements of, and implement the provisions and policies of the 
California Coastal Act of 1976 (as amended) at the local level. The Local Coastal 
Program for the City of Dana Point is comprised of the Dana Point Specific 
Plan/Local Coastal Program (for all areas within the coastal zone excepting 
Monarch Beach. the Headlands and Capistrano Beach) and for Monarch Beach. the 
Headlands. and Capistrano Beach the coastal land use plan consists of the Land 
Use Element, Urban Design Element, and Conservation/Open Space Element of the 
General Plan, and the implementation plan for those areas consists of the Zoning 
Code, tl;;!e OaRa PeiRt S~esifis PlaR/besal Geastal Pregr=am, the Monarch Beach 
Resort Specific Plan. and Sections 3.0 and 4.0 of the Headlands Development and 
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Conservation Plan the Cat:Jistrar=~e ieaeh ~J:Jesi~s PlaRJbesal Geastaf P~gram. 
(Coastal Act/30108.6). 
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VI. Findings for Denial of the City Of Dana Point's Land Use 
Plan Amendment, as submitted 

The Commission hereby finds and declares as follows. The following pages contain the 
specific findings for denial of the City of Dana Point Land Use Plan Amendment, as 
submitted. 

A. ENVIRONMENTALLY SENSITIVE HABITAT 

The proposed Land Use Plan Amendment (LUPA) would designate the Headlands 
promontory and the bluffs of the Harbor Point promontory for conservation. In addition, 
the proposed LUP contains an outline for the provision of funding to conserve and 
manage this habitat. These elements of the proposed plan are in keeping with Coastal 
Act provisions requiring the preservation and enhancement of sensitive habitat areas. 
Nevertheless, the proposed plan also contains -and lacks- elements that render the 
proposal inconsistent with the Chapter 3 policies of the Coastal Act, as submitted. 

Section 30240 of the Coastal Act requires that environmentally sensitive habitat areas 
be protected against any significant disruption of habitat values and only uses 
dependent on those resources be allowed within those areas. Section 30240 also 
requires that development adjacent to environmentally sensitive habitat areas plus 
parks and recreation areas will be sited and designed to prevent impacts that would 
significantly degrade those areas and should be compatible with the continuance of 
those habitat and recreation areas. 

Environmentally sensitive habitat areas are defined in Section 30107.5 of the California 
Coastal Act as follows: 

"Environmentally sensitive area" means any area in which plant or anima/life or their 
habitats are either rare or especially valuable because of their special nature or role 
in an ecosystem and which could be easily disturbed or degraded by human 
activities and developments. 

1. LOCATION OF ESHA ON THE HEADLANDS SITE 

As described more fully in Exhibits 15a and 15b, and incorporated here by reference, 
the upland ESHA at the Headlands site is defined by the presence of rare vegetation, 
the presence of special status plant species and the presence of special status wildlife 
including the presence and habitat required of the Federally threatened California 
gnatcatcher (Polioptila californica californica) and the Federally endangered Pacific 
pocket mouse {Perognathus longimembris pacificus). 
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: 

Fourteen special-status plant species have been identified on the Headlands site over1 

time, as follows: Blochman's dudleya, Coulter's saltbush, Nuttall's scrub oak, Cliff 
spurge, Vernal barley, California box-thorn, Woolly seablight, Western dichondra, Small 
flowered microseris, Cliff malocothrix, Palmer's grappling hook, Golden rayed 
pentacheata, and California groundsel. Not all of these special status plants have been 
observed during each plant survey. The occurrence of some of these species has been 
influenced by drought and ongoing impacts from recreational uses. However, at one 
time or another each of these species has been observed on the site. This serves to 
illustrate the point that native communities on-site function as habitat for a large suite of 
special status species. Floristically, this site is more diverse than sage-scrub found in 
most locales in the region (Beauchamp 1993 ). Coastal sites with this much diversity 
are uncommon {Exhibit 13c). The unusually large number of special status plant 
species observed on this site over time is an indication of the unique nature of this 
setting. More rare plants are known from the Dana Point Headlands than from Crystal 
Cove State Park, which is 20 times the size (Exhibit 13g). 

Seven special status wildlife species have been observed on the Headlands property 
over time, as follows: California gnatcatcher (Federally threatened), Pacific pocket 
mouse (Federally endangered), Cactus wren {State Species of Concern), Orange 
throated whiptail {State Species of Concern), San Diego woodrat (State Species of 
Concern), Coronado skink (State Specie of Concern), White-tailed kite (Fully 
protected), Quino checkerspot butterfly (Federally endangered). Of particular interest, 
is the presence of the federally protected California gnatcatcher and Pacific pocket 
mouse. 

Native plant communities on the Headlands site include, CSS, southern coastal bluff 
scrub, southern mixed chaparral, and disturbed southern needlegrass grassland. In 
addition there are disturbed areas and ornamental plantings. Four of these plant 
communities are highly threatened; coastal bluff scrub, Diegan coastal sage scrub, 
maritime succulent scrub and needlegrass grassland. These habitats are inherently 
rare and/or perform important ecosystem functions at the Headlands site by providing 
habitat for two federally listed wildlife species and up to thirteen special status plant 
species. Furthermore, these habitat areas are easily disturbed and degraded by 
human activity. As such, these areas constitute ESHA pursuant to the Coastal Act. 

Factors determining the location of ESHA include the presence of special status 
species, gnatcatcher territories, present and historical use of the site by gnatcatchers, 
and contiguity of habitat. The large contiguous patch of coastal sage scrub on the LCP 
site as well as the coastal bluff scrub, needlegrass grassland, and maritime succulent 
scrub are ESHA. In addition, the small patch of CSS adjacent to the northern 
residential enclave where a breeding pair of gnatcatchers was observed in 1991 and 
again in 2000 is ESHA. The boundaries of the upland ESHA on the HDCP LCP site are 
shown in Exhibit 15a. 
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2. LUP EFFECTS ON ESHA, AS SUBMITTED 

The proposed LUP amendment eliminates the 1986 LUP and replaces that LUP with 
the 1996 LUP. Furthermore, under the current proposal, policies would be added to 
and modified within the 1996 LUP in such a way as would render the LUP inconsistent 
with Section 30240 of the Coastal Act. 

a) Policy Inconsistencies 

The policies proposed in the LUP that are most directly related to open space and the 
protection of sensitive upland habitat on the Headlands site are found in the proposed 
Land Use Element (LUE) and Conservation Open Space Element (COSE) of the LUP, 
as follows: 

New Policies23 

LUE Policy 5.3: Preserve natural open space within the Headlands, especially 
along the coastal bluffs, and provide open space areas integrated throughout 
the development. (Coastal Act/30210-212.5, 30250, 30253) 

LUE Policy 5.12: Establish and preserve as public open space, the most unique 
and significant landforms on the property, which have been incorporated into 
the Headlands Conservation Park, the Harbor Point Park, the Hilltop Park, 
and the Strand Beach Park, all as shown on Figure LU-6. 

LUE Policy 5.17: Incorporate design elements into private development, such 
as view lot premiums, which will lower the amount of gross acreage devoted 
to development, and thus increase the acreage devoted to public recreation, 
open space, parks and visitor facilities. 

LUE Policy 5.25: Comply with the requirements of the Central Coastal Orange 
County Natural Communities Conservation Plan/Habitat Conservation Plan 
(NCCP/HCP) approved by the California Department of Fish and Game for 
the Headlands and avoid duplicative regulatory controls, in particular with 
respect to wildlife management programs such as the NCCP/HCP. (Coastal 
Act/3040 1 , 30411 ) 

City-modified 1996 LUP Policies24 (modifications proposed by the City shown in 
underline) 

23 As noted elsewhere, the proposed LUP amendment would replace the 1986 LUP with the 1996 LUP that the Commission 
certified for the Capistrano Beach and Monarch Beach areas of the City. When the 1996 LUP was certified, certain policies, groups 
of policies, and narrative that specifically related to portions of the City that were not being updated, were not certified by the 
Commission at that time. One example are the policies and groups of policies that related to the Headlands. The City's LUP 
submittal inaccurately presents these policies as existing certified policies in the 1996 LUP that are being changed, whereas, since 
the Commission never certified these policies, they are actually entirely 'new' to the 1996 LUP. 
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COSE Policy 3.1: Environmentally sensitive habitat areas, including important \ 
plant communities, wildlife habitats, marine refuge areas, riparian areas, I 

wildlife movement corridors, wetlands, and significant tree stands, such as 
those generally depicted on Figure COS-1, shall be preserved. Development 
in areas adjacent to environmentally sensitive habitat areas shall be sited and 
designed to prevent impacts which would significantly degrade those areas 
through such methods as, the practice of creative site planning, revegetation, 
and open space easement/dedications, and shall be compatible with the 
continuance of those habitat areas. A definitive determination of the 
existence of environmentally sensitive habitat areas on a specific site shall be 
made through the coastal development permitting process. For the 
Headlands, the determination of native habitats will be based on the findings 
of the NCCP/HCP and compliance with CEQA. (Coastal Act/30230, 30240) 

COSE Policy 3. 7: Environmentally sensitive habitat areas (ESHA) shall be 
protected against any significant disruption of habitat values, and only uses 
dependent on those resources shall be allowed within those areas. For the 
Headlands, a combination of on-site preservation and compliance with the 
requirements of the NCCP/HCP shall fulfill ESHA requirements. (Coastal 
Act/30240) 

The LUE also contains figures LU-4 and LU-6 that depict the boundaries of land use 
planning areas, designating certains areas for use as Visitor/Recreation Commercial, 
Residential, and Recreation/Open Space. In the proposed COSE of the LUP, there is 
also narrative discussing the NCCP/HCP and the landowners participation in that 
program. A table (COS-4) is also provided in the proposed COSE that describes 
proposed open space areas and the uses, in general, contemplated in those areas. 
Finally, COSE Figures COS-1, COS-4, COS-5, and COS-6 contain depictions of the 
sensitive resource areas on the site. 

Proposed COSE Policies 3.1 and 3. 7 include language that closely mirrors Section 
30240 of the Coastal Act. However, the proposed policies also contain language that 
would make no allowance for a site-specific determination of the presence of ESHA 
based on the Coastal Act definition of ESHA. Rather, the findings of the NCCP/HCP 
relative to the habitat on the project site -which are not based on Coastal Act 
standards-· would be used for a "determination of native habitats". It should be noted 
that the meaning of the phrase "determination of native habitats" within the proposed 
policies is ambiguous in at least two ways: (1) since the NCCP/HCP does not purport to 
identify ESHA for purposes of compliance with the Coastal Act, it's unclear what it 
means to simply refer to the findings of the NCCP/HCP as if it lists ESHA; and (2) in 
both proposed COSE Policies 3.1 and 3.7 the first sentence discusses protecting ESHA 
but then the policy goes on to discuss the identification of "native habitats", however, 
neither of the policies states either the relevance of native habitat or how it will define 

24 Portions of these policies were previously certified by the Commission when the 1996 LUP was certified for the Capistrano Beach 
and Monarch Beach areas. The proposed LUP would certify these policies as applicable to the Headlands and would add the 
language shown in underline to the policy. 
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"ESHA". For purposes of this analysis, the Commission has interpreted this proposed 
policy language to mean that the areas on the Headlands site identified as sensitive in 
the NCCP/HCP is the ESHA and that this sensitive habitat and any other habitat on the 
site may be impacted in the manner allowed in the NCCP/HCP. 

The NCCP/HCP findings25 recognize the presence of native habitat and the variety of 
sensitive plant and animal species found on the Headlands site and state that the site 
was considered for inclusion within the NCCP/HCP reserve system due to the presence 
of this habitat (Exhibits 11 a, 11 b). However, according to the NCCP/HCP and findings 
supporting the adoption of the NCCP/HCP (Exhibit 11 a, 11 b), the site was not included 
in the NCCP/HCP reserve system because 1) it was isolated from other elements of the 
Reserve System; 2) due to it's isolation from the other elements of the Reserve System 
the site would not provide any biological connectivity function for the Reserve System; 
3) the small size of the site in combination with existing disturbance "make it a poor 
candidate for long-term management and maintenance of existing biological values"; 4) 
the high cost of trying to include the site in the Reserve System; and 5) the site does 
not meet the requirements established in the NCCP/HCP reserve design guidelines for 
inclusion of a site within the reserve. The criteria used in the NCCP/HCP to determine 
whether a site should be included in the NCCP/HCP Reserve System are not the same 
criteria used to identify ESHA under the Coastal Act. Thus, even though the USFWS 
and CDFG found that the site doesn't qualify to be included in the NCCP/HCP Reserve, 
doesn't mean that habitat on the Headlands site doesn't qualify as ESHA. As described 
above and in Exhibits 15a, and 15b, there is habitat on the Headlands site that qualifies 
as ESHA under the Coastal Act. In order for the analysis required to be undertaken in 
the LUP policies to comply with the Coastal Act, that analysis would need to consider all 
the standards which apply when making a determination of ESHA. Proposed COSE 
Policies 3.1 and 3. 7 fail to utilize the Coastal Act definition of ESHA. Thus the policies 
are inconsistent with Sections 30240 and 30107.5 of the Coastal Act. 

b) Effects on ESHA Due to Development Configuration/Land Uses 

Using Coastal Act standards for determining ESHA, the project site contains 
approximately 49 acres of ESHA (Exhibit 15a). As described above, the LUP would 
designate 26.7 acres of land within the bowl area of the site for residential land use, 
another 4.4 acres of land would be designated for visitor/recreation commercial, and 
another 16.6 acres of land would be designated for recreation open space. The 
boundaries of these land use areas overlap the boundaries of the ESHA identified by 
the Commission (Exhibit 15c). The uses authorized by the LUP in these areas would 
allow grading and clearing vegetation; the construction of residential and commercial 
structures and appurtenances; roads, utilities and other infrastructure; and thinning and 
clearing native vegetation for fuel modification purposes, among other development. 
These uses would significantly disrupt habitat values and would not be uses dependent 

25 U.S. Fish & Wildlife Service and California Department of Fish and Game, et.al. 1996. Findings and Facts in Support of 
Findings Regarding the Central and Coastal Subregion Natural Community Conservation Plan/Habitat Conservation Plan Joint 
Programmatic Environmental Impact Report No. 553 (SCH No. 93071061) and Draft Environmental Impact Statement 95-59. 
Exhibit A dated April 9, 1996. 
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on the resources. Thus, the uses allowed under the LUP would be inconsistent with 
Section 30240 of the Coastal Act. 

Grading/cut slopes to accommodate construction of the 65-90 room seaside inn will 
extend beyond the boundaries of the 2.8 acre planning area for that use (i.e. so
identified as Planning Area 9 in the Implementation Program) into the Hilltop 
Park/Greenbelt planning area (i.e. so-identified as Planning Area 5 in the 
Implementation Program). Upon completion of construction of the seaside inn, the 
slopes within the Hilltop Park/Greenbelt will be graded to transition from the contours of 
the park to those within the site of the seaside inn. This grading constitutes adverse 
impacts to ESHA. 

The proposed LUP contemplates a variety of more intense public uses in the Harbor 
Point area, including parking areas, a maritime historical visitor center/lighthouse, 
cultural arts visitor center, nature interpretive center, manicured landscape, veterans 
memorial and decorative hardscape and trails. All of these are examples of visitor
oriented uses that, if appropriately sited, are encouraged under the Coastal Act. 
However, in this instance, all of these uses are contemplated in locations that would 
displace or degrade ESHA. 

c) Fuel Modification 

In conjunction with the grading to accommodate the seaside inn, the area within the 
Hilltop/Greenbelt will be re-vegetated and irrigated and the types of native plants 
allowed to be planted or allowed to colonize the area would be strictly controlled to 
those that are 'fire safe' (i.e. the area will remain fuel modified). Thus, that area will be 
highly managed in perpetuity as fuel modification/fire management, not as conserved 
habitat. These same types of fuel modification impacts within planned open 
spaces/'preserved habitat' are currently contemplated adjacent to other proposed 
residential and commercial development within the Headlands. Typically, OCFA 
requires implementation of a 170 foot wide fuel modification zone adjacent to 
development that faces upon potentially flammable open space areas . These fuel 
modification zones would normally require clearing, thinning and strict controls over the 
types of vegetation located within the 170 foot wide zone. However, in this case, an 
alternative fuel management plan that is tailored to existing and proposed site 
conditions is contemplated (Exhibit 28). In place of this 170 foot wide zone, the site 
specific fuel management plan relies on more narrow irrigated native plant zones 
adjacent to the development, including within open space areas. The irrigated zones 
would be planted with fire retardent native plants. These irrigated zones, combined with 
proposed roads, trails, fire resistant development perimeter walls, a prohibition within 
residential lots on the placement of combustible structures between primary residential 
structures and the open space areas, and use of fire resistant building design features 
would minimize fire hazards and the width of the zone within which clearing, thinning or 
plant palette controls would be necessary. However, based on the latest plan 
(December 2003) it does not eliminate the need for such controls within habitat 
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identified as ESHA. Fuel modification in these zones would consist of strict controls on 
the plant palette, clearing of 'volunteer' high fuel volume plant species that un
intentionally colonize the zone, confining certain types of plant species (i.e. California 
Sage Brush, Common Buckwheat, and Black Sage) to irrigated 'habitat islands', 
clearing, trimming and hand pruning to maintain the defined 'habitat islands' and 
required plant heights and removal of dead plant material, and yearly mowing of any 
grasses (native and non-native). The only open space area that wouldn't be subject to 
fuel modification is the habitat contained in the boundaries of the 'Headlands 
Conservation Park' located on the Headlands promontory. It should be noted that the 
fuel modification plan contemplated in the July 2001 and August 2003 editions of the 
City's submittal differs from a recent (December 2003) plan devised by the landowner. 
However, in all cases, fuel modification of some type is contemplated in the 'preserved' 
habitat. These uses would disturb or degrade the ESHA and would not be compatible 
with the preservation of these areas as habitat. Thus, the proposed LUP would fail to 
meet the requirements of and would conflict with Section 30240 of the Coastal Act. 

The landowner has stated that limiting the re-vegetation plant palette to native plants on 
the Orange County Fire Authority's (OCFA) list of approved 'fire safe' plants for re
vegetation efforts, the removal of deadwood, and the confinement of California Sage 
Brush, Common Buckwheat and Black Sage to habitat islands, does not constitute 'fuel 
modification' and would not have adverse impacts upon ESHA. The Commission does 
not concur. The limitations in the re-vegetation plant palette, the removal of deadwood, 
and the confinement of ESHA do constitute fuel modification, that would have adverse 
impacts upon ESHA beyond those disclosed as 'direct' displacement of ESHA (see 
Exhibit 26b). Furthermore, contrary to the landowner's assertions, there are significant, 
substantive differences between the fuel modification/fire management plan 
contemplated at the Headlands and those that were approved at the Marblehead site in 
San Clemente (COP 5-03-013). 

The proposed fuel modification/fire management plan would have significant adverse 
impacts upon existing ESHA and place long term management constraints upon 
'conserved' habitat. For instance, the list of plant species described as 'appropriate' to 
be adjacent to developed areas is missing species that are important to habitat 
restoration efforts at the site. The list also includes plant species that are inappropriate 
in a habitat restoration plan (see Exhibit 15f). 

Elsewhere, as proposed, the 'conserved' ESHA within the Hilltop Park/Greenbelt area 
would be subject to deadwood removal on an on-going basis as well as seasonal 
mowing of native grasslands located in that area. Deadwood removal cannot be 
accomplished without adversely changing the understory character of the habitat, as 
well as having impacts on the health of individual plants. Furthermore, the deadwood 
removal would require periodic disturbance to the habitat. The periodic intrusion into 
the habitat would disturb nesting and breeding of sensitive wildlife as well as present a 
trampling risk to Blochman's dudleya, a diminutive plant located in the area that is 
susceptible to such disturbance. Finally, it should be noted that CSS vegetation is 
woody and seasonally dry. It would be difficult, at best, for trained experts to confine 
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'deadwood removal' to truly 'dead' wood on these inherently dry, woody plants. Rather, 
the deadwood removal would amount to trimming and thinning of the habitat and not 
merely the removal of dead stems from individual plants. These impacts are not 
compatible with the continuance of the habitat areas and must be prohibited within 
retained ESHA and any other restored habitat areas on the site for which habitat 
mitigation credit is granted. 

Thus, the proposed fuel modification program would be inconsistent with past 
Commission actions and Section 30240 of the Coastal Act. 

d) Non-Native/Invasive Landscaping 

The development contemplated in the LUP would necessitate revegetation within the 
proposed open spaces, landscaping of the common areas within the commercial and 
residential subdivision, as well as landscaping along proposed roads. The use of non
native and invasive plant species within new development can cause adverse on-site 
and off-site impacts upon natural habitat areas. Non-native and invasive plant species 
can directly colonize adjacent natural habitat areas. In addition, the seeds from non
native and invasive plant species can be spread from the developed area into natural 
habitat areas via natural dispersal mechanisms such as wind or water runoff and animal 
consumption and dispersal. These non-native and invasive plants can displace native 
plant species and the wildlife which depends upon the native plants. Non-native and 
invasive plants often can also reduce the biodiversity of natural areas because -absent 
the natural controls which may have existed in the plant's native habitat- non-native 
plants can spread quickly and create a monoculture in place of a diverse collection of 
plant species. 

The LUP contains policies encouraging landscape plans that are substantially 
comprised of native plant species, however, the policies would allow non-native plants 
to be planted in some areas such as within the residential lots, interior landscaping in 
the commercial center and along roads and within medians. 

The placement of any non-native invasive plant species within the Headlands (which 
could potentially spread to the natural habitat areas) is a threat to the biological 
productivity of adjacent natural habitat and would not be compatible with the 
continuance of those habitat areas. Therefore, the Commission must ensure LUP 
policies place strict controls on the use of vegetation within the Headlands. Any LUP 
policies that encourage the introduction of non-native invasive species may significantly 
disrupt habitat values in ESHA and/or place non-resource dependent uses within 
ESHA, and are therefore inconsistent with 30240. The controls must apply to all 
landscaping associated with the development. 

Page: 112 

.......... ------------



Dana Point LCP Amendment 1-03 
Land Use Plan: Revised Findings for Denial, As Submitted 

e) ESHA Mapping 

Furthermore, the figures purporting to identify the sensitive habitat known to the City to 
be present on the site (e.g. Figure COS-1 ), do not disclose the presence of all the 
ESHA that is known to exist at the Headlands. Thus, the figures provided in the LUP 
are inconsistent with Sections 30240 and 30107.5 of the Coastal Act. 

f) Analysis of Above Effects Upon ESHA 

COSE Policies 3.1 and 3.7, and relevant figures, would allow impacts upon ESHA on
site, and then allow the impacts to the ESHA to be mitigated either on-site or off-site by 
the landowners participation in the NCCP/HCP. Section 30240 of the Coastal Act does 
not provide for such measures in lieu of protecting existing ESHA resources. A recent 
Court of Appeal decision [Bolsa Chica Land Trust v. Superior Court, 71 Cal. App. 4th 
493, 83 Cal Rptr. 2d 850 (1999)] speaks to the issue of mitigating the removal of ESHA 
through development by "creating" new habitat areas elsewhere. This case was 
regarding a Commission action approving an LCP for the Bolsa Chica area in Orange 
County. The Commission determined that a eucalyptus grove that serves as roosting 
habitat for raptors qualified as ESHA within the meaning of Section 30107.5 of the 
Coastal Act. The Commission found that residential development was permissible 
within the ESHA under Section 30240 because the eucalyptus grove was found to be in 
decline and because the LCP required an alternate raptor habitat be developed in a 
different area. 

In the decision, the Court held the following: 

The Coastal Act does not permit destruction of an environmentally sensitive 
habitat area [ESHA] simply because the destruction is mitigated offsite. At the 
very least, there must be some showing that the destruction is needed to serve 
some other environmental or economic interest recognized by the act. 83 
Cai.Rptr.2d at 853. 

The Court also said: 

[T]he language of section 30240 does not permit a process by which the habitat 
values of an ESHA can be isolated and then recreated in another location. 
Rather, a literal reading of the statute protects the area of an ESHA from uses 
which threaten the habitat values which exist in the ESHA. Importantly, while the 
obvious goal of section 30240 is to protect habitat values, the express terms of 
the statute do not provide that protection by treating those values as intangibles 
which can be moved from place to place to suit the needs of development. 
Rather, the terms of the statute protect habitat values by placing strict limits 
carefully controlling the manner uses in the area around the ESHA are 
developed. 83 Cai.Rptr. 2d at 858. 
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Thus, the requirements of Section 30240 of the Coastal Act cannot be met by 
destroying, removing or significantly disrupting an ESHA and attempting to create, 
restore or preserve commensurate habitat elsewhere. In order to protect ESHA, neither 
grading, nor construction of houses, commercial structures, roads, public facilities or 
fuel modification could occur within the habitat. However, the proposed LUP would 
allow the ESHA on the Headlands site to be partially destroyed for just these purposes. 
The proposed policies are therefore inconsistent with Chapter 3 of the Coastal Act and 
cannot be approved, as submitted. 

The court's statement that "[a)t the very least, there must be some showing that the 
destruction is needed to serve some other environmental or economic interest 
recognized by the act" is a reference to a balancing approach that is discussed 
separately below (see Section VII). Suffice it to say that there is no overriding Chapter 
3 resource protection policy advanced by the current proposal, as submitted, that would 
authorize the construction of houses, commercial development, public facilities or roads 
in the coastal zone or the establishment of fuel modification zones within sensitive 
habitat. Furthermore, any benefits that are provided by this project could be achieved 
without the proposed degree of disruption to the ESHA, including degradation of the on
site connectivity of the habitat, as there are alternative locations for the hotel and public 
facilities that would minimize or avoid impacts to ESHA (as compared with the present 
proposal), as well as alternative development footprints for the residential development 
that would minimize or avoid impacts to ESHA. 

In sum, the proposed LUP cannot be approved as submitted because it authorizes the 
destruction of significant, avoidable quantities of ESHA on the Headlands site, in 
violation of Section 30240 of the Coastal Act as interpreted by the Court of Appeal in 
Bolsa Chica. 

3. ESHA BUFFERING 

The development that is contemplated in the proposed LUP for the Headlands will bring 
with it significant threats to the integrity and continued functioning of the ESHA that is 
currently present. Section 30240 of the Coastal Act requires that development adjacent 
to ESHA be sited and designed to prevent impacts that would significantly degrade 
those areas, and shall be compatible with the continuance of those habitat areas. 
Buffers and development setbacks protect biological productivity by providing the 
horizontal spatial separation necessary to preserve habitat values and transitional 
terrestrial habitat area. Furthermore, buffers may sometimes allow limited human use 
such as low-impact recreation, and minor development such as trails, fences and 
similar recreational appurtenances when it will not significantly affect resource values. 
Buffer areas are not in themselves a part of the environmentally sensitive habitat area 
to be protected. Spatial separation minimizes the adverse effects of human use and 
urban development on wildlife habitat value through physical partitioning. The greater 
the spatial separation, the greater the protection afforded the biological values that are 
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at risk. Buffers may also provide ecological functions essential for species in the 
ESHA. 

Typically, buffers are identified by a certain distance between the resource to be 
protected and development activities that are prohibited (e.g. 50 foot wide buffer 
between ESHA and the limits of grading for development). The proposed LUP has 
policies that contain language corollary to Section 30240(b) of the Coastal Act. 
However, the proposed LUP policies place limitations on the application of that policy to 
the Headlands. In addition, the LUP makes reference to certain 'greenbelt buffers' that 
are to be located between the habitat that is proposed to be conserved (i.e. the 
Headlands Conservation Park) and other development areas. However, the LUP does 
not identify specific buffer standards or widths with which development must conform. 
Furthermore, the LUP identifies the types of uses authorized within the 'greenbelt 
buffer', as public trails, open space parking, visitor recreational facilities, seating, 
signage, fuel modification, landscape features, security fencing, public roads necessary 
to access open space areas. Some of these uses, such as trails, signs, and seating, if 
sited properly, such as at the outer edge of the buffer away from the ESHA, would be 
allowable within a buffer. However, other uses, such as buildings, parking tots, roads, 
and other more intense uses are generally inappropriate within habitat buffers. In the 
absence of policies that establish appropriate minimum buffers between ESHA and 
development areas and identify the uses that would be allowed within those buffers, 
excluding inappropriate uses, the Commission must deny the proposed LUP as it is 
inconsistent with Section 30240(b) of the Coastal Act.. 

4. MITIGATION 

The proposed LUP would allow an increased human presence within and adjacent to 
habitat that will have negative effects on coastal resources. Assuming that such 
impacts to sensitive habitat were allowable, they would nevertheless have to be off-set. 
To mitigate adverse effects on habitat, the Commission would require the creation of 
replacement habitat, restoration of existing degraded ESHA, and the completion, 
implementation and funding of a habitat management plan for all of the preserved, 
created and restored habitat in perpetuity. The habitat management plan would provide 
a vehicle for public education, informative signs, weed control, trail maintenance, and 
on-going needs for repair and restoration. The proposed LUP does not contain policies 
to implement these requirements, thus the LUP cannot be found consistent with Section 
30240 or 30250 of the Coastal Act. 

5. RELATIONSHIP BETWEEN CURRENT PROPOSAL, THE 
EXISTING LCP, AND THE EXISTING SUBDIVISION 

The City and landowner have presented their view that the proposed LCP amendment 
is, on balance, more protective of coastal resources than the existing LCP that pertains 
to 95.1 acres of the 121.3 acre site. The City and landowner have argued that full 
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build-out under the existing LCP would result in up to 310 single family residences, 
hotels, commercial structures and other development within areas that under the 
proposed LCP would be at least partially conserved in either recreation or conservation 
oriented open space. Furthermore, the City and landowner have argued that the 
existing LCP fails to identify any ESHA on the project site, and in fact, makes an 
affirmative determination that the habitat is not ESHA. The City and landowner base 
this assertion, in part, on non-policy narrative which discusses the general state of 
coastal sage scrub habitat in the Dana Point area. Specifically, that non-policy 
narrative states "[t]he Dana Point area contains a mix of native and introduced biotic 
communities including riparian, coastal sage scrub, and ruderal communities which do 
not fit into the Coastal Act definition of environmentally sensitive habitat 
areas.26"(Exhibit 3b) The City and landowner also refer to subsequent narrative which 
states that the regional significance of several coastal strand species found in areas of 
exposed sand on in the Headlands area is questionable. The City and landowner have 
argued that the existing LCP affords little protection to existing on-site habitat, and 
endorses off-site mitigation for impacts to sensitive habitat. The City and landowner 
have argued that language within the LCP that refers to a mitigation plan suggests that 
the LCP contemplates impacts to ESHA by development such as houses and 
commercial structures, and allows those impacts to be mitigated, including off-site 
mitigation. 

The Commission has reviewed and given consideration to the City and landowners 
arguments regarding the existing versus proposed LCP. Although the City and 
landowner have raised valid concerns relative to the LCP, the Commission disagrees 
with the characterization that the existing LCP makes an affirmative determination that 
the site contains no ESHA. The narrative to which the City and landowner refer is 
background information discussing the general understanding at the time about the 
overall habitat mix in the Dana Point area. This is not a specific discussion about the 
habitat on the subject site or at any given area within the greater Dana Point area. In 
fact, the LCP contains specific LUP policies, most notably Policy 18, which mandate a 
site-specific analysis for the identification of any rare, endangered, threatened or 
especially valuable species and their habitats on a given site at the time of a permit 
application. The IP (see Policy G.2.L.) contains further details regarding this 
requirement (Exhibit 3b). The Commission's findings adopting the existing LCP27 

(Exhibit 3c) make clear there was information suggesting that habitat at the Headlands 
site could qualify as ESHA, but that additional surveys and analysis was necessary to 
make the determination28

. Furthermore, the Commission disagrees with the contention 
that there are no provisions in the existing LCP that would prevent impacts on sensitive 
habitat. The existing LCP contains policies that substantially conform with the 

26 Orange County Environmental Management Agency. 1986. Local Coastal Program, South Coast Planning Unit, Dana Point, 
Volume 3. Section II.B.2.a., pages 5-6. 
27 California Coastal Commission. 1985. County of Orange, Resubmittal of Dana Point Local Coastal Program for Public Hearing 
and Commission Action at the meeting of October 22, 1985, that fully incorporate by reference the findings dated December 23, 
1983 regarding County of Orange, Resubmittal of Dana Point Local Coastal Program for possible Commission action at the 
meeting of January 10-13, 1984, as described in the meeting notice. 
28 In any event, the standard for the Commission's review of the proposed LCP amendment in this respect is whether it accurately 
characterizes the ESHA that exists on the ground at the present time, not whether it is more or less protective than the existing 
system. Thus, even if the existing LCP were to state unequivocally that this area contained no ESHA, that would not alter the task 
before the Commission. The question before the Commission is whether, as an empirical fact, the area is ESHA. 
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requirements of Section 30240 and in fact directly reference that Coastal Act policy 
(see LUP Policies 1, 2, 3, 4, 7, 8, 10, 11, 13, 14, and 18, and IP Policy G.2.L.). Thus, 
there are policies in the existing LCP that could be relied upon to both identify ESHA 
and protect those areas from development that would disturb the ESHA. 

Furthermore, the Commission disagrees with the City and landowners assertion that the 
reference to 'mitigation' within the existing LCPs policies suggests that impacts for 
residential, commercial or other development upon ESHA are authorized provided that 
such impacts are mitigated. The intent of the language regarding 'mitigation' is stated 
clearly in the Commission's findings relative to approval of the existing LCP (Exhibit 3c). 
First, Part II of those findings states the intent of the policies is to implement the 
mandatory protections identified in Section 30240(a) of the Coastal Act and limits the 
uses within ESHA to those dependent upon the resource. The concept of mitigation is 
limited to mitigation to offset impacts to ESHA that are produced by uses that are 
dependent upon the resource and don't significantly disrupt habitat values, and which 
are therefore allowed. For instance, the Commission has found that construction of 
nature trails are uses dependent on the resource. Nonetheless, the construction of a 
nature trail may cause impacts that would need to be mitigated. Whereas, 
development such as houses, a hotel or commercial development are not resource 
dependent uses, and thus would not be allowed within ESHA. Since such uses are 
prohibited, the impact wouldn't be allowed and the need for mitigation would be moot. 
Second, Part IV of those findings reaffirms that "[t]he objective of the Commission's 
suggested modification for the Headlands sector is to protect environmentally sensitive 
habitat areas consistent with Coastal Act Section 30240". The findings describe the 
concept of identifying the location of ESHA and then expanding open space areas to 
capture and preserve these sensitive habitat areas, at the time a coastal development 
permit is sought. The findings specifically contemplate reconfiguring the land uses 
identified in the LCP so that resources are protected from impacts, not impacted and 
then mitigated. The concept of transplantation is also discussed in the findings, but this 
is in the context of situations where transplantation is necessary in order to both save 
the habitat and address an unavoidable hazard (such as a collapsing cliff), or as a 
means of creating or enhancing habitat elsewhere provided that such transplantation 
does not significantly disrupt the habitat at the donor site29

. 

The City and landowner have also pointed out the presence of an existing subdivision 
of the property that carves the Headlands site into about 300 lots. The City has 
expressed concern regarding the potential that the bulk of these lots -which are 
presently commonly owned by a single entity- could be sold and developed in 
fragments30 (Exhibit 18a). Furthermore, the City expresses concern about the potential 
for inverse condemnation actions in association with these lots. 

29 Of course, as is indicated above. the relative degree of protection provided by the proposed LCP amendment versus the existing 
LCP is not the standard for the Commission's review of this proposal in any event. The Commission's review of the current 
~roposal is based on the standards established by the policies in Chapter 3 of the Coastal Act. 

0 Rutan & Tucker. 2003. Dana Point Local Coastal Program Amendment. Letter dated August 19, 2003 from A. Patrick Munoz, 
City Attorney, City of Dana Point, to Deborah Lee, Deputy Director, California Coastal Commission. 
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The Commission recognizes the landowners rights to some economic use of their 
property. However, while no evidence has been submitted to the Commission that , 
would call into question the legality of the existing subdivision, there is also no eviden~ 
that the landowner has perfected their right to develop each lot (see, e.g., District 
lntown Properties v. District of Columbia, 198 F.3d 874 (D.C. Cir. 1999). It is also 
notable that the existing LCP does not mention or recognize any existing subdivision on 
the property. There is only limited recognizable correlation between the existing lot 
configuration and the land use areas designated in the existing LCP. In fact, many of 
the small parcels created by the existing subdivision are designated for use as 
conservation or other open space under the existing LCP. Furthermore, the landowner 
would need to reconfigure lots to create a functional residential development and 
consolidate many of the small parcels into larger parcels in order to reasonably develop 
that land for the hotel and commercial uses that are designated under the existing LCP. 
Based on the historic level of community concern over the importance of the Headlands 
as a resource in Dana Point, it can be reasonably anticipated that the process of 
obtaining entitlements based on the existing subdivision at the local level (and the State 
level if appealed) would, at a minimum, be arduous. Nevertheless, barring the 
surfacing of information that would call the legality of the lots into question, the 
Commission would recognize that the landowner does have at least some legally 
recognizable right to an economic use of its property at the permitting stage. Thus, the 
existing subdivision represents an interest -albeit of uncertain value- that the 
Commission should consider and weigh in its decision regarding the present LCP 
proposal and any alternative development plans for the site. Moreover, as the courts 
have held, the LCP is not the point in the regulatory process when taking arise. Sierra 
Club v. California Coastal Commission (1993), 12 Cal. App. 4th 602. While takings 
concerns need not be ignored, they are more properly addressed at the permitting 
stage. See Cal. Pub. Res. Code§ 30010. 

6. RELATIONSHIP BETWEEN ESHA AND NCCP/HCP 

The landowner has challenged Commission staff on its determination that the 
Headlands site contains ESHA. The landowner's primary arguments were set forth 
most formally in an August 11, 2003 letter from the landowner's counsel. 31 (Exhibit 
18b ). That letter raises several issues to which the Commission hereby responds. 
Most of the issues relate to the NCCP/HCP discussed above. As indicated above, that 
plan allows development to impact up to 30 acres of coastal sage scrub habitat on the 
land at issue in this action. It is against this background that the landowner makes the 
following arguments. 

Citing Sections 30401 and 30411 of the Coastal Act, the landowner asserts that the 
Commission's identification of ESHA on the project site runs counter to state law in two 
respects. Because Section 30411(a) recognizes the Department of Fish and Game 

31 Sheppard Mullin Richter & Hampton. 2003. Headlands Reserve LLC Project, LCP Amendment (1-03) to Dana Point LCP, City 
of Dana Point, California. Letter dated August 11, 2003, from Joseph E. Petrillo, Sheppard Mullin Richter & Hampton to Ralph 
Faust, California Coastal Commission. 
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(CDFG) and the Fish and Game Commission as "the principal state agencies 
responsible for the establishment and control of wildlife and fishery management 
programs," the landowner asserts that the Commission must defer to CDFG's 
conclusion that the Headlands habitat is "of low biological significance."32 However, this 
is wrong for three reasons. First, there is no declaration in the findings33 for the 
NCCP/HCP that the Headlands habitat is of low biological significance as is suggested 
by the landowner. Contrarily, the findings state the site was considered for inclusion in 
the reserve system due to the variety of sensitive plant and animal species that are 
found on the site. Rather, those findings state that the Headlands site is not a viable 
candidate for inclusion in the NCCP/HCP Reserve System (Exhibit 11 a, 11 b) largely 
because of its isolation from the other components of the Reserve System and the 
difficulty and expense of adequately managing the area as a component of the Reserve 
System. Furthermore, as is indicated in Exhibit 15a , the NCCP/HCP's failure to include 
the subject area as part of the NCCP/HCP Reserve System does not mean that CDFG 
found the area to be of low biological significance. The very essence of such plans is to 
decide which of many ecologically valuable areas are the most important ones in 
accomplishing the goals of the plan. Moreover, those goals are related to protecting 
certain target species and communities from extinction.34 Thus, the decision is 
inherently focused on a narrower subject-matter than the Commission's ESHA analysis 
(which looks at all rare and especially valuable species and habitats rather than just 
target ones)35 and on a narrower goal than the Commission's charge under Section 
30240 (to protect all ESHA against significant disruption of habitat values and prohibit 
non-resource-dependent uses in any such area, rather than just the "most important" 
ones). Second, even if the NCCP/HCP had implied a conclusion by CDFG that the 
area was not ecologically valuable, that assessment would be pursuant to a different 
standard from the Commission's standard for identifying ESHA. Indeed, the Coastal 
Act definition of ESHA requires designation of "rare" as well as valuable species and 
habitats. In any event, the Commission is statutorily obligated to make its own 
determination under its own standard, as established by the Coastal Act, and while it 
can take into account information and opinions expressed by CDFG, the Commission 
must look at all of the relevant information and come to its own conclusion.36 

The other respect in which the landowner claims the Commission's ESHA identification 
runs contrary to state law flows from the necessary consequences of that ESHA 
identification. Once ESHA has been identified, Section 30240 of the Coastal Act 
requires that the ESHA be protected and that only uses dependent on the ESHA 
resources be allowed within the area. Consequently, the landowner argues that the 

32 Letter at 3. 
33 U.S. Fish & Wildlife Service and California Department of Fish and Game, et.al. 1996. Findings and Facts in Support of 
Findings Regarding the Central and Coastal Subregion Natural Community Conservation Plan/Habitat Conservation Plan Joint 
Programmatic Environmental Impact Report No. 553 (SCH No. 93071061) and Draft Environmental Impact Statement 95-59. 
Exhibit A dated Apri19, 1996. 
34 See NCCP/HCP, Part I,§ A.3.c. . 
35 One example of where these two approaches diverge is Coulter's saltbush, a rare plant listed on CNPS list 18, which was used 
by the Commission as one indication of ESHA, but which appears not to have been covered by the NCCP. See NCCP/HCP 
~ 4.5.1, Table 4-8. . 

The prior Commission actions that the landowner's counsel cites in footnote six of the letter are inapplicable. In the case of the 
first one (permit number 6-98-127), the letter cites a February 28, 2002 staff report that did not even go to the Commission. That 
report was modified, and it was only the revised version that was presented to the Commission. The revised approach, approved 
by the Commission in May of 2002, relied on other factors in concluding that an area was not ESHA. 
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very identification of ESHA imposes controls that constitute a 'wildlife management 
strategy.' Section 30411(a) of the Coastal Act prohibits the Commission from 
establishing or imposing any "controls" with respect to "wildlife and fishery management 
programs ... that duplicate or exceed regulatory controls established by [CDFG, 
among others]." Neither the identification of ESHA nor the development restrictions 
that flow from that identification, both of which are the responsibility· of the Commission 
under the Coastal Act, and no other agency, constitute the imposition of controls on, or 
the implementation of, wildlife or fishery management programs within the meaning of 
Section 30411 of the Coastal Act. Indeed, the Commission has consistently read and 
applied Section 30411 not to apply to the Commission's basic role in carrying out the 
land use policies in Chapter 3 of the Coastal Act. 

More generally, the landowner's argument is based on the false assumption that the 
subject of CDFG's regulatory authority and the subject of the Commission's regulatory 
authority are one and the same. Thus, they conclude, any regulation by the 
Commission of an area already subject to CDFG's regulation via an NCCP must be 
duplicative. In fact, the two agencies have complementary roles, with distinct regulatory 
foci. CDFG enters into natural communities conservation plans ("NCCPs") pursuant to 
the Natural Community Conservation Plannin~ Ace7 ("NCCP Act") and its authority 
under the California Endangered Species Act. 8 While CDFG's focus in entering into 
NCCPs is on the management of endangered species, the Commission's separate and 
unique regulatory focus is the use and development of land and the impacts thereof on 
a whole host of coastal resources. This distinction is made clear by focusing on any 
one of the many Chapter 3 policies other than section 30240. The Commission can 
and must regulate development in this area on the basis of its impact on any of the 
coastal resources the Commission is charged with protecting. 

The landowner next argues that the NCCP/HCP is binding on the Commission because 
the chief of the California Resources Agency, the Secretary of Resources, was a 
signatory to the NCCP/HCP Implementing Agreement, and the Commission is part of 
the Resources Agency. However, this argument fails for a whole host of reasons, 
ranging from the statutory language and purpose of the NCCP Act to the very text of the 
Implementing Agreement itself. To begin with, it is notable that three Resources 
Agency departments (CDFG, the Department of Forestry, and the Department of Parks 
& Recreation) are all parties to the agreement. If, as the landowner argues, every 
department within the Resources Agency were automatically bound by the Resources 
Agency's execution of the Implementing Agreement, there would have been no reason 
for these three departments to be signatories to the agreement. Moreover, the 
statutory scheme explicitly states that the planning agreement, at least, is only binding 
on agencies that are a party to it39

. It is also notable that the phrase "assurances 
policy" is defined as certainty for private landowners "in [Endangered Species Act] 
Habitat Conservation Planning" - not all planning-related review of development in the 
subject area generally. Furthermore, the findings of the agreement state that the U.S. 

37 Cal. Fish & Game Code§§ 2800 et seq. (see, specifically, section 2810}. 
38 Cal. Fish & Game Code §§ 2050 et seq. 
39 Cal. Fish & Game Code§ 2810(b)(1) 
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Fish and Wildlife Service ("USFWS") and CDFG find that the agreement "meets the 
requirements for a habitat conservation plan for purposes of [the state and federal 
Endangered Species Acts] and the NCCP Act," without any reference to other statutory 
or regulatory schemes. Finally, Section 8 of the agreement (on mutual assurances) 
specifically lists commitments made by "County and Cities" (section 8.1 ), Participating 
Landowners (section 8.2), USFWS (section 8.3), CDFG (section 8.4), and CDF (section 
8.5), and then says, in section 8.6, that the parties "acknowledge that the Participating 
Landowners may also be subject to permit requirements of agencies not parties to this 
Agreement." All of the above factors demonstrate that 1) the Commission was not a 
signatory to the NCCP/HCP; 2) the Commission is not bound by the NCCP/HCP 

. Implementation Agreement simply because the Resources Agency was a signatory to 
the agreement; and 3) the NCCP/HCP is only designed to carry out the requirements of 
the NCCP Act and Endangered Species Act requirements, and not the Coastal Act40

, 

and thus, that Section 30411 is not applicable here. 

The landowner also points to Government Code Section 12805. 1 's requirement that the 
Secretary of Resources facilitate coordination between CDFG and the Commission. 
The landowner cites this provision as evidence that her signature on the Implementing 
Agreement must be assumed to reflect an incorporation of the Commission's role. This 
argument turns Section 12805.1 on its head. Section 12805.1 was adopted to facilitate 
such coordination specifically in order to clarify the complementary roles of the two 
agencies. It was adopted as an alternative to a separate proposal that would have 
curtailed the Commission's authority under Section 30240 of the Coastal Act based on 
CDFG's actions. The Legislature's rejection of that other bill, and the subsequent 
failure of the formal attempts at mediating a coordinated approach pursuant to Section 
12805.1 ,41 left the Commission's 30240 authority fully in tact and unimpaired by 
CDFG's actions pursuant to the NCCP law. 

The underlying principle in all of the above is that the NCCP/HCP process was never 
intended to, and does not, supplant the Commission's regulatory authority over land 
use and development. This is clear from numerous disclaimers and references in 
guidelines and agreements applicable to NCCPs and HCPs. For example, the Habitat 
Conservation Planning Handbook adopted in 1996 by the USFWS and the National 
Marine Fisheries Service specifically states in its "Helpful Hints" section (pages 1-17) 
that the "activities addressed under an HCP may be subject to federal laws other than 
the ESA, such as the Coastal Zone Management Act. ... Service staff should check 
the requirements of these statutes and ensure that Service responsibilities under these 
laws, if any, are satisfied, and that the applicant is notified of these other requirements 

40 The landowner also argues that the Commission is estopped from designating ESHA on the site based on a 1996 letter from the 
Commission's South Coast District Director commenting on the proposed NCCP/HCP. Letter from Chuck Damm to Gary 
Medeiros, Orange County Environmental Management Agency (Jan. 29, 1996). The Commission is not bound by these statements 
made in this letter, which are, in any event, general statements,~ • .!1.9:., page 2 ("Generally speaking, therefore, the NCCP/HCP 
fulfills [the) two criteria [of Section 30240))", and explicitly non-committal. See, .!1.9:., page 3 ("However, in some cases the HCCP 
process may be more liberal than the Coastal Act because it would allow development in some areas that qualify as ESHA"); page 
5 ("Any plans required by the NCCP/HCP to implement the provisions of the Adaptive Management Program may have to be 
submitted as amendments to the certified LCPs"). 
41 It is also notable that this NCCP/HCP predated the entire mediation process. The Secretary obviously did not believe that her 
signature on the Implementation Agreements bound the Commission at that time. If she did, she would not have needed to initiate 
the mediation to work out a means of involving the Commission in future NCCPs. 
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from the beginning." Similarly, the California Resources Agency's 1993 NCCP Process 
Guidelines state that "A variety of state and federal laws may apply to the area subject' 
to a subregional NCCP. Inasmuch as any other law affects land planning an 
conservation issues, it is desirable that the NCCP anticipate these requirements so as 
to minimize conflicting purposes ... ". Indeed, the very purpose of legislation such as 
the federal Coastal Zone Management Act and the California Coastal Act is to provide 
heightened protection for areas of special significance, beyond that which may be 
provided by legislation of more general geographic scope. 

None of this is to say that the Commission does not respect the NCCP/HCP process or 
that it does not take into account the information and analyses presented by CDFG or 
other resource agencies. The Commission has made concerted efforts to integrate its 
role with these important programs and has repeatedly indicated that the most effective 
and meaningful way to do so is for the Commission to be involved in the development 
of NCCPs and HCPs so that NCCP-related provisions can be integrated into LCPs in a 
coordinated planning process. 

Finally, independent of the NCCP/HCP issues, the landowner asserts that the habitat 
on the Headlands site simply does not meet the definition of ESHA under the Coastal 
Act. The Commission disagrees with the landowners assertions and -as elsewhere
incorporates herein by reference the response to this assertion provided in Exhibits 15a 
and 15b. The Commission wishes to place particular emphasis on three points made in 
that memorandum (Exhibit 15a). First, the Commission's determination of whether any 
given areas constitutes ESHA under the Coastal Act is based on the totality of evidence 
it receives, and is always based on site-specific analyses and recommendations made 
by its staff. Accordingly, in this instance, as in all instances, the Commission's decision 
to delineating the area listed in Exhibits 13a and 13b as ESHA is not based solely on 
the presence of coastal sage scrub in the area. Secondly, although the Commission 
considers the functionality of habitat in determining whether an area constitutes ESHA, 
it does not consider the concept of viability in the sense put forth by the applicant (i.e., 
likelihood of long-term survival) as a factor that is directly relevant to the Commission's 
delineation. Accordingly, in this instance, the Commission's delineation is based on its 
assessment of the ability of the species and habitat in the delineated areas to function 
effectively and thereby to serve an especially valuable role in the ecosystem. Finally, 
the Commission delineates ESHA based on the statutory definition in Section 30107.5 
Nothing in that provision allows the Commission to exclude an area from classification 
as ESHA simply because it has suffered significant disturbance and/or degradation. As 
long as the area meets the other criteria in that definition and remains susceptible of 
being easily disturbed or degraded beyond its current level of disturbance or 
degradation, the area can and will be delineated as ESHA. 

7. OTHER ESHA ISSUES 

As noted above, the Headlands site is affected by an existing subdivision that created 
lots that are located partly or wholly within ESHA. The City and landowner have argued 
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that the proposed LCP would eliminate adverse impacts to sensitive habitat by 
designating significant areas of sensitive land within the Headlands area as open 
space. However, the designation of open space may not be an adequate means of 
assuring that the lots within those designated areas will be preserved in perpetuity as 
open space. The owner of any lot within the area designated open space could assert 
a takings claim if some type of development is not authorized on that lot. If 
development were to occur, it would cause significant adverse impacts upon ESHA. 
Other impacts from developing each lot would also occur, including significant visual 
impacts. In order to minimize or avoid this situation, the LUP must contain provisions to 
eliminate the underlying land division within the 121 acre Headlands area, in favor of a 
land division that consolidates the open space/ESHA areas into single or groups of lots 
that are designated as open spaces. The LUP contains no such program, thus, the 
LCP does not adequately protect ESHA. Thus, the Commission finds the proposed 
LUP cannot be found consistent with Section 30240 of the Coastal Act. 

8. ANALYSIS OF REVISED INFORMAL SUBMITTAL 

The City staff has submitted some proposed changes to the LUP that respond, in part, 
to the issues raised above42

. Most notably, the proposal reduces the 26.7 acre 
residential area that overlaps ESHA to 20.2 acres, and it places the remainder acreage 
into the areas designated recreation open space (Exhibit 6b). Nevertheless, the 20.2 
acres of residential area would still overlap approximately 6.5 acres of ESHA within the 
bowl area. Furthermore, the LUP contains fuel modification provisions that would 
necessitate a fire.:resistant plant palette, irrigation, trimming, thinning and mowing within 
ESHA. These fuel modification activities would disturb the habitat and degrade the 
ESHA, beyond the 6.5 identified acres. In addition, no changes are made to the siting 
or configuration of the commercial areas. Thus, commercial retail and hotel uses would 
still be allowed by the proposed LUP within ESHA. Finally, no changes were made to 
the types of uses contemplated in the Harbor Point promontory area. Roads, parking 
lots, community structures such as a lighthouse, among other development, could still 
be constructed within ESHA under the proposed LUP. Construction and operation of 
these uses within the ESHA would remove or degrade an additional approximately 5 
acres of ESHA, not including fuel modification impacts which would result in additional 
impacts. Therefore, additional changes to the LUP, beyond those identified by the City, 
are necessary in order for the Commission to find the LUP consistent with Section 
30240 of the Coastal Act. 

42 Although these changes are not formally submitted, the Commission provides this guidance in response to the submittal in order 
to clarify the Coastal Act's requirements for an approvable program 
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B. HAZARDS 

The principal Coastal Act policy relative to Hazards is Section 30253. Another 
applicable policy is Section 30235 of the Coastal Act. These policies along with other 
applicable policies will be used to evaluate the conformance of the LCPA with the 
Coastal Act. Section 30253 of the Coastal Act mandates that development minimize 
risks to life and property in areas of high geologic, flood, and fire hazard. It also 
requires that development assure stability and structural integrity and neither create nor 
contribute significantly to erosion, geologic instability, or destruction of the site or 
surrounding areas, or in any way require the construction of protective devices that 
would substantially alter natural landforms along bluffs or cliffs. Section 30235 requires 
the Commission to permit the construction of protective devices to serve coastal 
dependent uses, to protect existing structures, and to protect existing beaches in 
danger of erosion, despite the conflict that such construction might present with other 
Coastal Act policies; however, Section 30235 limits its mandate to the three instances 
listed above and even then to situations in which the project is designed to eliminate or 
mitigate adverse impacts on local shoreline sand supply and where there are existing 
structures in danger from erosion. 

The proposed LUP would allow the development of approximately 50 lots for private 
custom homes in a depression ("the Bowl") area, and now containing a greenhouse and 
nursery; and approximately 75 lots for private custom homes on a sloping site 
consisting of an ancient landslide complex above Strand Beach and previously 
occupied by a trailer park. Approximately 2.2 million cubic yards of grading would be 
required to implement the development contemplated. The majority of the grading 
would take the form of the removal of about one million cubic yards of material from the 
upper portion of the landslide complex above Strand Beach, the removal and re
compaction of 33,000 cubic yards of material in the lower portion of this landslide 
complex, and the addition of approximately one million cubic yards of fill to the Bowl 
area. Together, this grading is proposed in order to accomplish two main purposes: it 
would balance the landslide forces to yield acceptable factors of safety against sliding 
for the Strand, allowing development there, and it would elevate building pads in the 
Bowl to provide better coastal views from the development that would be allowed to be 
constructed there. To protect the development of the Strand area, and as part of the 
stabilization plan for the ancient landslide complex, the proposed LUP amendment 
would allow the rebuilding and enlargement of an existing approximately 2,240 foot long 
revetment that extends nearly the length of Strand Beach, and is contiguous with 
several thousand feet of revetment protecting development upcoast of the Headlands 
area. 

In order to allow for this type of development, the proposed LUP amendment includes 
the following policies: 

COSE Policy 2.8: Minimize risks to life and property, and preserve the natural 
environment, by siting and clustering new development away from areas 
which have physical constraints associated with steep topography and 

Page: 124 



...... ____________ _ 
Dana Point LCP Amendment 1-03 

Land Use Plan: Revised Findings for Denial, As Submitted 

unstable slopes; and where such areas are designated as Recreation/Open 
Space or include bluffs, beaches, or wetlands, exclude such areas from the 
calculation of net acreage available for determining development intensity or 
density potential. For the Headlands. minimization of risk to life and property 
and preservation of the natural environment is met by a requirement that new 
development be sited and clustered into areas determined by geological 
feasibility studies to be suitable. such as by remediation of unstable slopes 
impacted by such new development. (Coastal Act/30233, 30253) 

COSE Policy 2.14: Shoreline or ocean protective devices such as revetments, 
breakwaters, groins, harbor channels, seawalls, cliff retaining walls, and other 
such construction that alters shoreline processes shall be permitted when 
required to serve coastal-dependent uses or to protect existing structures or 
public beaches in danger from erosion, and when designed to eliminate or 
mitigate adverse impacts on local shoreline sand supply and minimize 
adverse impacts on public use of sandy beach areas. For the Headlands. the 
potential for coastal slope erosion shall be minimized and public safety and 
coastal access protected by reconstruction of the existing revetment. Such 
reconstruction must not encroach seaward of the toe of the existing 
revetment at bedrock unless improvements are necessary to create or 
enhance new public access and/or public safetv. (Coastal Act/30210-12, 
30235) 

The proposed LUP also contains narrative and un-numbered 'policies' in the UDE that 
call for the re-construction of the revetment. 

The proposed narrative and policies would explicitly allow the reconstruction of a 
shoreline protective device along the Strand without any analysis of the negative 
impacts of the device or a showing that the device is necessary to serve the purposes 
listed in Section 30235. Thus, the proposed LUP would be inconsistent with Section 
30235 of the Coastal Act. Furthermore, COSE Policy 2.8 and 2.14 are designed to 
allow the construction of homes along the Strand, relying on that rebuilt revetment, 
even though it would be new development that depends on the construction of the 
revetment, and as presented in the proposed LUP amendment, would potentially be a 
new revetment resulting in a potential violation of Section 30253 of the Coastal Act. 

The City and landowner have asserted that the existing revetment can be upgraded in a 
manner that constitutes a 'repair and maintenance' activity, thus the upgraded 
revetment would not be 'new' and would not be subject to any prohibitions the Coastal 
Act may contain relative to the construction of new shoreline protective devices. 
Similarly, the proposed residential development in the Strand that relies on the 
revetment would not be subject to prohibitions in the Coastal Act against new 
development that requires construction of protective devices. Within certain boundaries 
of allowable work and under specified circumstances that were not identified in the 
City's proposed LUP amendment, the Commission concurs that the existing revetment 
can be upgraded in a manner that constitutes 'repair and maintenance' as described 
more fully below. However, the proposed LUP policies do not limit the allowable work 
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or the circumstances to ensure that the revetment work would be limited to repair and 
maintenance work. Thus, as proposed, the LUP policies are not approvable under the, 
repair and maintenance rubric. · 

Among other theories, the City and landowner have argued that the shoreline protective 
device is not prohibited in this case because the area where the shoreline protective 
device would be located is neither a bluff or natural landform, thus the prohibitions 
regarding protective devices incorporated into Section 30253 don't apply. Furthermore,, 
the City and landowner have argued that there are existing structures in the Strand that 
necessitate protection by a shoreline protective device, thus the allowances within 
Section 30235 do apply. The Commission disagrees with the City and landowner 
regarding their assertions pertaining to Section 30235; and has reservations about the 
City's assertion that the development wouldn't invoke the provisions of Section 30253 of 
the Coastal Act relative to the construction of protective devices that substantially alter 
natural landforms along bluffs or cliffs. The basis for this determination is described 
below and further detailed in Exhibits 10a-10d (incorporated here by reference). 

1. FACTORS RELATIVE TO CONFORMANCE WITH COASTAL 
ACT SECTION 30253 

a) The Presence of Bluffs at the Strand 

The Headlands owes its prominence in large part to the resistance nature of the rock 
underlying the Headlands portion of the site. This rock, the San Onofre Breccia, is a 
resistant conglomerate unit that also forms headlands along the coast to the north. 
Although generally very resistant to erosion (bluff retreat rate is approximately 1. 7 
inches/yr) and relatively stable, landslides do occur. In contact with the San Onofre 
Breccia is the Monterey Shale, which forms the slopes in the Strand area, and underlies 
portions of the Bowl and properties offsite to the south and east. Throughout California, 
the Monterey Shale is susceptible to landsliding. Despite a relatively favorable bedding 
orientation, the Strand area is characterized by a complex of ancient landslides, none of 
which have shown any recorded historic movement. 

The City and landowner have questioned whether the slope above the Strand should be 
considered a coastal bluff. The area of the Strand in question is that area previously 
graded for development up-coast of the proposed South Strand Beach access, 
containing the proposed residential area, vista park, and central and northerly lateral 
accessways. They argue that the slope, which has an overall gradient of approximately 
22%, is not steep enough to be considered a bluff. Further, they argue that previous 
grading on this slope has resulted in its alteration to the extent that the altered area can 
no longer be considered a natural landform. Accordingly, they do not consider the 
proposed development at the Strand area to lie on a bluff face, and have declined to 
identify a bluff edge line in the Strand. 
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Although the slope below this upland is much less steep at the Strand than at the 
Headlands, there are geomorphic features in the Strand that are consistent with a bluff 
(i.e. bluff top and bluff face) that are continuous with the Headlands. The difference in 
slope between the Headlands and the Strand is explained by the underlying geology 
and geologic processes that have been operating there. The scalloped plan view of the 
area, the gentle slope and to some extent the hummocky, irregular, slope of the Strand 
area itself, are the results of slope movements in the past. Thus, while the slope of the 
landform is less steep than at other locations in the Headlands, the landform could 
reasonably be identified as a bluff. In fact, the Commission's geologist has been to the 
site and in his professional opinion, the area constitutes a bluff. On the other hand, in 
the professional opinion of the City and landowner's consulting geologist, the area 
constitutes a slope, not a bluff. Accordingly, there is a reasonable, professional 
difference of opinion as to whether the Strands area is a bluff. Furthermore, no 
additional information came to light during the Commission's public hearing process to 
provide clarity on this subject. The Commission raised questions about whether all of 
the Strands would be considered a bluff, but never made an affirmative declaration that 
the area was, or was not, a bluft3. Thus, it is unclear whether the controlling language 
in Section 30253 relative to bluffs is applicable to the Strand. Nevertheless, given that 
it may constitute a bluff, the Commission deems it necessary to analyze the proposal 
against all the provisions of Section 30253. 

b) The Strand as a Natural Landform 

The landowner also questions whether the slope above the Strand can be referred to 
as a "natural landform" due to the fact that it has been previously graded. According to 
the landowners, beginning in the mid 1920's roads, parking lots, a mobile home park, 
and other appurtenances have been constructed and have modified the landform. 
Grading has occurred over much of the northern portion of the Strand. However, the 
geologic cross sections supplied show that cuts and fill slopes generally were on the 
order of less than 5-1 0 feet. The southernmost part of the Strand was not graded 
extensively, as is apparent from aerial photographs. 

Although the grading of the Strand in the area that is now largely proposed for 
residential development created a stepped surface topography that allowed the 
construction of roads, mobile home pads, and parking areas, to some observers, the 
overall form of the slope was little altered. To these observers, despite the grading at 
the site, the area is still recognizable as a natural landform. These observers find clarity 
on this point by contrasting the site with clearly artificial landforms- those with 
topographic features that did not exist prior to grading or construction activities, such as 
a quarry pit excavation, a landfill, a freeway ramp, or a causeway. Furthermore, these 
observers draw upon the Commission's past approach of generally recognizing that 

43 Throughout the suggested modifications and findings references are made to the Strand as a bluff and natural landform. These 
references should not be interpreted to suggest that, contrary to the above findings, an affirmative determination has been made 
that the Strand is a bluff and natural landform. 
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natural landforms may be altered by grading-both cut and fill-but that they do not 
cease to be "natural landforms" because of such alteration. Finally, these observers 
note that the Commission's geologist has been to the site and unequivocally recognized 
the topography as being characteristic of a landslide complex (Exhibit 10c}, which is a 
natural landform. 

Conversely, some observers view the site as being so substantially altered by past 
grading and uses of the Strand, that the area affected by that alteration could no longer 
be considered a natural landform. These observers focus on the man-made terraced 
appearance of the altered slope, the existing revetment, and remnant buildings, streets 
and infrastructure left over from the former mobile home park. 

Once again, there are contrasting, reasonable opinions as to whether the area of the 
Strands which experienced prior grading remains a natural landform (albeit altered), or 
a wholly modified and un-natural landform. Although some Commissioners raised 
questions about this issue as early as during the Commission's October, 2003 hearing 
on a prior submittal of this LCPA, there was no decision made, and there was never a 
clear majority opinion expressed by the Commission on this issue during any hearing 
on the matter. Thus, there remain questions about the applicability, in the Strand, of 
controlling language in Section 30253 relative to natural landforms.. In an abundance 
of caution, the Commission analyzes the matter against all components of Section 
30253. 

c) Effects of a Revetment on those Landforms 

To some observers, the Strand is a natural landform that consists of a bluff containing a 
landslide complex. As is discussed below, in order to develop the Strand in the manner 
proposed in the LUP, a significant quantity of geologic remediation will need to be 
implemented, and either a new shoreline protective device will need to be constructed, 
or the present one will need to be repaired and maintained, to protect the newly 
remediated landmass. The shoreline protective device will halt the erosion of the toe of 
the landslide, preventing the slide mass from slipping as buttressing forces at the base 
of the complex are reduced by erosion of this material. Since the shoreline protective 
device would prevent the landslide from its natural tendency to reactivate and. slide over 
time, the shoreline protective device would alter the natural landform. 

d) Hazard Constraints at the Strand 

The Strand is characterized by an ancient landslide complex. These landslides and 
their stability were investigated extensively as part of the preparation of the proposed 
LUP amendment. Although there is no evidence of historic movement on any of the 
ancient slide planes, the overall global factor of safety against sliding (static) for this 
complex ranges from 0.83 to 1.67. Notwithstanding the fact that a mobile home park 
previously occupied this area, the site is not suitable for the construction of fixed, 
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permanent structures for human habitation without remedial work to stabilize these 
landslides. 

Development on this landslide complex with permanent structures for human habitation 
requires that the stability of the site be improved, as required by City and County 
grading codes, and Section 30253 of the Coastal Act. Stabilization of the site could 
presumably be achieved through several means, but the approach proposed by the 
landowner, and contemplated in the LUP, is mass grading to balance the landslide 
forces and a revetment to protect the toe of the proposed manufactured slope from 
marine erosion, ensuring that the forces balanced by the grading operation remain 
balanced. The grading plan contemplated results in slopes that meet standards-of
practice stability guidelines for all reasonable failure modes, and can be constructed 
with slopes that are at or near that factor-of-safety of 1.2 that is standard-of-practice for 
temporary construction slopes. 

The analysis above demonstrates that the slopes contemplated in the LCP will stabilize 
the Strand area and can be constructed safely. They do not demonstrate the stability of 
the site given ongoing marine erosion at the toe of the manufactured slopes. Just as 
for the ancient landslide complex, marine erosion of the proposed manufactured slope 
would lead to decreased slope stability over time. Accordingly, the design requires that 
marine erosion at the base of the manufactured slope be prevented. Given the 
environment at the site and the fact that sea level is currently rising, preventing the 
erosion of the toe of the manufactured slope requires that a shoreline protective device 
protect the site from marine erosion. The proposed LUP would allow the existing 
revetment, which currently is in a state of disrepair, to be wholly reconstructed to 
accomplish this task44

. 

Section 30253 of the Coastal Act requires that new development not "in any way 
require the construction of protective devices that would substantially alter natural 
landforms along bluffs and cliffs." The proposed LUP would authorize the construction 
of 75 homes that, in order to achieve accepted standards of geologic stability, would 
require either the construction of a new shoreline protective device, a revetment, or 
repair and maintenance of the existing one, which would amount to substantial 
alteration of what are arguably natural landforms along the bluffs. By allowing a new 
shoreline protective device the LUP policies would be inconsistent with Section 30253, 
whereas the repair and maintenance of the existing shoreline protective device would 
not constitute new development, so it would not constitute the "construction of a 
protective device that would substantially alter natural land forms along bluffs and cliffs" 
and thus, would not be inconsistent with Section 30253. 

The City and landowner were asked to consider whether development could occur in 
the Strand area without reliance on a revetment, or with reliance only on the existing 
revetment in its current condition. In response, the landowner supplied an analysis of 

44 Without an upgrade, the existing revetment is not adequate to provide the kind of protection necessary to protect the new 
development contemplated in the proposed LUP (see Exhibits 10a-10d). However, contrary to the statements contained in Exhibits 
10a-10d, the landowner has asserted and the Commission has concurred that this upgrade can occur in a manner that qualifies it 
as 'repair and maintenance'. 
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an alternative that contained a soft "sacrificial" artificial slope fronting the development, 
and setting the development back sufficiently to assure its stability for its assumed 
design life of 75 years. The analysis predicts that the removal of the revetment would 1 

cause 29 to 87 feet of bluff retreat over the next 75 years, that this would result in the 
destabilization of the site such that by the end of the 75 year design life slope stability 
would be severely compromised, and that public safety, water quality, and existing and 
proposed development would be impacted. These impacts are similar to those 
expected of a naturally eroding shoreline. It could be concluded from these reports that 
the "sacrificial" artificial slope would protect the development for the required 75 years, 
but that at the end of that time the first line of development would be compromised. 
However, the impacts identified by these references are not consistent with good 
engineering practice, and could be construed as construction with the intent of "benign 
neglect." In meetings with staff, the City has indicated that they would not issue a 
building permit that assumed the continued erosion of the new development. 

It is clear from the City and landowners' submittal that developing the site in the manner 
proposed would necessitate both the geologic remediation of the site and the 
construction of a new shoreline protective device, or repair and maintenance of the 
existing device, to protect that development. There are no Chapter 3 Coastal Act 
policies which would compel the Commission to approve a land use plan which would 
allow the construction of residential development in a location that is subject to 
significant hazards which can only be remediated through significant grading and the 
construction of a new shoreline protective device. Other less intense densities of the 
proposed use, or less intense uses could be accommodated in this area without relying 
on the stabilization scheme contemplated in the LUP. On the other hand, if the 
development contemplated in the LUP can be accommodated with simply the repair 
and maintenance of the existing revetment, the Commission could approve an LUP that 
would allow that development. In this case, the City and landowner have demonstrated 
that the existing revetment can provide sufficient protection to the new development by 
repairing and maintaining that existing revetment. 

As proposed, the LUP would allow a new shoreline protective device to protect new 
development. If one concludes that the Strand is a bluff and natural landform, this new 
shoreline protective device would be inconsistent with a prohibition against such 
development contained in Section 30253. Thus, the proposed LUP must be denied, as 
submitted. 

2. FACTORS RELATIVE TO CONFORMANCE WITH COASTAL 
ACT SECTION 30235 

Section 30235 of the Coastal Act requires the authorization of shoreline protective 
devices that alter natural shoreline processes "when required to serve coastal
dependent uses or to protect existing structures or public beaches in danger from 
erosion, and when designed to eliminate or mitigate adverse impacts on local shoreline 
sand supply." The proposed LUP amendment would allow the existing revetment to be 
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reconstructed to minimize the potential for coastal slope erosion in the Strand. The 
LCP amendment also states that the revetment should be rebuilt to ensure public safety 
and coastal access. Neither of the reasons identified in the proposed policies -as 
justifying the reconstruction or repair and maintenance of the revetment- is contained in 
Section 30235 of the Coastal Act. Furthermore, there are no other Chapter 3 policies in 
the Coastal Act that would, in and of themselves, compel the Commission to allow a 
new shoreline protective device. 

In order for the Commission to find the proposed LUP policies consistent with Section 
30235 of the Coastal Act, the Commission would need to determine either that the 
reconstruction of the protective device is generally consistent with the Chapter 3 
policies of the Coastal Act or that, despite inconsistency with at least one of those 
policies, there are coastal dependent uses, existing structures, or public beaches in 
danger from erosion that override the other inconsistencies and necessitate approval of 
a shoreline protective device. The primary reason for constructing a new shoreline 
protective device is to protect the proposed new residential development in the Strand 
from erosion hazards. Residential development is not a coastal dependent use. In 
addition, the residential development would be new, not existing. Finally, there are no 
identifiable public beaches in danger from erosion that the shoreline protective device 
would protect. Thus, the proposed policies, which would allow the reconstruction of a 
shoreline protective device to protect new residential development, are inconsistent with 
the requirements of Section 30235 of the Coastal Act. 

The City and landowner have urged that the proposed LCP is consistent with Chapter 3 
Coastal Act policies (Exhibits 18b-18d). In summary, these arguments include: 1) there 
are existing structures in need of protection in the Strand associated with the former 
mobile home park such as roads, foundation pads, septic sewer system, storm drains, 
utilities, tennis courts, and five community structures (all highly dilapidated), and other 
development including a public accessway, sewer pump station, emergency vehicle 
beach access, lifeguard station and upcoast and downcoast residential development; 2) 
coastal processes will not measurably change/be affected by the shoreline protective 
device; 3) the shoreline protective device is needed to protect offshore marine habitat 
including kelp beds; 4) new water treatment and anti-erosion devices that will improve 
water quality could be constructed if a new shoreline protective device is constructed; 5) 
new coastal access will be accommodated by the new shoreline protective device. The 
Commission's response to these claims follows. However, before assessing the City 
and landowners' arguments, it should be briefly noted that new shoreline protective 
devices are inconsistent with several Coastal Act policies. For instance, as described 
above a new shoreline protective device at the subject site will alter natural landforms 
along the Strand bluffs, thus it will be inconsistent with Section 30253. Furthermore, a 
new shoreline protective device will contribute to erosion of the beach in front of the 
device, another factor rendering the device inconsistent with Section 30253. On the 
other hand, a repaired or maintained shoreline protective device in the Strand would not 
be 'new development' thus it wouldn't be subject to the prohibitions in Section 30253. 
The new shoreline protective device contemplated in the LUP, a revetment, will occupy 
significant beach area. In addition, over time, as sea level rises, the width of the beach 
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will shrink because the back beach has been fixed, making the beach less usable, or 
unusable by the public. These factors render a new shoreline protective device 
inconsistent with Section 30213 of the Coastal Act. Finally, new shoreline protective 
devices, including that contemplated under the proposed LUP at the Strand, have 
adverse visual impacts to and along the shoreline, thus rendering the development 
inconsistent with Section 30251 of the Coastal Act. On the other hand, the 
perpetuation of an existing revetment (or any other existing structure) through repair 
and maintenance, as described elsewhere in these findings, would not run afoul of the 
requirements of these Coastal Act policies, because only the method of achieving the 
repair and maintenance would be subject to review; the object of the repair itself would 
not be subject to review against these policies. Thus, the modified policies suggested 
by the Commission, which are consistent with Coastal Act Section 30610(d} and 
implementing regulations, would recognize the limits of such repair and maintenance in 
this case including that any extraordinary methods that involve a risk of substantial 
environmental impact are regulated. These issues are discussed elsewhere in these 
findings. 

a) The Presence of Existing Structures 

A majority of the existing development cited by the City and landowner as necessitating 
protection by a new shoreline protective device would be completely demolished with 
the development of the Strand for residential purposes. The Commission has generally 
not considered development 'existing', for purposes of Section 30235 of the Coastal 
Act, and not allowed 30235 to be invoked to "protect [such] existing structures" if the 
structures will be demolished as part of the ultimate development plan. Also, it should 
be noted that the Commission has traditionally taken the position that Section 30235's 
mandate to permit shoreline devices to protect existing development is limited to the 
protection of existing development that is substantial. 

The City and landowner have not submitted substantial evidence that the other 
development, such as the remains of a mobile home park including a road network, 
retaining walls, abandoned buildings in severe disrepair and a storm drain system; 
County public accessway; County parking lot inland of the Strand; sewer pump station; 
emergency access; lifeguard station and residential development are in need of 
shoreline protection. Nevertheless, for illustrative purposes to assess whether the City 
and landowner have a meaningful argument relative to the need to protect the existing 
structures, it is useful to place the existing structures into two categories, those that can 
continue to be used without significant repair or upgrade, and those that are in such a 
severe state of disrepair that their use would necessitate significant re-construction. 

For instance, the existing storm drain system could continue to be used (however, 
some minor repair and maintenance may be necessary). However, if protection of the 
storm drain system is the only goal, then there would likely be some shoreline 
protection options for this purpose that are far less extensive than a new shoreline 
protective device, including no present action at all. 
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The other structures in the Strand area, such as the abandoned buildings, and perhaps 
the roads and retaining walls, would fall in the other category, those requiring significant 
upgrade. The kind of upgrade likely needed would be so significant that their 
reconstruction would be considered 'new development' under the Coastal Act. In the 
case of these structures, as with any new development, the new development should 
be designed in a manner that does not require a new shoreline protective device. 

With respect to off-site structures that may necessitate some type of new shoreline 
protection along the Strand, there are the County facilities inland and upcoast of the site 
and the residential neighborhood upcoast of the site. For the inland County facilities, 
due to their significant setback, there is likely little need for a new shoreline protective 
device at this time. As for the upcoast County facilities and residential area, there may 
be some argument that some kind of new shoreline protection is needed on the site to 
protect this existing development, however, as with the storm drain system, there would 
likely be options that are far less extensive than a new shoreline protective device. For 
instance, portions of the existing revetment could be repaired or a much smaller new 
shoreline protective device (e.g. a few hundred linear feet rather than 2,100 linear feet) 
could be considered. 

b) Effects of Shoreline Protective Device on Coastal Processes 

The City and landowner argue that coastal processes will show no measurable change 
compared with current conditions. The intent of this statement appears to be an 
assertion that the shoreline protective device will not 'alter shoreline processes' within 
the meaning of Section 30235. The Commission disagrees with the conclusion that the 
existing revetment is not altering natural shoreline conditions. The City and landowner 
have indicated that removal of the existing revetment could cause property damage and 
may alter the marine areas, however, these changes would result from returning this 
section of shoreline to a more natural, unaltered condition. Erosion, slides and slumps 
are part of the unaltered condition for this shoreline and options to perpetuate current 
conditions are options that perpetuate an "altered" shoreline. Thus, it is clear that the 
existing revetment or a new shoreline protective device alter shoreline conditions. 
Quoting from an analysis submitted by the landowner45 (Exhibit 8d): 

In absence of structural shore protection, the shore fronts slopes in either the 
pre- or post-project configuration are made up of unconsolidated sedimentary 
material that is easily eroded by high energy wave events, and by moderate 
wave events if they occur during spring tides. There is no natural form of shore 
protection (eg. wide equilibrium sandy beaches, cobble berms, or consolidated 
formations interior to slope) to prevent or arrest progressive erosion of pre-or 
post-project shore front slopes if structural shore protection is removed from the 
site. 

45 Scott A. Jenkins, PhD & Joseph Wasyl. 2002. Constraints and Unique Characteristics Effecting Non-Structural Shore Protection 
Alternatives for the Dana Point Headlands Development and Conservation Plan. 17 November 2002. 
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In its natural condition, prior to construction of the riprap revetments and the harbor, thts 
shoreline may or may not have been in dynamic equilibrium. Progressive erosion and 1 

resulting sedimentation and turbidity would be the natural conditions that would exist inl 
this location if there were no shore protection. The continued maintenance and 
reconstruction of shoreline protection in this location will maintain the current, modified 
conditions at this location46

. 

The above analysis assesses whether the revetment would "alter" shoreline processes 
from their natural state. Another baseline the Commission could use for determining 
whether the revetment "alters" shoreline processes are existing conditions. The existing 
conditions are not the same as natural conditions. Furthermore, the existing conditions 
involve ongoing, progressive deterioration of the existing revetment. The coastal 
condition with the existing revetment and with a reconstructed revetment will be 
different over time. The reports by Noble Consultants47

,
48 and Jenkins and Wasyl show 

that a new riprap revetment can be constructed in essentially the same footprint as the 
existing revetment and such construction should be possible to accomplish in the field. 
Noble Consultants and Jenkins and Wasyl further conclude that since there will be no 
significant seaward encroachment by a new revetment, there will be no significant 
changes from the existing coastal condition if the revetment is reconstructed. This is a 
valid conclusion for the short-term. However, over the long-term, the existing condition 
is that the revetment will continue to deteriorate. Eventually the natural slides, slumps 
and erosion will occur as part of the existing condition. A reconstructed revetment 
would prevent these conditions from developing over the long-term. Over time, the 
coastal conditions that would exist with a new riprap revetment would differ more and 
more from what would exist if the existing revetment were allowed to deteriorate. Just 
because the new revetment would occupy the same footprint, does not mean that the 
new revetment would have the same performance or result in the same future coastal 
conditions 49

• 

In the evaluation of projects, the Commission often needs to consider not only the 
immediate impacts from a possible action, but the longer-term effects. For new 
development on bluffs and for shoreline protective structures, that is often assumed to 
be 50 to 75 years, however, as noted by The Headlands Reserve LLC in its November 
21, 2002 memo, "While a typical home may only have a useful life for 50 to 75 years (or 
longer) the development, i.e. legal lots, infrastructure, etc. have an indefinite life as long 
as improvements are maintained." Examination of The Strand Beach with and without 
the proposed revetment reconstruction should begin by considering the next 50 to 75 
years, but this may, in actuality, greatly underestimate the time period over which this 
section of coast would be altered by the reconstruction of the existing revetment. 

46 California Coastal Commission. 2003. Memo from Lesley Ewing to Kart Schwing dated July 21, 2003. 
47 Noble Consultants, Inc. 2001. Coastal Processes Assessment for Headlands Development and Conservation Plan. In Appendix 
J Final Environmental Impact Report prepared by LSA Associates September 2001. 
48 Noble Consultants, Inc. 2002. Headlands Development and Conservation Plan, Supplemental Assessment for Shorefront 
Protection Alternatives, Dana Point, CA. May 2002. 
49 California Coastal Commission. 2003. Memo from Lesley Ewing to Karl Schwing dated July 21, 2003. 
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Even if the volume of sand at The Strand Beach has remained relatively constant from 
the 1920's to present, this is no guarantee that this condition will continue for the 75 or 
more years that this beach could have an armored back shore. As stated by Robert 
Wiegel in his review of the submitted material50

, "Many uncertainties are involved in 
trying to predict the future, such as decadal changes in wave climate, based on a 
relatively short length of time of observations; trying to know these quantitatively." In 
part, because of this uncertainty, Robert Wiegel concludes that a structure should be 
used along the boundary between the beach and the upland to insure long-term 
protection of the upland development. This conclusion was provided within the context 
that the site will be used for permanent development and that these forms of shore 
protection are the most effective engineering options of the 6 proposed alternatives. It 
would be equally appropriate to conclude that since "(m)any uncertainties are involved 
in trying to predict the future" that it is difficult to predict whether or not shore protection 
will alter shore processes in the future. Such changes could reduce shoreline sand 
supply and most likely reduce access and recreational opportunities. 

Shoreline change is far more common both geographically and temporally than 
shoreline stasis. Acceleration in the rise in sea level or higher high water would 
inundate larger amounts of the narrow wave-cut platform. Without increased sediment 
inputs, the width of dry beach would be reduced in the future. This will be worsened 
slightly by the cumulative reduction in sediment (averaging 1 ,800 cubic yards annually) 
due to the armoring throughout this mini-cell. 

During the times that the revetment is exposed to wave attack (i.e. when it is really 
needed to protect the backshore ), the revetment will interact with waves and alter wave 
energy dissipation and reflection from what it would be if the revetment were not in 
place. When the revetment is exposed to wave attack there will be changes in the 
mobilization of beach sand, a reduction in beach access and impairment of recreational 
opportunities from what exists when the revetment is not exposed to wave attack. 
Noble Consultants (May 2002) have estimated that the new revetment will be exposed 
to wave attack, on average, 21.94 days per year if the sand level stays at +8.0 feet, 
MLLW. If the sand level fronting the revetment drops by one foot, the potential annual 
exposure would increase to 48 days. With a two-foot drop in sand level, the potential 
annual exposure would increase to almost 60 days. The drop in sand level could occur 
from a continued reduction in the amount of sand getting to the beach. An apparent 
drop in sand would occur if there were a rise in sea level. Either condition would 
increase the amount of time that the revetment is altering coastal processes. 

Surfrider Foundation has submitted photographs of the beach taken on 9 November 
2002 when there was a 5.5-foot high tide. It is clear that during times that the 
revetment is being impacted by waves, the beach is inundated and impassible. 
(Attachment to 26 December 2002 letter from Michael Lewis) These impacts will 
increase in frequency and significance if the sand levels drop and the revetment is 

50 Robert L. Wiegel. 2003. Peer Review of Reports on Coastal Engineering Aspects of the Headlands Development and 
Conservation Plan, Dana Point, Orange County, California" 20 March, 2003, as amended on March 21, 2003 letter from Kevin 
Dam all. 
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exposed more regularly to wave attack. The impacts will also increase in frequency and 
significance if there is a rise in sea level or high and higher high water. I 

The existing revetment does alter coastal processes, local sand supply, beach access 
and opportunities for coastal recreation when there are wave structure interactions. 
These will continue in the future with either the existing revetment or a new structure. 
These impacts will worsen if there is a drop in sand level or an increase in sea level. 
Thus, the contemplated reconstructed shoreline protective device would alter coastal 
processes and is subject to the requirements of Section 30235 of the Coastal Act. 
However, contrasting the above circumstance is one where the existing revetment can 
be repaired and maintained. If upgrades to the existing revetment can be 
accomplished through activities that qualify as repair and maintenance, the object of 
that repair and maintenance, the revetment, would not be subject to review against 
Section 30235 of the Coastal Act. Rather, only the method of repair and maintenance 
would be subject to such review. Similarly, a policy that allows repair and maintenance 
of the existing revetment wouldn't be inconsistent with Section 30235 ofthe Coastal 
Act. 

c) Necessity of Shoreline Protective Device to Protect Offshore Habitat 

The City and landowner have asserted that the existing or a repaired and maintained 
shoreline protective devices are necessary to protect existing marine habitat offshore of 
the Strand. The study submitted51 hypothesizes a catastrophic landslide as a possible 
result of revetment removal, followed by high turbidity from the erosion of the Strand 
area, and that this turbidity would have a negative impact on the kelp beds. Although 
turbidity associated with the erosion of landslides such as these certainly is likely, the 
event hypothesized is the largest, most severe event that could be contemplated; more 
likely is the gradual failure of the Strand area though repeated, smaller landslide 
events. Aerial photographs taken in 195252

, before the revetment was constructed at 
the site, show thriving kelp beds immediately offshore. Apparently, the erosion of the 
landslide complex that must have been occurring prior to the construction of the 
revetment did not interfere with the growth of healthy kelp beds. 

Furthermore, even if a landslide were to occur, the City and landowner have provided 
no empirical evidence that the landslide would in fact cause adverse impacts to the kelp 
beds located offshore of the Strand. Surfrider Foundation has submitted a letter 
(Exhibit 9d) indicating the City's and landowner's analyses of the kelp forest impact 
issue was reviewed by several well renowned researchers who concluded the reports 
submitted by the City and landowners do not substantiate the claim that a shoreline 
protective device is necessary to protect the kelp beds. The Commission concurs that 

51 Scott Jenkins Consulting. 2002. Evaluation of coastal processes effects associated with removal of the revetment from the 
Headlands Development and Conservation Plan. 72 p. report dated 2 May 2002 and signed by S. A. Jenkins and J. Wasyl. 
52 Continental Aerial, date 12.12.1952, images 3K49 and 3K50 
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no compelling evidence has been submitted that a new shoreline protective device is 
necessary in order to protect the kelp beds. 53 

It should be noted that CDFG has submitted comments regarding alternatives to the 
reconstruction of the revetment and potential effects on the off-shore reefs 54 (Exhibit 
14a). The letter identifies potential issues regarding beach nourishment, in-lieu of a 
shoreline protective device, and removal of the revetment, including the potential for a 
sacrificial dune in lieu of a hardened shoreline device. In these instances, CDFG 
expresses some concern regarding potential adverse effects due to turbidity and 
sedimentation upon the reef and associated marine life. Given the alternatives 
identified in the letter, CDFG concludes that reconstruction of the existing revetment 
would be the least environmentally damaging alternative and urges the Commission to 
consider impacts to marine resources in its review of alternatives for shoreline 
protection. 

The Commission notes that the letter does not make any assertion that a new shoreline 
protective device is necessary to protect the off-shore reefs. Rather, the letter simply 
states that if some kind of shoreline protection is found to be necessary, that the 
alternative chosen should be one that would not lead to significant increases in turbidity 
and sedimentation that would adversely impact the off-shore reefs. Furthermore, the 
letter does not attempt to analyze any alternatives other than the ones specifically 
mentioned in the letter. The letter does not attempt to analyze alternatives such as 
other hardened structures, such as vertical walls, nor does it analyze alternatives that 
may include more landward alignments of shoreline protective devices. 

d) Shoreline Protection, Water Quality & Erosion 

The City and landowner have argued that new water treatment and anti-erosion devices 
that will improve water quality could be constructed if a new shoreline protective device 
is allowed at the Strand. The City and landowner indicate that storm water and low flow 
nuisance water from inland areas presently travels through an existing storm drain 
system that passes through the former mobile home park and discharges at the 
revetment onto the sandy beach at the Strand. The City and landowner indicate that 
these storm water flows are presently untreated. Further, the City and landowner 
indicate that the existing discharge locations are dilapidated and are causing erosion on 
the beach. The City and landowner state that under the proposed LCPA, the water 
flowing from inland areas, and water discharged from the new development that would 
occur under the LCPA in the Strand, would be treated and discharged in a non-erosive 
manner at the beach. The City and landowner assert this is only possible with a new 
shoreline protective device or the repair and maintenance of the existing one. 

53 Furthermore, the Commission notes that Section 30235 of the Coastal Act requires the permitting of protective devices in a very 
limited, enumerated set of circumstances. and the protection of offshore habitat is not within that list. 
54 California Department of Fish and Game. 2003. Alternatives to Reconstruction of the Existing Rip-Rap Revetment for the Dana 
Point Headlands Development and Conservation Plan. Memorandum from Eric J. Larson, CDFG, to Karl Schwing, CCC. 
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The Commission notes that Section 30235 of the Coastal Act requires the permitting of 
new protective devices in a very limited, enumerated set of circumstances, and the 
protection of water quality is not within that list. However, if upgrades to the existing ' 
revetment, and the associated water quality benefits, can be accomplished through 
activities that qualify as repair and maintenance, the object of that repair and 
maintenance, the revetment, would not be subject to review against Section 30235 of 
the Coastal Act. Rather, only the method of repair and maintenance would be subject 
to such review. Thus, a policy that simply recognizes the sort of work that would 
constitute repair and maintenance of the existing revetment, so that is would be allowed 
under the repair and maintenance exemption in the Coastal Act, and on that basis, 
explicitly authorizing such work, wouldn't be inconsistent with Section 30235 of the 
Coastal Act. 

e) Shoreline Protection & Public Access 

The City and landowner have argued that significant public access benefits will be 
conveyed to the public in conjunction with the construction of the residential 
development and a new shoreline protective device in the Strand. These public access 
benefits would include a re-constructed public access stairway along the upcoast 
boundary of the Strand, a new pedestrian accessway through the residential 
development including a new path directly to the beach, a new emergency vehicle 
access at the southerly portion of the Strand, various beach support facilities including 
restrooms, and dedication of Strand Beach to the public. The City's informal revised 
submittal also includes a proposal for a public walkway lateral to the beach along the 
top or landward of the shoreline protective device/revetment. Again, the Commission 
notes that Section 30235 of the Coastal Act requires the permitting of new protective 
devices in a very limited, enumerated set of circumstances, and the provision of access 
to and along the beach is not one of them (except to the extent that the protective 
device protects the beach from erosion). Alternatively, if upgrades to the existing 
revetment, and the associated access benefits, can be accomplished through activities 
that qualify as repair and maintenance, the object of that repair and maintenance, the 
revetment, would not be subject to review against Section 30235 of the Coastal Act. 
Rather, only the method of repair and maintenance would be subject to such review. 
Thus, a policy that simply recognizes the sort of work that would constitute repair and 
maintenance of the existing revetment, so that is would be allowed under the repair and 
maintenance exemption in the Coastal Act, and on that basis, explicitly authorizing such 
work, wouldn't be inconsistent with Section 30235 of the Coastal Act. 
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3. OTHER ISSUE AREAS RELATED TO HAZARDS 

a) Geologic stability and coastal erosion at the Headlands 

The City and landowner have investigated long-term coastal erosion rates for the 
Headlands. The investigation found that erosion in the Harbor Point Area was about 10 
feet during the previous 70 years. Based on this, the expected bluff retreat in this area, 
over the 75-year useful economic life of the development, is less than 11 feet. 
Accounting for slope stability and ongoing bluff retreat over the expected economic life 
of the development, the Commission finds that a 50-foot setback from the bluff edge 
would be required for any structures in the Headlands area. Other than COSE Policy 
2.1 0, which describes a minimum 25-foot setback from bluff edge or a setback that 
accommodates 50 years of erosion, the proposed LUP does not implement the required 
50-foot setback. In order to find the LUP consistent with Section 30253 of the Coastal 
Act, the LUP would have to include policies that implement a minimum 50-foot 
structural setback from the bluff edge, or a sufficient setback to avoid anticipated 
erosion/bluff retreat over a minimum 75-year timeframe, at the Harbor Point Area. 
Thus, the Commission must deny the proposed LUP, as submitted, due to 
inconsistency with Section 30253. 

b) Infiltration at the Headlands and the Strand 

Although slope stability is of limited concern in the Headlands/Harbor Point promontory 
area, at least as compared to the Strand area, the relatively low global factors of safety 
for the Headlands/Harbor Point promontory bluffs, the presence of the two moderately 
large, active, landslides at the northern and southern end of the site, and on-going 
surficial slumping all indicate that caution is in order. Accordingly, development should 
be set back at least 50 feet from the bluff edge as recommended above. In addition, it 
would be prudent to limit the infiltration of ground water throughout the site, but 
especially close to the bluff edge and in the vicinity of the mapped inactive faults. In 
these areas, especially, the use of infiltration as a water quality BMP is not appropriate. 
Further, irrigation should be kept to a minimum to limit the increase in ground water 
levels that commonly accompany residential development in southern California. The 
LUP must include policies that directly address these issues .. Similarly, due to the 
instability of the Strand area, it is especially important to limit the build up of ground 
water in either the natural landslide deposits or in any fill slopes constructed at the site. 
Fill slopes should have adequate drain systems, and the infiltration of ground water 
should be kept to a minimum. In the Strand area, the use of infiltration as a water 
quality BMP is not appropriate. Further, irrigation should be kept to a minimum to limit 
the increase in ground water levels that commonly accompany residential development 
in southern California. In absence of policies that directly address these issues, the 
proposed LUP must be denied as inconsistent with Section 30253 of the Coastal Act. 
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c) Other Revisions 

Furthermore, to address hazards issues, the LUP would need to incorporate revisions, 
including but not limited to, the following: 

o Prohibit new development in hazardous areas where adequate factors of safety 
cannot be achieved; 

o Only the least environmentally damaging feasible alternative should be used for 
hazard remediation and stabilization; 

o Land divisions should be prohibited that would create lots that are subject to 
flooding, erosion and geologic hazards or that would have other significant 
adverse, including cumulative, impacts upon coastal resources (notwithstanding 
the allowance for such development in the Strand provided in Suggested 
Modification 62); 

o All applications for new development on a beach, bluff or bluff top should be 
accompanied by a geologic and wave uprush hazards analysis; 

o Hazards analyses for shoreline development should incorporate anticipated 
future changes in sea level; 

o New development on a beach or bluff should be sited outside the anticipated 
hazard area; 

o The construction of new shoreline and bluff protection structures to protect new 
development should be prohibited; 

o Shoreline and bluff protection to protect ancillary or accessory development 
should be prohibited (notwithstanding the allowance for such development in the 
Strand provided in Suggested Modification 62); 

o Where shoreline protection structures can be justified, the feasible alternative 
that minimizes impacts upon sandy beaches must be used; 

o Property owners voluntarily developing in hazardous areas should be required to 
record deed restrictions against their property that prohibit future shoreline 
protection and require the landowner to assume the risks of developing in a 
hazardous area. 

In absence of policies to address the issues identified above, the Commission must 
deny the proposed LUP, as submitted, due to inconsistency with Sections 30235 and 
30253 of the Coastal Act. 

4. HAZARDS - CONCLUSION 

The discussion above has highlighted the inconsistencies the proposed LUP would 
have with Coastal Act policies pertaining to hazards. For instance, an LUP that would 
allow a new shoreline protective device to protect new development cannot be found 
consistent with Section 30253 of the Coastal Act nor would the Commission be 
compelled by Section 30235 of the Coastal Act to approve such policies. 
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C. SHORELINE AND COASTAL RESOURCE ACCESS 

Coastal Act Sections 30210 through 30214 are the predominant polices that will be 
used to evaluate the conformance of the LUP with the access requirements within the 
Coastal Act. Sections 30210 through 30214 of the Coastal Act establish, among other 
things, that public coastal access opportunities must be maximized, that development 
must not be allowed to interfere with certain rights of public access, that public facilities 
must generally be distributed throughout the City's coastal zone, that lower cost visitor 
serving opportunities must be protected and encouraged, and that public access can be 
regulated in terms of time, place, and manner. Section 30252 of the Coastal Act 
requires that new development should maintain and enhance public access to the 
coast. 

The proposed LUP contemplates providing public access to the coast in a variety of 
ways including a trail network linking the major land use areas on the site, public 
pedestrian access from the existing County parking lot in the Strand to Strand Beach, 
the dedication of the presently privately owned area of Strand Beach to the public; and 
the dedication of other open space. The public access components contemplated in 
the LUP would significantly enhance public access to the coast. However, there are 
components of the proposal that raise significant public access issues under Chapter 3 
of the Coastal Act. First, the proposed LUP contemplates the construction of a new 
shoreline protective device to protect new development in the Strand that could cause 
immediate and long-term adverse impacts upon the public's ability to access the 
shoreline. Second, the proposal contemplates the prohibition of public vehicular access 
to the beach through the residential development in the Strand. Third, the proposed 
LUP raises concerns relative to the absence of procedures and timing to control 
implementation of the public access components of development in the Headlands 
area. 

1. SHORELINE PROTECTIVE DEVICES & PUBLIC ACCESS 

Section 30211 of the Coastal Act states that development shall not interfere with the 
public's right of access to the sea where such rights were acquired through legislative 
authorization or use. Section 3021 0 of the Coastal Act requires that access be 
maximized and recreational opportunities provided. Section 30213 of the Coastal Act 
requires the protection and, and where feasible, provision of lower cost visitor and 
recreation facilities. Shoreline protective devices can have adverse impacts upon 
public access in several ways. First, the shoreline protective device can occupy sandy 
beach area, prohibiting the use of that area by the public. Second, shoreline protective 
devices permanently fix the back of the beach, which leads to narrowing and eventual 
disappearance of the beach in front of the structure. Third, shoreline protective devices 
contribute to the sustained erosion of the beach during the winter season and impair 
the ability of the public beach to rebuild through accretion during the summer season. 
Fourth, shoreline protective devices can exacerbate erosion of the resultant narrow 
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public beach area by accelerating erosion of the beach and by increasing the time that 
the public beach is covered by ocean waters. \ 

The proposed LUP would allow the construction of a new shoreline protective device 
along the Strand. There presently is an existing revetment along the Strand that was 
constructed in the 1950s. The development contemplated in the proposed LUP 
necessitates either repair and maintenance of the existing revetment or the complete 
removal of the existing revetment and the construction of a new one. The proposed 
LUP specifically calls for a new revetment, with no allowance for the consideration of 
repair and maintenance of the existing revetment or any realignment thereof. The 
proposed LUP would prohibit seaward encroachment of the new shoreline protective 
device, compared with the footprint of the existing device, except for public access and 
public safety. 

The beach above the mean high tide line is presently privately owned. The proposed 
LUP would designate the beach as public recreation open space, thus, the City intends 
for the beach to be transferred into the public domain in association with allowing the 
development contemplated in the proposed LUP. However, as will be more fully 
explained below, the LUP contains no strong mechanism to ensure that this transferal 
occurs. Furthermore, the proposed LUP, which would allow a new shoreline protective 
device to be constructed to protect new development, is inconsistent with Section 
30253 of the Coastal Act. 

The policies in the LUP that contemplate a new revetment are also inconsistent with 
Section 30213 of the Coastal Act. By allowing a revetment to be newly constructed to 
protect new development, the LUP policies will extend the period of time over which the 
back beach will be fixed by a shoreline protective device. According to The Coast of 
California Storm and Tidal Waves Study for Orange County the beach retreat rate in 
this area is about 0.07 to 0.19 ftlyr. The Strand beach is at about its maximum holding 
capacity for sand, meaning that the beach cannot widen by moving seaward. The 
beach has been held at its current k>cation since the 1950's when the current revetment 
was installed. Assuming that the shoreline had not been armored, and assuming that 
there would not have been a massive slide during the past 50 years, the current back 
beach line would be approximately 10 feet further landward than it is now (0.2 ft/yr x 50 
years). Over the next 75 years, which is the anticipated economic life of development, 
the shoreline could be expected to retreat an additional 15 feet, with the same 
assumptions (Exhibit 10a). However, with the back beach fixed by a new shoreline 
protective device, the beach cannot grow landward. 

Furthermore, changes in sea level can affect beach width. Estimates for future 
inundation by a change in sea level depend upon the existing slope of the beach 
seaward of the revetment and the amount that sea level is expected to change. Based 
on information provided by the 26 March 2002 survey by Hunsaker and Associates, the 
applicant has updated the information on shoreline slope from 1:20 or 1:30 (as 
presented in the FEIR, Appendix J) to only 1:10. A steeper beach will have less beach 
lost to inundation that will a more gently sloping beach, for the same amount of sea 
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level rise. For example, a 1 foot rise in sea level would inundate a 30 foot wide strip of 
beach if the beach slope were 1:30, but only 10 feet for a slope of 1:10. In the earlier 
staff report, it was noted that a 0.66 feet rise in sea level would result in a loss of 20 feet 
of active beach; however, using the Hunsaker survey results, this same rise in sea level 
would inundate a strip of beach only 6.6 feet wide. As stated in the December 3, 2003 
letter from Noble Consultants, "Assuming for sake of argument staff's estimate for 
design sea level rise of 0.6 feet over the next 75 years, .. .the potential additional 
"inundated" beach width is merely 6 feet." 

The amount of beach that will be inundated is sensitive to the beach slope, as just 
noted, and also to the vertical change in sea level. There is a high amount of 
uncertainty as to future sea level rise. The 0.6 or 0.66 foot rise over the next 75 years 
was used for the design component of the revetment, to provide some assurance that 
the revetment will be stable for foreseeable future conditions. However, the current 
projections for future sea level rise, from the 2001 International Panel on Climate 
Change, estimates that by 2080 there could be a global change in sea level between 
0.24 and 2.05 feet55 (Footnote 1). For the 1:10 beach slope at Dana Point, a rise in sea 
level would inundate a strip of beach, ranging in width from 2.4 feet to 20.5 feet, 
depending on the extent of future sea level change. This range is based on model 
results from 7 different models and 35 different emission scenarios. The average of the 
models for all scenarios for 2080, ranges from 0.65 to 1.18 feet, resulting in the future 
inundation of a beach strip between 6.5 and 11.8 feet wide. The possible change in 
sea level rise by 2080 is dependant upon numerous factors (population growth and fuel 
consumption are two key unknowns) and it is not possible to put a higher certainty on 
one amount of sea level rise than another. Philip Williams and Associated used a 
middle value within the range of the averages, estimating that by 2080, sea level would 
be approximately 0.98 feet higher than today, resulting in inundation of an additional 9.8 
feet of beach. The applicant has chosen to analyze inundation, based on the lowest 
part of the range of possible changes in sea level. The most likely range of inundation 
is from 6.5 feet to 11.8 feet and the probable range is from 2.4 feet to 20.5 feet56

; the 
possible range is even larger and is not considered by the IPCC in its analysis. 

The beach will become narrower over time. Waves will inundate the dry beach and 
interact with the shoreline protective device more regularly, thus the beach will be 
available to the public for progressively smaller periods of time until at some point the 
beach becomes so narrow and so regularly inundated that no dry sandy beach is 
available to the public. Thus, the policies that allow the reconstruction of the revetment 
will allow development that progressively destroys a lower cost visitor and recreational 
facility, the sandy beach, which is inconsistent with Section 30213 of the Coastal Act, 
thus the proposed LUP, as submitted, must be denied. 

55 IPCC 2001, Figure 11.12 and Letter Report by Dr. Jenkins, 19 December 2003. These changes in sea level is based on the 
range from all the models and scenarios, including uncertainties in land-ice changes, permafrost changes and sediment deposition, 
but does not allow for uncertainly relating to ice-dynamical changes in the West Antarctic ice sheet. 
56 This estimate is based only on the change in water elevation relative to the existing beach, and does not account for possible 
shifts in sediment on the shoreface to otherwise modify the location of the shoreline. 
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2. GATING OF THE RESIDENTIAL DEVELOPMENT 

The residential area contemplated by the proposed LUP in the Strand would be located 
between Selva Road (a public road) and the sea57

• The proposed LUP does not 
contain any explicit policy that prohibits public vehicular access through the proposed 
residential area. This prohibition is more directly carried out in the IP (i.e. the 
Headlands POD), however, the issue is discussed here in detail. 

Presently, there is no public vehicular access near the sandy beach in the Headlands 
area, nor in nearby surrounding areas. Rather, beach access is limited to pedestrian 
access. Under the proposed LUP, similar types of pedestrian beach access would be 
provided from the County parking lot above Strand beach. The lack of vehicular access 
near to the beach limits the use of those beach areas to individuals capable of long, 
steep descents and ascents to and from the beach. Where feasible and opportunities 
arise to remedy a limitation on public access, such limitations should be addressed. 
The proposed LUP contemplates the construction of a residential neighborhood, 
including a road network, that could provide, at minimum, a drop-off area for the public 
near the sandy beach that would be accessible by vehicle. Upon completion of drop
off, the driver could return to the existing County parking lot 

The City and landowner have expressed concerns regarding public vehicular access to 
a drop off in this area. First, the City and landowner have indicated that the roads 
contemplated in the Strand residential area are narrow and are not designed to 
accommodate traffic beyond that anticipated for the residents and guests of the 
neighborhood. Also, the City and landowner have suggested that opening the road 
network to public vehicles will suggest that there is public parking available along those 
streets. Once drivers realize they cannot park, they will need to turn around, leading to 
traffic congestion in the neighborhood and possible safety concerns for the pedestrians 
traveling along the public pedestrian pathway that is proposed through the Strand. 

The Commission generally does not sanction exclusivity in the coastal zone by allowing 
gated development between public roads and the beach. Gated neighborhoods 
adjacent to the beach give an impression that the beach is also private. However, the 
circumstances at this site suggest that gating the residential area to public vehicles 
would not result in an adverse impact upon the public's ability to access the beach. For 
instance, the presence of the large County parking lot that accommodates public 
parking makes it clear there are public access opportunities present. Appropriate 
signage and visual cues to pedestrians would further minimize adverse impacts. 
Specific LUP policies to implement these mitigation measures are necessary. 
Nevertheless, the absence of, at minimum, a drop off near beach level within a new 
street network that could feasibly provide such access is an adverse impact, a clear 
failure to maximize access (30210), and a failure to provide access in new development 
(30212). Thus, the LUP, as submitted, must be denied. 

57 Note that Selva Road is not identified on the Commission's post-certification map as the 'first public road', presumably because 
the road is not continuous. Rather, the more landward Pacific Coast Highway is identified as the first public road. 
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3. SCHEDULE FOR PROVISION OF PUBLIC ACCESS 
COMPONENTS 

The City and landowner intended that the proposed LUP provide extensive public 
access amenities such as the dedication of Strand Beach, a public trail network and 
accessways to the beach, as well as various public open space areas. However, the 
LUP only contains relatively unspecific narrative in the Conservation Open Space 
Element regarding the need to prepare an open space program for the creation and 
management of the public access program. The fact the Headlands area is presently 
owned by a single landowner currently simplifies the implementation of an open space 
plan. However, the existing subdivision makes it possible for individual or groups of 
parcels to be transferred to another landowner. If such a transfer were to occur, the 
procedures and timing necessary to implement the public access components would 
become more complex. In addition, the LUP lacks a certain amount of specificity in the 
policies relative to the location of public access amenities. In these cases, the 
Commission finds that the proposed LUP lacks sufficient detail regarding the location, 
timing and mechanisms for implementing the open space program and its public access 
amenities. The LUP must contain policies that identify a trigger for dedication of public 
access and open space areas and the phasing by which the various public access and 
open space amenities must be open to the public. Some of these measures are 
contained in the proposed POD, but without corresponding provisions in the LUP, it is 
not possible to assess whether those provisions conform to the LUP. These and other 
policies must be incorporated into the LUP to assure that the public access and open 
space amenities are transferred into the public domain and made available for public 
use in a timely way. In absence of policies to address these issues, the proposed LUP 
must be denied due to inconsistencies with the public access and recreation policies of 
the Coastal Act. 

4. PARKING 

Applicable Coastal Act policies include Sections 30212.5 and 30252. Section 30212.5 
requires that visitor serving public facilities, such as parking be distributed to prevent 
any one area from becoming overcrowded. Section 30252 requires that the location 
and amount of new development should maintain and enhance public access to the 
coast by providing adequate parking or other substitute means of serving the 
development with public transportation. 

The proposed LUP contains policies that address parking in a very general way, but 
fails to focus on specific issues, such as a requirement that new development provide 
adequate parking on-site. In addition, the LUP doesn't contain adequate policies to 
protect public parking and control rates and periods of use such that the public is 
encouraged to utilize the public parking. Therefore, the Commission must deny the 

Page: 145 



Dana Point LCP Amendment 1-03 
Land Use Plan: Revised Findings for Denial, As Submitted 

proposed LUP, as submitted, due to inconsistency with the public access and 
recreation policies of the Coastal Act. 

5. OTHER ACCESS ISSUES 
\ 

The LUP policies, as submitted, do not contain adequate specificity relative to the 
required alignment of public trails. Furthermore, the proposed LUP policies don't 
address temporary events and how they must be controlled. If not properly controlled in 
terms of quantity, duration, location, among other issues, temporary events can have 
adverse public access impacts, as well as adverse visual and biological resource 
impacts. Therefore, the LUP must contain provisions that require controls on temporary 
events. The proposed LUP identifies a variety of public access facilities distributed 
throughout the development, such as trails, parking and restrooms. However, certain 
areas are lacking adequate public access support facilities. For instance, there are no 
restrooms located at the southerly area of Strand Beach. In the absence of policies to 
address the above issues, the proposed LUP must be denied because it is inconsistent 
with the public access and recreation policies of the Coastal Act. 

D. RECREATIONAL AND VISITOR SERVING FACILITIES 

Coastal Act Sections 30212.5,30213,30221,30222, and 30223 address the provision 
of recreation and visitor serving facilities in the coastal zone. Section 30212.5 requires 
that visitor serving public facilities, such as parking be distributed to prevent any one 
area from becoming overcrowded. Section 30213 requires that lower cost visitor 
serving facilities will be protected, encouraged, and were feasible provided. Section 
30221 states that oceanfront land suitable for recreational use will be protected for 
recreational use and development unless present and foreseeable future demand for 
public or commercial recreational activities that could be accommodated on the 
property is already adequately provided in the area. Section 30222 requires that private 
lands suitable for visitor-serving commercial recreational uses designed to enhance 
public opportunities for coastal recreation will have priority over private residential, 
general industrial, or general commercial development, but not over agriculture or 
coastal-dependent industry. Section 30223 requires that upland areas necessary to 
support coastal recreational uses shall be preserved for such uses, where feasible. 

There is a tie between the provision of recreational uses and public access. As stated 
previously, significant portions of the Headlands site is currently inaccessible to the 
public for any purpose, including recreation. The three most significant natural
landforms on the Headlands site, the Harbor Point and Headlands promontories and 
Strand Beach, are restricted from public recreational use by fencing barriers and private 
ownership. Thus the current lack of access prevents public recreational opportunities 
throughout the Headlands site. The existing condition of the Headlands site also 
prevents the potential for public recreational use. The prominent coastal features of the 
site and potential for coastal views are obscured by overgrown, non-native vegetation, 
extensive seven-foot-tall perimeter fencing, and haphazard commercial uses on the 
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property. The Strand area of the Headlands site is occupied by dilapidated abandoned 
residential uses and associated infrastructure. 

The proposed LUP would create and promote recreational opportunities within the 
Headlands. Nevertheless, the proposed LUP raises several concerns with the Coastal 
Act. The first is reserving appropriate land in the Headlands area to provide visitor 
overnight accommodations and appurtenant visitor serving uses consistent with Section 
30223 of the Coastal Act. Another issue is the provision of lower cost visitor recreation 
facilities, in particular, the provision of lower cost overnight accommodations. 

The findings herein discuss the presence of ESHA in the Headlands area and the 
proposal to designate 2.8 acres of land that contains ESHA for visitor/recreation 
commercial land use near the intersection of Green Lantern and Cove Road. The LUP 
targets this area for a 65-90 room inn and associated visitor serving commercial 
amenities. Construction of the hotel would result in the destruction of ESHA, which 
would be inconsistent with Section 30240 of the Coastal Act. Thus, the location 
contemplated in the LUP for a hotel and the policies enabling construction of the hotel 
in that location are inconsistent with the Chapter 3 policy protection of ESHA (30240). 

However, notwithstanding the ESHA impact, the provision of a visitor serving use such 
as a 65-90 room inn would be consistent with Coastal Act policies encouraging such 
uses in the coastal zone. The Headlands area is the last large, mostly vacant, privately 
owned area of land in the coastal zone in the City of Dana Point, and among the largest 
vacant privately owned lands in coastal Orange Count/8. The Headlands is also one 
of the few significant areas of land that has ocean frontage. The physical setting, 
including proximity to the ocean and impressive coastal views make the site well suited 
as a visitor-serving destination. The 65-90 room inn with restaurant(s) will be a local 
and regional visitor destination. It will be an amenity that opens the site to visitors that 
may not otherwise be drawn to the site by its other amenities, such as the trails, open 
spaces and beach. 

The City and landowner contemplate this 65-90 room inn as a luxury accommodation. 
Accordingly, while the facility will be visitor serving, it will not be lower cost. The Coastal 
Act also encourages the provision of lower-cost uses, including lower-cost overnight 
accommodations. At the Headlands site, it is important to create a balance between 
higher cost uses and lower cost uses. The combination of luxury homes and a luxury 
inn could easily overwhelm the proposed lower cost facilities, such that farge segments 
of the general public would feel excluded from use of the site, despite the presence of 
lower-cost facilities. In the absence of a significant lower-cost feature to attract people 
to stay and enjoy the amenities at the site, the Commission finds the proposal would be 
inconsistent with Coastal Act provisions encouraging lower-cost uses. Thus, the 
proposed LUP must be denied. 

58 Bolsa Chica in Huntington Beach and Banning Ranch in the Newport Beach area are larger at approximately 308 and 412 acres, 
respectively. 
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Furthermore, the City's submittal contains provisions to allow 'fractional ownership' of 
the 65-90 room inn. Fractional ownership is similar to a time share in that it allows · 
individual entities to occupy rooms in the inn on a permanent, intermittent basis. If 
allowed to consume a substantial portion or all of the accommodations, the facility 
would cease to be primarily visitor serving, and more of a lower priority residential use. 
Similarly, the facility could be turned into a club that is exclusive to the general public. 
Without polices to prevent conversion of the facility to substantial privatization and a 
lower priority use, the Commission must deny the proposed LUP as inconsistent with 
the public access and recreation policies of the Coastal Act. 

E. VISUAL RESOURCES 

Section 30251 of Coastal Act provides the principal policy for evaluating the visual 
aspects of the proposed LUP for conformance with the Coastal Act. Section 30251 
states that the scenic and visual qualities of coastal areas shall be considered and 
protected as a resource of public importance. Development should be sited and 
designed to protect public views to and along the ocean and scenic coastal areas, to 
minimize the alteration of natural landforms, to be visually compatible with the character 
of surrounding areas, and to restore and enhance visual quality in visually degraded 
areas, where feasible. 

Despite the conflicts with Chapter 3 policies, the proposed LUP would have some 
beneficial visual effects as well, remedying some of the current blight. However, those 
aspects do not alleviate the proposal's inconsistencies with Chapter 3, so they do not 
change these findings or eliminate the need for denial. Those aspects are therefore 
discussed below, in the 'visual resources, findings for approval (Section VII.B.1.e) 

As noted elsewhere, the proposed LUP contemplates construction of a new shoreline 
protection device along Strand Beach to protect new residential development. The new 
shoreline protective device contemplated in the proposed LUP would be enlarged 
compared with the existing one and would be visible above the sand line in varying 
degrees during different periods of the year. During summer, when there tends to be 
more sand on the beach, more of the revetment would be covered, than during winter 
when less sand is available to cover the revetment. In either case, the revetment would 
be visible by the public visiting the beach, as well as from more distant view points. 
Rather than visually upgrading the views that are presently degraded by the existing 
revetment, the proposed LUP would perpetuate the presence of the revetment and 
allow the expansion of associated visual impacts. Thus, views would not be upgraded, 
but would continue to be degraded in a manner inconsistent with Section 30251 of the 
Coastal Act. 

Section 30251 of the Coastal Act requires that landform alteration be minimized in new 
development. One purpose of minimizing landform alteration is to maintain the 
aesthetic qualities of the coastal zone. Minimization of landform alteration and grading 
also addresses other Chapter 3 Coastal Act objectives such as protecting habitat, which 
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is discussed elsewhere in these findings. Techniques to minimize landform alteration 
include designing new subdivisions to avoid changing significant landforms and 
avoiding geologically hazardous areas such as landslides and steep slopes where 
significant grading would be required to develop those areas. The project contemplated 
in the LCPA would necessitate more than two million (2,000,000) cubic yards of grading 
(Exhibit 7b ). This grading would be necessary to prepare the Strand bluff face for 
residential development, including geologic remediation. As explained elsewhere, there 
remain open questions about whether the Strand area constitutes a bluff or natural 
landform. Prior grading (approximately 435,000 cubic yards) to create terraces for 
mobile homes and roads and the placement of a 2,240 foot long revetment along the 
shorefront fill slope an average height of 17 feet, have changed the natural landform in 
the Strand area inland from the beach. The proposed LUP would continue, but modify 
this terraced appearance. In addition, the material cut from the Strand would be placed 
into the bowl area of the site, and graded into pads that would provide ocean views 
from the residential lots to be located in that area. The bowl clearly constitutes a 
natural landform that would be substantially altered by this grading. Thus, by allowing 
significant landform alteration, the proposed LUP is inconsistent with Section 30251 of 
the Coastal Act. 

Also, the proposed LUP identifies several important public view points from various 
proposed public areas including views from the Hilltop Park and the Strand Vista Park. 
The City and landowner have claimed that the proposed LCP would provide new public 
viewing opportunities to and along the shoreline. However, the proposed LUP would 
allow significant grading that would alter the existing topography within the Strand and 
the bowl areas of the property. The City and landowner have asserted that, even 
though the land seaward of the proposed viewing areas would be developed, the 
proposed LCP would maintain public views. The IP contains building height limits 
(based on finished grade) and a conceptual grading plan that together are intended to 
implement the proposed view preservation. However, there are no policies in the LUP 
which mandate a particular grading plan or development configuration. Thus, the 
grading plan could change in a way that subsequently changes the heights of the 
structures to be placed on that land, subsequently causing impacts upon views from the 
proposed public viewing areas. Alternatively, in order to minimize landform alteration, it 
may be necessary to implement different structural heights rather than changing those 
heights by changing the landform. In order to avoid adverse impacts on public views, 
the LUP must contain policies which mandate the preservation of public views from the 
various designated areas and outline with some specificity the kind of view that must be 
preserved (e.g. white water views of the ocean, views of the sandy beach, distant views 
of the ocean, etc.). In absence of such specificity, the LUP is inconsistent with Section 
30251 of the Coastal Act and must be denied. 

Therefore, for the reasons stated the LUP, as submitted, is not in conformance with, 
nor does it meet the requirements of the Coastal Act and must be denied. 
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F. WATER AND MARINE RESOURCES 

Marine related policies contained in the Coastal Act are principally found in Sections 
30230 through 30236. These policies along with other applicable poliCies will be used 
to evaluate the conformance of the LUP with the Coastal Act. In general the marine 
related policies of the Coastal Act mandate that marine resources shall be maintained, 
enhanced, and where feasible, restored. Furthermore, they require that the biological 
productivity and quality of coastal waters be maintained, and, where feasible, restored, 
for optimum populations of marine organisms and the protection of human health. 

These policies also require that the marine environment be protected from hazardous 
materials, limit the fill of coastal waters to eight enumerated uses, and require that the 
least environmentally damaging feasible alternative be implemented and that feasible 
mitigation be provided where such fill is to occur. 

New development often results in an increase in impervious surface, which in turn 
decreases the infiltrative function and capacity of existing permeable land on project 
sites. The reduction in permeable surface therefore leads to an increase in the volume 
and velocity of stormwater runoff that can be expected to leave the site. Runoff from 
impervious surfaces resu1ts in increased erosion and sedimentation. 

Further, pollutants commonly found in runoff associated with new development include: 

petroleum hydrocarbons such as oil and grease from vehicles; 
heavy metals; 
synthetic organic chemicals including paint and household cleaners; 
soap and dirt from washing vehicles; 
dirt and vegetation from yard maintenance; 
litter and organic matter;· 
fertilizers, herbicides, and pesticides from household gardening or more 
intensive agricultural land use; 
nutrients from wastewater discharge, animal waste and crop residue; and 
bacteria and pathogens from wastewater discharge and animal waste. 

The discharge of these pollutants to coastal waters can cause cumulative impacts such 
as: 

eutrophication and anoxic conditions resulting in fish kills and diseases and the 
alteration of aquatic habitat, including adverse changes to species composition 
and size; 
excess nutrients causing algae blooms and sedimentation increasing turbidity, 
which both reduce the penetration of sunlight needed by aquatic vegetation that 
provide food and cover for aquatic species; 
disruptions to the reproductive cycle of aquatic species; 
acute and sublethal toxicity in marine organisms leading to adverse changes in 
reproduction and feeding behavior; and 
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human diseases such as hepatitis and dysentery. 

These impacts degrade marine resources by reducing the biological productivity and 
the quality of coastal waters, streams, wetlands, estuaries, and lakes, and reducing 
optimum populations of marine organisms and have adverse impacts on human health. 

The Commission recognizes that it shares responsibility for protecting coastal water 
quality from the impacts of development at Dana Point Headlands with the San Diego 
Regional Water Quality Control Board (Regional Board). The Regional Board regulates 
the discharge of stormwater and urban runoff from the municipal separate storm sewers 
operated by the municipalities of southern Orange County through its municipal 
stormwater permit entitled Waste Discharge Requirements for discharges of urban 
runoff from Municipal Separate Storm Sewer Systems (MS4s) Draining the Watersheds 
of the County of Orange, the Incorporated Cities of Orange County, and the Orange 
County Flood Control District within the San Diego Region approved in February 2002. 
This order provides extensive guidance regarding the types of development that are 
most likely to cause water quality impacts, selection of appropriate best management 
practices (BMPs) and requirements for water quality management plans. However, the 
proposed LUP lacks policies that would make the requirements of the southern Orange 
County municipal stormwater permit part of the standard of review for coastal 
development at Dana Point Headlands 

Tentative tract maps and/or master coastal development permits should be developed 
by a plan to identify an overall program of BMPs to mitigate (infiltrate, filter or treat) 
polluted runoff generated by the development. The proposed LUP lacks policies to 
assure implementation of such a program. 

When development can be sited and designed with water quality in mind, new 
impervious surfaces can be minimized. The benefits of reducing impervious surfaces 
have been documented by studies throughout the country (e.g., The Practice of 
Watershed Protection, Center for Watershed Protection, 2000). Impervious land 
coverage is becoming an accepted environmental indicator for water pollution. Recent 
findings show that when paving and other impervious surfaces exceed 1 0 percent of the 
watershed, coastal ecosystems begin to deteriorate. Numerous water quality reference 
documents (e.g., Start at the Source, BASMAA 2002) provide sound evidence as to the 
importance and success of site planning as the first step towards protecting water 
quality. Additionally, adequate site design and source control measures may eliminate 
the need for structural treatment controls, decreasing the cost to the applicant, while 
still protecting water quality. Policies addressing this issue are absent from the 
proposed LUP. 

Critical to the successful function of post-construction structural BMPs in removing 
pollutants in stormwater, is the application of appropriate design standards for sizing 
BMPs. The majority of runoff is generated from small storms because most storms are 
small. Additionally, storm water runoff typically conveys a disproportionate amount of 
pollutants in the initial period that runoff is generated during a storm event. Designing 
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BMPs for the small, more frequent storms, rather than for the large infrequent storms, 
results in improved BMP performance at lower cost. 

Several California Regional Water Quality Control Boards have selected the 85th 
percentile storm event as a design storm based on a point of diminishing returns, 
beyond which the marginal benefit of capturing the next incrementally larger volume of 
stormwater is no longer deemed practicable. The 85th percentile storm generates the 
same or more precipitation than 85 percent of recorded storms. The actual 
measurement of the 85th percentile storm event may be the amount of rainfall 
generated over 24 hours (or less) for structural BMPs that work by capturing a certain 
volume of water for a certain period of time (volume-based BMPs, e.g. detention 
basins). Or the measurement may be the rainfall intensity (precipitation per hour) for 
structural BMPs that treat the runoff as it flows through (flow-based BMPs, e.g., 
bioswales). The proposed LUP does not contain a design standard. 

Development that requires a grading/erosion control plan has the potential to generate 
loose sediment that can move off site due to construction operation or due to runoff. In 
either case this sediment can eventually be moved into stormdrains or surface waters 
and have a detrimental effect on water quality. The proposed LUP does not adequately 
address this issue. 

An important strategy to keep nonpoint source pollutants out of coastal waters is to 
remove the pollutants from roadways before rain or dry weather flow can carry them 
into the stormdrain system. Pollutants make their way to the streets from automobiles, 
landscape maintenance, aerial deposition, litter, animal wastes and other sources. It is 
important to have a frequent cleaning of streets, preferably with a regenerative vacuum 
sweeper. The sweeping should continue throughout the year on a frequent basis to 
prevent discharge to the stormdrain both by dry weather flow and by rainfall. The 
proposed LUP does not contain specific requirements to address this issue. 

The long-term performance of structural BMP devices requires ongoing maintenance. 
Without proper maintenance, most structural BMPs will lose effectiveness and in some 
cases will cause additional water quality problems. Many BMPs need to be inspected 
and repaired on a seasonal or yearly basis. To ensure ongoing maintenance, it is 
important the owners of the BMPs are informed of their responsibility for following the 
BMP-specific operation and maintenance plans. However, the LUP doesn't contain 
policies to establish requirements related to operation and maintenance of BMPs. 

Commercial development can be a significant source of nonpoint source pollution both 
due to the generation of pollutants and common designs that connect impervious 
surfaces directly to stormdrains. For larger developments, the need for parking can 
generate increases in the volume and velocity of runoff, in addition to the pollutants 
produced by automobiles. The proposed LUP should, but does not contain policies that 
require commercial developments to implement BMPs to minimize or avoid the runoff of 
pollutants from structures, landscaping, parking and loading areas. 
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Restaurants can be significant sources of nonpoint source pollution, through the 
generation of large amounts of organics wastes that must be cleaned up and disposed. 
The wastes include fats, oils, and greases from cooking and leftover food. It is 
important to educate restaurant workers about the proper way to dispose of these 
materials and cleanup practices that protect water quality. In addition, fats, oils, and 
greases are among the most common triggers of sewage spills in California. The 
proposed LUP does not contain policies addressing this issue. 

Waste materials dumped into storm drain inlets can have severe impacts on receiving 
waters and ground waters. Posting notices regarding discharge prohibitions at storm 
drain inlets can prevent waste dumping and educate the public about the difference 
between stormdrains and the sanitary sewer. Storm drain signs and stencils are highly 
visible source controls that are typically placed directly adjacent to storm drain inlets. 
The LUP should, but does not require, this type ofstormdrain stenciling and signage. 

Irrigation water provided to landscaped areas may result in irrigation water being 
conveyed into stormwater drainage systems. This source of "dry weather runoff' can 
carry sediments, fertilizers and pesticides to the stormdrain. And in arid areas such as 
Dana Point, flow of irrigation water to coastal waters throughout the dry season can be 
detrimental due to the effects of freshwater on marine organisms, in addition to the 
effects of pollutants. New development and redevelopment should include efficient 
irrigation methods that minimize excess runoff into the stormdrains. Thus, the LUP 
should, but does not, contain policies that require use of efficient irrigation systems at 
the Dana Point Headlands. nor does it ensure that the community will work with the 
South Coast Water District to divert any remaining dry weather runoff to the sanitary 
sewer system. 

Development often results in additional impervious surfaces leading to increases in the 
volume and velocity of stormwater runoff. Changes in the stream flow result in 
detrimental changes to stream morphology. Additionally, the increased runoff carries 
increased levels of pollutants into waterways. Landscaped areas shed fertilizer and 
pesticides, motor vehicles deposit trace minerals and petroleum hydrocarbons on 
roads, which are washed by storm water in receiving waters. These impacts reduce the 
biological productivity and the quality of coastal waters, streams, wetlands, estuaries, 
and lakes, reduce optimum populations of marine organisms and have adverse impacts 
on human health. 

When development can be sited and designed with water quality in mind, new 
impervious surfaces can be minimized. The benefits of reducing impervious surfaces 
has been studied and documented. Impervious land coverage is becoming an accepted 
environmental indicator for water pollution. Recent findings show that when paving and 
other impervious surfaces exceed 10 percent of the watershed, coastal ecosystems 
begin to deteriorate. Numerous water quality reference documents (e.g., Start at the 
Source, BASMAA 2002) provide sound evidence as to the importance and success of 
site planning as the first step towards protecting water quality. Additionally, adequate 
site design and source control measures may eliminate the need for structural controls, 
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decreasing the cost to the applicant, while still protecting water quality. Such policies 
are absent from the proposed LUP. 

I 

More than any other single element, street design has a powerful impact on stormwatdr 
quality. Street and other transportation related structures typically can comprise 
between 60 and 70% of the total impervious coverage in urban areas and, unlike 
rooftops, streets are almost always directly connected to an underground stormwater 
system. Recognizing that street design can be the greatest factor in development's 
impact on stormwater quality, it is important that designers, municipalities and 
developers employ street standards that reduce impervious land coverage. Polices in 
the LUP must, but do not, address reduction of impervious surfaces associated with 
Dana Point Headlands development. 

Nonpoint pollution is generated by many actions of many people. One of the most 
important steps in any nonpoint source pollution program is to educate the public about 
how their collective activities can have harmful effects on water quality and how they 
can help protect water quality with relatively simple actions. For the proposed LUP to 
be approvable, policies would need to be included in the LUP to promote education of 
Dana Point Headlands residents, property owners and visitors regarding good water 
quality practices. 

Although the requirements for site and source control, and structural BMPs should 
significantly reduce the concentration of pollutants in stormwater and urban runoff, and 
thereby reduce the mass loading of such pollutants into receiving waters, it cannot 
necessarily be assumed that the reduction will be adequate to maintain (much less 
enhance or restore) marine resources or to maintain and/or restore the biological 
productivity and quality of coastal waters appropriate to maintain optimum populations 
of marine organisms and for the protection of human health. Since the Coastal Act 
requires that this end result be achieved in policies 30320 and 30231, the LCP must 
similarly ensure that end result in order to meet the requirements of, and conform with, 
these Chapter 3 policies. Policy 4.4 from the Preservation of Natural Resources section 
of the City of Dana Point Land Use Plan fails to meet these requirements. 

Continuing to allow untreated urban runoff to discharge into coastal waters would be 
inconsistent with Sections 30230 and 30231. As submitted, the LCP fails to fully 
conform to the requirements of Sections 30230 though 30236 of the Coastal Act 
regarding the protection of the marine environment. Therefore, for the reasons stated 
the proposed LUP is not in conformance with nor does it meeting the requirements of 
the Coastal Act policies regarding the protection of marine resource and must be 
denied. 
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VII. Findings for Approval of the City of Dana Point's Local 
Coastal Program Amendment, If Modified 

A. WITH MODIFICATIONS, THE PROPOSED LOCAL COASTAL 
PROGRAM AMENDMENT IS APPROVABLE BY INVOKING THE 
BALANCING APPROACH TO CONFLICT RESOLUTION 

1. THE BALANCING APPROACH TO CONFLICT RESOLUTION 

As is indicated above, the standard of review for the Commission's decision whether to 
certify a land use plan amendment is whether the plan, as amended, continues to meet 
the requirements of, and be in conformity with, "the policies of Chapter 3" (meaning 
California Public Resources Code ("PRC") sections 30,200-265.5). PRC § 30512(c). In 
general, a proposal must be consistent with all relevant policies in order to be approved. 
Put differently, consistency with each individual policy is a necessary, but not sufficient, 
condition for approval of a proposal. Thus, if a proposal is inconsistent with one or 
more policies, it must normally be denied (or conditioned to make it consistent with all 
relevant policies). 

However, the Legislature also recognized that conflicts can occur among those policies. 
PRC § 30007.5. It therefore declared that, when the Commission identifies a conflict 
among the policies in Chapter 3, such conflicts are to be resolved "in a manner which 
on balance is the most protective of significant coastal resources." PRC §§ 30007.5 
and 30200(b). That approach is generally referred to as the "balancing approach to 
conflict resolution." Balancing allows the Commission to approve proposals that conflict 
with one or more Chapter 3 policies, based on a conflict among the Chapter 3 policies 
as applied to the proposal before the Commission. Thus, the first step in invoking the 
balancing approach is to identify a conflict among the Chapter 3 policies. 

2. CONFLICTS BETWEEN COASTAL ACT POLICIES IN THIS 
MATTER 

In order for the Commission to utilize the conflict resolution provision of Section 
30007.5, the Commission must first establish that the proposal presents a substantial 
conflict between two statutory directives contained in Chapter 3 of the Coastal Act. The 
fact that a proposal is consistent with one policy of Chapter 3 and inconsistent with 
another policy does not necessarily result in a conflict. Rather, the Commission must 
find that to deny the proposal based on the inconsistency with one policy will result in 
coastal zone effects that are inconsistent with another policy. 
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In this case, as described above, the proposed LCP amendment is inconsistent with the 
ESHA protection policies in Section 30240 because it would allow the City to authorizi 
the construction of single family residences, commercial structures including a hotel, 
roads, parking areas, and community structures in areas that qualify as ESHA. 
Furthermore, this development would necessitate some form of fuel modification within 
ESHA in order to address fire hazards. This development would significantly disrupt the 
habitat values of the ESHA and would not constitute uses dependent on the resource. 
Thus, the proposed LUP is inconsistent with Section 30240 of the Coastal Act. 
Furthermore, the proposed LUP amendment would allow the City to authorize the 
construction of single family residences in the Strand relying upon significant geologic 
remediation and construction of a shoreline protective device to protect and maintain 
the stability of the slope upon which the new residences would be built. If one agrees 
that the landform in the Strand is a bluff and natural landform, then this development 
would be inconsistent with Section 30253 of the Coastal Act. The proposed LUP is also 
inconsistent with several other sections of the Coastal Act identified above. For 
instance, the construction of a new shorefine protective device along the Strand and the 
significant landform alteration associated with the stabilization of the Strand and the 
filling of the bowl/Upper Headlands with soil would have adverse visual impacts and 
would be inconsistent with Section 30251 of the Coastal Act. 

However, to deny the project based on these inconsistencies with the public access and 
recreation policies of the Coastal Act and Sections 30235, 30240, 30251 and 30253 
would result in adverse impacts inconsistent with other Chapter 3 policies. For 
example, a major objective of the proposed project is to improve water quality by 
treating runoff from at least 30 acres of existing developed areas located outside of the 
121 acre HDCP area. In the absence of the Strand and hotel development, there would 
be no infrastructure proposed in the vicinity that could capture and treat the off-site 
area. The City and landowner have indicated that the treatment of these 30 acres 
would not be provided if the development in the Strand and the 65 to 90-room inn were 
not accommodated in the locations proposed. Those improvements would be lost if the 
proposal were denied. 

The HDCP establishes a comprehensive, areawide water quality management plan that 
collects and treats existing polluted storm water before it flows untreated into the ocean 
and Dana Point Harbor, as mentioned above. Additionally, the project sewer 
infrastructure will allow the existing residential enclaves, consisting of 31 residences 
situated directly above the Pacific Ocean, to connect to public sewer rather than relying 
on existing on-site sewerage disposal. Development under the HDCP is even more 
protective of marine resources than the existing Dana Point LCP. For example, the 
existing LCP does not require state-of-the-art water quality improvements or storm 
water treatment facilities for off-site, existing development. 

Another policy conflict results from the fact that if the LCP is denied, it would reduce the 
City's ability to concentrate proposed development contiguous with existing urban 
development, and away from the most sensitive habitat areas, as required by Section 
30250. If the LCP amendment is not approved, dispersed patterns of development 
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may occur that are inconsistent with Section 30250 due to the underlying subdivision 
and existing LCP. The HDCP clusters development adjacent to existing developed 
areas and existing infrastructure, while preserving high quality habitat on the Headlands 
site as Conservation Open Space, thereby preserving significant coastal resources. 

In addition, denial of the project would forfeit the opportunity for significant access 
improvements and ESHA protection. Development under the HDCP would create 
maximum public access in numerous areas where no public access resources currently 
exist. The HDCP, as modified, reduces substantial, on-going interference with public 
right.;.of-access to the beach and ocean through removal of existing fences and 
overgrown, view-blocking, non-native vegetation on the site, and by the provision of five 
public vertical coastal accessways and one new lateral accessway along Strand Beach. 
The HDCP assures that public coastal access resources are provided between the 
ocean and the nearest public roadway. Finally, the HDCP provides for low-cost and no
cost public recreation facilities, including the funicular to access Strand Beach and 
extensive parklands, where currently none exist. 

Development under the HDCP is even more protective of public access resources than 
the existing LCP. For example, the existing LCP only designates one public park with 
the Headlands project and only requires one vertical public accessway to Strand Beach 
where now there would be five public parks and four new vertical accessways. To 
complement the additional public accessways, Strand Beach, privately owned above 
the mean high tide, will be dedicated for public use. 

In terms of ESHA conservation, the proposal includes the dedication of the Headlands 
promontory and other sensitive lands as well as institution of a non-wasting endowment 
to enhance and maintain the biological values of the open space areas. The HDCP 
assures that only passive conservation uses, consistent with the preservation of these 
areas, will be implemented. Without the consolidation of underlying land subdivisions 
called for in the HDCP these areas may be vulnerable to piecemeal development, thus 
further fragmenting and degrading the remaining habitat. Additionally, the Commission 
finds that the HDCP results in a significant portion of the site being subject to a 
comprehensive resource management program that is funded by a non-wasting 
endowment, and dedicated to research, maintenance and restoration of preserved and 
restored habitat onsite. Impacts to sensitive resources habitat are also significantly 
reduced by the HDCP through the clustering of development, the revegetation of 
previously disturbed habitat and the removal of Marguerita Road. 

Finally, though of equal importance, denial of the proposal could have adverse impacts 
inconsistent with Chapter 3 because of the provisions of the currently-applicable LCP 
and because of an antiquated subdivision. The existing Dana Point certified LCP could 
be interpreted to allow for the development of two large resort hotels and up to 310 
residential units, which would severely impact the most significant existing natural 
landforms-the Dana Point promontory and the Harbor Point promontory. In contrast, 
the proposed LUP designates both the Dana Point promontory and the Harbor Point 
promontory as public parks protecting the promontories as natural landforms while 
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allowing public access and conservation. In addition, over sixty percent of the property 
has been subdivided into approximately 300 lots, some of which have been sold I 

piecemeal over the last 80 years. There are questions about the legality of this \ 
subdivision59

• Nevertheless, suspending the questions about legality, these potentially 
developable lots cover approximately 95 percent of habitat area that is deemed 
sensitive, including 100 percent of the proposed Headlands Conservation Park. Thus 
the Commission is particularly concerned over the risk of continuing piecemeal sale anti 
development of these sensitive areas. It is unknown what level of development might 
occur in these areas in the future, but it is reasonable to assume that some 
development, under the auspices of the existing certified LCP, may move forward and 
negatively impact these sensitive habitat areas. This type of development would be 
inconsistent with Sections 30240 and 30250 of the Coastal Act as it would negatively 
impact sensitive habitat and lead to a configuration that does not concentrate 
development adjacent to existing developed areas. On the other hand, while allowing 
development in some areas containing sensitive habitat, the proposed LUP, would re
designate land uses in other sensitive, high quality habitat areas as conservation open 
space, and require the merger of the legal lots, to ensure that no future development 
would occur. This would assure the long-term protection of these sensitive areas. 
Thus, the existing status quo leaves open the potential for development that would 
have far more serious consequences for the environment than the approved LCPA, 
even as modified below. Thus, denial of the LCP amendment would prevent the 
resource protection policies of the LCP from being upgraded to clearly protect ESHA. 

However, an application does not present a conflict among Chapter 3 policies if there 
are feasible alternatives that would achieve the proposal's essential goals without 
violating any Chapter 3 policy. Thus, an alternatives analysis is a critical condition 
precedent to conflict identification, and thus, to invocation of the balancing approach. 
In this case, however, there are no feasible alternatives that would achieve all of the 
goals of the project without violating some Chapter 3 policies. An alternative that would 
protect all of the ESHA would require denial of the hotel, which would cause the loss of 
the associated water quality and visitor-serving use benefits. It would also require 
denial of the development around the bowl, which would force the developer to export 
several hundred thousand cubic yards of soil off-site, with associated traffic and air 
quality impacts. Similarly, an alternative that required the revetment to be relocated 
significant~ landward to open up more beach would also result in more soil needing to 
be moved . 

59 See, e.g., Gardner v. County of Sonoma (2003), 29 Cal. 4th 990, 998-999 and 1001, n. 7 (holding that antiquated maps do not 
constitute certificates of compliance, and so, do not establish legal parcels under the Subdivision Map Act, and withholding 
judgment on whether pre-1929 maps constitute "antiquated maps"); Hays v. Vanek (1989), 217 Cal. App. 3d 271, 289. Finally, 
even if the subdivision were to be valid, the purported legal lots have been held in common ownership since the original map was 
recorded. Thus, for purposes of a takings analysis, that entire block of land might be treated as a single parcel. See, e.g., District 
lntown Properties, supra. 
60 There are some aspects of the proposal for which there are alternatives available that would accomplish the fundamental 
purpose while remaining consistent with all of the relevant Chapter 3 policies. For example, the policies regarding the revetment 
work could be modified to allow only a more limited form of repair and maintenance, which would still accomplish the fundamental 
purpose but avoid conflicts with, for example, Coastal Act section 30253. These alternatives will be discussed in more detail in 
Section VII.B, below, explaining the reasoning for the suggested modifications requiring these sorts of alternatives. Similarly, there 
are feasible alternatives that would reduce the environmental impacts and the conflicts with Chapter 3 policies so that, although the 
proposal would still conflict with Chapter 3, the extent of those conflicts would be reduced. Such alternatives are also discussed in 
Section VII.B. 
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3. ADDITIONAL FACTORS WEIGHING IN FAVOR OF APPROVAL 

In addition to the factors listed above, there are additional unique factors present in this 
situation, related to the history of planning efforts at this site. First, as indicated above, 
an NCCP has been developed for this region. Although the designation of geographic 
areas for various uses within the NCCP process uses different standards and is 
designed to address different issues than the Commission's ESHA delineation, the 
Commission must consider the result of the NCCP as part of any comprehensive 
analysis of the site. Moreover, senior Commission staff actually commented on the 
NCCP, and although those comments were ambiguous and could not, in any event, 
bind the Commission, they, too, could have induced a level of reasonable reliance on 
the part of an investor that the Commission must take into account. The Commission is 
not estopped from taking action inconsistent with its staff's comment letters. 
Nevertheless, the Commission concludes that, given the confluence of unique factors 
present in this situation, the combination of all of the aforementioned factors must be 
incorporated into the balancing calculation when determining what can be allowed at 
this site. 

4. WHAT DEVELOPMENT CONFIGURATION IS MOST 
PROTECTIVE OF SIGNIFICANT COASTAL RESOURCES AT 
THIS SITE, WHILE SIMULTANEOUSLY REMAINING 
EQUITABLE, GIVEN THE HISTORY OF PLANNING EFFORTS 
AT THE SITE? 

Due to the conflicts listed above, the resource impacts that would result from a denial, 
and the additional factors listed in the immediately preceding section, the Commission 
concludes that it would be most protective of coastal resources and most equitable to 
approve the LCP amendment. Thus, the Commission finds that there are unique 
circumstances that require it to allow some impact to ESHA at the Headlands in order to 
protect a substantial extent of the ESHA that is presently threatened by impacts from 
development and to provide public access facilities, visitor-serving facilities and water 
quality protection benefits. In this case, the Commission finds that up to 4.04 acres of 
ESHA may be impacted to accommodate construction of an inn overlooking the Harbor 
Point area, up to 6.5 acres of ESHA along the slopes of the bowl may be displaced to 
accommodate residential development there and up to 0. 75 acre of ESHA located upon 
the bluff face in the southerly area of the Strand may be displaced by development. 
These acreages represent a cap upon ESHA impacts generated by the non-resource 
dependent components of the project. 

The Coastal Act recognizes the importance of protecting unique features of the coastal 
landscape. The HDCP, as modified, has significantly reduced both the scale and 
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density of possible development, thereby protecting and preserving significant 
landforms on the site and to allow public access and views of and from these 
landforms. The Coastal Act explicitly recognizes the scenic qualities of the coast as a~ 
important resource. The HDCP, as modified, concentrates development, improves th~ 
scenic and visual qualities of the site and enhances and establishes coastal access in 1 

ways that do not currently exist and are not required by the present LCP. Therefore, 
the Commission finds, pursuant to the balancing provision of the Coastal Act, that in 
this case, it is more protective of all significant coastal resources, including sensitive 
habitat, scenic natural landforms, marine resources and public access, to allow some 
encroachment within identified environmentally sensitive habitat areas in exchange for 
clustering development on-site that results in permanently conserved habitat, retention 
of scenic landforms, substantial water quality improvements and significant coastal 
access amenities. 

However, this summary finding is based, in part, on the applicant's commitment to 
ensure that all aspects of this project are completed, including those that provide 
significant resource benefits and increase access, such as the dedication of significant 
open space areas, the provision of an endowment to manage those lands, new 
accessways to and along Strand Beach, the dedication of Strand Beach, and the 
treatment of polluted urban runoff from at least 30 acres off-site of the Headlands. 
Thus, in order for the Commission to approve this proposal, the Commission needs to 
ensure that the improvements will be made. In addition, as indicated above, in order to 
eliminate any conflicts with Chapter 3 policies that can be eliminated and to minimize 
the negative impact of such conflicts where they cannot be avoided, so as to ensure 
that the LCP amendment is the least environmentally damaging alternative that 
continues to offer the benefits, additional changes must be made. The next section of 
these findings (SectionVII.B) explains the necessary changes and reasons why they are 
necessary. 
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B. NECESSARY MODIFICATIONS TO THE PROPOSED LOCAL 
COASTAL PROGRAM AMENDMENT 

1. MODIFICATIONS TO THE PROPOSED LAND USE PLAN 
AMENDMENT 

As explained earlier in these findings, in the Summer of 2003, after the initial submittal, 
and at various points thereafter (including at the Commission's January 2004 hearing) 
the City and landowner offered a variety of changes to the LCP amendment in 
recognition that the proposal did not adequately address certain elemental Coastal Act 
provisions. Those changes could not be treated by the Commission as a formal 
amendment to the City's submittal, as they did not meet the requirements of Sections 
30510(a) of the Act and 13551 of the Commission's regulations. Rather, with the 
Commission's concurrence, the City and landowner requested that these changes be 
incorporated through 'suggested modifications' made pursuant to Sections 30512 and 
30513 of the Coastal Act. 

In summary, the most significant of those changes do the following: reduce impacts to 
ESHA by shrinking the size of the Upper Headlands Residential area (Planning Area 6) 
from 26.7 acres to 20.2 acres; provide, in addition to the proposed non-wasting 
endowment to maintain the biological values of the Headlands Conservation Park, an 
additional $2 million paid by the developer to the City to establish a non-wasting 
endowment to maintain the biological values of the open space areas within the 
Headlands that will be owned and/or maintained by the City; reduce the scope of work 
planned to upgrade the revetment including lowering the planned height to match 
existing and realigning the revetment an average 5 feet landward or easterly than the 
existing alignment; provide for a minimum 40-bed hostel in Planning Area 4; provide 
various additional improvements to public access including restrooms, benches/tables, 
parking, additional trail linkages, and more significantly, an 8 foot wide walkway, plus 
benches along the top or landward of the revetment seaward of the Strand residential 
area; and incorporate a funicular from the County parking lot to the beach along the 
northern Strand Beach Access walkway. Finally, the City and landowner offered this 
plan as a comprehensive development proposal that included certain key project 
elements, defined and described elsewhere as the 'HDCP Elements'. 

The Commission approved the proposed LCP amendment, with modifications (some of 
which tracked changes proposed by the City and landowner, some of which went 
further, and some of which simply differed), because it found that, on balance, the 
proposal, as modified, is most protective of coastal resources, despite those elements 
of the proposal that could not be found consistent with one Chapter 3 policy or another. 
Suggested Modifications 4, 30, 31, 32, 37, 39, 41, 62, 63, 66, 67, 68, 74, 77, 78, 81, 83, 
85, 86, 87, 88, 90, 91, and 92, among others, formalize the accepted trade-off. These, 
and other changes, are described more fully below. 
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a) Environmentally Sensitive Habitat 

(1) LUP effects on ESHA, as modified by suggested 
modifications 

As noted above, there are approximately 49.3 acres of ESHA located within the 
Headlands known to be present at this time. The development footprint agreed upon 
by the Commission would preserve and provide an endowed management program for 
the vast majority of this sensitive habitat. However, changes to the LUP are necessary 
to incorporate this agreement, as well as other changes that assure the LUP is, on 
balance, most protective of coastal resources. 

In order for the LUP to be consistent with the Coastal Act, the LUP must both recognize 
the presence of ESHA at the Headlands and include provisions to identify the location 
of ESHA at the site at the time of an application for a development permit that could 
potentially effect ESHA. Thus, the Commission finds that the figures contained in the 
LUP must be revised to reflect the presence of at least 49.3 acres of upland ESHA on 
the project site, as depicted in Exhibit 15a. Furthermore, the Commission can only 
approve the LUP with suggested modifications to relevant LUP policies to incorporate a 
process to identify the location of ESHA at the time of an application for development, 
based on the definition of ESHA contained in Section 30107.5 of the Coastal Act and 
reflected in Section 9.75.050 of the Zoning Code/IP. These modifications include 
Suggested Modifications 17, 73, 74, and 89. 

It must be noted that the City and landowner supplied detailed information regarding the 
biological resources present at the site in connection with the submittal of the proposed 
LCP amendment. Although this was an LCP amendment request and not a coastal 
development permit application, the information submitted is sufficiently detailed to 
satisfy filing requirements pertaining to biological resources for a coastal development 
permit application. Thus, if an applicant were to re-submit that information along with a 
coastal development permit application, the City must accept that information as 
meeting the requirements of the modified land use plan policies for biological survey 
coastal development permit application occurs within a reasonable timeframe. 
However, if a significant amount of time lapses (i.e. more than 2 years beyond the date 
of effective certification of the LCP amendment), the condition of biological resources at 
the site may change and the site information may warrant reassessment to assure that 
accurate information is used on the resources present at the site. In such a case, the 
City would need to obtain updated biological information for the site from the applicant 
or other appropriate sources, before allowing the application to be deemed filed. The 
analysis of the impacts of the proposed project would also need to reconsider the 
existing condition of the resources at the site. 

As discussed under the balancing section of these findings, the Commission finds there 
are unique factual circumstances that require it to allow some impact to ESHA at the 
Headlands in order to protect a substantial component of ESHA that is presently 
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threatened by impacts from development and to provide public access facilities, visitor 
serving facilities, and water quality protection benefits offered by the project. In this 
case, the Commission finds that up to 4.04 acres of ESHA may be impacted to 
accommodate construction of an inn overlooking the Harbor Point area (a significant 
visitor serving element), up to 6.5 acres of ESHA along the slopes of the bowl may be 
displaced to accommodate development within the bowl, and up to 0.75 acres of ESHA 
located upon the bluff face in the southerly area of the Strand may be displaced by 
development. These acreages represent a strict cap upon ESHA impacts generated by 
the non-resource dependent components of the project, including but not limited to 
grading for the residential and commercial development and their associated roads, 
parking areas, utilities, and fuel modification areas. Grading and fuel modification for 
the inn must be entirely accommodated within the 4.04 acre ESHA impact cap 
established for that area. In order to implement these allowances, the Commission 
requires suggested modifications that specifically provide for the impacts in the 
identified areas and defines the circumstances under which the impacts may be 
allowed. These modifications include Suggested Modifications 4, 30, 37, 40, 75, 76, 
77, 78, 81, 83, 84, 85, 86, 87,90, 91 and 92. 

Exhibit 26c identifies the general locations where ESHA may be impacted. However, 
one intent of the modified LUP policies is to assure that the impacts to ESHA are 
configured in a manner that reduces adverse effects of that impact on adjacent, 
retained ESHA to the maximum extent feasible. Thus, while Exhibit 26c should be 
considered strong guidance relative to the configuration of the impact, the configuration 
depicted is conceptual and minor adjustments to the configuration could be considered 
at the time of a coastal development permit application in order to protect habitat. 

While the Commission has found that up to 11.29 acres of ESHA may be impacted at 
the Headlands, the Commission cannot find the remainder of ESHA impacts 
contemplated in the LUP cGnsistent with Coastal Act. For instance, the current LUP 
contemplates a variety of more intense public uses in the Harbor Point area, including 
parking areas, a maritime historical visitor center/lighthouse, cultural arts visitor center, 
nature interpretive center, manicured landscape, veterans memorial and decorative 
hardscape and trails. All of these are examples of visitor-oriented uses that, if 
appropriately sited, are encouraged under the Coastal Act. However, in this instance, 
all of these uses are contemplated in locations that would displace or degrade ESHA. 
In its analysis, the Commission has been able to identify appropriate locations for a 
nature interpretive center, parking, and limited public trails that would be sited in 
locations that wouldn't displace or otherwise degrade ESHA. Where locations can be 
identified for the other uses that wouldn't displace or degrade ESHA, these uses could 
be considered in those identified areas. However, in order for the LUP to be consistent 
with the Coastal Act, the Commission requires suggested modifications that eliminate 
the lighthouse, cultural arts visitor center, manicured landscape, and 
hardscape/memorial, andre-sites the nature interpretive center, parking and trails in 
locations that do not displace or degrade ESHA. These modifications include 
Suggested Modifications 13, 34, 36, 37, 38, 40, 74, 75, 76, 77, 79, 83, 84, 85, 86, 87, 
88, 89, 90, 91, and 92. 
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Furthermore, the Commission finds that suggested modifications are necessary in order 
to adjust the land use area boundaries within the Headlands in order to capture all of ·\· 
the ESHA, excepting some of the 11.29 acres of ESHA noted above, within 
recreation/open space land use areas. The types of uses allowed by the proposed LUP 
in areas designated recreation/open space include active park facilties, such as ball 
fields, and other uses such as golf courses and museums. These uses wouldn't be 
consistent with the protection of ESHA. In lieu of creating a habitat-conservation 
oriented land use designation, the Commission has suggested new policy language 
further defining the types of uses that could be contemplated in ESHA such as habitat 
conservation, limited public trails, overlooks, and interpretive signs. These 
modifications include 34, 37, 38, 40, 74, 75, 76, 77, 79, 83, 84, 85, 86, 87, 88, 89, 90, 
91, and 92. 

In denying the proposed LUP, the Commission found that the proposed fuel 
modification plan would adversely effect ESHA. That proposed fuel modification 
incorporated weed control, pruning, thinning, clearing, and plant palette controls 
designed to protect adjacent developed areas and would have allowed those activities 
within existing ESHA and within proposed habitat restoration areas for which the 
landowner seeks creation/substantial restoration credit. This program distinctly 
contrasts with the fuel modification/fire management program approved at Marblehead 
-a model the applicant had thought they had approriately translated to this site61

. 

Suggested Modifications are necessary to bring the fuel modification program into 
conformance with Coastal Act requirements and -in effect- past Commission practice. 

In denying the proposed fuel modification plan, the Commission did not effectively 
prohibit all weed control, pruning, thinning, clearing, and plant palette controls within 
ESHA and mitigation areas. Some weed control, pruning, thinning, clearing, and plant 
palette controls are necessary for habitat management purposes, but, those activities 
are distinguishable from similar activities whose purpose is to protect adjacent 
developed areas from potential fire hazards. The prohibition upon fuel modification/fire 
management within ESHA does not limit the implementation of habitat manipulation 
measures that are wholly and exclusively for habitat management purposes. However, 
changes to or discontinuation of those manipulations must be allowed to occur entirely 
independent from fire safety requirements to serve adjacent new development. The 
habitat must be allowed to fully develop. Accordingly, new development must be sited 
with sufficient setbacks (e.g. combustible free defensible space, irrigated zones and 
thinning zones), buffering elements (e.g. walls), appropriate construction methods and 
materials, and other fire safety measures contained entirely within the development 
footprint allowed by the Commission and entirely outside of the existing ESHA to be 
preserved and any mitigation areas. While the proposed LUP couldn't be approved as 
submitted, it can be approved with modifications. Accordingly, the Commission 
requires Suggested Modifications 77 and 92. 

61 While the Marblehead approval did include some limited fuel modification/fire management, all of this is located outside of 
terrestrial ESHA and ESHA buffers. None of the existing ESHA/CSS at Marblehead were subject to any fuel modification 
requirements {see Exhibit 28c). In addition, a majority of the restored CSS habitat {about 64.22 acres) at Marblehead would not be 
subject to any fuel modification requirements. None of the limited fuel modified habitat was credited as mitigation. 
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In addition to the distinction between fuel modification and habitat management 
identified above, it should be noted that the Commission's prohibition on fuel 
modification within ESHA to accommodate new development would not preclude fuel 
modification/fire management in order to protect development that presently exists. For 
instance, there is an area adjacent to the existing residences along Green Lantern that 
necessitates fuel modification. The Commission is supportive of the landowner's 
proposal to re-vegetate the existing non-ESHA area between the ESHA and these 
existing homes with native plants from OCFA's approved plant list. However, the 
Commission finds it would be inappropriate to give mitigation credit for this re
vegetation, as the area will be maintained with an emphasis on fuel modification rather 
than as conserved habitat. Also, the public trails passing through this area should be 
located so they form a demarcation between the conserved-in-place ESHA within which 
fuel modification/fire management is prohibited, and there-vegetated area where such 
activity is allowable. 

Above it is noted that the LUP contains policies encouraging landscape plans that are 
substantially comprised of native plant species, however, the policies would allow non
native plants to be planted in some areas such as within the residential lots, interior 
landscaping in the commercial center and along roads and within medians. The 
Commission found that such landscaping represents a threat to the biological 
productivity of adjacent natural habitat and would not be compatible with the 
continuance of those habitat areas. One method of minimizing impacts is to require that 
any landscaping within common area lots, open space lots, parks, and vegetated buffer 
areas consist of plants native to coastal Orange County that are appropriate to the 
natural habitat type. Strict use of regionally native plants within the common areas lots, 
open space lots, parks and vegetated buffer areas is particularly important due to the 
proximity of these areas to sensitive habitat areas and the potential for these plants to 
disperse into the sensitive habitat areas. Therefore, the Commission requires changes 
to the LUP, Suggested Modifications 36, 41 and 82, that mandate use of plants that 
are native to coastal Orange County and the habitat type within all vegetated areas 
located outside of the individual residential lots and the location of the seaside inn. 
Native plants used for landscaping shall be obtained, to the maximum extent 
practicable, from seed and vegetative sources on the project site. 

Meanwhile, the suggested modification does allow the use of non-native plant species 
within the residential lots and the seaside inn so long as those non-native species are 
also non-invasive. Avoiding the use of invasive species within the residential lots and 
the site of the seaside inn reduces the risk that adjacent habitat areas would be 
overtaken by non-native plants. 

As discussed in the balancing analysis elsewhere in these findings, the Commission is 
allowing the LUP to contain policies that allow certain types of specific development in 
locations that, without consideration of other factors, would render those policies 
inconsistent with Chapter 3 policies of the Coastal Act. However, the Commission is 
only willing to allow these specific inconsistencies in the context of an overall 
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development plan that encompasses the entire 121 acre Headlands site, retires any 
potential existing development rights, and secures the perpetual preservation and 
management of retained habitat areas, the provision of public parks, beaches, and 
public access amenities, and the provision of adequate water quality mitigation 
measures. In order to assure these components of the plan are implemented, the 
Commission has suggested modifications to the LUP that mandate the retirement of 
pre-existing development rights, re-subdivision of the entire 121 acre site such that 
ESHA is preserved as open space and public beaches, parks and trails are transferred 
into public domain. The suggested modifications also mandate a development phasing 
plan that requires the preservation of open space, transferral of public beaches, parks 
arid trails, and construction of public facilities by the landowner prior to the completion 
of the private/commercial development at the Headlands. 

(2) ESHA Buffering 

The proposal includes a number of important habitat preservation and enhancement 
elements. However, elsewhere above, the Commission found that buffering between 
habitat areas and proposed development needs to be more fully addressed in the LUP. 
These issues include establishing appropriate minimum buffers between ESHA and 
development areas and identifying the uses that would be allowed within those buffers, 
excluding inappropriate uses. The Commission typically requires a physical setback 
(e.g. 50 feet) between development and ESHA. The physical setback is designed to 
buffer the habitat against construction-phase and post-construction impacts upon 
ESHA. Based on the merits of the HDCP and due to unique legal and physical 
circumstances at the Headlands (described elsewhere in these findings), the 
Commission has found that up to approximately 11.29 acres of the 49.3 acres of ESHA 
present at the site may be displaced. Thus, in the areas where impacts to ESHA could 
be contemplated, a physical setback could not be used to protect ESHA, because 
incursions into the ESHA will occur. Thus, in this case, it is more appropriate to identify 
project design features that will provide a buffering effect between the developed area 
and the ESHA. More specifically, in this case, the Commission finds that the LUP 
needs to contain policies that implement physical buffering features between all areas 
designated as ESHA and development. For instance, where there is an interface 
between ESHA and intense urban uses, such as residential or commercial 
development, the outer edge of the ESHA should be delineated with a wall or fence that 
is impervious to dogs. Adjacent to new residential areas, the fence should be 
constructed of block material with no openings and be at least 7 feet high to deter both 
dogs and cats. Similarly, the boundaries of trails adjacent to and traversing ESHA must 
be demarcated with fencing impervious to dogs. The boundary of sensitive habitat near 
entry points to trails and areas likely to become uncontrolled entry points must have 
fencing or other barriers (e.g. barrier plantings) that will deter entry. These buffering 
fences, walls and barriers will inhibit incursions by people and pets, inhibit the spread of 
ornamental vegetation, and reduce the intensity of noise, visual stimuli, and light 
pollution. 
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Lighting within developed areas can adversely impact sensitive biological habitat. Thus, 
the Commission also finds that policies are necessary to control lighting within the 
Headlands area. Finally, all exotic vegetation should be removed and appropriate 
native species reestablished adjacent to and within the ESHA. 

(3) Mitigation 

Despite the precautions described under 'ESHA Buffering', the increased human 
presence will have negative effects on coastal resources. Furthermore, the impacts to 
11.29 acres of ESHA will need to be off-set. The proposed LUP incorporates a 
package of factors intended by the City and landowner to serve as mitigation for project 
impacts. For instance, the LUP contemplates enhancing disturbed native habitat. In 
addition, a habitat management endowment is contemplated. Furthermore, the City 
and landowner draw upon their participation in the NCCP/HCP program as a source of 
mitigation. The informal changes put forth by the applicant also incorporate an 
expanded endowment for habitat management. The Commission looks favorably upon 
these factors as a source of mitigation. However, the proposed LUP is vague as to 
mitigation ratios, the kinds of activities and locations of that action that would qualify as 
mitigation, the accounting methods of tracking impacts and mitigation, and the manner 
of securing and managing the mitigation site(s). However, through the suggested 
modifications identified herein, the Commission finds in favor of the mitigation plan. As 
described more fully below, the Commission would require the creation of replacement 
habitat, restoration of existing degraded ESHA, and the completion, implementation 
and funding of a habitat management plan for all of the preserved, created and restored 
habitat in perpetuity. The habitat management plan would provide a vehicle for public 
education, informative signs, weed control, trail maintenance, and on-going needs for 
repair and restoration. 

For impacts that are allowed to sensitive habitat, mitigation shall include a creation 
component, which requires establishment of new habitat area at a ratio of at least 1:1 
(one acre of creation for every one acre of habitat impact) in order to achieve a no net 
loss standard. In certain appropriate cases, substantial restoration may also be 
substituted for creation. Restoration and enhancement will also be acceptable for 
satisfying any mitigation requirement beyond the 1:1 creation requirement. Onsite or 
offsite open space preserve areas may be utilized to satisfy required mitigation for 
habitat impacts, if the preserve areas are disturbed and suitable for restoration or 
enhancement, or they are devoid of habitat value and therefore suitable for the 1:1 
mitigation component requiring creation or substantial restoration of habitat. Habitat 
mitigation requirements other than the creation or substantial restoration component 
may be partially or wholly fulfilled by acquisition of existing like habitat that is not 
already preserved and/or retirement of development credits on existing like habitat with 
permanent preservation provided they are not subsequently fuel modified. 

"Creation" means that habitat will be newly established in an area that does not 
currently contain that functional habitat type, but where the soils, topography, etc. are 

Page: 167 



Dana Point LCP Amendment 1-03 
Land Use Plan: Revised Findings for Approval with Modifications 

appropriate for long-term viability and may have supported the habitat in the past. 
"Restoration" means that habitat which is recognizable as belonging to a specific 
vegetation community, but which has been previously disturbed and/or contains exotia 
invasive species so as to reduce its functional value, will be enhanced to return the 
habitat area to overall health and typical functional value. "Substantial restoration" is 
applicable to highly-degraded areas where the effective function of the habitat type has 
been lost, but which still contains remnant plants of the identified habitat. 
"Revegetation" means replanting with appropriate species, as is applicable to both · 
restoration efforts in existing habitat, and to creation where habitat does not currently 
exist. 

Mitigation outside the coastal zone will be considered acceptable if, in addition to 
meeting the criteria identified above, the mitigation clearly ensures higher levels of 
habitat protection and value in the context of a regional habitat preservation program 
than would be provided by providing all mitigation within the coastal zone, and furthers 
the goal of concentrating development within the coastal zone. All of these provisions 
are consistent with the policy mandates that the Commission previously endorsed in the 
City of Carlsbad's Habitat Management Plan. 

Trails and passive recreation are an allowable use in ESHA, with certain exceptions 
such as wetlands (of which there are none known to exist at this time on the upland 
area of the Headlands). The removal of vegetation for new trail construction shall 
comply with the 3:1 mitigation ratio, except where vegetation removal is necessary to 
re-align an existing trail or informal footpath in which case the mitigation ratio shall be 
1:1. 

The proposed LUP contemplates a property subdivision and construction of new 
residential and commercial development. Section 30250 of the Coastal Act requires. 
that such development occur where it would not have significant adverse effects, either 
individually or cumulatively, on coastal resources. 

The LUP, as proposed and modified, would allow impacts to coastal sage scrub. 
Notwithstanding the consistency or inconsistency of these impacts with Section 30240 
of the Coastal Act, any such impacts that are allowed should be minimized in order to 
assure that there are not significant adverse effects on coastal resources. Impacts 
associated with habitat connectivity, edge effects and the need to prevent high intensity 
development adjacent to sensitive habitat areas, and the change in intensity of use of 
the site are most significant at the Headlands. 

Development must be designed with measures to ensure that there are no individual or 
cumulative significant adverse impacts. For instance, the presence of new residential 
units as well as the commercial development and other uses will make the site less 
available for wildlife. In addition to narrowing the area usable by wildlife, the LUP would 
allow significant intensification of use of the site from an open space area with low 
levels of human activity to residential and commercial uses as well as passive and 
active recreational areas that have high levels of human activity. This change in 
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intensity of use of the site would introduce significant vectors of disturbance for wildlife. 
Impacts from the loss of habitat linkages due to physical impediments (e.g. houses, 
fences and roads), noise, light, domestic animals, and other human activity will intensify 
at the site. Measures to ensure the development does not have a significant individual 
or cumulative adverse impact on coastal resources would include maximizing the 
quantity of open space provided on the site and improving the quality and function of 
the wildlife habitat that will remain on the site. Thus, the Commission requires 
suggested modifications to the LUP that ensure that development undertaken at the 
site which would have attendant impacts upon sensitive habitat areas is accompanied 
by conservation of remaining habitat areas, habitat restoration, and a perpetual habitat 
monitoring and management program. In order to bring the LUP into conformance with 
the Coastal Act, the Commission has suggested modifications to modify, and where 
necessary, add policies to implement the above requirements. 

(4) Other ESHA issues 

Elsewhere in these findings the Commission found that the assignment of an open 
space land use designation to the areas intended for conservation may not be an 
adequate means of assuring that the underlying lots within those designated areas will 
be preserved in perpetuity as open space. To counteract this flaw the Commission 
found that the LUP must contain provisions to eliminate the underlying land division 
within the 121 acre Headlands area, in favor of a land division that consolidates the 
open space/ESHA areas into single or groups of lots that are designated as open 
spaces. In order to address this issue and bring the LUP into conformance with the 
Coastal Act, the Commission has suggested modifications that, among other measures, 
require the first application for land division of the 121 acre Headlands area to 
encompass the entire site and that the land division create lots that conserve the open 
space/ESHA, and convey these areas along with parks and trails into the public 
domain/or non-profit entity in exchange for allowing development in the Strand and a 
portion of the bowl. 

The landowner has indicated they may wish to transfer the Headlands Conservation 
Park (i.e. Planning Area 7) to a public or non-profit entity (e.g. Steele Foundation) in 
advance of proceeding with development elsewhere on the site. In order to do so, the 
landowner has indicated this transferal would be carried out in conjunction with a lot 
merger, lot line adjustment or other form of land division (all of which would necessitate 
a coastal development permit) in advance of the re-division of the remainder of the 
property. Suggested Modification 85 contains a provision to allow this transferal of land 
to occur prior to other land divisions on the site. 

In their letter with attachments dated January 8, 2004, the City indicates their opposition 
to the language in the Suggested Modifications relative to requirements for an 
alternatives analysis as well as biological studies/ESHA mapping. The City states there 
is no need for these policies as the referenced studies have already been completed. It 
must be emphasized that the action before the Commission is an LCP amendment, not 
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a coastal development permit (COP). The policies requiring submittal of studies will be 
one standard the City must apply when they process a coastal development permit for 
the project. The policies simply require the City to obtain appropriate studies from an 1 

applicant at the time of an application for a coastal development permit. To date the t 

City and landowner have supplied an unusual degree of specificity for an LCP. The 
kind of information submitted is more typical of a COP application. It would be 
problematic to memorialize the studies the City and landowner have conducted to date 
for a specific project in an LCP policy because conditions can change over time. If for 
some reason there is a significant lapse of time between the approval of this LCP 
amendment and the application for a COP, the studies prepared now may be out of 
date and need to be updated to reflect current conditions. However, without the policy 
language requiring current studies, the decision-making body would be denied current 
information on the existing resources. Furthermore, there is nothing in the policies that 
prevents the landowner/applicant from using the studies that have already been 
prepared when they actually apply to the City for a coastal development permit, nor is 
there anything in the policies that would prevent the City from accepting those studies 
as meeting the requirements of the policies, provided those studies are still current and 
reflect conditions on the ground and they are expanded upon to fully comply with the 
requirements of the policies (e.g. biological studies/ESHA analyses need to address 
avoidance of fuel modification within ESHA, mitigation for allowed ESHA impacts needs 
to be identified, among other requirements). However, in recognition of the adequacy 
of the detailed biological inventory of the site prepared by the City and landowner in 
conjunction with the LCP amendment submittal, the Commission has included a 
specific acknowledgement in Suggested Modification 17 that any coastal development 
permit application for the Headlands submitted on or prior to two years from the date of 
effective certification of this LCP Amendment, shall utilize the ESHA delineation (for 
upland habitat purposes) identified by the California Coastal Commission in its January 
2004 approval, with suggested modifications, of the HDCP and not require additional 
species surveys; however, for applications submitted thereafter an updated or new 
detailed biological study shall be required. As modified by the suggested modifications, 
the Commission finds the LUP conforms with the Chapter 3 policies of the Coastal Act. 

b) Hazards 

The geologic remediation and repair and maintenance of shoreline protection in the 
Strand facilitates the implementation of several elements that are in keeping with 
Coastal Act policies. For instance, this stabilization allows the construction of new 
public accessways to Strand Beach, thereby increasing public access. In addition, the 
stabilization allows for the implementation of a water quality treatment system that 
would not otherwise be implemented, that will aid in the protection of adjacent coastal 
waters. Furthermore, it accommodates development in an area that does not support 
sensitive biological resources, thus allowing for concentration of development on 
portions of the site while preserving ESHA on other areas of the property. However, in 
denying the proposed LUP, the Commission found that the grading and shoreline 
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protective device contemplated in the Strand area could not be justified under Section 
30235 of the Coastal Act. 

The Commission also found that Section 30253 of the Coastal Act would prohibit the 
contemplated landform alteration and shoreline protection if there were a finding that 
the Strand constituted a bluff and natural landform. There is a transition from the steep, 
coastal bluff of the Headlands that include the northernmost, developed residential 
enclave and the area proposed for the South Strand Beach access, to a more gentle 
geologic formation that has been altered by previous development that would contain 
the proposed residential area, vista park, and central and northerly lateral accessways. 
The gentler-than-typical slope angle and past grading activities complicate this 
determination in this latter area of the Strand, that is upcoast of the proposed South 
Strand Beach access. In the absence of clear scientific or regulatory guidance, the 
Commission did not resolve the issues of whether the area in questionis a bluff and 
natural landform. Thus, it remains unclear whether the prohibitions in Section 30253 
regarding significant landform alteration and the construction of protective devices 
along bluffs are applicable in that area of the Strand. While this issue was not 
conclusively resolved, the Commission found it could approve a form of the proposal 
that would not invoke all of the restrictive provisions of Section 30253 of the Coastal 
Act. As explained more fully below, the Commission found it is feasible to upgrade the 
existing revetment in a manner that would constitute repair and maintenance. 
Consequently, the work would not be considered 'new development' and the provisions 
in Section 30253 pertaining to natural landforms, bluff and protective devices do not 
apply. Therefore, the Commission approved the LUP amendment with suggested 
modifications that change the work allowed to conform to this approach. 

The City and landowner have asserted that the existing revetment can be upgraded in a 
manner that constitutes a 'repair and maintenance' activity, thus the upgraded 
revetment would not be 'new' and would not be subject to any prohibitions the Coastal 
Act may contain relative to the construction of new shoreline protective devices. 
Similarly, the proposed residential development in the Strand that relies on the 
revetment would not be subject to prohibitions in the Coastal Act against new 
development that requires construction of protective devices. Within certain boundaries 
of allowable work and under specified circumstances that were not identified in the 
City's proposed LUP amendment, the Commission concurs that the existing revetment 
can be upgraded in a manner that constitutes 'repair and maintenance' as described 
more fully below. Accordingly, the Commission has found that Sections 30235 and 
30253 of the Coastal Act do not prevent the adoption of an LUP amendment that allows 
for this limited form of upgrading of the revetment and the construction of new homes in 
reliance thereon, as the revetment work could be carried out in a manner that would not 
constitute new development or the "construction of a protective device that would 
substantially alter natural land forms along bluffs and cliffs" (emphasis added). 

The development contemplated in the Strand by the proposal shares similarities with 
other shoreline development in the immediate vicinity. The adjacent residential 
communities of Niguel Shores and Ritz Cove, both upcoast of the subject site, involved 
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geologic remediation and required shoreline protection similar to that contemplated at
1 

the Strand. These areas were granted conceptual development approvals by the ·i 
Commission in the late 1970's under COP P-79-5539, followed by site approvals in th 
early to mid 1980's. For instance, under COP 5-85-94, the Commission approved re
subdivision of an existing subdivided site, geologic remediation, and the construction . 
101 residences at Ritz Cove. This was followed by approval of the removal and 
reconstruction of 740 linear feet of revetment along the seaward frontage of that site. 
Meanwhile, the Niguel Shores area which was subdivided and graded prior to passage 
of Proposition 20, experienced stability problems that required correction, including 
stabilization measures approved under COP P 80-7056, and the reconstruction and 
enlargement of an existing 1 ,400 foot long revetment that protected the development 
under COP 5-86-109. 

(1) Certain methods of upgrading the shoreline protective 
device are 'repair and maintenance' 

The City and landowner have made various claims that the work upon the existing 
revetment that the landowner intends to propose would qualify as a form of repair or 
maintenance62

,
63

,
64

• In their December 11, 2003 letter, the landowner states that "[t]he 
proposed Strand revetment repair is not dissimilar from the 1983-1984 Strand 
revetment repair or the 2003 Encinitas revetment repair and can be authorized by the 
Coastal Commission, consistent with the requirements of repair and maintenance 
projects, and all other relevant regulations." Key aspects of the Encinitas project and 
the 1980's Strand project that are used to claim that the work at the Strand can be 
considered repair and maintenance are (1) justification for the repair and (2) whether 
the project covered repositioning of all the riprap into an engineered position. For the 
Strand, the justification for that work, while noting that all the rock will be repositioned, is 
to "repair slumped rip-rap stone into an engineered structure of uniform height to 
minimize the potential for erosion from wave damage." This same analysis states that 
the work at Encinitas would require that all the rock be repositioned to repair slumped 
riprap. In fact, for the Encinitas revetment, only a small part of the rock in the Encinitas 
revetment will be repositioned, and the work is being undertaken to prevent erosion and 
to improve flood protection along Highway 101. The landowner's analysis correctly 
notes that, as part of the permit for repair and maintenance of the Encinitas revetment, 
there was an after-the-fact approval of 800 tons of revetment placed in 1998. The 
Encinitas project did not change the revetment foundation, nor did it reposition all the 
rocks along the full 2,500-foot length. The applicant for the Encinitas project estimated 
that approximately 180 tons of material would be redistributed. For the most part, this 

62 Headlands Reserve LLC 2003. Letter from W. Kevin Darnall to California Coastal Commission regarding Headlands 
Development and Conservation Plan ("HOCP")-September 19, 2003 Memorandum from Lesley Ewing to Karl Schwing, Subject: 
City of Dana Point LCP and Dana Strand Beach. 11 December 2003. 
63 AMEC 2003. Summary of Observations and Associated Photographs 1983-84 Repair and Reconstruction Rock Revetment and 
Shorefront Slope Dana Strand Club Mobile Home Park Dana Point, California. 2 December 2003. 
64 Sheppard Mullin 2003. Letter from Joseph E. Petrillo to California Coastal Commission regarding Dana Point Headlands LCP 
Amendment No. 2-02 [sic). Headlands Development and Conservation Plan, Strand Revetment Coastal Act Consistency. 10 
December 2003. 
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would entail taking a few rocks from the high points on the revetment, repositioning a 
few rocks at those high spots so that 3-point contact can be achieved for that section, 
and then moving the extra rocks to a part of the revetment where the elevation is too 
low to provide adequate flood protection. Riprap stone that has migrated seaward of 
the toe of the structure will be taken from the beach and either removed, or placed back 
into the revetment structure. Concrete blocks that were placed on the revetment in 
1998 without a permit will be removed and none are to be incorporated into the 
revetment structure. 

According to the landowner, the existing revetment at Strand Beach was constructed in 
the 1950's and 1960's to protect a residential mobile home park and associated 
appurtenances. As noted in the landowner's letter dated December 11, 2003, the 
existing revetment at Strand Beach was previously repaired and maintained under an 
exemption issued by the Commission on November 15, 1983 (see Exhibit 27a). That 
work was described by the exemption as "[r]epair those areas of the revetment and 
slope which have been storm damaged by wave run up and erosion by rain run-off. 
The development will be at the same place and in kind as existed prior to the storm and 
will also include an existing damaged 42" storm drain with the same size pipe." A letter 
by Williamson and Schmid dated November 9, 1983, requesting the exemption, further 
describes the work as " ... remove and replace 5,500 cubic yards of existing rock and dirt 
in those.areas of the revetment and slope that have failed or deteriorated due to past 
storm activity. 3,400 Cubic yards of dirt and 789 cubic yards of rock will be imported to 
replace that amount of material lost due to deterioration and slope failure from storm 
action. Landward of the rock revetment, the areas of failed slope will be benched as 
required by the soils engineer to provide a foundation for replacing the dirt material in a 
slope configuration similar to existing prior to storm damage." The plans submitted 
along with the request for exemption, titled "Plans for Emergency Slope Repair and On
Site Storm Drain Construction for Dana Strand Club", prepared by Williamson and 
Schmid and dated 9-29-83, depict the work described in the November gth letter, and 
also identify the installation of filter fabric underneath the rock to be removed, 
augmented and replaced. The landowner's letter dated December 11, 2003, describes 
the work exempted by the Commission in 1983 as " ... extensive and comprehensive 
and similar in scope to the current repair proposed [at Strand Beach]. .. " 

The Commission also finds the work contemplated on the existing revetment at Strand 
Beach constitutes repair and maintenance of the existing structure. The work at the 
Strand contemplated by the landowner would incrementally reposition the rock that is in 
the revetment, it would enhance the foundation and it would upgrade much of the back 
slope. The applicant has not provided details of the construction process or schedule. 
Notwithstanding prior intentions to minimize disturbance to the beach, public access 
issues have lead the landowner to agree to excavate the rock that has migrated from 
the main revetment structure, remove that material from the beach, and where feasible 
incorporate it into the repaired and maintained revetment65

. There also will be 

65 At the present time, the applicant seems to have some internal disagreement concerning the rock on the beach. In a letter from 
Joseph Petrillo to Ralph Faust concerning the revetment, Mr. Petrillo states that "The current plan calls for the existing structure to 
be fixed, and all of its materials reused ... • (December 10, 2003 letter, page 7). However, in a letter from Mr. Darnall to Ms. Ewing, 
Mr. Darnall states, "It should be noted that not all of the existing rip-rap revetment is proposed for salvage and reuse. This includes 
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importation of an as yet unidentified volume of suitable riprap rock as part of the work at 
the Strand66

. This would be in addition to the 789 cubic yards (approximately 10% , 
augmentation) of riprap stone that occurred in 1983. 

As described in the LUP denial findings above, the proposed addition to LUP policy 
2.14 in the COSE, which would essentially provide blanket authority to reconstruct the 
revetment without any review or any guarantee of consistency with other LUP policies,, 
is un-approvable. However, the Commission found that the revetment could be 
upgraded in a manner that would constitute repair and maintenance. For example, as 
indicated above, some of the proposals described by the landowner place the upgraded 
structure in approximately the same location and would serve the same purpose as the 
existing structure. In addition, an increase to the size of the footprint and the height 
could be avoided. Thus, Section 30610(d) of the Coastal Act, which limits repair and 
maintenance to cases where the object of the work is not enlarged or expanded does 
not prevent that object from being repaired and maintained. Furthermore, Section 
13252(b) of the Commission's regulations clarifies that "replacement of 50 percent or 
more of ... revetment. .. is not repair and maintenance .. , but instead constitutes a 
replacement structure requiring a coastal development permit." However, the 
landowner has stated a project can be proposed that uses a substantial amount of rock 
that was part of the existing revetment and that has simply migrated away. Such reuse 
would not constitute replacement for purposes of Section 13252(b ). Only the addition 
of truly new rock would constitute replacement. Thus, one compelling reason to treat 
the work contemplated as repair and maintenance is the intent to re-use existing 
material where possible, and to use the same or like materials in places where existing 
material cannot be re-used. Another compelling reason to treat the work contemplated 
now as repair and maintenance is the history, described above, of the issuance of an 
exemption in 1983 for extensive repair of the revetment. Accordingly, the Commission 
finds that the establishment of a revetment of the same height and footprint size as the 
southerly 2,240 feet of the existing revetment, along Strand Beach, through the 
repositioning of rocks that were once part of the existing revetment, and are still in the 
vicinity thereof, and the importation of up to 50 percent new rock by volume, including 
excavation and new bedding material and foundation shall constitute repair and 
maintenance of the existing revetment. This finding would allow the City to treat a 
coastal development permit application requesting removal of the existing rock, removal 
and re-compaction of the supporting earthen slope (including cut, rework, fill), 
construction of a 20 foot thick surface of geosynthetically-reinforced compacted fill 
seaward and down slope of the compacted earth fill, and finally replacement of rock rip
rap, including retrieval of existing rock that has migrated from the existing structure and 
the importation of up to 50% new rock by volume, as a 'repair and maintenance' 
activity. 

the most southerly 140 feet of the 2,240 foot long revetment and a portion of the slumped revetment toe that extends beyond a 2:1 
grofile." (December 22, 2003 letter, page 1) 

"During the revetment repair, augmentation with new stone to make up for stone that isn't salvageable or that is undersized will 
still need to occur. However, the amount of the augmentation will be significantly less that that 50 percent replacement standard in 
Section 13252 (b) that governs repair and maintenance projects." December 22, 2003 letter from Kevin Darnall, Headlands 
Reserve, to Ms. Lesley Ewing 
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Although the Commission has found that the above-described work may be 
characterized as repair and maintenance, the actual work would require a coastal 
development permit. 14 C.C.R. §13252(a)(1)(A) requires a permit for repair or 
maintenance involving substantial alteration of the foundation of the protective works. 
In this case, an entirely new foundation consisting of newly compacted soil and 
geotextile fabric will be constructed. 14 C.C.R. §13252(a)(1)(8) requires a permit when 
there is temporary or permanent placement of rip-rap, berms of sand, or other materials 
on a beach, and 14 C.C.R. §13252(a)(1)(0) requires a permit when mechanized 
construction equipment is placed on a beach. In this case, during construction, the rock 
would be lifted from its present location with mechanized equipment likely staged at 
least part of the time, on the beach, and then possibly stored on the beach as a 
cofferdam to protect the slope and the workers from possible flooding, stored on a sand 
area, or stored on another part of the revetment. Similarly, it would certainly be the sort 
of "extraordinary method" of repair and maintenance envisioned in Section 30610(d), 
both because it involves a seawall revetment (see 14 C.C.R. § 13252(a)(1)) and 
because of the work on the beach (id. at§ 13252(a)(3)). Thus, the work would 
necessitate a coastal development permit and be subject to applicable policies in the 
certified Local Coastal Program to ensure that the work itself (the "extraordinary 
method") would not have impacts inconsistent with Chapter 3 policies. However, only 
the method of achieving the repair and maintenance would be subject to review against 
applicable policies in the LCP; any issues associated with the perpetuation of the object 
of that repair and maintenance (i.e. the existing and repaired/re-aligned revetment) 
would not be subject to any review under the LCP. The certified LCP and proposed 
amendment lack this clarification, thus the Commission includes Suggested 
Modifications 63 and 64. 

(2) Geologic stability and coastal erosion at the Headlands 

The Commission previously found a 50-foot setback from the bluff edge would be 
required for any structures in the Headlands area, but the proposed LUP lacked 
appropriate corollary controls. In order to find the LUP consistent with Section 30253 of 
the Coastal Act, the LUP would have to include policies that implement a minimum 50-
foot structural setback from the bluff edge, or a sufficient setback to avoid anticipated 
erosion/bluff retreat over a minimum 75-year timeframe •. at the Harbor Point Area. 
Thus, the Commission requires Suggested Modification 9. It should be noted this policy 
pertains to significant structures only. Minor, ancillary development that can be easily 
relocated to avoid erosion hazards, such as trails, signs, benches and similar 
development would not be required to conform with the minimum 50-foot/75-year 
setback, provided they are sited and designed to be safely utilized without necessitating 
bluff or shoreline protection (notwithstanding the allowance for such bluff or shoreline 
protection provided in Suggested Modification 62}. 
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(3) Infiltration at the Headlands and the Strand 

Due to the presence of geologic hazards, the Commission previously found that it would 
be prudent to limit the infiltration of ground water throughout the site, but especially 
close to the bluff edge and in the vicinity of the mapped inactive faults. Further, 
irrigation should be kept to a minimum to limit the increase in ground water levels that 
commonly accompany residential development in southern California. Similarly, due to 
the instability of the Strand area, it is especially important to limit the build up of ground 
water in either the natural landslide deposits or in any fill slopes constructed at the site. 
Fill slopes should have adequate drain systems, and the infiltration of ground water 
should be kept to a minimum. In the Strand area, the use of infiltration as a water 
quality BMP is not appropriate. Further, irrigation should be kept to a minimum to limit 
the increase in ground water levels that commonly accompany residential development 
in southern California. Thus, the Commission requires Suggested Modifications 9, 54, 
and 82 to address the issues identified above. 

(4) Other Revisions 

Furthermore, the Commission found that the proposed LUP did not adequately address 
stability requirements for new development, disclosure/investigation requirements for 
hazards and consideration of siting, remediation and stabilization alternatives, avoiding 
creation of new lots subject to hazards, controls on use of shoreline and bluff protective 
devices, among other issues. To address hazards these issues, the LUP would need to 
incorporate revisions. Thus, the Commission requires Suggested Modifications 18, 61, 
62, 65, 66, 67, 68, 69, 70, 71 and 72. 

(5) Hazards - conclusion 

The findings for denial above highlight the inconsistencies the proposed LUP would 
have with Coastal Act policies pertaining to hazards. However, the Commission found 
that if the development in the Strand would only necessitate repair and maintenance of 
the existing revetment, such a provision could be found consistent with Section 30253 
because it would not authorize any new development that results in increased erosion 
(a new revetment) or any new residential development that relies on the "construction of 
a protective device that would substantially alter natural land forms along bluffs and 
cliffs". Similarly, if the existing revetment can be repaired and maintained, the 
continued presence of that revetment would not raise any issue about the applicability 
of Section 30235 of the Coastal Act because only the method of repair and 
maintenance would be subject to review under a coastal development permit 
application. In order to ensure that the work contemplated for the revetment is 
recognized as repair and maintenance and to ensure that the upgraded revetment can 
be used to support the new development in the Strand, but not to allow a new shoreline 
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protective device to protect new development, the Commission has required Suggested 
Modifications 58, 59, 62, 63, 64, 65, 66, 67, 68, and 69. Among other requirements, 
these suggested modifications prohibit new development that requires a new shoreline 
protective device, limit the height of the repaired and maintained protective device to 
the existing height (+17 feet NGVD), identify the scope of work that may be considered 
repair and maintenance, identify the minimum factor of safety required for new 
development, and identify required analyses. Thus, the Commission has been able to 
resolve all the issues relative to hazards through suggested modifications to the 
proposed LUP policies and can find the LUP, as modified, consistent with the Chapter 3 
policies of the Coastal Act pertaining to hazards. 

The suggested modifications noted above incorporate a proposal by the City and 
landowner to require the repaired and maintained shoreline protective device be 
aligned, on average, 5 feet landward of the present alignment and must include at least 
a 1 0-foot readjustment at some points. This suggested modification isn't one that the 
Commission is requiring in order to find the LUP consistent with the Chapter 3 policies 
of the Coastal Act pertaining to hazards. However, the re-alignment is one of the 
factors (i.e. HDCP Elements) the Commission has relied upon in its finding, described 
more fully in the Balancing section (see Section VILA), that the LUP, as modified, would 
be most protective of coastal resources in the Headlands area overall by allowing some 
development that impacts ESHA. 

c) Shoreline and Coastal ResourceAccess 

Currently, the majority of the 121.3-acre Headlands site is fenced, which prohibits and 
restricts public access to the coast and particularly to portions of the Headlands site 
with coastal frontage and coastal vistas. Fenced areas include the approximately 35-
acre "Headlands" portion of the property, the coastal bluffs, the Harbor Point and Dana 
Point areas, the 38-acre Strand Beach area, and an approximate 22-acre portion of the 
Upper Headlands area (including the Bowl and greenhouse areas.) The 5.2 acres of 
Strand Beach above the mean high tide line is privately owned and, as such, is 
technically inaccessible for public use (though currently trespassed upon). Additionally, 
the Headlands Site is a significant missing link in the California Coastal Trail system. 

The proposed LUP would provide public access over more than 62 acres of the 
Headlands site, including both recreational open space and conservation open space. 
This constitutes over 50% of the entire Headlands site that will be open to the public at 
little or no charge. In addition, 4.4 acres of public visitor/recreation commercial uses 
are also proposed. Within the publicly accessible open space, the proposal establishes 
over three miles of integrated trails to be incorporated into the California Coastal Trail 
system. Additionally, the proposal identifies five public parks, several scenic overlooks 
and coastal viewing areas, and an integrated public greenbelt system. 

The proposed plan would broaden public access several orders of magnitude 
compared with existing conditions. It enhances public access to the coast in many 
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ways. A traffic signal and cross walk is proposed at the project's entry at the 
intersection of "A" Street and PCH. The signal and crosswalk will provide a protected . 
pedestrian crossing point and direct connection between an existing Class I bike lane ' 
on PCH and the project's Central Strand Beach Access, the Hilltop Park and greenbelt 
system. A public transit route utilizes PCH with two bus stops within about two blocks 
of the project site, thus providing alternate transit options to access the parks and trails 
on-site. Numerous opportunities for public coastal access and public view overlooks 
are dispersed throughout the project site. The HDCP, as modified], creates a variety of 
public educational and recreational facilities in the parks and an open space program to 
enhance public use and complement the unique setting of the Headlands area. The 
HDCP, as modified, replaces land uses that were formerly designated for development, 
including commercial resort facilities, with a qualitative park experience that appeals to 
a wide spectrum of regional coastal visitors. In approving the proposal, the 
Commission placed significant emphasis on the benefits of the plan. Suggested 
modifications identified herein address issues identified by the Commission in their 
denial of the LUP, as submitted, and memorialize agreements made by the City and 
landowner. 

(1) Shoreline Protective Devices & Public Access 

Since submittal of the LCP amendment, the landowner has undertaken studies to 
investigate the feasibility of repairing and maintaining the revetment in a more landward 
alignment than the existing revetment. In one of their analytical iterations (see 
landowner studies circa November 2002), the landowner investigated the feasibility of 
setting the development back an adequate distance to avoid need for a shoreline 
protective device to protect the development. These studies determined that it would 
be technically feasible to establish an alignment that, in the post-construction condition, 
would result in a bluff/slope toe from 80 to 160 feet landward than the existing toe. 
Thus, an additional 80 to 160 feet of beach width would be available to the public. 
However, those same studies concluded that construction-phase stability issues would 
make this alternative infeasible. 

In their most recent analysis (see landowner studies circa December 2003), the 
landowner has indicated that the revetment could be placed up to 10 feet landward of 
the present alignment as part of a repair and maintenance effort. Due to tapering of the 
structure to provide connections to the adjacent revetment, their latest design would 
result in an average gain of 5 feet of beach width, rather than the full 10 feet achieved 
at the apex of the setback. It has been demonstrated that this landward alignment 
provides an adequate factor of safety for the development and provides additional 
sandy beach area that would be available for use by the public. 

Extending the life of the existing revetment through repair and maintenance would 
result in many of the same impacts that would come from the construction of a new 
revetment that are noted above. Nevertheless, pursuant to Section 3061 O(d) of the 
Coastal Act, such work is normally exempt from coastal development permit 

Page: 178 



Dana Point LCP Amendment 1-03 
Land Use Plan: Revised Findings for Approval with Modifications 

requirements, and under Section 13252(a) of the Commission's regulations, only the 
methods by which the work is performed remain subject to review to ensure 
consistency with Coastal Act policies or applicable LCP policies designed to protect 
coastal resources. The Commission's suggested removal of the proposed blanket 
authority to reconstruct the protective device and insertion of Suggested Modifications 
63 and 64 would ensure that all aspects of the contemplated revetment work that are 
not legitimately exempt would be subject to review to ensure consistency with the 
Coastal Act. In addition, a new lateral coastal accessway will be provided along the 
repaired and retained revetment top, creating year-round lateral access along the 
beach. Thus, with these suggested modifications, this aspect of the LUP would be 
approvable as consistent with the Coastal Act. 

Furthermore, due to the relatively narrow area of dry sandy beach that will be available 
to beach users at the Strand (present and future), it is important to strictly control the 
types of structures that may be placed there which occupy sandy beach. Thus, the 
Commission requires Suggested Modifications 21, 39, 62, 63, and 90, among others. 
Therefore, the Commission has made suggested modifications to address the issues 
identified above, which allows the Commission to find the LUP, with the modifications, 
consistent with the public access policies of the Coastal Act. 

{2) Public Accessways/Gating of the Residential 
Development 

The Commission previously found that the gated residential area contemplated by the 
proposed LUPin the Strand, located between Selva Road (a public road) and the sea67

, 

would have a significant adverse impact upon public access. The City and landowner 
have identified alternative types of access that will allow individuals of all physical 
abilities to access the beach. Under the City and Landowner's informal submittal, 
changes to the Urban Design Element of the LUP were suggested that would explicitly 
allow gating of the Strand residential community to vehicles provided that mechanized 
access from the existing County parking lot to Strand Beach, in the form of an inclined 
elevator/funicular, is included as part of the plan. All access facilities will be available at 
little or no cost to the public. Both the South Strand Beach Access and the North 
Strand Beach Access will be constructed with public restroom and shower facilities 
above Strand Beach. Given the circumstances unique to this site, the Commission 
finds this alternative acceptable, provided that additional policies are included in the 
LUP to assure adequate public access. For instance, the LUP must provide clear 
mechanisms triggering the requirement to construct the mechanized access and the 
period by which it must be available to the public, as well as an appropriate 
management entity, operation and maintenance plan, and cost controls to assure the 
system is available to the public during reasonable time periods for a reasonable cost, 
and contingency measures if the mechanized access is unavailable to the public. 
Furthermore, LUP policies that mandate appropriate signage and visual cues to clearly 

67 Note that Selva Road is not identified on the Commission's post-certification map as the 'first public road', presumably because 
the road is not continuous. Rather, the more landward Pacific Coast Highway is identified as the first public road. 
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demarcate the public pedestrian path through the neighborhood to the beach, as well 
as strict controls limiting changes to the management of the County parking lot that \: 
would discourage the public from using that public parking lot must be incorporated. , 
Therefore, the Commission requires Suggested Modifications 12, 19, 22, 23, 24 and 27. 

(3) Traffic/effects of grading export on public access 

Stabilization of the Strand area in preparation for development will necessitate the 
export of at least one million cubic yards of soil. Realignment of the shoreline 
protective device to provide additional beach width will generate additional soil that 
needs to be exported from the site. Some of this soil could be deposited in the bowl 
area, and contoured for development, without impacting ESHA. However, unless some 
ESHA impact is allowed, the remainder of the soil must be exported from the site via 
public roads that provide public access to the coast. The landowner anticipates that 
this export would necessitate approximately 44,000 truck trips one-way (88,000 round
trip) over a 10-month period. The landowner has indicated these truck trips will have a 
significant adverse impact upon public access in the form of traffic upon public roads 
that provide public access to the coast during the construction phase of the project. 
However, as proposed, the project would avoid this potential adverse impact upon 
public access. 

The land development plan provides for balanced earthwork, i.e. no net import or export 
of earth under the proposed grading scheme. Thus, it will minimize energy 
consumption, vehicle miles traveled and reduce the potential for air pollution, water 
pollution and traffic impacts that would otherwise occur during the construction phase. 
The City and landowner have considered a variety of ways to deposit the soil in the 
bowl area while minimizing encroachment into ESHA. However, according to the City 
and landowner, the minimal encroachment possible, without resorting to off-site export, 
is 6.5 acres of ESHA impact. Ultimately, giving some consideration of the public access 
benefits gained by avoiding off-site export of soil, the Commission finds that 6.5 acres 
of ESHA impact are acceptable in the context of this overall project (see Balancing 
discussion elsewhere in these findings (Section VILA)). 

(4) Schedule for Provision of Public Access Components 

The Commission previously found the proposed LUP lacked the controls necessary to 
assure that the proposed public access and open space plan is implemented as 
intended, including required timing/triggers for dedication(s), types and locations of 
amenities, among other issues. Changes to the LUP to correct these deficiencies are 
outlined in Suggested Modifications 11, 12, 25, 26, 27, 30, 34 and 35. These and other 
policies must be incorporated into the LUP to assure that the public access and open 
space amenities are transferred into the public domain and made available for public 
use in a timely way. 
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(5) Parking 

The proposal incorporates a variety of new public parking resources that will be 
beneficial elements of the public access program. However, some aspects of parking 
were not adequately addressed in the proposed LUP, which are identified in more detail 
in the findings for denial of the LUP. In general, the proposed LUP lacked specificity 
necessary to assure public access, including parking resources are appropriately 
maintained/protected, managed, and where necessary, created. In order to address 
these issues, the Commission requires Suggested Modifications 15, 19 and 22. 

(6) Other Access Issues 

The Commission also previously found that the LUP needs to incorporate more 
specificity relative to trail alignments, more equal distribution of those access facilities 
and support thereof (e.g. restrooms), and implementation of controls on temporary 
events. As proposed, both the South Strand Beach Access and the North Strand 
Beach Access will be constructed with public restroom and shower facilities above 
Strand Beach. In order to address these issues, the Commission requires Suggested 
Modifications 11, 12, 20, 39 and 90. 

(7) Access - Conclusion 

The proposed plan contains significant public access amenities that meet and exceed 
Coastal Act requirements. The LCP, as modified, promotes a diversity of access 
methods, including numerous on-site pedestrian and bicycle trails to the shoreline from 
the nearest public roadway. Coupled with the improved and expanded coastal access 
routes and widened and publicly dedicated Strand Beach, the HDCP greatly increases 
opportunities for public access. However, certain issues were raised by the proposed 
LUP relative to public access that needed to be addressed. Through suggested 
modifications, the Commission has resolved the issues raised. Therefore, the 
Commission finds the proposal, with modifications, is consistent with the public access 
policies of Chapter 3 of the Coastal Act. 

d) Recreational and Visitor Serving Facilities 

Public recreational use of the subject site is presently severely restricted, due, in large 
part, to the current lack of access throughout the Headlands site. In addition, visitor
serving facilities are entirely absent. Thus, there is presently limited or no public 
recreational and visitor serving uses at the site. The proposal would dramatically and 
favorably change this present condition. The proposed LUP would create and promote 
recreational opportunities within the Headlands. For instance, the proposal includes 
five public parks of varying activity levels, up to three miles of scenic trail network, and 
various visitor recreation facilities. Among other uses, parks in the Headlands site 
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provide for picnicking, hiking, walking, biking, coastal access, resource conservation 
and coastal view areas. Proposed visitor-serving facilities include a lighthouse/historical 
center and memorial, a nature interpretive center, a cultural center, a visitor informati<)n 
center, and public restrooms with showers68

. Furthermore, the proposal includes a new 
65-90 room inn, a separate visitor serving commercial node, and -with the informal 
revisions- a minimum 40-bed hostel (i.e. lower-cost overnight accommodations). All are 
designed to attract regional visitors to the coast and will complement recreational 
opportunities within the Headlands site. In addition to being a recreational feature itself, 
the trail network will also facilitate recreation by linking together the major active and 
passive recreational opportunities, public parking, off site trail linkages and the 
visitor/recreation commercial uses within the Headlands site. 

Adequate parking and on-site recreational facilities are distributed evenly throughout 
the site to accommodate the proposed uses and to assure that the recreational needs 
of new residents do not overload nearby coastal recreational areas. Based on City of 
Dana Point's standards for park acreage needed per resident, the project is required to 
provide 1.20 acres of parkland. The project will provide over 60 acres of publicly 
accessible parks and open space. These recreational opportunities are designed to 
satisfy the present and foreseeable future demand for public and commercial recreation 
at the Headlands site. The HDCP, as modified, significantly reduces the scale and 
density of the hotel and residential development from that supported in the existing LCP 
and reserves the Dana Point and Harbor Point promontories as public parks available 
for public recreation and conservation. 

While the proposal brings great public recreational and visitor serving uses to the site, 
the LUP requires certain modifications to assure conformance with Coastal Act 
provisions. As noted elsewhere, the City and landowner contemplate the provision of a 
lower-cost, minimum 40-bed hostel to complement the 65-90 room inn that will be 
oriented toward a luxury experience. The lower-cost overnight accommodations would 
be constructed within the proposed visitor serving commercial site located at the corner 
of Street of the Green Lantern and Pacific Coast Highway. This lower-cost 
accommodation would include a minimum of 40 beds and is contemplated to be 
operated as a hostel. The landowner has committed to provide this lower cost 
development as a 'turn-key' facility (i.e. constructed, fully furnished, and open for 
business) that will be open for use prior to or concurrent with' the opening of the 65-90 
room luxury inn. This lower cost facility is one component of the package of public 
amenities (i.e. the HDCP Elements) the landowner is required to provide to offset the 
allowance for impacts to ESHA. This hostel was not part of the originally proposed 
LUP, thus, modifications are necessary to implement the proposal. Accordingly, the 
Commission requires Suggested Modifications 4, 30, and 32. 

The Commission also previously identified the inclusion of a 'fractional ownership' 
provision for the visitor serving sites as an inconsistency with Coastal Act policies that 

68 As described elsewhere, the proposed location of the lighthouse/historical center and memorial and cultural center raise issues 
of conformity with Section 30240, thus, those elements have been removed from the plan through suggested modifications. If 
alternative locations for these facilities could be selected that avoid the identified impacts, their inclusion in the plan could be 
considered. 
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prioritize visitor serving uses over other uses, such as residential or club. In order to 
prevent conversion of the visitor serving facilities to substantial privatization and a lower 
priority use, the Commission requires Suggested Modification 33. 

Also, under Goal 2 of the LUE, Policy 2.11 69 is written in a manner which suggests that 
the only areas of the Headlands suitable for visitor-serving commercial recreational 
{VRC) development would be those areas along Pacific Coast Highway and Street of 
the Green Lantern. As discussed above, there are other areas of the Headlands that 
would be suitable for such uses, such as within the bowl/Upper Headlands and in the 
Strand. In this case, the City and landowner have chosen the areas identified. Thus, 
the Commission requires Suggested Modification 2. 

e) Visual Resources 

The visual character of the Headlands site consists of previously graded, disturbed or 
partially disturbed land, and undeveloped flat to steeply sloping coastal terrain 
overlooking the Pacific Ocean. While stunning as a whole, certain areas of the subject 
site presently suffer from visual degradation. The Strand area of the Headlands site 
currently retains graffiti-covered abandoned buildings, dilapidated parking lots, broken 
asphalt streets, chain-link fencing, and other deteriorating infrastructure. Similarly, 
various vantages on the site presently offer dramatic views to and along the shoreline, 
but the most striking views remain off limits to the public or are obstructed by fencing 
and overgrown landscaping. Existing views toward the Pacific Ocean from the public 
streets onsite (Scenic Drive, Green Lantern and Dana Strand Road) are obscured by 7-
ft. tall chain-link fences topped by razor wire or blocked by overgrown non-native 
vegetation, as is the case along Selva Road and the County parking lot. The proposed 
LUP would allow the remedy of some existing visual degradation by removing 
dilapidated buildings and fences and vegetation that obstruct views. 

The HDCP, as modified, proposes the 9.9 acre Strand Vista Park that will lie 
immediately seaward of the County parking lot, stretching for a distance of nearly 2,500 
feet. The proposed park creates nearly % mile of continuous and spectacular white 
water ocean and coastal views with overlooks, picnic tables and trail linkages. Virtually 
all the coastal and ocean public view areas within the park will be unobstructed, 
including the white water views. Similarly, expansive public views will also be 
established in Harbor Point Park, Headlands Conservation Park, Hilltop Park and 
Strand Beach Park. 

In addition, the proposed LUP would allow for the retention of predominant landforms 
on the site including the gently sloping coastal promontory and associated steep coastal 
bluffs in the Headlands blufftop area (i.e. Dana Point and Harbor Point), and the ocean 
beach in the Strand area. The visual character of these significant landforms will be 
maintained and preserved through land use restrictions and coastal resource 

69 Policy 2.11 appears to be incorrectly numbered in the LCP amendment, and should be Policy 2.10 unless the suggested 
modifications necessitate a different numerical identifier. 
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management programs. The scenic and visual qualities of Strand Beach will also be 
protected and maintained through its dedication as a public beach, water quality 
measures and storm drain energy dissipation. These changes will transform the site i~ 
keeping with Section 30251's mandate to restore and enhance visual quality in the 
coastal zone. 

In terms of adjacent development and the scale of the new development proposed at 
the Headlands, the Commission has previously found that homes in adjoining Niguel 
Shores, constructed immediately upcoast, with heights up to 46 feet were consistent 
with Section 30251. All homes in the Strand will be set back horizontally from Strand 
beach a total distance of 75-85 feet. As provided in the HDCP, as modified, the 
maximum height of homes in the Strand area will be 28 feet or 18 feet below the 
residential height limits of the adjoining Niguel Shores area. These setbacks 
requirements and lower maximum heights are specifically designed to prevent adverse 
impacts to visual quality of the coasta as viewed from either the Strand Vista Park or 
the publicly dedicated Strand Beach Park. 

However, as noted elsewhere, there are some negative elements of the proposal that 
must be addressed. For instance, the revetment originally proposed in the Strand 
represented a potential source of visual degradation. However, the City and landowner 
have devised a method of reducing that potential degradation by reducing the overall 
size of the structure. The plan must be revised to reflect those changes. Accordingly, 
Suggested Modifications 63 and 64 would allow approval of a more limited amount of 
development that would upgrade the existing revetment. Although this work would 
extend the life of the existing revetment and thereby result in many of the same impacts 
that would come from the construction of a new revetment, the Commission has 
concluded that this limited form of work would constitute repair and maintenance. As 
such, pursuant to Section 30610(d) of the Coastal Act, the perpetuation of the object of 
the repair and maintenance work does not need a coastal development permit; and, 
under Section 13252(a) of the Commission's regulations, only the methods by which 
the work is performed are reviewable to ensure consistency with Coastal Act policies or 
applicable LCP policies designed to protect coastal resources. The Commission's 
suggested removal of the proposed blanket authority to reconstruct the protective 
device and insertion of Suggested Modifications 63 and 64, would ensure that all 
aspects of the contemplated revetment work that are not legitimately exempt would be 
subject to review to ensure consistency with the Coastal Act. Thus, with these 
suggested modifications, this aspect of the LUP would be approvable as consistent with 
the Coastal Act. 

Other elements of the proposal, such as the filling of the bowl area with soil from the 
Strand, also raise issues of conformity with Section 30251 of the Coastal Act. However, 
the Commission has found that, given various factors, the proposal, as modified to 
eliminate other, more significant Coastal Act inconsistencies, would be, on-balance, the 
most protective of coastal resources overall, despite some of the visual impacts listed 
above (see Balancing findings (see Section VILA)). Nevertheless, certain policies must 
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be modified to control the circumstances under which the visual resource impacts may 
occur. Therefore, the Commission requires Suggested Modification 30. 

The Commission previously noted that the proposed LUP lacked adequate controls to 
assure that existing and planned public view points are established and protected from 
degradation. In order to avoid adverse impacts on public views, the LUP must contain 
policies which mandate the preservation of public views from the various designated 
areas and outline with some specificity the kind of view that must be preserved (e.g. 
white water views of the ocean, views of the sandy beach, distant views of the ocean, 
etc.). The following Suggested Modifications address these issues: 6, 7, 8, 10, 28, 29, 
30, 38, 40, and 41. 

With suggested modifications and the rationale described in the Balancing section of 
these findings (see Section VILA), the Commission finds the LUPin conformance with 
the Coastal Act. 

f) Water and Marine Resources 

The Headlands site includes, and is adjacent to, several important marine resources, 
including Strand Beach, intertidal zones and tidepools in the Headlands promontory 
portion of the Headlands site, the Niguel and Dana Point Marine Refuges located just 
offshore of the Headlands site, and the Dana Point Harbor to the east of the Headlands 
site. Marine resources on and adjacent to the Headlands site are sensitive to impacts 
from polluted stormwater run-off. Currently, stormwater run-off and nuisance flows 
drain unchecked to coastal waters because the Headlands site and 30 acres of 
adjacent existing development have no stormwater pollution prevention devices or other 
Best Management Practices {"BMPs") in place. Only the Strand area is served by 
storm drains, but as with the rest of the aging Strand area development, the storm 
drains there are dilapidated and outmoded. Additionally, portions of the Strand 
currently suffer from significant erosion due to failure of existing storm drain structures. 
This ongoing erosion contributes a high percentage of undesirable silts and clay fines to 
the marine environment. 

The proposal identifies, in a general way, measures that will minimize the potential for 
water quality impacts to the important marine resources in the vicinity of the Headlands 
site identified above. Water quality management improvements will, among other 
things: retain and treat on site development storm water flows, and those from 30 acres 
of existing offsite development, up to the 85th percentile storm event, which would 
otherwise flow, untreated into nearby Dana Point Harbor and the Pacific Ocean; install 
energy dissipaters at stormwater outlets to prevent erosion throughout the site; maintain 
public stormwater systems, and implement operational BMPs {such as litter control, 
street sweeping and vacuuming) that will reduce contaminants in storm water flows. 
These improvements will ensure the protection and enhancement of coastal water 
quality, in conformance with Sections 30?30 through 30236 of the Coastal Act. 
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The water quality management concept outlined in the proposal offers many protections 
for coastal water quality, however, as noted in the Commissions denial findings, the , 
plan lacks certain required specificity. For instance, the LUP needs to make specific 
reference to implementation of the applicable Regional Board municipal stormwater 
permit. Thus, Suggested Modification 45 (WQ2) would make the requirements of the 
southern Orange County municipal stormwater permit part of the standard of review for 
coastal development at Dana Point Headlands 

Furthermore, tentative tract maps and/or master coastal development permits should 
incorporate an overall program of BMPs to mitigate (infiltrate, filter or treat) polluted 
runoff generated by the development. Suggested Modification 46 (WQ3) provides 
specifically for the requirement of Best Management Practices (BMPs) related to siting 
and design of the project and the post-construction phase BMPs to mitigate the long
term effects of the project. It is based on the Commission's finding that all development 
has the potential to impact water quality, and that site design and source control 
measures can often mitigate such impacts, decreasing the need for structural treatment 
controls. 

The LUP also needs to incorporate policies assuring that new development is sited and 
designed such that new impervious surfaces can be minimized. Accordingly, 
appropriate suggested modifications are imposed. Furthermore, appropriate design 
standards must be identified for sizing post-construction structural BMPs. The design 
standard for sizing structural BMPs in Policy Suggested Modification 47 (WQ4) states 
that "Post-construction structural BMPs (or suites of BMPs) shall be designed to treat, 
infiltrate, or filter the amount of storm water runoff produced by all storms up to and 
including the 85th percentile, 24-hour storm event for volume-based BMPs and/or the 
85th percentile, 1-hour storm event (multiplied by an appropriate safety factor, i.e. 2 or 
greater) for flow-based BMPs." This standard adheres to the technology-based 
"Maximum Extent Practicable (MEP)" standard in the Clean Water Act and has shown 
to be effective in numerous municipalities and coastal development permits. Through 
adoption of this standard, the Local Coastal Program will ensure that any necessary 
structural BMPs are designed appropriately to minimize adverse impacts to coastal 
resources, in a manner consistent with the water and marine policies of the Coastal Act. 

Appropriate grading/erosion control plans during the construction phase are also an 
important water quality protection element. Suggested Modification 48 (WQ5) 
requires that any project that requires a grading/erosion plan will include a schedule for 
re-vegetation of the site. If grading occurs during the rainy season the plan will include 
BMPs to minimize or avoid loss of sediment from the site. 

An important strategy to keep nonpoint source pollutants out of coastal waters is to 
remove the pollutants from roadways before rain or dry weather flow can carry them 
into the stormdrain system. Suggested Modification 49 (WQ6) requires the City, 
property owners or homeowners associations, as applicable, to vacuum sweep streets 
and parking lots frequently. 
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The long-term performance of structural BMP devices requires ongoing maintenance. 
Suggested Modification 50 (WQ7) makes it clear that the owners of BMPs are 
responsible for BMP maintenance. 

Commercial development can be a significant source of nonpoint source pollution both 
due to the generation of pollutants and common designs that connect impervious 
surfaces directly to stormdrains.· Suggested Modification 51 (WQ8) requires 
commercial developments to implement BMPs to minimize or avoid the runoff of 
pollutants from structures, landscaping, parking and loading areas. 

Restaurants can be significant sources of nonpoint source pollution, through the 
generation of large amounts of organics wastes that must be cleaned up and disposed. 
Suggested Modification 52 (WQ9) requires restaurants to incorporate BMPs to 
minimize impacts on the stormdrain system. 

Posting notices regarding discharge prohibitions at storm drain inlets can prevent waste 
dumping and educate the public about the difference between stormdrains and the 
sanitary sewer. Suggested Modification 53 (WQ10) requires the provision of stormdrain 
stenciling and signage. · 

Irrigation water provided to landscaped areas may result in irrigation water being 
conveyed into stormwater drainage systems. This source of "dry weather runoff' can 
carry sediments, fertilizers and pesticides to the stormdrain. Suggested Modification 54 
(WQ11) requires use of efficient irrigation systems in Dana Point Headland and 
Suggested Modification 55 (WQ12) ensures that the community will work with the South 
Coast Water District to divert any remaining dry weather runoff to the sanitary sewer 
system. 

When development can be sited and designed with water quality in mind, new 
impervious surfaces can be minimized. More than any other single element, street 
design has a powerful impact on stormwater quality. Recognizing that street design can 
be the greatest factor in development's impact on stormwater quality, it is important that 
designers, municipalities and developers employ street standards that reduce 
impervious land coverage. Suggested Modification 56 (WQ13) will serve to reduce the 
impervious surfaces associated with Dana Point Headlands development. 
One of the most important steps in any non point source pollution program is to educate 
the public about how their collective activities can have harmful effects on water quality 
and how they can help protect water quality with relatively simple actions. In this effort, 
the Nature Interpretive Center and a signage program will include displays and 
educational materials to inform the public how to contribute to resource protection. 
Suggested Modification 57 (WQ14) will promote education of Dana Point Headlands 
residents, property owners and visitors regarding good water quality practices. 

Although the requirements for site and source control, and structural BMPs should 
significantly reduce the concentration of pollutants in stormwater and urban runoff, and 
thereby reduce the mass loading of such pollutants into receiving waters, it cannot 
necessarily be assumed that the reduction will be adequate to maintain (much less 
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enhance or restore) marine resources or to maintain and/or restore the biological 
productivity and quality of coastal waters appropriate to maintain optimum populations 
of marine organisms and for the protection of human health. Since the Coastal Act 
requires that this end result be achieved in policies 30320 and 30231 , the LCP must 
similarly ensure that end result in order to meet the requirements of, and conform with, 
these Chapter 3 policies. Suggested Modification 3 (WQ15) changes the wording of 
Policy 4.4 from the Preservation of Natural Resources section of the City of Dana Point 
Land Use Plan to meet these requirements. 

The proposed LUP includes treatment of runoff from at least 30 acres of existing 
developed areas located outside of the 121 acre HDCP area. There are two source 
areas comprised of an approximately 13 acre area inland of the proposed Strand Vista 
Park; and a 17 acre area generally bounded by Street of the Green Lantern, Pacific 
Coast Highway, Street of the Blue Lantern and the harbor/Cove Road. The City and 
landowner have indicated that the treatment of this combined 30 acres would not be 
provided if the development in the Strand and the 65-90 room inn were not 
accommodated in the locations proposed. The Commission considered this treatment 
of existing developed areas as another critical factor in favor of approving the proposed 
development. In the absence of the hotel development, there would be no 
infrastructure proposed in the vicinity that could capture and treat the off-site area. 
Accordingly, any proposal that benefits from the allowances for ESHA impacts must 
also include the water quality treatment of at least the 30 additional off-site acres. 
Accordingly, the Commission imposes Suggested Modifications 4 and 31. 

Continuing to allow untreated urban runoff to discharge into coastal water would be 
inconsistent with Sections 30230 and 30231. The Commission finds that the LUP 
conforms with Sections 30230 and 30231 with the implementation of the suggested 
modifications identified above. 
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2. FINDINGS FOR DENIAL OF THE CITY'S IMPLEMENTATION 
PROGRAM AMENDMENT AND APPROVAL IF ·MODIFIED PER 
THE SUGGESTED MODIFICATIONS 

The Commission hereby finds and declares as follows. Below are the specific findings 
for denial of the City of Dana Point Implementation Program Amendment, as submitted, 
and approval if modified per the suggested modifications. 

The proposed Implementation Program consists of the City's zoning code as was 
previously certified for the Monarch and Capistrano Beach portions of the City; a newly 
added section to the Zoning Code (Section 9.35) to allow the creation of planned 
development districts (PODs), and the proposed POD for the Headlands (Section 3.0 
and 4.0 of the Headlands Development and Conservation Plan). The POD is the IP 
and not the LUP. Thus, the standard of review for the IP including the POD is the LUP. 
As noted above, the LUP is being denied, as submitted, due to inconsistencies with 
Sections 30240,30253,30230,30231, 30213, among others. However, with the 
suggested modifications, the Commission has found the Land Use Plan consistent with 
the Coastal Act. The IP, as submitted, would be inconsistent with the LUP as modified 
by the suggested modifications, thus, it is not adequate to carry out the LUP. However, 
as described below, with suggested modifications the Commission can find the IP 
adequate to carry out the LUP. 

a) Findings for Denial of the Proposed Implementation Plan 
Amendment, as Submitted 

(1) Biology/ESHA 

The LUP findings describe in detail the deficiencies of the LCP amendment with respect 
to Section 30240 of the Coastal Act. The Commission has modified the LUP such that, 
on balance, it can find the LUP most protective of Coastal Resources. In summary, 
those changes reduce the quantity of ESHA that would have been impacted under the 
proposed LUP, to a maximum total of 11.29 acres comprised of 6.5 acres in the bowl, 
4.04 acres for the inn, and 0.75 acres in the Strand. The IP would allow development 
within and adjacent to ESHA that is incompatible with the continuance of the ESHA 
including but not limited to residential and commercial development in the bowl area in 
excess of the 6.5 acres of impact allowed, and visitor serving structures including a 
lighthouse, and fuel modification. Furthermore, the proposed IP contains requirements 
for re-vegetation of certain areas of land within the Headlands, however, it does not 
contain any explicit requirement to treat these areas as mitigation. The IP also does 
not contain standards relative to the quantity, or form, of mitigation necessary to offset 
impacts. The IP, as submitted, would allow additional impacts, beyond those allowed 
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by the Commission in the LUP, as modified. These impacts would exceed the quantity 
of ESHA impact the Commission found would be most protective of coastal resources 
and would be inconsistent with the proposed, modified, and new LUP policies pertaining 
to the protection of ESHA in the LUP, including but not limited to those identified in 
Suggested Modifications 4, 17, 30, 34, 36 to 38,40 to 43, and 73 to 92. Thus, the IP 
does not adequately carry out the LUP, as modified, and must be denied. 

(2) Hazards 

Among other changes, the LUP, as modified by the suggested modifications, prohibits 
the construction of a new, enlarged, shoreline protective device in the Strand, but would 
allow the repair and maintenance of the existing revetment provided the repair and 
maintenance incorporates a 5-1 0 foot landward re-alignment. Whereas the proposed 
IP would allow a new, enlarged shoreline protective device and wouldn't require the 
landward re-alignment. The LUP, as modified, would also implement a minimum 50 
foot bluff-edge setback to avoid hazards. Whereas, the proposed IP would allow a less 
restrictive setback. The LUP, as modified establishes a minimum factor of safety of 1.5 
for new development, whereas the proposed IP does not mandate compliance with the 
identified minimum. In addition, the LUP requires applications for development to 
include analyses of hazards and compliance with certain procedures and setbacks, 
whereas, the proposed IP does not. The proposed IP does not adequately carry out 
the hazard minimization and avoidance requirements of the LUP, as modified, including 
but not limited to the modified and new policies and narrative identified in Suggested 
Modifications 4, 9, 18, 58, 59, and 61 to 72. Therefore, the proposed IP must be 
denied. 

(3) Shoreline and Coastal Resource Access 

The Commission has implemented changes to the coastal land use plan to assure the 
Commission could find the proposal, on balance, to be most protective of coastal 
resources includingpublic access. These changes include, but are not limited to 
requiring landward placement of the shoreline protective device in the Strand in order to 
maximize beach use area in the Strand, incorporation of a public access along the top 
or landward of the shoreline protective device, measures to mitigate gating of the 
residential community in the Strand to vehicles, provision of additional public access 
support facilities such as restrooms and picnic tables in the Strand, requirements to 
assure the provision of the public access components of the HDCP, and provisions to 
address parking issues. The IP, as submitted, does not adequately carry out the 
modified LUP, including but not limited to the modified and new policies and narrative 
identified in Suggested Modifications 11 to 13, 15, 19 to 27, 30, 32 to 34, 36, 37, 39, 40, 
41, 62, 63, and 91. Thus, the IP, as submitted, must be denied. 
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(4) Visitor Recreational Development 

The LUP, as modified, would require the implementation of a comprehensive public 
access and visitor serving plan at the Headlands. The plan would include open spaces, 
trails, visitor support facilities, and low-cost overnight accommodations in conjunction 
with the construction of a luxury inn. The proposed IP would fail to implement this plan 
in the comprehensive manner required in the LUP, as modified. Thus, the proposed IP 
must be denied. 

Furthermore, the proposed IP would allow fractional ownership within the visitor 
recreation commercial uses areas at the Headlands, including fractional ownership of 
any lodging facilities. 

Fractional ownership would be similar to timeshares. The landowner supplied the 
following description of the differences between fractional ownership and timeshares70

: 

As opposed to a timeshare, where an owner buys the right to a specific 
room/suite for the same weekly or biweekly interval every year, with a fractional, 
an owner has a preferential interest for an interval of use (typically 1-2 weeks) 
that floats, i.e., no specific week. 

Access to any given week is granted via a reservation system on a first come 
basis. In addition, with a fractional, the assigned room/suite will typically vary as 
well, depending on availability. 

In addition, fractionals are usually associated with a full service hotel in order for 
the fractional owners to avail themselves of the concierge service, on-site spas, 
restaurants, and room service. Another distinction is that as opposed to a 
timeshare where each room/suite is divided into approximately 50-52 one week 
intervals, with a fractional, typically no more than 30 weekly intervals are sold. 
This leaves the remainder of the year for the room/suite to serve overnight 
guests or to serve as left over float time. 

Though fractional ownership/time-shares are similar to hotels in many ways there are 
significant differences that favor interpreting fractional ownership/time-shares as a form 
of residential development. Fractional ownership/time-shares cannot be considered to 
be a true visitor serv~ng development, like a hotel, since it is membership based and it 
would be possible for members to stay for significant periods of time. Furthermore, the 
Commission recognizes that fractional ownership/time-share membership, though it is 
available to general public, once purchased by the member would not promote 
maximum public access opportunities on a first come first serve basis such as hotels 
provide. 

70 Headlands Reserve LLC 2003. E-mail titled Grading in the Strand; the term "Dana Point", "Headlands Promontory", etc.; and 
description of fractional use for the Seaside Inn, dated December 15, 2003 with attachment titled 'timeshare' dated December 14, 
2003. 
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Fractional ownership/timeshares typically involve the "selling" of units to more affluent 
vacationers who typically stay in the units for longer periods of time than overnight use. 
Because they are occupied for longer periods of time by those who buy interests in 
them, they are almost considered to be a residential use rather than a transient visitor 
serving use. Under Land Use Element Policy 2.10, residential development is a low 
priority use in the Coastal Zone. Suggested Modification 33 of the LUP, as modified, 
would prohibit conversion of the facility to exclusively private uses or private 
membership club. Furthermore, the LUP policy limits the extent of fractional ownership 
allowed. Therefore, the proposed IP must be denied. 

The IP, as submitted, leaves out or contains restrictions upon uses within 
visitor/recreation commercial districts that are inconsistent with coastal land use plan 
policies encouraging the provision of visitor serving and lower cost visitor recreational 
facilities in the coastal zone. Thus, the IP, as submitted must be denied. 

(5) Visual Resources 

The Commission has modified the coastal land use plan to address the circumstances 
upon which landform alteration in the Strand and bowl may be undertaken, and the 
provision and protection of public view points throughout the Headlands. Relevant LUP 
policies include, but are not limited to the modified and new policies and narrative 
identified in Suggested Modifications 5 to 8, 10,28 to 30,41 and 91. The IP, as 
submitted, does not adequately carry out the LUP as modified, therefore it must be 
denied. 

(6) Water Quality 

The LUP, as modified, requires that post-construction structural BMPs (or suites of 
BMPs) shall be designed to treat, infiltrate, or filter the amount of storm water runoff 
produced by all storms up to and including the 85th percentile, 24-hour storm event for 
volume-based BMPs and/or the 85th percentile, 1-hour storm event (multiplied by an 
appropriate safety factor, i.e. 2 or greater) for flow-based BMPs. In the IP, the value 
indicated for first flush differs from the estimate of the 24-hour 85th percentile storm 
event that is found in the California Regional Water Quality Control Board San Diego 
Region's Waste Discharge Requirements for discharges of urban runoff from Municipal 
Separate Storm Sewer Systems (MS4s) Draining the Watersheds of the County of 
Orange, the Incorporated Cities of Orange County, and the Orange County Flood 
Control District within the San Diego Region (Municipal Permit). The Municipal Permit 
also provides for a site-specific estimation of the 85th percentile storm based on local 
historical rainfall data. The closest location to Dana Point for which the Commission 
has historical rainfall data is Laguna Beach, located approximately seven miles 
northwest of Dana Point. These data indicate that the volume of runoff produced from a 
24-hour 85th percentile storm event is 0.69 inch. The proposed IP, then, would be 
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inconsistent with the requirements of the LUP, as modified, including Suggested 
Modification 4 7. 

Furthermore, the LUP, as modified, contains several additional policies designed to 
assure coastal water quality is protected, including, but not limited to Suggested 
Modifications 3, 31,44 to 57, and 60. The Commission finds the IP would be 
inconsistent with coastal land use plan policies, thus it must be denied. 

(7) Cultural Resources 

The LUP contains policies requiring the protection of cultural resources. The subject 
site is known to contain cultural resources. However, the IP does not contain adequate 
provisions to address the protection of cultural resources. Thus, the proposed IP, must 
be denied as submitted. 

(8) Coastal Development Permit Procedures 

Sections 3.0 and 4.0 of the HDCP, as submitted, contain a variety of exceptions to the 
procedures for processing a coastal development permit identified in the Zoning Code. 
In other instances, the procedures are inconsistent with those identified in the Zoning 
Code. These exceptions and inconsistencies could potentially allow development that 
results in adverse impacts upon coastal resources that are inconsistent with the coastal 
land use plan. Furthermore, new Section 9.34 of the Zoning Code fails to contain 
provisions to assure that any planned development district approved in the coastal zone 
is consistent with and adequate to carry out the provisions of the certified coastal land 
use plan. Therefore, the proposed IP must be denied, as submitted. 

Also, throughout Section 3.0 and 4.0 of the HDCP, there is some indication that if there 
is a conflict between the HDCP and any other provision of the Local Coastal Program, 
the HDCP takes precedence. This could lead to situations where the HDCP would be 
inconsistent and would not carry out policy in the Local Coastal Program Land Use 
Plan. Thus, these provisions of the HDCP are not adequate to assure the requirements 
of the Land Use Plan are carried out, thus, these provisions in the HDCP must be 
denied. 

b) Findings for Approval of the Proposed Implementation Plan 
Amendment, as Modified 

(1) Biology/ESHA 

In order to assure the IP adequately carries out the LUP, as modified, the Commission 
has suggested modifications to the IP to implement these requirements. These 
modifications are Suggested Modifications 93, 97, 98, 101, 103 to 107, 118, 119, 121, 
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124 to 128, 136 to 140, 142, 144, 147, 149 to 161, 168, 171 to 173, 176 to 178, and 
183 to 192. In summary, these modifications require re-configuration of land use areas 
to conform with the limits of ESHA impact allowed in the LUP; identify uses prohibited' 
and allowed within ESHA, prohibit variances from ESHA protections beyond those 
specifically allowed in the LUP, as modified; and identify procedures and requirement$ 
relative to biological resources mapping, impact identification and mitigation. ' 

The landowner requested clarification regarding the type and extent of fencing along 
trails. Suggested Modification 127 provides clarification on this issue. Fencing along 
trails may consist of post and cap, split rail or similar type, provided that such fencing is 
used in conjunction with a mesh that is impervious to dogs. This fencing should be 3 Y2 
to 4 feet tall. Where necessary, a small gap should be placed between ground level 
and the bottom of the mesh/fence to allow free circulation of small, native animals (e.g. 
the Pacific pocket mouse). Chain link fencing should not be used. 

The LCPA contains trail alignment that in some cases are entirely new (e.g. the bluff 
top trail around the Headlands promontory) and in other cases formalize or slightly 
relocate existing trails (e.g. those in the Hilltop/Greenbelt area). New trails causing 
vegetation impacts should be mitigated at the 3:1 ratio. However, the re-alignment of 
existing alignments should only be required to re-vegetate the retired trail alignment in 
exchange for the new alignment. This clarification is made in Suggested Modification 
128. 

(2) Hazards 

The LUP, as modified by the suggested modifications, requires development at the 
Headlands to address geologic and shoreline hazards in the Strand in order to 
accommodate development there. In addition, the LUP requires applications for 
development to include analyses of hazards and compliance with certain procedures 
and setbacks. In order to assure implementation of the LUP as modified, the 
Commission requires Suggested Modifications 101, 118, 120,129, 130, 141, 164, 165, 
166, 185, 186, 190, 191, and 192. In summary, these modifications establish 
procedures for identifying hazards and implementing appropriate avoidance and/or 
mitigation; and establish requirements relative to repair and maintenance of the 
revetment in the Strand. 

Section 9.75 of the Zoning Code, as with the California Code of Regulations, Title 14, § 
13577 (h) (2), defines the bluff edge as laying at "the landward edge of the topmost 
riser." As submitted, Section 4.0 of the HDCP contains a definition of a bluff that is 
inconsistent with the definition of coastal bluff contained within Section 9. 75 of the 
Zoning Code. In order to rectify this inconsistency, the Commission requires Suggested 
Modification 141. 
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(3) Shoreline and Coastal Resource Access 

The proposed IP identifies a variety of significant public access benefits to be 
implemented at the Headlands. However, certain changes to the IP are necessary to 
assure adequate implementation of the LUP, as modified. These changes include, but 
are not limited to requiring landward placement of the shoreline protective device in the 
Strand in order to maximize beach use area in the Strand, incorporation of a public 
access along the top or landward of the shoreline protective device, measures to 
mitigate gating of the residential community in the Strand to vehicles, provision of 
additional public access support facilities such as restrooms and picnic tables in the 
Strand, requirements to assure the provision of the public access components of the 
HDCP, and provisions to address parking issues. Thus, the Commission requires 
Suggested Modifications 97, 98, 101, 102, 103, 104, 106, 108, 109, 111, 113, 117, 118, 
119,122,123,131,138,139,144,145,146,147,148,149,152,153,157,161,162, 
163, 164, 165, 166, 167, 168, 169, 170, 172, 174, 175, 177 and 178. 

(4) Visitor Recreational Development 

In denying the proposed IP, the Commission found the IP does not implement LUP 
requirements relative to fractional ownership within the visitor recreation commercial 
uses areas at the Headlands. 

In order to address the identified issue, the landowner has agreed to restrict any 
potential fractional ownership during the peak season (Memorial Day weekend to Labor 
Day weekend) such that the reservation of rooms/suites by fractional owners shall be 
limited to no more than 50 percent of the total rooms/suites approved in any overnight 
accommodations. The remaining 50 percent of the rooms/suites shall be reserved for 
overnight guest use. In order to implement this agreement, the Commission requires 
Suggested Modification 111. 

The IP, as submitted, leaves out or contains restrictions upon uses within 
visitor/recreation commercial districts that are inconsistent with coastal land use plan 
policies encouraging the provision of visitor serving and lower cost visitor recreational 
facilities in the coastal zone. In order to rectify the problem, the Commission requires 
Suggested Modification 114. 

(5) Visual Resources 

The Commission has modified the coastal land use plan to address the circumstances 
upon which landform alteration in the Strand and bowl may be undertaken, and the 
provision and protection of public view points throughout the Headlands. In order to 
address this issue, the Commission requires Suggested Modifications 97, 99, 100, 110, 
115, 137, 138, 141 and 185. 
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(6) Water Quality 

The proposed IP outlines the implementation of storm drain improvements, a drainage 
and erosion control plan that will ensure ongoing erosion will be eliminated and that 
surface and subsurface drainage will not continue to contribute to erosion. The 
improved stormwater drainage system will include structural Best Management 
Practices (BMPs) designed to catch low-flow "nuisance" runoff and heavily 
contaminated "first flush" runoff from hardscapes, both on-site and adjacent off-site 
areas. In order to provide further protection to the marine resources on- and off-site, 
the Nature Interpretive Center and a signage program will include displays and 
educational materials to inform the public how to contribute to resource protection. 
Appropriate signage will be utilized in areas of biological significance to protect 
resources. 

However, the IP contains certain deficiencies identified above. The deficiency 
regarding numeric sizing criteria is corrected with Suggested Modification 181 (WQ1) 
which states that the numeric sizing criteria for structural treatment BMPs at the Dana 
Point Headlands should be at least 0.69 inch unless site-specific data provided by the 
applicant indicates otherwise. 

Furthermore, the Commission finds the IP would be inconsistent with coastal land use 
plan policies pertaining to water quality, unless Suggested Modifications 179, 180,181, 
182, 190, 191, and 192 are implemented. 

(7) Cultural Resources 

The LUP contains policies requiring the protection of cultural resources. The subject 
site is known to contain cultural resources. However, the IP does not contain adequate 
provisions to address the protection of cultural resources. To assure that archeological 
resources are appropriately identified, new provisions have been added to specify the 
process to be followed if cultural resources are encountered or Native American 
remains are uncovered. The provisions require that archeological research be 
conducted to evaluate potential significance of any archeological resources that may be 
discovered. The provisions also require monitoring of grading operations as a final 
measure to assure that archeological resources are not inadvertently destroyed. In 
order to assure the IP adequately carries out the LUP provisions relative to cultural 
resources, the Commission requires Suggested Modification 101. 

(8) Coastal Development Permit Procedures 

In denying the IP, as proposed, the Commission found deficiencies with Sections 3.0 
and 4.0 of the HDCP, as submitted, relative to procedural exceptions; and with respect 

Page: 196 



Dana Point LCP Amendment 1-03 
Implementation Plan: Revised Findings 

to new Section 9.34 of the Zoning Code relative to the standard of review. In order to 
rectify these issues, the Commission requires Suggested Modifications 94, 134, 135, 
136,143,193,194,195,196,197, 198,and199. 

Also, throughout Section 3.0 and 4.0 of the HDCP, there is some indication that if there 
is a conflict between the HDCP and any other provision of the Local Coastal Program, 
the HDCP takes precedence. The Commission found this provision inconsistent with 
requirements the LUP take precedence. In order to rectify this issue, the Commission 
requires Suggested Modification 96. 
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VIII. Consistency with the California Environmental Quality Act 

Section 21080.5 of the California Environmental Quality Act (CEQA) exempts local 
governments from the requirement of preparing an environmental impact report (EIR) in 
connection with a local coastal program (LCP). Instead, the CEQA responsibilities are 
assigned to the Coastal Commission. Additionally, the Commission's Local Coastal 
Program review and approval procedures have been found by the Resources Agency to 
be functionally equivalent to the environmental review process. Thus, under Section 
21080.5 of CEQA, the Commission is relieved of the responsibility to prepare an 
environmental impact report for each local coastal program submitted for Commission 
review and approval. Nevertheless, the Commission is required when approving a local 
coastal program to find that the local coastal program does conform with the provisions 
ofCEQA. 

The proposed LCP amendment has been found not to be in conformance with several 
Coastal Act Policies regarding public access, protection of the marine habitat, 
protecting environmentally sensitive habitat areas, promoting visitor serving uses, 
protecting visual resources, and minimizing the impact of development in hazardous 
locations. Thus, the LCP amendment is not adequate to carry out and is not in 
conformity with the policies of Chapter 3 of the Coastal Act. Furthermore, the proposed 
LCP amendment would result in significant adverse environmental impacts within the 
meaning of the California Environmental Quality Act. To resolve the concerns identified 
suggested modifications have been made to the City's Land Use Plan. Without the 
incorporation of these suggested modification; the LCPA, as submitted, is not adequate 
to carry out and is not in conformity with the policies of Chapter 3 of the Coastal Act. 
The suggested modifications minimize or mitigate any potentially significant 
environmental impacts of the Land Use Plan Amendment. As modified, the 
Commission finds that approval of the Land Use Plan amendment will not result in 
significant adverse environmental impacts within the meaning of the California 
Environmental Quality Act. 

Relative to the Implementation Program, the Commission finds that approval of the 
Implementation Program, as submitted, will result in significant adverse environmental 
impacts under the meaning of CEQA. To resolve the concerns identified suggested 
modifications have been made to the City's Implementation Plan. Without the 
incorporation of these suggested modification; the Implementation Plan amendment, as 
submitted, is-not adequate to carry out and is not in conformity with the policies of Land 
Use Plan, as modified by the suggested modifications. The suggested modifications 
minimize or mitigate any potentially significant environmental impacts of the 
Implementation Plan Amendment. As modified, the Commission finds that approval of 
the Implementation Plan amendment will not result in significant adverse environmental 
impacts within the meaning of the California Environmental Quality Act. 
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Given the proposed suggested modifications, the Commission finds that the City of 
Dana Point Local Coastal Program Amendment 1-03, as modified, will not result in 
significant unmitigated adverse environmental impacts under the meaning of the CEQA. 
Further, future individual projects will require coastal development permits issued by the 
City of Dana Point. Throughout the coastal zone, specific impacts associated with 
individual development projects are assessed through the coastal development permit 
review process; thus, an individual project's compliance with CEQA would be assured. 
Therefore, the Commission finds that there are no feasible alternatives within the 
meaning of CEQA that would reduce the potential for significant adverse environmental 
impacts. 
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13c Letter from Fred Roberts, CNPS, to % 
Karl Schwing, CCC dated June 9, 
2003 

13d Letter from Tony Bomkamp, GLA to % 
Mike Reilly, CCC dated April15, 
2003, re: response to Fred Roberts 
Letter dated January 28, 2003 

13e Letter from Fred Roberts, CNPS to % 
Mike Reilly, CCC dated March 3, 
2003 re: status of Blechman's 
dudleya 

13f Letter from Tony Bomkamp, GLA to % 
Meredith Osborne, CDFG dated 
February 10, 2003, re: relocation of 
Blechman's dudleya and response to 
Fred Roberts letter dated June 27, 
2002 

13g Letter from Fred Roberts, CNPS to % 
Mike Reilly, CCC dated January 28, 
2003 

13h Letter from Fred Roberts, CNPS to % 
Meredith Osborne, CDFG dated June 
27,2002 

13i Letter from CNPS to City of Dana % 
Point dated February 9, 2002 with 
letter attached dated November 16, 
2001 

14a Comments from Memo from Eric Larsen, CDFG to % 
CDFG and USFWS Karl Schwing, CCC dated August 7, 

2003 
14b Letter from William E Tippets, CDFG % 

and Karen A. Goebel, USFWS to 
Mike Reilly, CCC dated March 28, 
2003 

14c Letter from William E. Tippets, CDFG % 
to John Dixon and John Allen, CCC 
dated February 15, 2002 
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15a Coastal Commission Memo by John Dixon dated % 
Technical Staff September 18, 2003 
Comments Relative 
to Upland Biological 
Resources 

15b Memo by Caitlin Bean dated June 26, % 
2003 

15c Map depicting location of ESHA (as % 
updated by Exhibit 15a) and Land 
Use Areas (as submitted by City 
Council May 2002) 

15d Map depicting biological resources( as % 
shown on City's original submittal) 
and location of. ESHA 

15e Map depicting biological resources % 
(as updated by new Landowner 
surveys) and location of ESHA 

15f Memorandum from Dr. John Dixon % 
dated January 13, 2004 regarding 
Dana Headlands Fuel Modification 

16 Headlands Letter from Center for Natural Lands % 
Promontory Park Management dated August 26, 2003 
Endowment 

17a Coastal Commission Chronology % 
Staff Comments 
Relative to Planning 
Efforts Involving the 
Headlands 

17b Draft EIR (Current Plan) Comments % 
dated November 21, 2001 

17c Draft LCP Comments (Current Plan) % 
dated November 21, 2001 

17d Draft EIR Comments (1998 Plan) % 
dated September 5, 1998 

17e NOP for Draft EIR Comments (1998 % 
Plan) dated June 12, 1998 
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17f EIR/EIS Comments on NCCP/HCP % 
dated January 29, 1996 

17g Draft EIR Comments (early 1990 % 
plan) dated July 29, 1993 

18a Legal Analyses Letter from City Attorney (Rutan & % 
Tucker LLP) dated August 19, 2003 

18b Letter from Sheppard Mullin Richter & % 
Hampton LLP dated August 11, 2003 

18c Letter from Sheppard Mullin Richter & % 
Hampton LLP dated January 13, 
2003 

18d Letter from Sheppard Mullin Richer & % 
Hampton LLP dated November 11 , 
2002 

18e Sheppard Mullin 2003. Letter from % 
Joseph E. Petrillo to California 
Coastal Commission regarding 
Headlands Project/Dana Point LCP 
Amendment. 1 0 December 2003. 

18f Sheppard Mullin 2003. Letter from % 
Joseph E. Petrillo to California 
Coastal Commission regarding Dana 
Point Headlands LCP Amendment 
No. 2-02 [sic], Headlands 
Development and Conservation Plan, 
Strand Revetment Coastal Act 
Consistency. 10 December 2003. 

19 Letters in Support of % 
City-Proposed Plan 
(October 2003 
Hearing) 

19b Letter in Support % 
Rec' d Since October 
2003 Hearing 
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Cover 
% =Available Upon 
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October 2003 Staff 
Recommendation or 
January 2004 Staff 
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Reference) 

20 Letters of Critique of % 
City-Proposed Plan 

20b Letter of Critique % 
Rec'd Since October 
2003 Hearing 

21 Letters in Opposition % 
to City-Proposed 
Plan 

21b Letters in Opposition % 
Rec'd Since October 
2003 Hearing 

22 Proposed 1996 Land Land Use Element % 
Use Plan to be newly 
applied to Headlands 

Urban Design Element % 
Conservation Open Space Element % 

23 Proposed 1996 IP to Zoning Code % 
be newly applied to 
Headlands 

24 Headlands Chapter 1.0 -Changes to the 1996 % 
Development & Land Use Element, Urban Design 
Conservation Plan Element, and Conservation Open 
including changes Space Element to allow Headlands 
and additions to 1996 Plan to proceed 
LUP and IP (Adopted 
and Submitted by 
Resolution of the 
City Council) 

Chapter 2.0 -Adds Chapter 9.34 to % 
the City Zoning Code which allows 
City to Create PODs 
Chapter 3.0- The Headlands POD % 
Chapter 4.0- Development % 
Guidelines for Headlands POD 

Page: 209 



Exhibit 
# 

25 

26a 

26b 

26c 

27a 

27b 

Dana Point LCP Amendment 1-03 
Exhibits/Substantive File Documents: Revised Findings 

Category Description Manner Supplied 
• =Web Site 
# = Printed Edition 
@ = Under Separate 
Cover 
•,4 =Available Upon 
Request (previously 
supplied In either the 
October 2003 Staff 
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Chapter 5.0- Coastal Act % 
Consistency Analysis 

Headlands Chapter 1.0 % 
Development & 
Conservation Plan 
(Modifications 
Suggested by City 
Staff and Landowner) 
Not Submitted Via 
Resolution of the 
City Council 

Chapter 2.0 % 
Chapter 3.0 .% 

Landowner's January 2004 Proposal % 
with Depicting of Anticipated ESHA 
Impacts 
Staff Recommendation: Project As % 
Modified Per Suggested Modifications 
Dana Point Headlands LCP #* I 

Amendment 1-03; Coastal 
Commission-Approved ESHA Impact 
Areas and Trail Alignments (January 
15, 2004) 

Landowners Analysis AMEC 2003. Summary of % 
of Reconstruction of observations and associated 
Revetment as 'Repair photographs, 1983-84 Repair and 
and Maintenance' Reconstruction, rock revetment and 

shorefront slope, Dana Strand Club 
Mobile Home Park, Dana Point, 
California. Dated December 2, 2003. 
Headlands Reserve LLC 2003. % 
Strand Revetment - Section 
13252(b) Analysis. Dated December 
22,2003 
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Headlands Reserve LLC 2003. % 
Headlands Development and 
Conservation Plan ("HDCP")-
September 19, 2003 Memorandum 
from Lesley Ewing to Karl Schwing, 
Subject: City of Dana Point LCP and 
Dana Strand Beach. Dated 
December 11, 2003 

Fuel Management Headlands Reserve LLC 2003. The % 
Plan Headlands Fire Management 

Program and Landscape Plan. 
Undated 3 page drawing submitted 
December 12, 2003 

Location of ESHA and Fuel # 
Modification at the Headlands 
Fuel Modification Program at % 
Marblehead 

Partial Transcript of January 2004 # 
Hearing - Commissioner Deliberation 
On I 

Substantive File Documents 

Note: All documents cited throughout the report and in Commission staff memorandum 
should be considered substantive file documents as well. 

AGRA Earth and Environmental, Inc. 2000. Addendum geotechnical evaluation, 
feasibility of landslide remediation, Dana Strand Club Area, Dana Point Headlands 
project, Dana Point, California. 14 p. geotechnical report dated 21 March 2000 and 
signed by G. Lambeth, S. T. Kerwin (CEG 1267) and B. D. Constant (GE 2278). 

AGRA Earth and Environmental, Inc. 2000. Bluff setback evaluation, Harbor Point 
Area of Lower Headland, Dana Point Headlands project, Dana Point, California. 20 p. 
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geotechnical report dated 21 February 2000 and signed by G. Lambeth, S. T. Kerwin i 

(CEG 1267) and B. D. Constant (GE 2278). 

AGRA Earth and Environmental, Inc., 2000, "Geotechnical review response, feasibility 
of landslide remediation, Dana Strand club area, Dana Point Headlands project, Dana 
Point, California", 24 p. geotechnical report dated 4 February 2000 and signed by G. 
Lambeth, S. T. Kerwin (CEG 1267) and B. D. Constant (GE 2278). 

AGRA Earth and Environmental, Inc. 1999. Geotechnical evaluation, feasibility of 
landslide remediation, Dana Strand club area, Dana Point Headlands project, Dana 
Point, California. 49 p. geotechnical report dated 15 October 1999 and signed by G. 
Lambeth, S. T. Kerwin (CEG 1267) and B. D. Constant (GE 2278). 

AMEC Earth and Environmental, Inc. 2004. Response/Clarifications: Purpose of 
Shoreline Protection Surfrider Foundation Letter (1/7/04) Headlands Development and 
Conservation Plan (HDCP) Dana Point, California. Memorandum from S.T. Kerwin and 
D. Dahncke to Headlands Reserve LLC dated 13 January 2004. 

AMEC Earth and Environmental, Inc. 2004. Response to Public Inquiries, Coastal 
Erosion Technical Report (7/11/90), Extent of Previous Subsurface Exploration, 
Headlands Development and Conservation Plan (HDCP), Dana Point, California. 
Memorandum from Scott T. Kerwin to Headlands Reserve LLC dated January 9, 2004. 

AMEC Earth and Environmental, Inc. 2003. Configuration and Estimated Rock Volume 
Existing Rock Revetment Dana Strand Area Headlands Development and Conservation 
Plan (HDCP), Dana Point, California. 5 p. letter with enclosures dated 23 December 
2003. 

AMEC Earth and Environmental, Inc. 2003. Addendum stability evaluations, 1 0-foot 
revetment setback alternative, Headlands Development and Conservation Plan 
(HDCP), Dana Point, California. 2 p. letter report dated 19 December 2003 and signed 
by D. Dahncke (GE 2279) and S. T. Kerwin (CEG 1267). 

AMEC Earth and Environmental, Inc. 2003. Response to Surfrider Foundation Letter 
(10/22/03) Local Coastal Program Amendment OPT LCPA 2-02. 3 p. letter dated 11 
December 2003 signed by D. Dahncke (GE 2279) and S. T. Kerwin (CEG 1267). 

AMEC Earth and Environmental, Inc. 2003. Summary of Observations and Associated 
Photographs 1983-84 Repair and Reconstruction Rock Revetment and Shorefront 
Slope Dana Strand Club Mobile Home Park, Dana Point, California. 4 p. letter dated 2 
December 2003 and signed by S.T. Kerwin (CEG 1267). 

AMEC Earth and Environmental, Inc. 2003. Response to Geotechnical Review 
Memorandum California Coastal Commission Review Letter (7/8/03) Local Coastal 
Program Amendment OPT LCPA 2-02 Headlands Development and Conservation Plan 
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(HDCP) Dana Point, California. 12 p. letter report dated 2 October 2003 and signed by 
S.T. Kerwin (CEG 1267) 

AMEC Earth and Environmental, Inc. 2003. Response to Surfrider Foundation Letter 
(6/12/03) Proposed Local Coastal Plan Amendment (LCP) Headlands Development 
and Conservation Plan (HDCP) Dana Point, California. 4 p. letter report dated 22 
September 2003 and signed by S.T. Kerwin (CEG 1267). 

AMEC Earth and Environmental, Inc. 2003. Surface Water Infiltration Possible Water 
Quality BMP Headlands Project, Dana Point, California. 3 p. letter dated 18 March 
2003 by S.T. Kerwin. 

AMEC Earth and Environmental, Inc. 2003. Response to Surfrider Foundation letter 
(10/22/03), Local Coastal Plan Amendment DPT LCPA 2-02, Headlands Development 
Conservation Plan (HDCP), Dana Point, California. 3 p. letter dated 11 December 2002 
and signed by D. Dahncke (GE 2279) and S. T. Kerwin (CEG 1267). 

AMEC Earth and Environmental, Inc. 2002. Geologic/Geotechnical Constraints and 
Remedial Grading of the Strand Area, Headlands Development and Conservation Plan 
(HDCP), Dana Point, California. 2 p. letter report dated 23 December 2002 and signed 
by S. T. Kerwin (CEG 1267). 

AMEC Earth and Environmental, Inc. 2002. Response to Geotechnical Review 
Memorandum, Headlands Development and Conservation Plan (HDCP), Dana Point, 
California. 3 p. letter report dated 20 November 2002 and signed by S. T. Kerwin (CEG 
1267). 

AMEC Earth & Environmental, Inc. 2002. Headlands Development and Conservation 
Plan, Geotechnical Evaluation of Conceptual Shorefront Setback Alternative (Planning 
Areas 1, 2, and 3) Dana Point, California dated November 2002. 

AMEC Earth and Environmental, Inc. 2002. Headlands Development and 
Conservation Plan: Geotechnical Evaluation of Conceptual Shorefront Setback 
Alternative (Planning Areas 1, 2 and 3), Dana Point, California. 10 p. geotechnical 
report dated November 2002 and signed by D. Dahncke (GE 2279) and S. T. Kerwin 
(CEG 1267). 

AMEC Earth and Environmental, Inc. 2002. Bluff Slope Stability Conditions, Planning 
Area 7 (Headlands Conservation Park) Headlands Development and Conservation Plan 
(HDCP) Dana Point, California. 2 p. letter dated 25 July 2002 and signed by S.T. 
Kerwin. 

AMEC Earth and Environmental, Inc. 2002. Headlands Development and Conservation 
Plan: Geotechnical Evaluation of Shorefront Design Alternatives (Planning Areas 1, 2 
and 3), Dana Point, California. 34 p. geotechnical report dated May 2002 and signed 
by D. Dahncke (GE 2279) and S. T. Kerwin (CEG 1267). 
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Atwood, J. L., S. H. Tsai, C. H. Reynolds, J. C. Luttrell and M. R. Fugagli. 1998. 
Distribution and population size of California gnatcatchers on the Palos Verdes 
Peninsula, 1993-1997. Western Birds. 29:340-350 

Beauchamp, M. 1993. Report of a Biological Assessment of the Dana Point 
Headlands. Unpublished report prepared for Phillips/Brandt/Reddick. 15 April 1993. 

BonTerra Consulting. February 1998. Dana Point Headlands- Biological Resource 
Survey and Analysis. Unpublished report prepared for the City of Dana Point. 

Brylski, P. 1998. Pacific Pocket Mouse (Paragnathus longimembris pacificus) Recovery 
Plan. Published by the USFWS Region 1, Portland Oregon. 

Brylski, P. August 1993. A focused Survey for Pacific Pocket Mouse on the Dana 
Point Headlands, Orange County, CA. Unpublished report prepared for EDAW. 

California Department of Fish and Game. 2003. Letter from R. Hight (CDFG) toM. 
Reilly (CCC) re: Dana Point Headlands Development and Conservation Plan (City of 
Dana Point Local Coastal Program Amendment 2-02). 24 September 2003. 

California Department of Fish and Game. 2003. Memorandum from E. Larson (CDFG) 
to K. Schwing (CCC) re: Alternatives to Reconstruction of the Existing Rip-Rap 
Revetment for the Dana Point Headlands Development and Conservation Project. 7 
August 2003. 

California Department of Fish and Game and U.S. Fish and Wildlife Service. 2003. 
Letter from W. Tippets (CDFG) and K. Goebel (USFWS) toM. Riley [sic] (CCC). 28 
March 2003. 

California Department of Fish and Game. 2002. Letter from Tippetts, B. (CDFG) to 
CCC re: Dana Point headlands Project and Conservation issues. February 15, 2002. 

California Department of Fish and Game. 2002. California Natural Diversity Data Base 
(CNDDB). 2002. List of California Terrestrial Natural Communities Recognized by the 
California Natural Diversity Data Base. Wildlife and Habitat Data Analysis Branch. 

California Department of Fish and Game. 1996. Implementation Agreement (lA). lA 
regarding the Natural Community Conservation Plan for Central/Coastal Orange County 
Subregion of the Coastal Sage Scrub Natural Community Conservation Program. 1996. 

California Department of Fish and Game. 1996. Findings and facts in support of 
findings regarding the Central and Coastal Subregion Natural Community Conservation 
Plan/Habitat Conservation Plan joint programmatic Environmental Impact Report No 
553 (SCH No. 93071061) and Draft Environmental Impact Statement 95-59. April 
1996. Appendix A 
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California Department of Fish and Game. Draft Natural Community Conservation Plan 
and Habitat Conservation Plan. County of Orange Central and Coastal Subregion. 
Appendices Vol. 1 or VI (Part 1-6). Prepared for Orange County. December 1995. 

California Environmental Protection Agency. 2003. Letter dated April 16, 2003 from 
Mary D. Nichols, Secretary of Resources, and Winston H. Hickox, Secretary for 
Environmental Protection from the California Environmental Protection Agency to Sara 
Wan, Chair, California Coastal Commission re: Consistency Certification by City of San 
Diego for Secondary Treatment Waiver renewal, offshore of Point Lorna, San Diego. 

California Native Plant Society. 2003. Letter from F. Roberts (CNPS) to J. Dixon 
(CCC) re: Dana Point Headlands: Additional Rare Plant Distribution Information 
Headlands. 15 September 2003. 

California Native Plant Society. 2003. Letter from Roberts, F. (CNPS) to Mike Reilly 
(Chair of the California Coastal Commission) re: Dana Point Local Coastal Program 
Amendment No.2-02: Response to Glenn Lukos and Associates letter of April 15, 2003. 
June 9 2003. 

California Native Plant Society. 2003. Letter from Roberts, F. (CNPS) to Karl Schwing 
(Coastal Program Analyst) re: Additional background information for the Dana Point 
Headlands. May 16, 2003. 

California Native Plant Society. 2003. Letter from Roberts, F. (CNPS) to Mike Reilly 
(Chair of the California Coastal Commission) re: Additional information regarding the 
status of Bloch man's Dudleya (Dudleya blochmaniae ssp blochmaniae) on the Dana 
Point Headlands. 3 March 2003. 

California Native Plant Society. 2003. Letter from Roberts, F. (CNPS) to Mike Reilly 
(Chair of the California Coastal Commission) re: Sensitive plants at the Dana Point 
headlands. January 28 2003. 

California Native Plant Society. 2002. Letter from Roberts, F. (CNPS) to Meredith 
Osborn (CDFG) re: Potential transplantation sites for the rare plant Blechman's dudleya 
(Dudleya blochmaniae) in Orange County and San Diego County, California. June 27, 
2002. 

California Native Plant Society. 2002. E-mail from Roberts, F. (CNPS) to Caitlin Bean 
(CCC) re: Dana Point. December 22, 2002. 

California Native Plant Society. 2002. Letter from D. Songster (CNPS) to City of Dana 
Point. 9 February 2002. 
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California Native Plant Society. 2001. Letter from Roberts, F. (CNPS) to Ed Knight 
(City of Dana Point) re: Comments of the Draft Headlands development and 
Conservation Plan EIR. November 16 2001. 

California Native Plant Society, Tibor, D. (ed.). 2001. California Native Plant Society's 
Inventory of rare and Endangered Vascular Plants of California. California Native Plant 
Society Special Publication Number 1, 6th edition, Sacramento, California. 

Center for Natural Lands Management. 2000. Headlands Reserve Property Analysis 
Record. Unpublished report prepared by for Kevin Darnell (Headlands Reserve LLC) by 
Teresa, S. May 25, 2000. 

City of Dana Point. 2003(2004?). Letter from D. Chotkevys (Dana Point) to Mike Reilly 
(CCC) re: Dana Point Headlands Local Coastal Program Amendment No. 1-03 with 
undated 45 p. enclosure titled City of Dana Point Local Coastal Program Amendment 1-
03 Coastal Act Consistency Analysis, Findings and Resolution for Approval and 
separate 33 p. enclosure dated January 8, 2004 titled Dana Point Local Coastal 
Program Amendment 1-03, City of Dana Point Suggested Modifications. 8 January 
2003(2004 ?) 

City of Dana Point. 2003. Letter from D. Chotkevys (Dana Point) to Mike Reilly (CCC) 
re: Dana Point Headlands Local Coastal Program Amendment No. 2-02 with undated 
enclosure titled Coastal Act Consistency Analysis, Findings and Resolutions for 
Approval. 1 October 2003. 

City of Dana Point. 2003. Letter dated 18 August 2003 from D. Chotkevys (Dana 
Point) to D. Lee (CCC) re: Dana Point Headlands Local Coastal Program Amendment 
No. 2-02 with attachment titled Exhibit A Revisions to the Dana Point Local Coastal 
Program Amendment Application including Figure 1 graphic depiction; and RK 
Engineering Group Inc. letter titled Headlands Updated Land Use and Trip Generation 
Analysis dated 8 August 2003. 

City of Dana Point 2002. Local Coastal Program Amendment (LCPA 01-02), dated 
May 30, 2002. 

City of Dana Point 2001. Zoning Code through Zoning Ordinance 01-04, dated March 
27, 2001. 

City of Dana Point 1991. General Plan dated July 9, 1991. 

Converse Consultants. 1998. Review comments on More and Taber Report 'Stability 
Investigation Dana Strand Club, vesting tentative tract No. 13421, Dana Point, 
California, vol. 1 and 2, dated March 4, 1988 (Job No. 387-584); prepared for M.H. 
Sherman Company, Chandiss Securities Company, Sherman Foundation. 3 p. review 
letter dated 12 February 1998 and signed by D. S. Magorien (CEG 1290). 
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Deysher, Larry, Ph.D. 2003. The Potential Effects of Coastal Erosion Processes on 
Subtidal Kelp Resources in the Vicinity of the Headlands Development Project. 7 
October 2003. 

Dodd, S. and S. Montgomery. July 5, 2001. Vegetation Thinning Experiment on the 
Dana Point Headlands, Orange County, CA. Unpublished report prepared by for 
USFWS and CDFG. 

Dodd, S., D. Laabs, and J. Greene Final Report dated March 19, 1999. 1998 Pacific 
Pocket Mouse Surveys on the Dana Point Headlands, Orange County, CA. 
Unpublished report prepared for USFWS, CDFG, and the Nature Reserve of Orange 
County. 

Dodd, S., P. Brylski, and D. Laabs. Final Report dated May 18, 1998. 1997 Pacific 
Pocket Mouse Surveys on the Dana Point Headlands, Orange County, CA. 
Unpublished report prepared for USFWS, CDFG and the Nature Reserve of Orange 
County. 

Endangered Habitats League. 2003. Letter from D. Silver (EHL) to Mike Reilly (CCC) 
. re: City of Dana Point Local Coastal Program Amendment 2-02 (Hearing Date, October 
9, 2003). 23 September 2003 

Erickson, R. A., 1993. Pacific Pocket Mouse (Perognathus longimembris pacificus). 
Draft manuscript prepared for inclusion in Endangered Rodents of the World, to be 
published by the Species Survival Commission of the International Union of the 
Conservation of Nature and Natural resources (IUCN). 

Erickson, R. (LSA) and Friesen, R (URS) Letter to D. Marquez (USFWS) dated 
September 19, 2002. Dana Point Headlands Pacific Pocket Mouse Survey, August 18-
September 1, 2002. 

Federal register. March 30 1993. Determination of Threatened Status for the Coastal 
California Gnatcatcher. Final Rule. Vol. 58 No. 59 

Friesen, R. and P. Mock (URS Corporation). September 3, 2001. Current Status and 
Viability Assessment of Pacific Pocket Mouse Population on Dana Point Headlands. 
Prepared). Appendix D of EIR. 

GeoSyntec Consultants 2004. Dana Point Harbor TMDL, Headlands Best 
Management Practices. Memorandum from Carol L. Forrest, P.E. to Kevin Darnall 
dated January 12, 2004. 

Glenn Lukos and Associates. 2003. Letter from Bomkamp, T. (Glenn Lukos and 
Associates) to Mike Reilly (Chair of the California Coastal Commission) re: Dana Point 
Local Coastal Program Amendment No 2-02, response to Mr. Fred Roberts' letter of 
January 28, 2003. April 15, 2003. 
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Glenn Lukos and Associates. 2003. Letter from Bomkamp, T. (Glenn Lukos and 
Associates) to Meredith Osborn (CDFG) re: Relocation of Blochman's dudleya 
associated with the headlands Development and Conservation Plan, City of Dana Point, 
Orange County. February 10, 2003. 

Glenn Lukos and Associates. 2002. Focused Plant Surveys during Survey Year 2002, 
Dana Point Headlands, Dana Point, Orange County, CA. Unpublished report by 
Bomkamp, T (Glenn Lukos and Associates) .. December 2, 2002. 

Griggs, Gary, James Tait, and Wendy Corona. 1994. The Interaction of Seawalls and 
Beaches: Seven Years of Monitoring, Monterey Bay, California. Shore and Beach, Vol. 
62, No. 3, July 1994. 

Hayes, G. 2002. DRAFT Conservation Strategy for Coastal Prairie Conservation. 
Unpublished report submitted to CCC 

Headlands Reserve LLC. 2004. Letter from K. Darnall (HRLLC) to Chairman Reilly 
and Commissioners re: City of Dana Point LCP Amendment 1-03 with 66 p. attachment 
titled Response to the December 30, 2003 Coastal Commission Staff Report and 
Recommendation. 12 January 2004 

Headlands Reserve LLC. 2003. Letter from K. Darnall (HRLLC) to M. Reilly (CCC) re: 
Dana Point Headlands LCP Amendment 1-03. 31 December 2003. 

Headlands Reserve LLC. 2003. Letter from K. Darnall to L. Ewing (CCC) re: Strand 
Revetment- Section 13252(b) Analysis. 22 December 2003. 

Headlands Reserve LLC. 2003. Letter from K. Darnall (HRLLC) to L. Ewing (CCC) and 
K. Schwing (CCC) re: Headlands Development and Conservation Plan ('HDCP')
September 19,2003 Memorandum from Lesley Ewing to Karl Schwing, Subject, City of 
Dana Point LCP and Dana Strand Beach. 11 December 2003. 

Headlands Reserve LLC. 2003. Letter dated 7 October 2003 from K. Darnall (HRLLC) 
toM. Reilly (CCC) with attachments titled October 6, 2003 Errata to the Response to 
the September 22, 2003 Coastal Commission Staff Report and Recommendation for 
Denial and separate attachment titled Response to Staff Report Addendum dated 
October 7, 2003 

Headlands Reserve LLC. 2003. Letter from K. Darnall (HRLLC) toM. Reilly (CCC) re: 
Dana Point Headlands LCP Amendment No. 2-02 with attachment titled Dana Point 
Local Coastal Program Amendment 2-02 Headlands Development and Conservation 
Plan (HDCP) Balancing Summary. 3 October 2003. 
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Headlands Reserve LLC. 2003. Letter from K. Darnall (HRLLC) to M. Reilly (CCC) re: 
Headlands Reserve LLC Project; Request for Approval and Response to Staff 
Recommendation. 1 p. letter dated 3 October 2003 with 44 p. attachment. 

Headlands Reserve LLC. 2003. Letter from K. Darnall (HRLLC) to K. Schwing (CCC) 
re: Headlands LCP Amendment 2-02. 2 October 2003. 

Headlands Reserve LLC. 2003. Letter from K. Darnall (HRLLC) to K. Schwing (CCC) 
re: Dana Point Headlands LCPA Rebuttal to Surfrider Comments. 19 September 2003 
with comments from S. Jenkins. 

Headlands Reserve LLC. 2003. Letter from K. Darnall (HRLLC) to C. Bean (CCC) re 
"Headlands LCPA: ESHA Designation." Dated June 12, 2003. 

Headlands Reserve LLC. 2003. Memo from Darnell, K. to Caitlin Bean (CCC) re: 
Headlands LCPA: ESHA Designation. June 12, 2003. 

Headlands Reserve LLC. 2002. Memorandum to L. Ewing (CCC) re: Responses to the 
August 12, 2002 Memorandum from Leslie Ewing. 21 November 2002. 

Headlands Reserve LLC. 2002. Letter from K. Darnall (HRLLC) to K. Schwing (CCC) 
re: Dana Point Headlands LCP amendment with attached Pacific Pocket Mouse Survey 
by URS. 26/27? September 2002. 
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California Coastal Commission --- January 15, 2004 

C0AS1AL COMMISSION Dana Point LCP Amendment No. DPT-MAJ-i 0! 

l-o3 Dana Point Headlands 

Fragmented portion -- following close of the public hearing 

* * * * * 
6:15 p.m. 

CHAIR REILLY: All right, with that we will 

conclude the public testimony, and return to staff. 

DEPUTY DIRECTOR LEE: Thank you, Chairman Reilly, 

just a few comments. 

To remind the Commission -- and I think you 

actually heard it from the representative from the Department 

of Fish and Game -- the Department of Fish and Game, and the 

Fish and Wildlife Service agencies were not making an ESHA 

delineation under the Coastal Act. That is our job, and that 

is the Commission's charge, and that is something has been 

completed by Dr. Dixon, and if you have any questions about 

that he can certainly respond to them. 

Similarly, as it was before, the single citation 

that was repeated, and quoted today by the city's represent

ative is from a narrative section of the existing plan. It 

is not a finding, and most importantly, it is not a proposed 

policy. 

With regards to Mr. Damm's letter, it also further 

indicated that the plan would still need to be evaluated, and 
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6 

I must remind the Commission that the cited letter was 

drafted before we had the services and expertise of either 

Dr. Allen or Dr. Dixon on staff. 

2 

The characterization of what could be done, even 

in areas designated for development in the existing plan, 

again, we strongly disagree with the city's representation of 

7 that. We went through that in more detail at the last 

8 

9 

10 

11 

12 

13 

14 

15 

16 
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22 
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24 

25 

hearing, but I feel compelled to, again, point out Policy 18 

of the certified Land Use Plan, which specifically requires 

that prior to any CDP application -- and I am quoting: 

"Any rare, endangered, threatened or especially 

valuable species, and their habitats shall be 

identified and a mitigation and management 

program shall be prepared and implemented to 

protect against any significant disruption of 

these habitat values." 

In addition, there is a companion policy, Policy L. 

for site development permits in the certified Implementation 

Plan, that requires that concurrent with any CDP application, 

a botanical survey and management and mitigation program by a 

qualified biologist, approved by both. the local government 

and the Executive Director will be completed. 

The policy specifically states the survey shall 

include all portions of the headlands' area, and shall 

precisely delineate the location of any rare, endangered, ot 
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especially valuable species. And, again, in consultation 

2 with the Department of Fish and Game, and the Executive 

3 Director, the applicant shall prepare a mitigation program. 

4 And, the city had to make a finding that that 

5 mitigation program was carried out in conjunction and 

6 consistent with Section 30240. Those were adopted certified 

7 policies that would have brought that decision of what was 

8 ESHA on this site, back to current standards with any CDP 

9 application. 

10 While we appreciate that much of this plan will be 

11 open space, it will be managed acreage, and I would ask you 

12 to look at Exhibit 28-B that was provided to you in your 

13 addendum, and that covers the fuel modification that would be 

14 performed on this site. 

15 This exhibit is from what the landowner gave to us 

16 as recently as just the last couple of weeks, and as far as I 

17 know, there is no changes to it. If you look at the exhibit, 

18 it shows very clearly that there is a limited revegetation 

19 plant palate, some of which the materials in that are not 

20 consistent with coastal sage scrub restoration efforts --

21 that is identified in the memorandum given to you by Dr. 

22 Dixon. 

23 And, contrary to the statements today, it clearly 

24 shows that there will be irrigated areas, both in areas 1 and 

25 2 of the proposal. It also shows that their habitat islands 
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will be necessary in those areas where if there are plants 

2 that colonize and begin to develop, they have to be pruned 

3 and kept at a certain density and plant coverage. 1 

I 

4 None of the fuel modification that was approved ijy 
i 

5 this Commission on the Marblehead site occurred in ESHA. It 

6 was all outside of the ESHA boundaries. This work is 

7 occurring in areas that your staff, and Dr. Dixon, are 

8 clearly defining as ESHA on the Headlands site. 

9 I also want to just clarify that the revetment 

10 realignment was pursued by the landowner, independently, and 

11 we do compliment him for that. That was based on the 

12 Commission's comments at the last hearing. Given the 

13 Commission's comments and direction to staff at the last 

14 hearing, we were also directed to go back and reassess 

15 whether or not the work proposed could be viewed as bonafide 

16 repair and maintenance activity. 

17 We have done that, and as you have heard today, we 

18 don't believe that the reconstruction of the revetment from 

19 the bottom up, constitutes legitimate repair and maintenance, 

20 and that the work that they are seeking to do here is 

21 comparable with the Encinitas or Las Olas projects. 

22 We have no problem with any of the desired 

23 community facilities. It is just, unfortunately, their 

24 location within the defined ESHA that could be accepted and 

25 supported in other areas of the recommended development 
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footprint. 

And, I must note that the lighthouses that were 

cited, I believe were ~11 existing facilities, rather than a 

new one that is being sought within an undeveloped area, as 

is asked for today. 

With regards to public access opportunities, they 

will not be as extensive in length as proposed by the city, 

but they will represent a formalized traii system that will 

provide the public with the ability to enjoy the scenic 

5 

vistas, shoreline views, and natural habitats in a meaningful 

way. The fencing will be in character, and is needed to 

deter domestic animals and random access across the site. 

Finally, I just want to clarify my remarks on 

assessing the economic considerations. We don't evaluate, 

and can't really legitimately judge the economic viability of 

a project, but we certainly did consider economics, and that 

is why staff was prepared to support a major concession of 

allowing the revetment at this site, given the significant 

constraints that we felt the ESHA delineation did pose on the 

project. 

Again, that concludes my comments. The technical 

staff is prepared to answer any questions, as well. 

EXECUTIVE DIRECTOR DOUGLAS: Just one small 

addition, relative to the repair and maintenance 

consideration. 
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That issue came up several times, and of course ~n 

2 the discussion today, and I know Commissioners have raised 

3 it, too, and it is important to recognize that whether it is 

4 repair and maintenance-- I mean from our perspective it is,a 

5 new seawall -- but, even if it were repair and maintenance, 

6 that is not a standard of review. That just goes to the 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

question of whether or not it is exempt from coastal 

permitting requirements. 

This clearly requires a permit, so even if it is 

determined to be repair and maintenance, that doesn't mean I 

that is the standard for approving the work that is require1 

here. So, it is important that you understand, it is still 

Chapter 3 policies that have to be applied. 

I think John has a couple of comments to make, 

too. 

ENVIRONMENTAL PROGRAM MANAGER DIXON: Commission-

17 ers, first I would like to comment, briefly, on two matters 

18 of fact. 

19 It has been asserted today that the gnatcatcher 

20 and the pocket mouse at the headlands are in decline and that 

21 all that remains of the mouse population is a singl~ conjugal 

22 couple. In fact, the pocket mouse populations fluctuate by 

23 orders of magnitude from year to year, and survey level 

24 trapping results must be interpreted very, very cautiously., 

25 At the headlands, the trapping effort and protocQl 
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varied so much from year to year that temporal inferences are 

2 not possible. For other rodent species, it has been observed 

3 that repeated failures at trapping may be followed by high 

4 trap success. Such phenomena probably reflect both rainfall 

5 related changes in density, and also changes in behavior. 

6 As for the gnatcatchers, no evidence of decline 

7 has ever been presented. 

8 Second, I would like to say a few words about long 

9 term viability of habitat. It is not that such viability is 

10 unimportant. It is, rather, that estimating long term 

11 viability in ESHA analysis is extremely problematic. 

12 For example, for the gnatcatcher, the empirical 

13 evidence is that 7 or 8 pairs -- not individuals -- nested in 

14 coastal sage scrub at the headlands in 1993 and 2000, and 

15 that individuals are still present. This indicates that the 

16 headlands have provided viable gnatcatcher habitat for at 

17 least 10 years. This is certainly no guarantee that gnat-

18 catchers will continue to nest at this site, but empirical 

19 evidence of past use is still the best predictor of future 

20 use. 

21 On the other hand, statements about long term 

22 viability, based on general ecological principles, such as 

23 the affects of relative isolation, are necessarily more 

24 speculative. If an ESHA analysis is based on prognost-

25 ications of long term viability, that are based on general 
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5 

ecological concepts, then the door is open wide to 

theoretical arguments which can be constructed to call into 

question most any ESHA designation. 

Thank you. 

CHAIR REILLY: All right, does that conclude 

6 staff's comments? 

7 DEPUTY DIRECTOR LEE: Yes. 

8 

8 CHAIR REILLY: All right, with that, we will bring 

9 it back to the Commission. 

10 There are certainly a broad range of issues before 

11 us. As a method for proceeding, let me make a suggestion. 

12 There are actually four motions associated with the staff 

13 recommendation on this, beginning on page 10 of the staff 

14 review. Motions 1 and 3, basically, reject the Land Use 

15 Plan, and the Implementation Plan as submitted by the city. 

16 Motions 2 and 4, then, would certify first the Land Use Plan, 

17 and then the Implementation Plan. 

18 It is my sense that the Commission may want to 

19 entertain some possible amendments to the staff recommend-

20 ations, and my suggestion for doing that would be that we go 

21 ahead and offer and pass both Motions 1 and 3, initially, and 

22 then open both the other motions on the Land Use Plan, and 

23 the Implementation Plan, so as amendments are put forward, 

24 staff can figure out which one of those two they apply to. 

25 No, I think we can have two motion open here, on 
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this? why not? Are you going to figure out on any amendment 

2 which one is LUP and which one is IP, counsel? 

3 CHIEF COUNSEL FAUST: No, I am not, nonetheless, 

4 both under your regulations --

5 CHAIR REILLY: Well, that is my problem. 

6 CHIEF COUNSEL FAUST: -- and under Roberts Rules 

7 of Order, there is only one main motion on the floor at a 

8 time. I can't help you in terms of which motion goes to 

9 what, but you can try it, but I am telling you what your 

10 regulations provide. 

11 

12 

13 

14 

15 

16 

you get to 

CHAIR REILLY: All 

COMMISSIONER ORR: 

EXECUTIVE DIRECTOR 

that point. 

CHAIR REILLY: All 

COMMISSIONER ORR: 

right. 

Mr. Chair. 

DOUGLAS: We'll help you when 

right. 

Well, I was just going to 

17 suggest that I am willing to make the motions that you think 

18 we can get out of the way, so that we can at least dispense 

19 with those. 

20 CHAIR REILLY: Why don't we try Motions 1 and 3, 

21 then, Commissioner Orr. 

22 [ MOTION ] 

23 COMMISSIONER ORR: Okay, I move that the 

24 Commission certify the City of Dana Point Land Use Plan 

25 Amendment 1-03 as submitted, and recommend a "No" vote. 

UNCERTIFIED DRAFT COPY 
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CHAIR REILLY: Is there aony discussion? 

COMMISSIONER MC CLAIN-HILL: Second. 

COMMISSIONER ORR: We need a "second", first. 

COMMISSIONER MC CLAIN-HILL: Second. 

CHAIR REILLY: Motion by Commissioner Orr, 

6 seconded by Commissioner McClain-Hill. 

7 Is there any objection to a unanimous roll call? 

8 [ No Response 

9 Seeing none, the motion carries. 

10 COMMISSIONER ORR: Then, should I proceed to 3 at 

11 this point. 

12 CHAIR REILLY: Please. 

13 [ MOTION ] 

14 COMMISSIONER ORR: I move the Commission reject 

15 the City of Dana Point Implementation Plan Amendment 1-03 as 

16 submitted, and recommend a "Yes" vote. 

17 Do I have a "second"? 

18 

19 

20 

COMMISSIONER PETERS: Second. 

CHAIR REILLY: Is there a "second" to the motion? 

COMMISSIONER ORR: Oh, wait a minute, wait a 

21 minute, wait, wait --

22 

23 3. 

24 

25 

COMMISSIONER MC CLAIN-HILL: It is the third, No. 

COMMISSIONER ORR: Yeah, it is the third one. 

CHAIR REILLY: It is to reject the City of Dana 

10 
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Point --

2 COMMISSIONER ORR: Yeah, we want to reject it and 

3 then --

4 CHAIR REILLY: -- Implementation, and then have a 

5 "Yes" vote. 

6 COMMISSIONER ORR: Those are the two that are 

7 housekeeping motions, so yes. 

8 Moved and seconded. 

9 CHAIR REILLY: Moved by Commissioner Orr, and 

10 seconded by Commissioner McClain-Hill. 

11 Is there any discussion? 

12 [ No Response 

13 Is there objection to unanimous roll call? 

14 [ No Response 

15 Okay, we passed those two motions. 

16 Do you want to go ahead and make motion 3, and get 

17 it on the -- Motion No. 2, I am sorry, and get it on table, 

18 Commissioner. 

19 COMMISSIONER ORR: I'll let someone else do that. 

20 CHAIR REILLY: All right. 

21 Commissioner McClain-Hill. 

22 [ Pause in proceedings. 

23 CHAIR REILLY: Pardon me? 

24 [ MOTION ] 

25 COMMISSIONER MC CLAIN-HILL: I move that the 
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2 

Commissioner certify the Land Use Plan Amendment 1-03 for the 

City of Dana Point, if modified as suggested in the staff 

3 

4 

5 

6 

7 

8 

report. 

And, for the purposes of -- well, staff recommends 

a "Yes" vote. 

CHAIR REILLY: All right, is there a "second"? 

COMMISSIONER HART: Second. 

CHAIR REILLY: Moved by Commissioner McClain-

9 Hill, seconded by Commissioner Hart. 

10 So, there is a motion on the table. Do you want 

11 to start discussions, Commissioner? 

12 COMMISSIONER MC CLAIN-HILL: Yeah, first I want 

13 to, again, commend the staff, the applicant, and the members 

14 of the audience, and interested parties who have all worked 

15 so very hard to get us where we are today. 

16 And, while I appreciate that both our staff and 

17 the applicant are feeling a little frustrated, by their not 

18 having gotten to a place of consensus, I am, actually, 

19 appreciative of how far they did get, and how much they did 

20 get done. 

21 I continue to be, with respect to the two 

22 principle issues that are before us, and frankly, I think 

23 there are some more, in addition to issues regarding the 

24 ESHA, and issues regarding the revetment, I am interested in 

25 some staff modifications that seem to affect the coastal 
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______________ ....... 

jurisdiction, with respect to permits to be issued, once the 

LCP is adopted, and I will want to address that down the 

line, but we've got to start somewhere. So, I guess I will 

start with the revetment. 

13 

I understand and have read thoroughly staff's 

analysis of the revetment, and I am not persuaded by that 

analysis that it is consistent with similar analysis of 

revetment repair and maintenance, and so I would like to hear 

some additional Commission discussion on that point. 

As I look at what staff has written, and listened 

to the staff presentation today, along with materials 

submitted by the developer -- or by the city, and by the 

potential developer, it seems to me that we are now making a 

distinction that goes to how much of -- no, the manner in 

which the wall is in disrepair, so that a wall that is in 

disrepair to the point that the revetment rocks have moved, 

and then need to be restacked, that constitutes, or appears 

to constitute, based on previous decisions repair and 

maintenance. 

And, what I heard today -- as opposed to bringing 

new materials on site -- and what I thought I heard today 

was, well, in this case, while they will be using existing 

materials, since the nature of the disrepair hasn't resulted 

in the rocks actually moving, the fact that they will 

participate in moving them, and then move the wall, or the 
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rocks back into place, makes it a new structure, and I am 

just not really sure that that is a distinction that I buy. 

I don't know that that is consistent, since it 

seems to me to be -- in the past, we've looked at materials, 

new versus old, and I am concerned about the moving of the 

14 

wall because it seems now we are into maintenance, repair and 

realignment, which I am, you know, I am interested in whether 

or not the other project I think they said Encinitas --

that the Encinitas wall was also put in a different -- was, 

quote, realigned, so I would be interested in staff's 

feedback on that. 

And, with that I would gladly yield the mike to 

others. 

CHAIR REILLY: Thank you, Commissioner. 

Commissioner Hart, did you have any comments? 

COMMISSIONER HART: Well, to follow up on 

Commissioner McClain-Hill's approach, maybe a document that 

we have from the City of Dana Point, that suggests 

modifications organized by category, and I would propose to 

follow up Ms. McClain's comments with the City of Dana 

Point's changes to our staff report for the strand area. 

And, I think that if everybody has that in front 

of them, this might be clearer, and maybe we can all speak to 

that and then have a vote step-by-step through these kinds of 

issues. 
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proposing 

It looks to be as though what the city is 

CHAIR REILLY: It is on page 11 of that document. 

COMMISSIONER HART: Right. 

15 

They would propose only deleting, I believe, Nos. 

61, 62, 63. It looks as though all of the rest of those that 

relate to this area are acceptable to both parties, as 

edited. 

So, I have kind of prefaced my motion, but if the 

Chair would indulge me, I would move that we delete those 

items. 

CHAIR REILLY: You want to amend the motion, the 

main motion, to incorporate those modifications outlined by 

the city, for the strand area, both in terms of the edits and 

the deletions, is that your intent? 

COMMISSIONER HART: Yes, that is my intent. I am 

assuming that the edits and deletions are something staff has 

already seen and agreed to. 

CHAIR REILLY: I am not assuming staff is in 

accord with any of these edits. 

COMMISSIONER HART: All right, well, I think your 

way is much cleaner, then, yes, just basically the motion 

would be pages 11 and 12, 13 and 14 of this document, from 

Items No. 7 through 156. 

CHAIR REILLY: The whole area --
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COMMISSIONER HART: The whole thing, yes. 

CHAIR REILLY: -- that relates to the strand area. 

Is there a "second" to that motion? 

COMMISSIONER ISEMAN: Second. 

CHAIR REILLY: Seconded by Commissioner Iseman, 

amending motion by Commissioner Hart. 

Do you want to discuss that amending motion? 

COMMISSIONER HART: Well, again, I just think that 

Commissioner McClain-Hill raised the issue that I share. I 

just don't see how we can't remain consistent with the 

approach that we've used in other seawalls, where they exist, 

and are in need of repair. And, I just see this as being in 

that category. 

I certainly understand and share the concern of 

Surfrider, and other folks, who are speaking to the idea that 

we are going to allow new seawall construction for new 

development, and I couldn't agree more that that is not what 

we want to be doing. 

But, I do think what we have, really, here is a 

third category, which is an existing seawall that was 

protecting development that exists there that is going to ~e 

repaired, and that is a different category than what we have 

been talking about in the past. So, I think that this is, 

probably, an extraordinarily small category of facts in a 

world where you had existing development with a seawall that 
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fell into disrepair, and is being repaired in this instance. 

So, I think that is a comfortable place for me, 

anyway, on this issue. 

17 

CHAIR REILLY: All right, as we go through here, I 

would like to try to at least focus our comments on the 

amending motion, and if we get through that, then we will 

open it back up to other issues. 

Commissioner Kruer. 

COMMISSIONER KRUER: Yes, on the amending motion, 

I spent a lot of time and thinking about this, especially in 

the last couple of days, in regard to the issue that 

Commissioner McClain-Hill has raised on the revetment, and 

also on the issue of the grading. 

In San Diego, in October, I was trying to persuade 

and push the developer, like staff, to move back, and move 

the revetment back so, in fact, that could alleviate some of 

the grading in the strand area. Problem is, now, from all of 

the evidence, from the speakers, and from the analysis that I 

have looked at, and from Dr. Johnsson's comments, too, I 

guess what I am concerned about, because of the revetment 

issue, is that to me, by merely we ask them to move the 

revetment back, it still is in the existing footprint. It is 

the same size and height. And, it is the same material. 

And, what I understand, by looking at this, and 

the representations I've gotten from different people, merely 
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the fact of picking up a rock and repositioning it, and 

2 moving it into a structural position to protect the slope, I 

3 have some concern, because I do believe in Encinitas, back in 

4 September, we made a decision with a revetment that was 

5 almost 2500-feet long, and we did a very similar thing. 

6 I believe we have to be very careful here, if not, 

7 the developer could do not what I was suggesting by moving 

8 the revetment back, picking up more beach, and helping --

9 doing what the Surfriders and other people wanted to do, they 

10 could just keep it in its place, move the rocks around, and 

11 have the same thing. 

12 I don't want to punish somebody, and to me to call 

13 this new construction now, I do not believe we can leap to 

14 that from the mere fact of picking up rocks, salvaging those 

15 rocks, and putting them back in the same place, in an area, 

16 because I've asked them to move it back. 

17 And, the issue of the grading, which affects the 

18 revetment, is a concern that I've always wanted to get it 

19 back as far as possible, but now that I study this, the 

20 problem is, as you take out all of the million cubic yards of 

21 this landslide area, and you unload the thing, the further 

22 you push it back, the lighter you get the anchor, the weight 

23 of holding back the rest of the slope. I wanted to see so~ 

24 lots removed off of that strand area. 

25 The problem I see now is a construction constraint 
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problem, and a safety issue, too, because when you do that, 

you destabilize the slope, because you have less weight, 

simply said, to anchor the upper slope, plus, as we push it 

back, and push it higher, we create a bigger slope from the 

revetment, and what it does is it creates a bigger it 

makes the road make the angle and the road descention may be 

over 15 percent. It creates a lot of problems. 

19 

And, the biggest problem is, even moving this back 

5 or 10 feet, it is going to, probably, take another 50,000 

yards to move up into the bowl area. The problem we've got 

here is that with this site, to keep all of this balance, 

what you don't want to do is have to export a half a million 

yards, or 3,000 truck loads -- talk about an EIR problem, or 

environmental problem, you've got to keep it on the site. 

So, common sense tells me I would love to have it 

more than 10 feet, but I don't know anything that has been 

shown to me yet that it can go greater than 10 feet. So, I 

think that my original idea was a good one, but unfortunately 

it creates a lot of other problems, and I think we've got to 

be very careful with this, calling this new development. I 

really don't want to do that, because then it is just going 

to create other problems, and I think we have used -- it is 

not more than 50 percent more new material. 

And, Section 13252(b) dictates that the 

replacement of more than 50 percent of existing materials 
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constitutes new construction. Let's not try to create new 

2 construction here, when I begged them to move the revetment 

3 back -- and they are using most of all of the same material, 

4 maybe only 20 percent the same material -- I think we create 

5 a problem. 

6 So, I lean with what Commissioner McClain-Hill 

7 said, and I think we have got to be very, very careful, you 

8 know, we are really creating an imbalance here that is really 

9 going to create a lot more problems. 

10 CHAIR REILLY: Commissioner Iseman. 

11 COMMISSIONER ISEMAN: I think one of the speakers, 

12 Don Low, was the one who said no good deed goes unpunished, 

13 and when you· create an additional .2 of an acre of beach, 

14 with an existing revetment, it seems that the developer was 

15 moving forward with a solution. 

16 The initial discussion we had in October, the 

17 Coastal Commission staff was recommending a new seawall, and 

18 now we are having a problem with an old revetment. So, I 

19 would just go along with the previous statements, and support 

20 of the revised old revetment. 

21 CHAIR REILLY: Commissioner Orr. 

22 COMMISSIONER ORR: Thank you. 

23 I am afraid that I am going to have to not quite 

24 follow your instructions, because I think I need to go back a 

25 couple of steps, because I think all of these things are so~t 
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of interlocked. 

I will say a couple of things about the revetment. 

I mean, one is, I guess I am persuaded that it is a new 

development, but I think, as also was said by staff at some 

point, there is also the question for me is why is it 

being done? And, it is being done, it seems to me, 

specifically to support new development. There is not a 

proposal -- no one would be before us suggesting the 

rebuilding, repair, reconstruction, whatever you want to call 

it of this, but for the fact that a bunch of new housing is 

to go there, and in the staff report it is pointed out that 

there are certain elements that are purportedly protected by 

this, but they are the very elements that are going to be 

torn down in order to make way for the new housing. 

But, to me the bigger point here, and I think 

staff has done an excellent job, but my own view is that they 

have compromised too much. I find us being told that we 

should put 3.75 acres of non-ESHA development --

UNIDENTIFIED SPEAKER: [Comment not on microphone] 

COMMISSIONER ORR: Yes, I know I am, thank you, 

but in order to explain -- because I think the strand drives 

the amount of grading, which then says we've got to put so 

many million cubic -- or a million cubic yards of stuff 

somewhere, and therefore where are we going to put it in 

ESHA? 
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And, then, I get kind of a balancing thing that I 

don't think is any way I've ever seen the Commission called 

on to balance before, where we are not balancing among 

Chapter 3 policies. We are being asked to balance against 

reasonable investment expectations. 

22 

I think Commissioner Wan will probably say, "Where 

do we have any information about that, from a financial 

standpoint?" 

But, I agree with every speaker who said that 

there are ways to put a perfectly profitable project on this 

site without going into a single square foot of ESHA, and 

that being the case, I can't find myself voting -- so, I 

guess I am going off of the point a bit to say that I see 

these things as all kind of interrelated, and if somebody is 

telling me that I need to vote "Yes" on the revetment, as 

revised by the city, I've got a problem with that whole 

premise that you start with, we need to move the stuff 

around, and we need to some how invade ESHA in order to give 

value to this project. I just don't believe that is true. 

CHAIR REILLY: Commissioner Wan. 

COMMISSIONER WAN: I think Commissioner Orr has 

said it quite well. This is one of the things that is 

driving this project, and this project -- and I do have to 

talk about this in the overall sense, and then I also want to 

talk about some of the specifics in these three pages that we 
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are talking about. 

Staff, in an attempt, I think, to try to 

compromise has put us in this position where we are making 

compromises to try to somehow find a way to approve a project 

that has so many inconsistencies with the Coastal Act that 

you can't do it, except to go to what Commissioner Orr was 

talking about. 

And, there is just a totally untenable balancing, 

balancing based on a staff letter that supposedly binds this 

Commission? I would like to hear from any city or county 

that would say that they think that they ought to be bound by 

what a letter from one of their staff says, or that prior 

planning, somehow, is an entitlement. The prior planning 

didn't give them any entitlements. Your standard of review 

today is the Coastal Act. And, frankly, even the staff 

report has allowed inconsistencies with the Coastal Act. 

And, when we get to the ESHA I'll go into those 

details with the ESHA, but I don't buy the city's theory 

about the seawall, not at all. I think staff is absolutely 

correct, in their analysis, and the only reason they have to 

allow it is because they want to go down this balancing path 

where they have decided to give too much. 

But, I should point out, relative to the specific 

amendment in front of us, that these pages contain -- pages 

11, 12, and 13, contain changes that are very complex. It is 
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not simply saying that this seawall is repair and main-

2 tenance. 

3 

4 

5 

6 

And, I'll go to, for exam~le, on page 13, 63, they 

delete the policy, you know, of siting and design of new 

shoreline development, and they say: 

7 

8 

9 

10 

11 

12 

13 

"The reference studies and analysis have 

been completed in the certified project 

EIR, and in additional technical reports 

provided to coastal staff as part of the 

LCP Amendment approval. Further studies 

subject to staff analysis usurp local agency 

control and are not required pursuant to 

the Coastal Act. Proposed studies are 

14 redundant and are merely a means to restrict 

15 or prevent implementation of the Land Use Plan." 

16 By agreeing to this, we are basically saying that 

17 when a city does an EIR, our staff is not entitled to do its 

18 own investigation, and analysis, and report to this 

19 Commission. That goes beyond even this project. That is a 

20 totally untenable statement, and this Commission is wholesale 

21 accepting this kind of analysis. It is just plain wrong, and 

22 

23 

24 

these three pages are loaded with that kind of deletions 

analysis. 

And, don't make any mistake, Commissioner Orr is 

25 correct. The purpose of this seawall is not to protect the 
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beach, it is to provide the ability to put in new houses and 

that is fundamentally inconsistent with the Coastal Act. 

CHAIR REILLY: Commissioner Woolley, then 

Commissioner Peters. 

25 

COMMISSIONER WOOLLEY: Thank you, Mr. Chairman. 

Since I have been able to spend some time in 

reading the particular sections dealing with the revetment, 

and also having spoken to the applicant, and seeing the 

photograph, the computer simulation of where the revetment 

would be moved to, and then reading the regulation one more 

time, and particularly in the staff report under land use 

findings, pages 123 through 124, I think the principle of the 

issue, for me, is still difficult to get to. That is, I 

can't really define this is repair and maintenance, at this 

point. That is the problem I'm having. 

By the new design, and by the way the language 

reads, we are, essentially constructing a new revetment, and 

it is done for the purposes of some of the geological 

findings that were noted by staff, but also for the ultimate 

new development up on the slope. 

So, that, to me -- unfortunately, though, I know 

the applicant would like us to think in the terms of making 

it better, it still is not repair and maintenance. It is 

construction of a new revetment. And, I don't know how we 

can call it anything but that, at this point. 
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Listening to all of the testimony, trying to get 

2 to the point of repair and maintenance, that is why I can•t 

3 accept the amendment, and it also may start to unravel some 

4 of the other things that we have in front of us. 

5 Thank you, Mr. Chairman. 

6 CHAIR REILLY: Commissioner Peters. 

7 COMMISSIONER PETERS: The problem I have with this 

8 project is the revetment, but I am not sure that this motion 

9 is what I am concerned about. It does look like using old 

10 materials to make a new seawall. It looks like to me that is 

11 what we are doing. 

12 But, I think I also thought, you know, 

13 Commissioner Kruer's comment was correct, too. In a way you 

14 don•t want sort of a perverse result that if you leave it 

15 here, it is existing, but if you move it inland it is not. 

16 So, I guess my concern, mostly, on the revetment 

17 is the evidentiary one raised by Dr. Johnsson, which is that 

18 on a project of this magnitude, where the revetment could 

19 have so much affect on the beach, the character of the beach, 

20 talk about the setbacks, all of those questions haven't been 

21 answered for me. I am not sure that this motion is relevant 

22 to that. 

23 I have a problem with the revetment, because in' a 

24 project of this magnitude, with all of the money that is 

25 being spent, and the significance of it, I don't think it is 
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at all unreasonable to get that intermediate grading plan 

2 that Dr. Johnsson talked about, and that is my concern about 

3 the revetment. 

4 I am a little less concerned about this motion, 

5 as really being fundamental to my opposition to the 

6 revetment. 

7 CHAIR REILLY: Let me ask staff. 

8 Peter, you said something earlier, that even if 

9 the Commission found that the proposed work on the revetment 

10 did meet the criteria of repair and maintenance, it was of a 

11 level of significance where it would require a CDP, so it 

12 didn't make any difference. So, could you explain what you 

13 meant by that, because I didn't fully understand that. 

14 EXECUTIVE DIRECTOR DOUGLAS: First of all, I want 

15 to clarify that by virtue of moving the wall back the number 

16 of feet that the applicant did, which was in response to 

17 Commissioner comments, and we applaud them for doing that, 

18 from our perspective that doesn't make any difference, in 

19 terms of whether it is a new seawall, or not. 

20 We said that, even in the previous alignment, we 

21 considered it a new seawall because of the manner of the 

22 construction, and the way that they are going to go about 

23 putting it in to engineer it to support new development. 

24 But, the point that I was making -- and you might 

25 want to ask legal counsel to explain further -- is the 
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question of whether or not it is repair of maintenance really 

2 goes to the question of whether or not it is exempt from 

3 permit requirements. This clearly is subject to permit 

4 requirements, so it still has to be found to be consistent 

5 with Chapter 3 policies, and that is a finding you would have 

6 to make, irrespective of whether it is 

7 

8 

CHAIR REILLY: Well, I guess 

EXECUTIVE DIRECTOR DOUGLAS: new or repair and 

9 maintenance. 

10 

11 

12 

13 

14 

CHAIR REILLY: -- my question is, do Chapter 3 

policies deal with the repair and maintenance of an existing 
I 

seawall in a manner different than you would deal with a n,w 

seawall that was built for new development? : 

EXECUTIVE DIRECTOR DOUGLAS: Well, Ralph may want 

15 to jump into this, but the whole purpose of repairing, if it 

16 is repair, is to permit new development -- or to protect new 

17 development, so you would still have to see -- and I would 

18 ask Ralph to help on this -- whether or not, if you call it 

19 repair and maintenance, given the amount of work that is 

20 going to be done here, and what it is for, whether that is 

21 consistent with the Coastal Act? 

22 

23 

COMMISSIONER ORR: Mr. Chair, I just wanted to 

CHAIR REILLY: Commissioner Orr, let's go to 

24 counsel here, for a moment. 

25 COMMISSIONER ORR: Yeah, I wanted to try to frime 

I 
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the question, as I.think what we are trying to ask-- and 

someone else correct me if I am wrong -- is given that this 

is an activity that needs a permit, in one way or another -

well, that is what I thought -- at in any rate, in deciding 

whether to approve either as a reconstructed -- whatever you 

call it seawall, and in measuring that decision against 

Chapter 3 policies, do we look, in making that decision, do 

we properly look first at what the purpose of the either new 

structure, or the repaired structure, is? 

[ Pause in proceedings. ] 

In other words, does the question of purpose 

precede, if we decide that the purpose of this is for new 

development, seawalls are not to protect new development, 

does that, then, lead to the conclusion that it is a 

violation of Chapter 3 policies to approve it either as new 

construction, or as a repair? 

CHAIR REILLY: Counsel. 

CHIEF COUNSEL FAUST: Yes, thank you, Mr. 

Chairman. Let me step back a second, and I hope that I can 

-- well, I will try to clarify what I think is before you. 

I think that part of the difficulty here is that 

repair and maintenance is being used in several different 

ways -- the words, themselves. On the one hand, there is an 

old revetment on this beach, and when someone is doing work 

upon it, and starts out with an old revetment, and is going 
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to end up with a new revetment, it seems fair, I think, at 

least to the proponents, to call that activity repair and 

maintenance of an existing seawall. 

30 

That is to be distinguished, however, in the 

ordinary human terms, or in equitable terms, from the words 

repair and maintenance as a term of art used in Section 30610 

of the Coastal Act. The repair and maintenance concept that 

is contained in 30610 of the Coastal Act is an exemption fr¢m 

the permit requirements, coastal development permit require~ 
I 

ments that are contained in the Coastal Act. 

And, the statute in Section 30610 provides that 

repair and maintenance activities, under certain 

circumstances are exempt from coastal development permitting 

requirements. It also provides that in certain circumstances 

where the Commission identifies by regulation circumstances 

where there is a significant environmental impact that the 

Commission shall provide, or may provide, that a coastal 

development permit is required. That was in the original 

legislation. 

This Commission responded to that legislation by 

adopting regulations, the repair and maintenance regulations 

are contained in Section 13252 of your regulations, and those 

regulations lay out the exceptions to that exemption require

ment. One of those was cited a moment ago by one of the 

Commissioners, and that is Section 13252(b) that talks about 
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the replacement of 50 percent, or more, of -- among other 

things -- a revetment, and that anything that constitutes 

replacement of so percent, or more, is not repair and 

maintenance, but instead constitutes new development. 

31 

However, Section 13252(a) also creates certain 

exceptions to the exemption, and those exceptions include 

where the project is identifies and involves a risk of 

substantial adverse environmental impact. In (a) (1) it talks 

about any method of repair and maintenance of a revetment 

that involves substantial alteration of a foundation, 

protective work, or placement of riprap, artificial berms of 

sand, et cetera, et cetera, or among other things presence, 

whether temporary or permanent, of mechanized construction 

equipment or construction materials on any sand area. 

In Subsection (a} (2) it involves -- I'll stop 

there, excuse me. 

So, there are other -- so, what I want to say is 

there are other examples of things that it could be argued 

take it out of the exemption. So, one thing here is whether, 

as a term of art, this is exempt from permit requirements. 

And, what Mr. Douglas is saying, and what your staff report 

says, is that even though they may be, in their minds -- the 

applicants' -- repairing and maintaining an existing seawall, 

that seawall is not exempt from coastal development permit 

requirements under the Coastal Act. 
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4 

The second thing that I think is important to 

discuss here is the differences between what is before you 

today, which is an LCP amendment, and a coastal development 

permit. 

32 

5 
I 

The Section 30610, and the various arguments about 

6 whether subject to a permit or not, involve, of course, 

7 permit requirements. What the suggested modifications that 

8 the present motion on the floor deals with have to do with 

9 information requirements for all applications for new 

10 development on a beach, beach front, bluff or bluff top 

11 property in the headlands area. 

12 It may well be that there is no other possibility, 

13 ever, under any conceivable circumstance, of any new develop-

14 ment in those areas, other than this existing revetment being 

15 reconstructed. 

16 But, I think it is fair to point out that those 

17 policies are, on their face, intended to cover more ground 

18 than simply the reconstruction of this existing revetment. 

19 so, I would say, subsequently, that even if you 

20 disagree with staff's interpretation of the repair and 

21 maintenance provisions of the statutes, if what you are 

22 objective is, is to exempt this particular seawall from 

23 future permitting requirements, because you believe it is 

24 exempt, I would suggest that you not do so in such a broad 

25 based manner, but rather provide a specific exemption for 
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this seawall, and continue to maintain the more general 

requirements that would then apply to any other development 

that may be proposed at any future time under the certified 

LCP. 

So, I hope that is helpful, Mr. Chairman. Those 

would be the two comments that I would have at this time. 

CHAIR REILLY: I think it is helpful, and I think 

that citing the other areas of exclusion from exemption is 

also helpful. 

If the determination were to be that this is a 

repair and maintenance, but it still triggers those 

provisions that would make it subject to coastal development 

permit, under the category of repair and maintenance, how do 

we view that differently than we would view a proposal under 

a CDP for a new seawall? 

33 

CHIEF COUNSEL FAUST: If you were dealing with 

and it is easy to talk about this in terms of if you were 

dealing with a permit that was before you-- and then we can 

back track and talk about the applicability of the LCP -- but 

if you were dealing with a permit that is before you, once 

it was subject to the permit requirements, you would then 

apply whatever the applicable policies are for approval of 

the permit. There may be a certified LCP. In some 

instances, it may be your Chapter 3 policies, where there 

either is no certified jurisdiction, or where it is in the 
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area of your original jurisdiction. 

2 Once it is subject to permit requirements, there 

3 is nothing about it being repair and maintenance activity, 

4 takes it out of the applicability of whatever the appropriate 

5 standard you usually use. 

6 I am not sure I answered your full question, Mr. 

7 Chair. 

8 

9 

CHAIR REILLY: Well, I am not, either. 

EXECUTIVE DIRECTOR DOUGLAS: Let me try this. 

10 If I could supplement that, one of the other 

11 realities is that if it is a permit, even if it is repair and 

12 maintenance, but it is determined to require a permit, then 

13 you do have to use Chapter 3 policies and you have to look at 

14 the purpose for it. I don't think you can avoid that. I 

15 think, at that point, you look at the question of why is this 

16 development, that is repair and maintenance, in a general 

17 sense, but still requires a coastal permit, how is it 

18 consistent with the Coastal Act? 

19 And, if it were just to bring back the rocks that 

20 had migrated on the beach, that is one thing. If it is 

21 intended to provide stability to allow new development, I 

22 think that is a factor that has to be taken into account. 

23 CHAIR REILLY: Commissioner Burke. 

24 COMMISSIONER BURKE: I understand everything you 

25 have said, and it really makes me think I need a therapy 
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session. 

2 But, here. is -- you see, I have got to have Trent, 

3 and Woolley, and Sara explain to me later why, you know, they 

4 see this as new construction. 

5 Say, we didn't require them to move it 5 feet, and 

6 they just brought in the rocks, then that is repair and 

7 maintenance, right? no, that is new construction. 

8 EXECUTIVE DIRECTOR DOUGLAS: That's right, from 

9 our perspective, it would still be new construction, because 

10 they are actually going down to the foundation, and redoing 

11 the whole thing. 

12 COMMISSIONER BURKE: Okay, I don't agree with 

13 that, but let me go a step further. 

14 Then if -- who made the motion? 

15 COMMISSIONER HART: I did. 

16 COMMISSIONER BURKE: Okay, if Gregg made the 

17 motion on Tuesday, if Gregg made the motion, and he made it 

18 more specific, as Ralph indicated, that it was only repair 

19 and maintenance on this revetment for what is currently being 

20 considered, then they would be exempt from getting another 

21 permit, right? 

22 EXECUTIVE DIRECTOR DOUGLAS: Counsel may want to 

23 respond to that, but certainly in terms of making it more 

24 specific, I think that is a good idea, but whether or not it 

25 exempts it from a permit requirement --
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COMMISSIONER BURKE: Well, what exempts it? 

EXECUTIVE DIRECTOR DOUGLAS: Pardon me? 

COMMISSIONER BURKE: What exempts it? 

EXECUTIVE DIRECTOR DOUGLAS: Well, you have 

5 regulations --

6 COMMISSIONER BURKE: Because, you see, what I am 

7 trying to figure out is, if I am voting on this revetment 
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8 now, you know, I am going to make half of the people mad, and 

9 half of the people happy, and I don't want to make half of 

10 the people mad, and half of the people happy, and then have 

11 to come back and vote on it in three months, and make the 

12 other half mad, and the other half happy, you know, if 

13 somebody is going to be angry with me tonight, I want to get 

14 it over with, so, I mean, you know. 

15 COMMISSIONER HART: This sounds a lot like 

16 yesterday. 

17 COMMISSIONER BURKE: Right, and so, you know, I 

18 need some, you know, some intellectual 

19 Ralph, help me out here. Go down, go in your bag 

20 there, and say, you know, if you say this, now, you know, 

21 they may not want to do this. I am just, you know, I am 

22 talking about -- I don't even know if this thing is going ~o 

23 pass, but if it did pass, there obviously is some method by 

24 which you can exempt this revetment. I am just asking how 

25 you do that? 
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CHIEF COUNSEL FAUST: Through the Chair, 

Commissioner Burke, the issue, I think, is what the method or 

standard of approvability would be if you were going to allow 

the reconstruction of this revetment. 

The staff report that was presented to you offers 

what I guess I would say is a comprehensive theory that, in 

its entirety, includes the approval of a shoreline protective 

device in this area. It does not embrace the repair and 

maintenance theory that was offered up by the city, and I 

believe the applicants, and without going into detail on 

that, and I think if we were going to go into detail, it 

would probably be more appropriate to go into closed session 

to discuss this --
COMMISSIONER MC CLAIN-HILL: Is it possible to do 

that? 

CHAIR REILLY: Pardon me? 

COMMISSIONER MC CLAIN-HILL: Is it possible to go 

into closed session to have some part of this discussion? 

CHAIR REILLY: It is possible, but let's have 

counsel complete his response. 

COMMISSIONER MC CLAIN-HILL: Okay. 

CHIEF COUNSEL FAUST: Just to finish the thought, 

Mr. Chairman, I would just state the conclusion, and the 

conclusion was that it was your staff's conclusion, and that 

included your legal staff, that the theory that is offered in 
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the staff report is a more defensible theory for the 

Commission's conclusion than one that rests the approval of 

the reconstruction of the revetment upon a repair and 
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I 
I 

maintenance theory. 

way that it is. 

And, that is why it was presented in the 

EXECUTIVE DIRECTOR DOUGLAS: Well, if I may, 

Commissioner Burke asked a question -- this is the chief 

counsel -- and the question, as I understood it, was if you 

determine that it is repair and maintenance, in the context 

COMMISSIONER BURKE: Is there a way --

EXECUTIVE DIRECTOR DOUGLAS: of the LCP, does 

that --

COMMISSIONER BURKE: No, not does that. Is there 

a way --

EXECUTIVE DIRECTOR DOUGLAS: Right. 

COMMISSIONER BURKE: -- that the motion can be 

framed that negates the possibility of them having to get a 

permit? 

EXECUTIVE DIRECTOR DOUGLAS: When it comes in for 

a CDP at the local level, under the LCP, and that is a 

question that I have, too, because we haven't analyzed that. 

COMMISSIONER BURKE: That is obviously the 

question. 

EXECUTIVE DIRECTOR DOUGLAS: Right. 
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COMMISSIONER BURKE: Because I never want to see 

2 this again, in life. 

3 CHIEF COUNSEL FAUST: Well, technically, to 

4 achieve what I think that Commissioner Hart wanted to achieve 

5 -- or I thought Commissioner Hart wanted to achieve in his 

6 motion, to exempt the reconstruction of this revetment from 

7 the permit requirements, coastal development permit require-

a ments, yes, it can be technically achieved. 

9 And, the way to do that would be to simply 

10 provide, probably in a new suggested modification, that any 

11 reconstruction of this particular revetment would be exempt 

12 from coastal development permit requirements. So, 

13 technically, the answer to your question is, "Yes." 

14 The reason that I said something else in addition 

15 to that is that -- and this may be the time, if the 

16 Commission chooses, to go into closed session -- that there 

17 are questions about the sustainability of that action in 

18 future litigation, if future litigation were to occur. 

19 But, technically, yes, it can be done. We can 

20 write a motion that would exempt that from coastal develop-

21 ment permit requirements. 

22 CHAIR REILLY: So, if I hear counsel correctly, 

23 the response is that the net sum of the staff recommendation 

24 is to allow the modifications to that revetment, and it is 

25 done in a manner that staff and legal counsel feels puts the 
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Commission on the strongest possible grounds, is that 

2 correct? 

3 CHIEF COUNSEL FAUST: Mr. Chairman, I think it is 

4 probably best if we go into closed session. 

5 CHAIR REILLY: All right. 

6 We will need to go into closed session with our 

7 counsel. The time is 7:00 o'clock. I am going to have us 

8 take a five minute break, and then we will come back in and 

9 the Commission will be in closed session with their counsel. 

10 And, we are going to have to ask people to go 

11 outside during that time period. 

12 [ Closed Session Held ] 

13 CHAIR REILLY: All right, we will reconvene, 

14 go to counsel for a report on closed session. 

15 CHIEF COUNSEL FAUST: Yes, thank you, Mr. 

16 Chairman. 

17 In closed session, the Commission discussed and 

18 received advice from its counsel with respect to the legal 

19 issues and the potential litigation involved in the Dana 

20 Point Headlands matter. And, after conferring and receiving 

21 advice from its counsel, took no further action. 

22 That concludes my report on closed session. 

23 

24 

CHAIR REILLY: Thank you, so we will bring it back 

to the Commission for discussion. 

25 Commissioner Hart. 
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[ MOTION ] 

2 COMMISSIONER HART: Yes, Mr. Chair, I would like 

3 to withdraw the previous motion, and instead add a suggested 

4 modification that would define this revetment, the proposal 

5 by the applicant for the revetment, to be a repair and 

6 maintenance project, and then I would ask staff to spend some 

7 time drafting language that would reflect the right words to 

8 make that happen. 

9 COMMISSIONER ISEMAN: Second. 

10 CHAIR REILLY: Moved by Commissioner Hart, 

11 seconded by Commissioner Iseman, to direct staff to develop 

12 the required policy language to characterize the changes to 

13 the revetment proposed by the city as qualifying under the 

14 repair and maintenance category. 

15 Is that correct? 

16 

17 

COMMISSIONER HART: Yes, sir, thank you. 

CHAIR REILLY: Okay, is there discussion. 

Commissioner Wan. 18 

19 COMMISSIONER WAN: The only discussion is that I 

20 am certainly not going to agree that this is, in any way, 

21 that. You go to any definition that we have ever used, in 

22 any other examples, this is not repair and maintenance. This 

23 is an attempt to legalize something that shouldn't be 

24 approved. 

25 [ Audience Reaction ] 
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CHAIR REILLY: I am going to ask you not to do 

2 that, please. 

3 If there is no further discussion, the maker of 

4 the motion is asking for a "Yes" vote. 

5 Will the secretary please call the roll. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

SECRETARY GOEHLER: Commissioner Hart? 

COMMISSIONER HART: Yes. 

SECRETARY GOEHLER: Commissioner Iseman? 

COMMISSIONER ISEMAN: Yes. 

SECRETARY GOEHLER: Commissioner Kruer? 

COMMISSIONER KRUER: Yes. 

SECRETARY GOEHLER: Commissioner McClain-Hill? 

COMMISSIONER MC CLAIN-HILL: Yes. 

SECRETARY GOEHLER: Commissioner Orr? 

COMMISSIONER ORR: No. 

SECRETARY GOEHLER: Commissioner Nichols? 

COMMISSIONER NICHOLS: Yes, based on the previous 

18 earlier discussions. 

19 

20 

21 

22 

23 

24 

25 

SECRETARY GOEHLER: Commissioner Peters? 

COMMISSIONER POTTER: Yes. 

SECRETARY GOEHLER: Commissioner Potter? 

COMMISSIONER POTTER: Aye. 

SECRETARY GOEHLER: Commissioner Wan? 

COMMISSIONER WAN: No. 

SECRETARY GOEHLER: Commissioner Woolley? 
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COMMISSIONER WOOLLEY: No. 

SECRETARY GOEHLER: Commissioner Burke? 

COMMISSIONER BURKE: Yes. 

SECRETARY GOEHLER: Chairman Reilly? 

CHAIR REILLY: Yes. 

SECRETARY GOEHLER: Nine, three. 

CHAIR REILLY: All right. 

Commissioner Nichols, did you have a matter you 

wanted to raise? 

COMMISSIONER NICHOLS: No, I am sorry. I was 

going to speak on the earlier motion. 

[ Pause in proceedings. ] 

Oh, I am sorry, if we are moving forward to other 

topics here? 

CHAIR REILLY: Yes. 

COMMISSIONER NICHOLS: I apologize, my second 

meeting of the Commission, so I am still learning the ropes 

here. 

I wanted to raise the issue of the balancing that 

was proposed for dealing with the ESHA matter, and the 

ongoing dispute with the City of Dana Point, and their 

biologist, and the applicant's biologist, over the issue of 

where the ESHA is located on the Dana Point Headlands, and I 

wanted to make the point that I am, clearly, not in sympathy 

with the view that simply because the NCCP didn't include 
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land that that mean that it doesn't contain ESHA. That 

2 cannot be correct. 

3 And, I was pleased to hear the Department of Fis 

4 and Game representative agree that the NCCP simply didn't 

5 deal with the question of ESHA. 

6 However, I am troubled by the definition of the 

7 ESHA, and the balancing that is proposed as the method for 

8 the staff recommending the construction of the hotel on the 

9 site that is proposed for it, because I just don't think that 

10 if something is really ESHA, that it is really okay to 

11 destroy it. 

12 And, my concern is that having, you know, done an 

13 extremely cursory overview of having seen the area, it seemed 

14 to me that there were, clearly, some portions of this site 

15 that were, while still coastal sage scrub, not ESHA, and at 

16 the same time, the developer is, as part of the overall 

17 development here, proposing a very considerable increase in 

18 the amount of protection that is being offered in the 

19 conservation reserve, with the long term maintenance that is 

20 provided for that, that goes not only beyond anything that 

21 could have happened with the NCCP, but really represents 

22 something beyond what the state is doing in many instances, 

23 with land that we own, and are trying to preserve. 

24 And, so my question really is how we can maintain 

25 and designate the most important areas without having to 
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simply find that everywhere there is coastal sage scrub that 

2 that constitutes ESHA because as I felt at the time that I 

3 was looking at this stuff from the position of the Resources 

4 Agency, it is pretty clear that every section of the coast of 

5 California, that isn't paved, could be defined as ESHA, under 

6 a very reasonable definition of ESHA, because every single 

7 bit of it is environmentally sensitive, and every single bit 

8 of it is habitat for something. 

9 There is nothing wrong with that fact. It is a 

10 true and important fact, but it isn't helpful when you are 

11 trying to deal with specific projects, which in some cases 

12 may even enhance the value of habitat area. 

13 So, I am really turning to the staff to ask them 

14 whether there is an alternative way to deal with this issue 

15 that would draw the line around the areas that are 

16 contiguous, that are going to be capable of being maintained 

17 and preserved without having to go through this process that 

18 is proposed here? 

19 EXECUTIVE DIRECTOR DOUGLAS: If I may try to 

20 respond to that, in terms of how the Commission designates 

21 ESHA, we have a long history, and a rather disciplined, I 

22 think, approach to it that Dr. Dixon has presented in work-

23 shops before the Commission, and in presentations and 

24 analysis on how you determine what is ESHA, and I beg to 

25 differ on the question that you can call everything ESHA that 
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has habitat value. You can't, not the way that we 

ESHA determinations. So, that is one thing. 
apply th, 

I 
You can, looking at the evidence before you, you 1 
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4 ! could determine that portions of this are not ESHA, that JoHn 

5 has identified, and has mapped as ESHA area. Our approach, 

6 and the recommendation for the 3.-some acres of incursion, 

7 was to use the balancing provision, the hybrid balancing 

8 approach, to allow that. 

9 If you take that approach, you could decide under 

10 that approach, that the additional area where the hotel is 

11 being proposed -- which we are not recommending -- but, if 

12 you chose to do that you could do that. There is nothing 

13 that limits you from saying that only 3.-some acres of ESHA 

14 can be permitted for development using the balancing clause. 

15 So, that is one other way that you could approach 

16 it. 

17 COMMISSIONER NICHOLS: Well, I think, Mr. Douglas, 

18 I didn't mean to get into an argument with you about the 

19 extremes of the definition of ESHA, and I agree that the 

20 Commission has developed a record, over time, of what they 

21 have designated, and they certainly haven't designated every 

22 piece of the coast as ESHA, so I wasn't trying to suggest 

23 that that is what had happened. 

24 I was making sort of a grandiose comment there, 

25 because I do think that, as we did last month, in the case of 

39672 WlUSPERJNG WAY 
OAKHURST, CA 93644 

UNCERTIFIED DRAFT COPY 

PRISCILLA PIKE 

Court Reporting Sen•ices 

mtn pris@sierratel.com 
TELEPH~NE 

(559) 683j8230 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

-'! 14 
--' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

47 

the Monterey Community Hospital, the Commission has looked at 

biological evidence and made decisions that some things that 

could have been defined as ESHA, you know, with all due 

respect to our staff, we just weren't going to go as far as 

the staff had wanted to take us in defining ESHA. 

With the permission of the Chair, I would like to 

ask the biologist for the applicant, if they would care to 

comment on where the areas of disagreement are, if we still 

have a biologist present who can comment on this? We do. 

CHAIR REILLY: Well, and just while he is coming 

up here, Commissioner, we've had, I think, substantial 

testimony and evidence submitted by the city and the 

developer in this case, you know, in contention with staff's 

definition, and stuff, so that is also part of the record. 

But, go ahead, sir. 

MR. MOCK: Dr. Patrick Mock, I think the main 

focus of this site is the pocket mouse area. I think that is 

undisputed, and that is the area that is part of the con

servation park. 

The viability of the remainder of the site is 

going to be totally dependent on the level of effort for 

habitat management, and it is the slivering off of 3 or 6 

acres here or there is not going to change the outcome of 

that, without that management plan. 

So, the main thing is whatever habitat is 
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ultimately conserved, needs to be managed very intensively 

because of the edge effects. 

The main concern about designating ESHA in areas 

that are marginal, and just barely make the threshold for 

defining even sage scrub typically, we define sage scrub 
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6 on the order of 15 to 30 percent cover of sage scrub species. 

7 The harbor park area, where the lighthouse is barely makes 

8 that in certain parts. There is a lot of it that is bare 

9 ground, or dominated by non-native vegetation, with minimal 

10 sage scrub species on it. 

11 The same with the ESHA associated with the strand. 

12 The majority of that area is dominated by ice plant, and then 

13 there are these little tiny patches here and there --

14 COMMISSIONER NICHOLS: That is what I saw that 

15 caused me to --

16 MR. MOCK: -- and there just happens to be a gnat-

17 catcher siting there through the years, but it is not 

18 sufficient to rise it to the level of ESHA. 

19 COMMISSIONER NICHOLS: So, your contention is that 

20 none of the site, other than the area that is being 

21 protected, is ESHA? 

22 MR. MOCK: Well, I think it is reasonable, because 

23 that is where the key resource, regional resource, of where 

24 the pocket mouse is, is reasonable. 

25 All of the other sensitive species out there are 
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one or two individuals, with the exception of the gnat-

2 catcher, and the dudleya. The dudleya, under the current 

3 proposal, is completely conserved, with maybe one or two 

4 individuals being allowed to be translocated to get out of an 

5 easement, or a fuel modification zone. 

6 But, by far, the most sensitive areas, the most 

7 heavily occupied areas with sensitive species are in open 

8 space in the current proposal. 

9 COMMISSIONER NICHOLS: And, specifically, with 

10 respect to the proposed hotel site, then, you contention is 

11 that that is not ESHA? 

12 MR. MOCK: We~l, it has sage scrub on it. It is 

13 used by gnatcatchers, but with the restoration program that 

14 is being proposed, that will mitigate that loss of that 

15 habitat, so that the net result is the carrying capacity of 

16 the site is going to be, essentially, the same because of the 

17 restoration program and the habitat management program that 

18 is being proposed. 

19 COMMISSIONER NICHOLS: Well, I think we don't 

20 want, essentially, the same. I think we want the same, or 

21 better, and the status quo is not good enough. 

22 One of the things I wanted to ask you about, if 

23 you are familiar with the recommendations of the Endangered 

24 Habitat League, they have called for three additional 

25 protections to be included in the plan, which would be 
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implementing the conservation plan, prior to construction 

2 beginning, moving the road to protect the dudleya area 

3 further, and there was one other with relationship to 

4 implementing the plan -- I don•t have that in front of me, at 

5 the moment. 

6 MR. MOCK: All of those are minor adjustments 

7 that, from an engineering point of view, I have to defer to 

8 the planners, in that regard, but we are talking about very,, 

9 very small areas of contention here that don•t rise to the 

10 level of concern that should make or break this decision. 
11 COMMISSIONER NICHOLS: But, I mean, I think that 

12 this is really, to me, the key as to whether we are 

13 implementing the Coastal Act, or not, is whether we are 

14 following the law, with respect to how we deal with ESHA, and 

15 there is an issue about that, whether you just say, "Yeah, 

16 everything is ESHA," or does this have a definition of things 

17 that include areas that are not viable, or whether you go for 

18 a program that actually maintains and improves viability? 
19 MR. MOCK: Well, that is where the habitat 

20 management program is critical, because if you don•t have 

21 that, the viability isn•t going to happen. 

22 

23 

24 

COMMISSIONER NICHOLS: All right, okay. 

CHAIR REILLY: All right --

COMMISSIONER NICHOLS: That answers my question, 

25 thank you. 
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CHAIR REILLY: -- let's go to --

Are you through, for now, Commissioner? 

COMMISSIONER NICHOLS: Yes. 

CHAIR REILLY: All right, go to Commissioner 

McClain-Hill, and then Commissioner Orr. 

COMMISSIONER MC CLAIN-HILL: Actually, for me, 

this one is a little easier, than the next one. 
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Basically, as you know, having both walked the 

site, which is substantially different than looking at the 

pictures that paint everything green, or yellow, or red, or 

whatever, when you walk the site you get a very clear view of 

what is on the ground. 

And, having spent a good deal of time at this 

Commission listening to, and working through evaluat"ions 

relative to ESHA, including work shops around Malibu on the 

whole issue of all of the many factors that are used to 

determine whether or not at the end of the day, a particular 

habitat is going to be designated ESHA, and taking into 

consideration the management plan which has been prepared 

here -- and I appreciate, and in fact, for me, it is not 

significant that, you know, when they say they didn't make an 

ESHA determination, I mean, I understand that ESHA is a 

matter that this Commission -- it is the way in which this 

Commission approaches habitat protection. 

As I look at the planning process that has taken 
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place, it informs my view. It doesn't control my view. And, 

2 it informs my view from the perspective that a great deal ot 

3 time and energy has been put into looking at this particula~ 

4 property, from the perspective of how do you best maintain 

5 habitat? how do you increase habitat? how do you deal with 

6 what is, whether we like it or not, based on prior planning 

7 decisions, and isolated infill projects, beautiful, in terms1 
I 

8 of potential views, and in terms of what can be protected and 

9 achieved, amazing. 

10 So, as I look at the project, I am prepared to 

11 accept, for purposes -- I am prepared to accept our staff's 

12 determination that some portion of this site is ESHA. Not-

13 withstand, you know, any argument that the NCCP doesn't call 

14 it that. 

15 On the other hand, I also look to things like 

16 where is the commercial development currently sited? With 

17 respect to the management plan that was prepared, and the 

18 thought that was put into it, and when you think about what 

19 is sustainable, and what is not? and where are the pocket 

20 mice? and you know, what are we looking at now and in the 

21 future? 

22 I am also prepared to adopt a position that there 

23 are locations on this site that our staff has wrongly 

24 designated ESHA. And, with respect to those specific sites, 

25 you know, we, essentially, with respect to those sites, the 
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policies that the staff has outlined concerning ESHA simply 

2 should not apply. 

3 And, the reason that I take comfort in moving in 

4 that direction, is frankly I don't want to go through and 

5 significantly alter the staff's ESHA policies. We sort of 

6 went through this before, when we looked at the Malibu LCP. 

7 And, staff said, "Look, these are policies. We 

8 don't want to change ESHA policies, with some expectation 

9 that they are in order to accommodate development." 

10 So, my view, it is better to maintain the policies 

11 that staff has determined for ESHA, but to really think 

12 about, on this parcel, what in fact would be, and would not 

13 be ESHA, and the way that I come down is those areas that 

14 would be maintained as open space, are the areas that would 

15 be appropriately designated ESHA. Those areas that would not 

16 .be, should not be. 

17 And, therefore, we are not, then, forced to get 

18 into a perversion of policies which should govern 

19 construction, as opposed to and we are also not, frankly, 

20 called upon to say there is no ESHA here. So, that is just 

21 the way that I divide the baby in this particular matter, 

22 because it is, in my view, very significant, that not all of 

23 this area will be sustained, just because we say it is ESHA. 

24 CHAIR REILLY: Before we go to Commissioner Orr, 

25 let me say a couple of words about that. 
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I 

I 
I am not ready to go there. I think our staff has 

2 done, really, an excellent professional analysis of ESHA. 
I 

3 This project is unique in so many ways, and not the least o~ 

4 which is the history of the project that we have been 

5 grappling with, and you know people have testified about 

6 using an ad hoc balancing method, or however you want to 

7 characterize it, but I would suggest to folks out there, you 

8 know, when we are aware that the current LCP, even though it 

9 was subject to a community referendum, was approved at a 

10 level of development much, much higher than what we are 

11 seeing before us. 

12 And, we are aware that there are old subdivisions! 

13 of land underlying all of this LCP, and that could be 

14 actualized by the developer in a manner that would be, from 

15 our perspective, I think, potentially much more destructive 

16 than anything we are looking at here, when we are aware that 

17 there were representations, at least in the current LCP, that 

18 would be in conflict with the ESHA findings that are before 

19 us today. 

20 The combination of all of those things, I think, 

21 has lead our staff, and both staff and counsel, to adopt what 

22 is in a de facto way the ad hoc balancing that they have 

23 applied so far to the revetment, and to 3.75-acres around the 

24 bowl. 

25 I, frankly, you know, would be more comfortable il 
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utilizing that approach, if Commissioners feel that they 

wanted to balance against another 3 acres for a hotel, or 

wanting to try to approach it that way, rather than 

countering and just in a de facto way making a finding that 

our staff is in error, in determining ESHA. 

So, that is my position on it. 

Commissioner Orr. 

COMMISSIONER ORR: Thank you. 
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Well, I just have to say that I am deeply troubled 

by the way this discussion is going, and with all due respect 

to Commissioner McClain-Hill, I think what I heard here 

saying, basically, is that those areas that the applicant is 

willing to treat as ESHA are what we should define as ESHA, 

and that just is not how it should work. 

And, indeed, the applicant's biologist was up 

here, and in response to specific questions about the hotel 

site, which I think, quite honestly, is what we are talking 

about here, said that it had coastal sage scrub, and it was 

used by gnatcatchers. Well, gnatcatchers are a federally 

listed species under the Endangered Species Act. If that 

isn't environmentally sensitive habitat area, I don't know 

as defined by our Coastal Act and bur regulations -- I don't 

know what is. So, it makes me very nervous. 

It also makes me very nervous when our staff, and 

our biologist, who we fought long and hard to get on staff, 
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does what I think is a superb analysis, and when we find it 
I 

2 convenient, we decide that all of a sudden we are going to, I': 

3 you know, call on the experts who, you know, are in the 

4 employ of the applicant, and decide that, "Well, in this 

5 case, we will ignore our own staff." 

6 So, anyway, it is pretty clear how I am going to 

7 vote on this. I am somewhat less concerned, although I will 

8 vote against it, but with the 3.75 acres ~hat the staff came 

9 down and decided they would be willing to make some sort of 

10 balancing on, I am really concerned when we walk away from 

11 their recommendations, based on science, about this hotel 

12 site. 

13 So, that is my take on it. 

14 

15 

CHAIR REILLY: Commissioner Wan. 

COMMISSIONER WAN: Yes, I am equally disturbed 

16 well, at least equally disturbed relative to this. 

17 Let's go to, just to being with, is the whole 

56 

18 process that we are going through, and we are doing this now, 

19 and this is not the first time. But, the process of saying 

20 we've got good scientific evidence from our staff, but we are 

21 not going to accept that. We are going to go to the 

22 applicant's agent, and the applicant's agent got up here, and 

23 if you listen to what he said, he was basically telling you 

24 that how you define ESHA is in terms of how the NCCP defines 

25 ESHA. He is telling you that the only thing that really 
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matters here is the habitat for the pocket mouse. There just 

happens to be gnatcatchers in an area -- and I put that in 

quotes -- that doesn't make it important, that doesn't make 

it ESHA, because that is not what matters here. It is 

finding it is the pocket mouse. 

Well, ESHA is more than based on endangered 

species. It is a whole assortment of the habitat. It is a 

whole ecosystem. It is the coastal sage scrub. It is all of 

the plant species that are involved, all of the special 

status species. 

And, when he was talking about the hotel area, he 

very specifically said, "Well, it has coastal sage scrub, and 

it has got gnatcatcher, and we can mitigate the losses." 

That is not what you can do with ESHA. Section 30240 doesn't 

allow you to mitigate for the loss. It is ESHA. 

And, I have to tell you that not only are we 

violating 30240(a) which says you can't do anything in ESHA, 

but the way the applicant wants to put in the hotel, and deal 

with the fuel modification, and those are major impacts to 

not only questionable ESHA -- if you want to call it 

questionable, and I don't think it is, based on everything 

that I know about what ESHA is you can't site development 

adjacent to ESHA that is going to have an impact on it, 

according to 30240(b) and that is what you are doing when you 

put the hotel where you put it. 
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2 

3 

4 

So, we are doing more than just destroying a few 

acres of ESHA here, if you add all of the effects of the fu11 

modification. I 

But, again, I am going back to, what is your 

5 scientific basis for redefining what is ESHA, and just simply 

6 for convenience sake, because you want to allow the develop-

? ment, saying it is not ESHA. We did that last month, at the 

8 Monterey Hotel, apparently that is the 

9 

10 

CHAIR REILLY: Hospital. 

COMMISSIONER WAN: Oh, you are right, hospital. 

11 That is the new thing: we've got ESHA, it is in 

12 the way of development, you simply declare it is not ESHA. 

13 CHAIR REILLY: Commissioner Kruer. 

14 [ Audience Reaction ] 

15 You know, it doesn't really get us farther when 

16 you do that. I have asked you not to do that. I please ask 

17 you to respect that, because you are going to hear things 

18 that you like, things you don't like, and I would ask you to 

19 respect both view points. 

20 COMMISSIONER KRUER: Yes, Mr. Chairman. 

21 I just want to weigh in on the balancing part. I 

22 think that we cannot ignore the fact that the LCP on this 

23 project now, with the project that came before us today, is 

24 less than 25 percent, the residential units, of the approved 

25 501. It is the commercial area is less than 15 percent of 

UNCERTIFIED DRAFT COPY 

39672 WlUSPERING WAY 
OAKJilJRST, CA 93644 

PRISCILLA PIKE 
Court Reporting SenJices 

mtnpris@sicrratel. com 

TEI..EPHQNE 
(559) 683-.230 

L 



the LCP. The hotel area is 33 percent of LCP. The open 

2 space is over 100 percent increase than what is in the LCP 

3 standards. The beach accessway is a five times increase. 

4 And, all of the public access issues, and public visitor 

5 facilities, there are zero in the certified LCP, and there 

6 area 6 here. 

7 We cannot ignore the fact that there are some 

8 rights here, entitlements, not only with the LCP, but also 

9 with the final map that was recorded many years ago. And, 

10 these issues you must put into your formula of considering 

11 this, and I certainly see these benefits of the lowering, 

12 dramatically lowering the intensity of this development, and 

13 pursuant to the Certified LCP, certainly, I can use the 

14 balancing provision. 

15 

16 

CHAIR REILLY: Mr. Director, you have a comment? 

EXECUTIVE DIRECTOR DOUGLAS: Yes, Mr. Chairman. 

17 I know that the Commission is trying to struggle 

18 through this and find a way out the other end, and not that 

19 the staff is recommending this, but as I hear what you are 
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20 saying, it seems to me that the best way to get to where some 

21 of you want to go -- if that is where you want to go -- is to 

22 use the balancing approach, but add all of the factors that 

23 are in play here, including the water quality improvements, 

24 that haven't been mentioned, but that are clearly a part of 

25 this, which but for the approval of the hotel wouldn't occur, 
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as well as the access improvements that are part of this, a~ 

2 well as the underlying provisions that Commissioner Kruer 
I 

3 just mentioned. 

4 So, looking at the totality of those elements th~t 
I 

5 are applicable here that make it unique to this particular 

6 site, that that would be a way, if a majority of you want to 

7 approve the other elements of what is being proposed here, 

8 that you could get there. 

9 

10 

CHAIR REILLY: All right. 

EXECUTIVE DIRECTOR DOUGLAS: And, that, to me, 

11 would be much more sensible, and I think defensible than 

12 saying something isn't ESHA when your staff biologist clearly 

13 has presented the evidence that it is. 

14 If you want to say it is not ESHA, then I think 

15 you have to look at the substantial evidence issue, but the 

16 balancing is, to me, the better way to go, and I suggest that 

17 you consider that, if that is the way you want to go. 

18 

19 

20 

CHAIR REILLY: Thank you, Peter. 

Go to Commissioner McClain-Hill. 

COMMISSIONER MC CLAIN-HILL: This is just a 

21 comment, I just want to make -- it is 8:10? Okay, I'll make 

22 a motion, then. 

23 First, I move -- well, help me, if we are trying 

24 to wrap this up, with respect to the modifications that we 

25 make, is it a -- what part of the staff recommendation would 
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we modify, were we seeking to include the hotel, as a part of 

the area of ESHA that could be developed? 

EXECUTIVE DIRECTOR DOUGLAS: I believe that the 

staff report includes a motion that -- because you asked us 

to provide that: if you wanted to approve the hotel, what 

would the suggested modification be, and I believe that is in 

the staff report. 

COMMISSIONER MC CLAIN-HILL: What page? 

EXECUTIVE DIRECTOR DOUGLAS: What page is that on? 

It is Appendix A, Carl indicates. 

COMMISSIONER MC CLAIN-HILL: Appendix A? 

EXECUTIVE DIRECTOR DOUGLAS: Yes, this is relative 

to the hotel, right, 173. 

CHAIR REILLY: And, the motion is consistent with 

the concepts you discussed previously, Mr. Director? 

EXECUTIVE DIRECTOR DOUGLAS: If that is the 

direction from the Commission, then that would be the basis, 

of that motion would pass. 

CHAIR REILLY: Okay. 

COMMISSIONER MC CLAIN-HILL: Okay, so essentially 

-- I am sorry, because I have to read the precise motion, is 

that correct? 

CHIEF COUNSEL FAUST: Mr. Chairman. 

CHAIR REILLY: Counsel. 

CHIEF COUNSEL FAUST: If I might suggest, if it is 
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the intent of the maker of the motion to simply incorporate' 

2 the language that staff has suggested in Appendix A, a motion 

3 to amend the suggested modification pursuant to the language 

4 in Appendix A, period, would do it. 

5 [ MOTION ] 

6 COMMISSIONER MC CLAIN-HILL: Okay. 

7 I move that the staff recommendations be amended 

8 to approve the language in Appendix A, relative to the 

9 inclusion of the hotel. 

10 COMMISSIONER KRUER: Second. 

11 COMMISSIONER MC CLAIN-HILL: With respect to a 

12 discussion of the motion. 

13 CHAIR REILLY: Moved by McClain-Hill, seconded by 

14 Kruer. 

15 COMMISSIONER MC CLAIN-HILL: I think it is just 

16 cons1stent with the comments that have been made. 

17 I would, as the maker of the motion, request a 

18 "Yes" vote, of course, and would indicate to expect staff to 

19 draft findings that would indicate, or reflect, the motion 

20 being made in recognition of the factor cited by Commissioner 

21 Kruer, as amplified by Director Douglas, with respect to the 

22 balancing that would be the basis for the amendment. 

23 CHAIR REILLY: All right, we have a motion and a 

24 second. 

25 Does the seconder have any discussion on this? 
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COMMISSIONER KRUER: No, Mr. Chair. 

2 Any other discussion on the motion? 

3 COMMISSIONER NICHOLS: May I ask a question, as I 

4 think this is on order. 

5 In our staff report, we have a number of specific 

6 suggested modifications to the Land Use Plan. The 

7 modifications to the Land Use Plan that deal with the ESHA 

8 issue, and I think are designed to get to where the staff was 

9 recommending, are 69 through 72, at least. How are these 

10 

11 

12 

13 

14 

15 

16 

17 

affected? or are they affected by the motion that has just 

been made? 

CHAIR REILLY: Go to staff. 

EXECUTIVE DIRECTOR DOUGLAS: Well, it is my under

standing that if the motion that is on the floor passes, then 

you will have approved the siting of the hotel where it is 

being proposed, based on the approach I suggested, if you 

were inclined to use that, using the balancing approach in 

18 the findings. And, we would have to come back with modified 

19 findings to reflect that. 

20 CHAIR REILLY: All right. 

21 EXECUTIVE DIRECTOR DOUGLAS: And, that would, as I 

22 understand it, that motion would allow the hotel, with those 

23 findings. 

24 And, I don't believe the other 

25 CHAIR REILLY: Wouldn't modify any of the ESHA 
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3 

findings, though? 

EXECUTIVE DIRECTOR DOUGLAS: No, it wouldn't. 

CHAIR REILLY: Does that answer your question, 

4 Commissioner. 

5 COMMISSIONER NICHOLS: Yes. 

6 CHAIR REILLY: All right, is there any further --

7 Commissioner Peters. 

8 COMMISSIONER PETERS: I just want to just say, at 

64 

9 this point, I think that there is evidence in the record that 

10 would support I think it is unclear about the ESHA in this 

11 particular site, I think that could go either way, and I 

12 don't really care about how we get there. 

13 My question still has to do with the strand. That 

14 is what I am more concerned with, and if I were balancing, I 

15 would balance towards the hotel, and not the strand, and that 

16 is why I will support the motion. 

17 

18 

19 

20 

CHAIR REILLY: All right 

COMMISSIONER HART: Mr. Chair. 

CHAIR REILLY: Commissioner Hart. 

COMMISSIONER HART: Just a question of clarifica-

21 tion for the maker of the motion. 

22 There is also the area of the park, with the light 

23 house, and the memorial in that area, too. Are we looking at 

24 it in the same way, and including that in this discussion? 

25 CHAIR REILLY: One thing at a time, Commissioner. 
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COMMISSIONER HART: Okay. 

CHAIR REILLY: All right, the motion before us 

relates specifically to the hotel, and to what extent the 

current balancing provisions that staff has used for the 

revetment and the 3.75 acres around the bowl, to that area, 

as well -- as I understand it -- with reference to a number 

of the criteria issues that the Executive Director has 

mentioned. 

The maker of the motion is asking for a "Yes" 

vote, will the secretary please call the roll. 

SECRETARY GOEHLER: Commissioner Iseman? 

COMMISSIONER ISEMAN: Yes. 

SECRETARY GOEHLER: Commissioner Kruer? 

COMMISSIONER KRUER: Yes. 

SECRETARY GOEHLER: Commissioner McClain-Hill? 

COMMISSIONER MC CLAIN-HILL: Yes. 

SECRETARY GOEHLER: Commissioner Orr? 

COMMISSIONER ORR: No. 

SECRETARY GOEHLER: Commissioner Nichols? 

COMMISSIONER NICHOLS: Yes. 

SECRETARY GOEHLER: Commissioner Peters? 

COMMISSIONER PETERS: Yes. 

SECRETARY GOEHLER: Commissioner Potter? 

COMMISSIONER POTTER: No. 

SECRETARY GOEHLER: Commissioner Wan? 
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11 

12 

COMMISSIONER WAN: No. 

SECRETARY GOEHLER: Commissioner Woolley? 

COMMISSIONER WOOLLEY: No. 

SECRETARY GOEHLER: Commissioner Burke? 

COMMISSIONER BURKE: Yes. 

SECRETARY GOEHLER: Commissioner Hart? 

COMMISSIONER HART: Yes. 

SECRETARY GOEHLER: Chairman Reilly? 

CHAIR REILLY: Yes. 

SECRETARY GOEHLER: Eight, four. 

CHAIR REILLY: All right, the motion carries. 

All right, are there any others? We still have 

13 the open motion on the LUP before us, on the main motion. 

14 Okay, we'll wait a minute while our reporter 

15 reloads, because I know somebody is going to want to buy this 

16 transcript from you, Priscilla. 

17 [ Pause in proceedings. ] 

18 COURT REPORTER: Okay, I am all set now, thank 
19 you. 

20 CHAIR REILLY: Are there any other amending 

21 motions that any Commissioner wants to offer, before we get 

22 to the main motion? 

23 [ MOTION ] 

24 COMMISSIONER HART: Mr. Chair, I would like to, 

25 basically, substitute the same language, and the same 
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reasoning for the area of the park and the lighthouse area, 

2 that whole additional area. 

3 CHAIR REILLY: Basically, the additional develop-

4 ment elements that have been proposed by the city? 

5 COMMISSIONER HART: Yes, thank you. 

6 CHAIR REILLY: Is there a "second" to that motion? 

7 COMMISSIONER ISEMAN: Second. 

8 CHAIR REILLY: Moved by Commissioner Hart, 

9 seconded by Commissioner Iseman. 

10 Any discussion? 

11 COMMISSIONER ORR: Yes. 

12 CHAIR REILLY: Commissioner Orr. 

13 COMMISSIONER ORR: I would just make a plea to not 

14 add insult to injury here, where in doing this balancing --

15 and I voted the other way -- but I assumed there was some 

16 thought that we were putting some economic value in this 

17 project by allowing the hotel to go forward. 

18 I really see no reason whatsoever to put a light-

19 house that wasn't there before, and facilities that can 

20 easily be place somewhere else, outside of ESHA, in ESHA. 

21 So, I will just leave it at that, but I couldn't 

22 let that go unsaid. 

23 CHAIR REILLY: Any other discussion? 

24 [ No Response ] 

25 All right, does everybody understand the motion? 
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[ No Response ] 

2 The maker of the motion is asking for a "Yes" 

3 vote. 

4 Does the secretary want to call the roll. 

5 

6 

7 

8 

SECRETARY GOEHLER: Commissioner Kruer? 

COMMISSIONER KRUER: Yes. 

SECRETARY GOEHLER: Commissioner McClain-Hill? 

COMMISSIONER MC CLAIN-HILL: Commissioner Orr's 

9 observations are fair. 

10 No. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SECRETARY GOEHLER: Commissioner Orr? 

COMMISSIONER ORR: No. 

SECRETARY GOEHLER: Commissioner Nichols? 

COMMISSIONER NICHOLS: No. 

SECRETARY GOEHLER: Commissioner Peters? 

COMMISSIONER PETERS: No. 

SECRETARY GOEHLER: Commissioner Potter? 

COMMISSIONER POTTER: No. 

SECRETARY GOEHLER: Commissioner Wan? 

COMMISSIONER WAN: No. 

SECRETARY GOEHLER: Commissioner Woolley? 

COMMISSIONER WOOLLEY: No. 

SECRETARY GOEHLER: Commissioner Burke? 

COMMISSIONER BURKE: No. 

SECRETARY GOEHLER: Commissioner Hart? 
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COMMISSIONER HART: Yes. 

SECRETARY GOEHLER: Commissioner Iseman? 

COMMISSIONER ISEMAN: Yes. 

SECRETARY GOEHLER: Chairman Reilly? 

CHAIR REILLY: No. 

SECRETARY GOEHLER: Three, nine. 

CHAIR REILLY: All right, the motion fails. 

8 Are there any other amending motions that the 

9 Commissioners want to offer? 

10 Commissioner McClain-Hill. 

11 COMMISSIONER MC CLAIN-HILL: Yeah, I just have a 

12 question, because I don't know if it is here, or if it is in 

69 

13 the other motion that this gets discussed, and it goes to the 

14 local agency review permits and additional studies, does that 

15 -- because we can only have one opened at a time, so is that 

16 this document? or is that relative to the second motion that 

17 we are making? 

18 

19 

20 

21 both. 

22 

DEPUTY DIRECTOR LEE: Through the Chair. 

Commissioner McClain-Hill, it is involved in both. 

COMMISSIONER MC CLAIN-HILL: It is involved in 

DEPUTY DIRECTOR LEE: Some of the fall under the 

23 Land Use Plan, and some are under the Implementation 

24 component. 

25 COMMISSIONER MC CLAIN-HILL: All right, then I 
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actually do have one more set of issues, and those issues go 

2 to what the city has cited, or has characterized as local 

3 agency/permits additional studies section of their handout. 

4 And, I guess my question is with respect to 

5 modifications that we have made to their plan, in this 

6 particular area, I have some concerns about the degree to 

7 which the Commission would remain involved in reviewing 

8 applications, or permit applications, after the adoption of 

9 the LCP. 

10 And, just, you know, if you will bear with me, it 

11 seems that the Coastal Act is pretty specific with respect to 

12 our jurisdiction, and with respect to the regulatory scheme 

13 that they put in place. In that regard, we issue LCPs, and 

14 so long as the local agency is issuing coastal permits 

15 consistent with that LCP our business is done. 

16 It seems to me that what we are requiring through 

17 these modifications is substantial interaction with every 

18 single permit that is issued at the local level with respect 

19 to homes that are being built. So, if you could help me 

20 understand how this works, in connection with the additional 

21 studies that we are requiring, that be brought back to the 

22 Commission, and you know, once the LCP is done, doesn't the 

23 city then issue the Coastal Permit, consistent with the LCP? 

24 and provided it is consistent with the LCP, how much 

25 additional review, and how much additional studies are we 
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requiring? 

2 DEPUTY DIRECTOR LEE: Through the Chair. 

3 Commissioner McClain-Hill, in this case, the 

4 provision with the city concerns a specific plan with site 

5 provisions, and I'll simply describe to you what our 

6 perspective is. 

7 The provisions 16, 17, 18, 19, 25, and 58 they are 

8 in the Land Use Plan we are proposing, as generic policies 

9 that should be in any LCP. The problem that the city has 

10 identified that they have this specific plan component. They 

11 believe the specific development proposal that is going to go 

12 forward will materialize. Our feeling was that there should 

13 be broader policy direction for new development incorporated 

14 into the LCP document. 

15 We've indicated to them that all of the studies 

16 that they have completed for the Headlands proposal would 

17 certainly meet these standards. It is not that we were 

18 anticipating the need to submit anything else for --

19 COMMISSIONER MC CLAIN-HILL: Okay, I just meant --

20 so what you are saying is that the information that has been 

21 submitted to the Commission, in connection with the Headlands 

22 proposals would suffice to meet the request, or the require-

23 ments that are being placed on -- that might be attached to 

24 any particular home built pursuant to or consistent with that 

25 proposal? or -- strike that -- built consistent with the LCP 
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that we would be implementing today? 

2 DEPUTY DIRECTOR LEE: That's correct. 

3 The only area that we indicated, where we 

4 time frame on it, was the question of biological resoutces, 

5 that if there was a significant lapse of time, and again, 

6 conditions can change on the site, both expanding habitat, 

7 and reductions in habitat, that would need to be reviewed. 

8 But, we did tell the city that we felt all of the 

9 studies that they have completed to date, would likely meet 

10 these provisions, if the project went forward. 

11 One additional concern was that this specific 

12 development proposal isn't the one that advances, and the 

13 city needs to have these kinds of basic policies that sby you 

14 look at the habitat on the site, you look at shoreline 

15 development standards, if some other proposal were to be 

16 presented to the city. 

17 CHAIR REILLY: Does that answer your question, 

18 Commissioner? 

19 

20 

COMMISSIONER MC CLAIN-HILL: Yes. 

CHAIR REILLY: All right. 

21 Mr. Director, you had a comment on one other point 

22 of difference between the city --

23 

24 

EXECUTIVE DIRECTOR DOUGLAS: Yes, Mr. Chairman. 

CHAIR REILLY: -- between the city and the staff 

25 recommendation. 
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EXECUTIVE DIRECTOR DOUGLAS: Yes, Mr. Chairman. 

2 I just want to make it clear that one other issue 

3 area that has not been addressed, and it is up to you whether 

4 you want to deal with that, and that is the extent of the 

5 development in the bowl area. The staff recommendation with 

6 the suggested modification would limit development there to 

7 3.-some acres, and the city's plan would be somewhere around 

8 6-plus acres in the bowl area -- 6.5 acres. 

9 So, that issue has not yet been addressed. It is 

10 up to you whether you want to, or not. 

11 CHAIR REILLY: So, there is roughly a 3-acre 

12 difference, in terms of the staff designated ESHA area, and 

13 how much incursion would be allowed? 

14 

15 

16 

17 

EXECUTIVE DIRECTOR DOUGLAS: That is correct. 

CHAIR REILLY: All right. 

Commissioner Kruer. 

EXECUTIVE DIRECTOR DOUGLAS: I just felt that you 

18 needed to make sure --

19 CHAIR REILLY: That's fine. 

20 EXECUTIVE DIRECTOR DOUGLAS: -- because there was 

21 some confusion here. 

22 

23 

24 

25 

CHAIR REILLY: Okay. 

COMMISSIONER KRUER: Mr. Chairman. 

CHAIR REILLY: Yes. 

COMMISSIONER KRUER: In light of that last vote 
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with a lot of the public amenities, I wonder if it would be 

2 proper if the Commissioners would consider it would be prop'r 

3 to ask the developer if -- there is a huge windfall here. 

4 If they are not putting in the cultural arts 

5 visitor center, bluff top trails and overlooks, the nature 

6 interpretive visitor center, the maritime, the lighthouse, 

7 and all of these things now, the way I understand, are not 

8 going to happen, it is a huge amount of the public benefits 

9 that were being offered here, and there is a lot of money 

10 involved, and would they put this money aside for some other 

11 type of use, conservation, or something, on the site? 

12 I mean, being a developer, if I had that happen, I 

13 think I would buy everybody dinner here tonight. You know, 

14 this is a huge deal we just turned down. 

15 MR. EDWARDS: The more problematic issue, 

16 Commissioner Kruer, is this is --

17 COURT REPORTER: May I please have your name for 

18 the record. 

19 MR. EDWARDS: Sanford Edwards, with Headlands 

20 Reserve LLC. 

21 This is where we get back into this, you know, are 

22 we going to export 550,000 cubic yards of dirt off site, or 

23 not? I mean, if that 3 acres, and we will undoubtedly lose 

24 lots, but we'll be back to where we have to start all over 

25 with our EIR. 
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COMMISSIONER BURKE: You guys are talking about 

2 two different things, I think. 

3 

4 

5 

6 

7 

8 

COMMISSIONER KRUER: No, I think -

MR. EDWARDS: No, I 

COMMISSIONER KRUER: Go ahead. 

MR. EDWARDS: Maybe I will restate the question. 

COMMISSIONER KRUER: Yes, restate it, please. 

MR. EDWARDS: What I thought Commissioner Kruer 

9 asked me was, in light of project costs that are going to go 

75 

10 down, and you are absolutely right, they are going to go down 

11 substantially, because the public amenities and the trails, 

12 et cetera that were part of that budget won't be built. 

13 As a developer, wouldn't I now look at this 

14 residential area in the bowl, quote, unquote -- but we are 

15 still 3 acres apart with staff -- and see that as an economic 

16 offset? 

17 The driving issue still is -- and we had this 

18 discussion earlier, when we pushed that revetment even 

19 further back, I mean, that was a net loss. If you look 

20 close, we are not at 125, we are at 122 units. We didn't 

21 come back and try to enlarge the envelope, we've got no where 

22 to put the dirt. If the dirt that is corning from the strand 

23 doesn't go in these last three acres, that we're not in 

24 agreement with staff -- and I am talking about 3 acres in the 

25 bowl area -- then it has got to be exported off site. 
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1 Am I still missing the mark? 

2 COMMISSIONER BURKE: You guys are talking about 1 

3 different things. 

4 

5 

6 

7 

COMMISSIONER KRUER: I didn't ask you that. 

MR. EDWARDS: Oh, okay. 

COMMISSIONER KRUER: I didn't ask you that. 
I 

EXECUTIVE DIRECTOR DOUGLAS: As I understood what 

8 was being asked was in light of the savings to you, in terms 

9 of the project, have you given some thought to perhaps 

10 providing funding that you are going to save, to the city to 

11 provide those amenities somewhere else? 

12 MR. EDWARDS: Oh, sorry. 

13 COMMISSIONER KRUER: That is my question, because 

14 you just had a huge windfall. 

15 MR. EDWARDS: I know one thing that we definitely 

16 can do, that has been problematic, and it is something that 

17 endangered habitat, I believe, and other people, the 
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18 greenbelt park, which has a lot of habitat restoration is not 

19 endowed under that still conservation, and you know that 

20 could take the form of a million dollars, or two million 

21 dollar endowment. I mean, I. would just as soon see it, you 

22 know, go somewhere on the habitat on the site. But, yeah, 

23 we'd be open to something like that. 

24 COMMISSIONER KRUER: That was the question, you 

25 know --
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MR. EDWARDS: Okay, forgive me, I am a little 

2 preoccupied with the grading issue, that has kind of 

3 inadvertently -- so, I got the wrong --

4 COMMISSIONER KRUER: No, no. 

5 MR. EDWARDS: filter on. So, that is a long-

6 winded, "Yes." And, then I guess we'd 

7 COMMISSIONER BURKE: So, now we have to deal with 

8 Peter's question, which is the question you were really 

9 answering. 

10 

11 

CHAIR REILLY: Commissioner McClain-Hill. 

COMMISSIONER MC CLAIN-HILL: If I am correct, I 

12 would, with respect to the additional acreage in the bowl, 

13 that would be the same motion? 
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14 CHAIR REILLY: Well, it would be a new motion, but 

15 it is in order. 

16 COMMISSIONER MC CLAIN-HILL: But, as a similar 

17 motion? 

18 EXECUTIVE DIRECTOR DOUGLAS: That's right. 

19 [ MOTION ] 

20 COMMISSIONER MC CLAIN-HILL: So, then, I would 

21 like to move that we expand the area to include the 

22 additional acreage within the bowl -- since it was never my 

23 intention to withdraw from the project the development lots, 

24 with respect to any of the homes for the same reasons, and 

25 in the same manner as we've done it with the previous two 
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2 

3 

additional -- or the previous additions to the project. very 

bad. 

4 

5 

6 

Can we treat the bowl acreage in the same way thrt 

we treated the hotel acreage? That is the motion I would ··. 

like to make. 

CHAIR REILLY: Okay, is there a "second" to the 

7 motion? 

COMMISSIONER BURKE: Yes. 8 

9 CHAIR REILLY: Moved by McClain-Hill, seconded by 

10 Commissioner Burke. 

11 Any further discussion, Commissioner McClain-Hill? 

12 COMMISSIONER MC CLAIN-HILL: No. 

13 CHAIR REILLY: Commissioner Wan. 

14 COMMISSIONER WAN: Well, I guess I'll say what 

15 Commissioner Orr said, this is adding insult to injury. That 

16 area is ESHA, and now you are going to go dump soil on it, 

17 because you want to have the ability to not take it off 

18 site. 

19 And, we are now starting with having given them 

20 3.75 acres, then 6 acres, and now it is 9 acres of ESHA, and 

21 all of the edge effects associated with it. 

22 COMMISSIONER MC CLAIN-HILL: I'm sorry, may I 

23 speak to the motion? 

24 CHAIR REILLY: Commissioner McClain-Hill. 

25 COMMISSIONER MC CLAIN-HILL: Thank you. 
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First, you know, I didn't make any reference to 

2 Commissioner Orr's previous objections to mine, since that 

3 the applicant's plan as presented had previously, based on 

4 all of the evidence in the record, not just the -- and 

5 certainly not in particular -- the evidence submitted by the 

6 applicant's biologist, but based on all of the work done in 

7 connection with the NCCP, I actually believe that the 

8 development was sited in a way that avoided ESHA. 

9 Be that as it may, with respect to this particular 

10 motion, I believe the implications, or that there the result 

11 of not approving the motion creates a problem, with respect 

12 to the overall project, that was not -- well, that I 

13 certainly do not want to see developed, or to happen. 

14 So, I would argue that this is not adding insult 

15 to injury, because if you look at the overall project, and 

16 the overall project benefits, that they are substantial and 

17 significant, that the conservation of the open space is a 

18 significant benefit. 

19 I believe, and you know, want to assert, that the 

20 water quality plan is significant, and a significant 

21 improvement to the environment; the public amenities that 

22 will be paid for my the applicant is significant, and it more 

23 than justifies the inclusion of these additional acres in 

24 order to gain the benefits associated with the project. 

25 CHAIR REILLY: All right, I have a couple of more 
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1 Commissioners who want to speak on this item. 

2 

3 

You know, I really would rather not add more acres 
I 

of ESHA at this point, if we could avoid it. The one reason 

4 

5 

6 

7 

why I can reluctantly support this is the environmental 

impacts of having to truck that much stuff off site, in terms 

of air quality, gas, everything else, you know, just 

substantially overwhelms the potential, you know, damage that 

8 is going to be done here. So, .it is too lousy choices, 

9 frankly, for me. 

10 Go to Commissioner Nichols, and then to 

11 Commissioner Burke. 

12 COMMISSIONER NICHOLS: Yes, Mr. Chair, just to add 

13 to your comment, which I would have said. 

14 I want to say that I don't think there is insult 

15 or injury with respect to this particular decision, because 

16 overall, this is a project which is going to enhance habitat 

17 in this area of Orange County. It not just an insult that is 

18 going to somehow going to be able to be absorbed. 

19 The reality is that as a result of a combination 

20 of the NCCP and the additional measures that go beyond the 

21 NCCP in protection of habitat, and species, and the endowment 

22 of funding to actually manage the land, this project is going 

23 to go further than anything else that we've seen in the state 

24 in a long time. 

25 And, I think people need to understand that this 
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is something that is a benefit, and try to, actually, look at 

2 it in the light of something that they are getting. I know 

3 nobody wants to see any development happen, anywhere, but if 

4 you take the land as it is today, versus the land it will be 

5 after this development is done, habitat and species will be 

6 better off as a result of it. 

7 CHAIR REILLY: Commissioner Burke. 

8 COMMISSIONER BURKE: Chairman Reilly took my 

9 comments. 

10 I had a -- day before yesterday -- a case heard by 

11 the United States Supreme Court, where I personally wrote 

12 Rule 1101 for the South Coast Air Quality Management 

13 District, and it dealt with the air pollution caused by 

14 diesels trucking this much dirt off site, and is horrible for 

15 the residents not only of Dana Point, but also the people 

16 down wind from that construction site, because you haven't 

17 even got into the PM-10 problem yet, when you are talking 

18 about the air pollution. 

19 CHAIR REILLY: Right. 

20 Commissioner Kruer. 

21 COMMISSIONER KRUER: Just briefly. 

22 I feel I have to reinforce what Commissioner 

23 Reilly has said. It is not that it is the greatest thing, 

24 but because of the slide area, and because the dirt has to be 

25 moved up into the bowl, and because you must contain the dirt 
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on site, and balance the site, anything else to do that, the 

2 only way you can do it is to do it this way. If you don't, 

3 you do ·create tremendous problems trucking off 2500 to 3000 

4 truck loads of dirt, plus all of the other air quality 

5 damage, and all of the other things that you run into when 

6 you do this. 

7 So, it is really, really, important, that if you 

8 are going to do something on this site, make sure you balance 

9 it, otherwise you are going to wish that you did that later. 

10 CHAIR REILLY: Are there any other comments, or 

11 questions on this? 

12 [ No Response J 

13 All right, we've got a proposed amendment before 

14 us to expand the balancing of the bowl area by an additional 

15 3 acres. 

16 The maker of the motion is asking for a "Yes" 

17 vote. Will the secretary please call the roll. 

18 

19 

20 

21 

22 

23 

24 

25 

SECRETARY GOEHLER: Commissioner McClain-Hill? 

COMMISSIONER MC CLAIN-HILL: Yes. 

SECRETARY GOEHLER: Commissioner Orr? 

COMMISSIONER ORR: No. 

SECRETARY GOEHLER: Commissioner Nichols? 

COMMISSIONER NICHOLS: Yes. 

SECRETARY GOEHLER: Commissioner Peters? 

COMMISSIONER PETERS: Yes. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

SECRETARY GOEHLER: Commissioner Potter? 

COMMISSIONER POTTER: Aye. 

SECRETARY GOEHLER: Commissioner Wan? 

COMMISSIONER WAN: No. 

SECRETARY GOEHLER: Commissioner Woolley? 

COMMISSIONER WOOLLEY: No. 

SECRETARY GOEHLER: Commissioner Burke? 

COMMISSIONER BURKE: Yes. 

SECRETARY GOEHLER: Commissioner Hart? 

COMMISSIONER HART: Yes. 

SECRETARY GOEHLER: Commissioner Iseman? 

COMMISSIONER ISEMAN: Yes. 

SECRETARY GOEHLER: Commissioner Kruer? 

COMMISSIONER KRUER: Yes. 

SECRETARY GOEHLER: Chairman Reilly? 

CHAIR REILLY: Yes. 

SECRETARY GOEHLER: Nine, three. 

CHAIR REILLY: All right. 

Are there any 

Commissioner Kruer? 

COMMISSIONER KRUER: I just want to pe clear on 
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22 something, if I could ask Mr. Edwards. 

23 Mr. Edwards, if I could just be clear on what you 

24 said earlier, so I understand, on the record, that you stated 

25 to me, I thought I heard, and to the rest of the Commission, 
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that you would dedicate, or pledge $2 million towards a 

2 habitat management plan, or conservation plan? 

3 MR. EDWARDS: Yes, we would, and what I really 

4 would like to do is have some specificity 

5 COMMISSIONER KRUER: Don't say it reluctantly. 

6 Say it very good. 

7 

8 

9 

MR. EDWARDS: Yes, yes. 

COMMISSIONER KRUER: You are happy to do it. 

MR. EDWARDS: And, but the point being, 

10 Commissioner Kruer, my guess is that that $2 million will be 

11 slightly in excess of that, and so if you want to give the 

12 city the additional ability to, you know, use those funds 

13 elsewhere. 

84 

14 COMMISSIONER KRUER: Sure, I'll take a floor of $2 

15 million, then. 

16 MR. EDWARDS: And, what they do, what they do, 

17 though, just so you know, they will go hire the Center for 

18 Natural Lands Management, and they will figure out what the 

19 endowment is --

20 COMMISSIONER KRUER: Right. 

21 MR. EDWARDS: -- so it is none wasting, and it is, 

22 you know, perpetual, when you get the level that you want. 

23 That is a long-winded "Yes". 

24 

25 

COMMISSIONER KRUER: Thank you for doing that. 

EXECUTIVE DIRECTOR DOUGLAS: Were you just saying 
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1 a minimum of $2 million? 

2 MR. EDWARDS: No, I think I agreed to a ceiling of 

3 $2 million. 

4 EXECUTIVE DIRECTOR DOUGLAS: Just want to be 

5 clear. 

6 Commissioner Hart asked a question about whether 

7 or not the height is an issue, and staff indicated that we 

8 thought we had worked that out, so can I ask staff to respond 

9 to that. 

10 CHAIR REILLY: The height of what? 

11 COMMISSIONER HART: Well, I notice in the City of 

12 Dana Point's submittal, that they have a section where they 

13 have issues with visual resources, and it specifically talks 

14 about the height of structures and things. 

15 So, Ms. Lee, if you could help me with that. 

16 CHAIR REILLY: Okay, staff. 

17 DEPUTY DIRECTOR LEE: Thank you, through the 

18 Chair. 

19 Commissioner Hart, we did meet with the city on 

20 this issue, as well, and we thought it had been addressed by 

21 the revisions we made in the addendum. We certainly are 

22 comfortable with the heights that are shown. 

23 COMMISSIONER HART: Okay. 

24 DEPUTY DIRECTOR LEE: It was more that we felt 

25 that there was the need to tie down, whether it was measured 
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from finished grade. And, so I hope that has been clarifi~d, 

2 and that the language is as we discussed it with them. 

3 COMMISSIONER HART: Maybe, just to close the loop, 

4 is there a representative from the city that can speak to 

5 that, and agree that we've found the successful resolution? 

6 [ No Response ] 

7 Nothing is simple. 

Or, the applicant's team, either somebody. 8 

9 

10 

MR. EDWARDS: Would you identify where that is? 

DEPUTY DIRECTOR LEE: The language that we 

11 modified says the commercial development along Pacific Coast 

12 Highway shall have a maximum allowable height of 40 feet 

13 above existing grade, comma, 32- to 35-feet above finished 

14 grade. 

15 MR. EDWARDS: Yes. 

16 COMMISSIONER HART: Good, thank you. 

17 CHAIR REILLY: All right, are there any other 

18 amendments to be offered by Commissioners? 

19 ( No Response 

20 Seeing none, we will move to a vote on the main 

21 motion before us, which is -- okay, the main motion before 

22 us, which is to certify the Land Use Plan for the City of 

23 Dana Point, as modified by the staff report, and as that has 

24 been modified by the amendments that have gone before. 

25 So, before we move to vote on that, Commissioner 

.~9672 WIUSPERJNG WAY 
OAK.IIL'RST, CA 93644 

UNCERTIFIED DRAFT COPY 

PRISCILLA PIKE 
Court Reporting Seroices 

mt n pris@sicrratcl.com 

TEI..EPUONE 
(559) 683.fl230 



87 

1 Peters had a comment. 

2 COMMISSIONER PETERS: Thank you, Mr. Chair, I just 

3 wanted to explain my position, so that in case it comes out 

4 on the prevailing side, that they understand what I am 

5 interested in. And, by the way, thanks to everyone who has 

6 worked on this. It was a lot of work, and good effort. 

7 My concern is that I still haven't -- as I said at 

8 the beginning -- I still don't have the answers to the 

9 questions that Dr. Johnsson raised about the revetment, 

10 whether there is an intermediate grading plan that could be 

11 used, and whether there is less intensive use that we could 

12 use on that, and I am willing to balance as we've discussed 

13 here. 

14 My interest is in -- I would take a little bit 

15 different view. My interest would be to balance away from 

16 the strand, and that was why I would support the hotel in the 

17 bowl, part the reason I support the bowl, and so -- but, I 

18 still think this is a big enough project that we should have 

19 these answers, and more understanding of what our options 

20 are, with respect to the strand. 

21 This isn't a single family house, where, maybe, I 

22 wouldn't ask for the last study, but this is a case in which 

23 I think we needed it. 

24 CHAIR REILLY: All right. 

25 The motion is to certify the Land Use Plan. 
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And, Mr. Director, do you have a comment? 

2 EXECUTIVE DIRECTOR DOUGLAS: I just want counsel 

3 to read the motion into the record, relative to the 

4 revetment, so that we don't come back with any dispute on 

5 that. 

6 

7 

8 

9 

10 

CHAIR REILLY: Do we have it? 

EXECUTIVE DIRECTOR DOUGLAS: Yes, he has it. 

CHAIR REILLY: Fine. 

Give us our language, counsel. 

CHIEF COUNSEL FAUST: Thank you, Mr. Chairman. 

11 The establishment of a revetment of the same 

12 height and footprint size as the southerly 2240 feet of the 

13 existing revetment, along strand beach, through the 

14 repositioning of rocks that were once part of the existing 

15 revetment, and are still in the vicinity thereof, and the 

16 importation of up to 20 percent new rock by volume, including 

17 excavation and new bedding material and foundation shall 

18 constitute repair and maintenance of the existing revetment. 

19 In part, for that reason, such work would not 

20 constitute, quote, construction of a protective device that 

21 would substantially alter natural land forms along bluffs and 

22 cliffs, end quote. 

23 CHAIR REILLY: Yes, I think it is where we want to 

24 go. Let's use less than SO percent, as opposed to no more 

25 than 20 percent, there. 

UNCERTIFIED DRAFT COPY 

39672 WIUSPERING WAY 
OAKJIL'RST, CA 93644 

PRISCILLA PIKE 
Court Reporting Services 

mtnpris@sicrratcl.com 

n:LEPII$NE 
(559) 683·tl23o 

1:, 



89 

EXECUTIVE DIRECTOR DOUGLAS: Okay, we'll make that 

2 change. 

3 

4 

CHIEF COUNSEL FAUST: That's fine. 

CHAIR REILLY: All right. 

5 So, let's go to roll call on the motion to certify 

6 the Land Use Plan Amendment, and the maker of the motion is 

7 asking for a "Yes" vote. 

8 Will the secretary please call the roll. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SECRETARY GOEHLER: Commissioner Orr? 

COMMISSIONER ORR: No. 

SECRETARY GOEHLER: Commissioner Nichols? 

COMMISSIONER NICHOLS: Yes. 

SECRETARY GOEHLER: Commissioner Peters? 

COMMISSIONER PETERS: No. 

SECRETARY GOEHLER: Commissioner Potter? 

COMMISSIONER POTTER: No. 

SECRETARY GOEHLER: Commissioner Wan? 

COMMISSIONER WAN: No. 

SECRETARY GOEHLER: Commissioner Woolley? 

COMMISSIONER WOOLLEY: No. 

SECRETARY GOEHLER: Commissioner Burke? 

COMMISSIONER BURKE: Yes. 

SECRETARY GOEHLER: Commissioner Hart? 

COMMISSIONER HART: Yes. 

SECRETARY GOEHLER: Commissioner Iseman? 
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5 
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8 

COMMISSIONER ISEMAN: Yes. 

SECRETARY GOEHLER: Commissioner Kruer? 

COMMISSIONER KRUER: Yes. 

SECRETARY GOEHLER: Commissioner McClain-Hill? 

COMMISSIONER MC CLAIN-HILL: Yes. 

SECRETARY GOEHLER: Chairman Reilly? 

CHAIR REILLY: Yes. 

EXECUTIVE DIRECTOR DOUGLAS: Mr. Chairman, I just 

9 want to make sure you understand you need seven votes. 

10 

11 

12 

13 

14 

15 

16 

17 that. 

CHAIR REILLY: Okay. 

SECRETARY GOEHLER: It is seven, five. 

CHAIR REILLY: All right, the motion carries. 

Motion No. 4 is on page 12. 

EXECUTIVE DIRECTOR DOUGLAS: Mr. Chairman. 

CHAIR REILLY: Yes. 

EXECUTIVE DIRECTOR DOUGLAS: If I may help you on 

18 I think a motion that would adopt the plan with 

19 the suggested modifications, conformed to the changes that 

20 were made in the Land Use Plan would do it, and then we will 

21 make the conforming changes to reflect what you did. 

22 CHAIR REILLY: Well, given the fact that the 

23 Commission has already taken those actions, is staff willing 

24 to simply make the modifications to the Implementation Plan 

25 to conform with the motions that have already been approved 
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by the Commission? 

2 

3 

EXECUTIVE DIRECTOR DOUGLAS: I don't think so. 

CHAIR REILLY: All right. 

4 First of all, we need a motion on the Implement-

s ation Program. 

6 COMMISSIONER BURKE: So move. 

7 CHAIR REILLY: All right, moved by Commissioner 

8 Burke --

9 COMMISSIONER ISEMAN: Second. 

91 

10 CHAIR REILLY: -- seconded by Commissioner Iseman, 

11 and for the record, the motion is 

12 Why don't you read it. 

13 [ MOTION ] 

14 COMMISSIONER MC CLAIN-HILL: I move that the 

15 Commission certify the Implementation Program Amendment 1-03 

16 for the City of Dana Point, if it modified as suggested by 

17 the staff report. 

18 CHAIR REILLY: And, staff is suggesting that we 

19 make an amending motion, basically, incorporating the prior 

20 motions that we made relative to the LUP and make them apply 

21 appropriately to the IP? 

22 EXECUTIVE DIRECTOR DOUGLAS: That is correct, and 

23 then we would make those changes, if that motion passes. 

24 CHAIR REILLY: Commissioner Iseman, do you want to 

25 make that motion? 
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COMMISSIONER ISEMAN: Do you mean, do I want to 

2 comment? I'm sorry, I was having a side discussion, and did 

3 hear you. 

4 CHAIR REILLY: Staff is suggesting that we need an 

5 amending motion incorporating in the Implementation Plan 

6 those changes that we made by vote in the Land Use Plan. 

7 EXECUTIVE DIRECTOR DOUGLAS: Sounds like a good 

8 motion. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

seconded 

COMMISSIONER BURKE: I accept it 

COMMISSIONER PETERS: So moved. 

CHAIR REILLY: Moved by Commissioner Peters, 

by Commissioner Burke. 

Is there any discussion on the motion? 

COMMISSIONER MC CLAIN-HILL: Second. 

COMMISSIONER HART: This is the amending motion? 

CHAIR REILLY: The amending motion. 

COMMISSIONER MC CLAIN-HILL: Yes, second -- I 

18 thought you were still looking for a second. I'm sorry. 

19 CHAIR REILLY: No, we have a second, thank you. 

20 If there is no discussion, the maker of the motion 

21 is asking for a "Yes" vote. 

22 Will the secretary please call the roll. 

23 

24 

25 

SECRETARY GOEHLER: Commissioner Nichols? 

COMMISSIONER NICHOLS: Yes. 

SECRETARY GOEHLER: Commissioner Peters? 
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COMMISSIONER PETERS: Yes. 

SECRETARY GOEHLER: Commissioner Potter? 

COMMISSIONER POTTER: No. 

SECRETARY GOEHLER: Commissioner Wan? 

COMMISSIONER WAN: No. 

SECRETARY GOEHLER: Commissioner Woolley? 

COMMISSIONER WOOLLEY: No. 

SECRETARY GOEHLER: Commissioner Burke? 

COMMISSIONER BURKE: Yes. 

SECRETARY GOEHLER: Commissioner Hart? 

COMMISSIONER HART: Yes. 

SECRETARY GOEHLER: Commissioner Iseman? 

COMMISSIONER ISEMAN: Yes. 

SECRETARY GOEHLER: Commissioner Kruer? 

COMMISSIONER KRUER: Yes. 

SECRETARY GOEHLER: Commissioner McClain-Hill? 

COMMISSIONER MC CLAIN-HILL: Yes. 

SECRETARY GOEHLER: Commissioner Orr? 

COMMISSIONER ORR: No. 

SECRETARY GOEHLER: Chairman Reilly? 

CHAIR REILLY: Yes. 

SECRETARY GOEHLER: Eight, four. 

CHAIR REILLY: All right, that leaves us with the 

motion, to certify the Implementation Program. 

If there is no further discussion by 
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25 

Commissioners, ask the secretary to again call the roll. 

SECRETARY GOEHLER: Commissioner Peters? 

COMMISSIONER PETERS: No. 

SECRETARY GOEHLER: Commissioner Potter? 

COMMISSIONER POTTER: No. 

SECRETARY GOEHLER: Commissioner Wan? 

COMMISSIONER WAN: No. 

SECRETARY GOEHLER: Commissioner Woolley? 

COMMISSIONER WOOLLEY: No. 

SECRETARY GOEHLER: Commissioner Burke? 

COMMISSIONER BURKE: Yes. 

SECRETARY GOEHLER: Commissioner Hart? 

COMMISSIONER HART: Yes. 

SECRETARY GOEHLER: Commissioner Iseman? 

COMMISSIONER ISEMAN: Yes. 

SECRETARY GOEHLER: Commissioner Kruer? 

COMMISSIONER KRUER: Yes. 

SECRETARY GOEHLER: Commissioner McClain-Hill? 

COMMISSIONER MC CLAIN-HILL: Yes. 

SECRETARY GOEHLER: Commissioner Orr? 

COMMISSIONER ORR: No. 

SECRETARY GOEHLER: Commissioner Nichols? 

COMMISSIONER NICHOLS: Yes. 

SECRETARY GOEHLER: Chairman Reilly? 

CHAIR REILLY: Yes. 
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SECRETARY GOEHLER: Seven, five. 1 

2 CHAIR REILLY: All right, I believe that concludes 

3 our business today. 

4 The Land Use Amendment is approved, and I would 

5 like to thank everyone who has hung in there with us for this 

6 entire day, and thanks to the Commission and staff for your 

7 hard work on the matter. 

8 Thank you. 

9 * 

10 * 

11 Whereupon the hearing concluded at 8:50p.m. ] 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 

25 
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HEADLANDS RESERVE LLC 

May 14,2004 

Mr. Karl Schwing 
South Coast Area Office 
200 Oceangate, Suite 1000 
Long Beach, CA 90802-4302 

Re: Dana Point Headlands LCP A 1-03 

Dear Mr. Schwing: 

Via Facsimile & U.S. Mail 

RECEIVED 
South Coast Region 

MAY 1 7 2004 

CAliFORNIA 
COASTAL COMMISSION 

Coastal Commission staff suggested that the Headlands Reserve LLC prepare back-up 
information regarding the habitat conservation that has been implemented through the 
Central/Coastal Orange County NCCP/HCP ("NCCP/HCP") and the extent to which the 
Headlands has participated in that effort. The accomplishments of the NCCP/HCP for 
resource protection and enhancement are extensive. To help distill this information down 
to just a few pages, I asked Andrew Hartzell to prepare the summary letter which is 
attached. 

Mr. Hartzell's letter identifies the extent of the Headland's contribution to the 
establishment of the 37,000 acre Orange Reserve and the ongoing restoration and 
enhancement within the Orange Reserve. Via this contribution, impacts to 30 acres of 
coastal sage scrub on the Headlands site were deemed to be fully mitigated by the 
Resources Agencies. As you know, through the HDCP, we have greatly expanded the 
amount of conservation for coastal sage scrub and other sensitive habitats on the 
Headlands. Impacts to ESHA from the development, as authorized by the Commission's 
January 15, 2004 decision, is now only 11.29 acres or a little over 1/3 of that previously 
authorized in the NCCP/HCP. 

We stipulated to the creation/substantial restoration of over 12 acres of coastal sage scrub 
onsite which will exceed the required 1:1 creation/substantial restoration mitigation ratio. 
Moreover, we have agreed to the establishment of a management endowment for the 
perpetual monitoring, management and maintenance of the habitat resources onsite. 
These efforts plus our significant contributions to the establishment ofthe 37,000 acre 
Orange Reserve (11,000 acres in the coastal zone) more than adequately mitigate all 
impacts to ESHA from the Headlands project. To require an additional 2:1 mitigation is 
redundant and exceeds the requirements imposed on Newport Coast and the Carlsbad 
HMP. 

24849 Del Prado • Dana Point, California 92629 • 949-488-8800 • 949-488-8808 Fax 
E-mail: office@danapointheadlands.com • Web Site: www.danapointheadlands.com 



Mr. Karl Schwing 
May 14,2004 
Page 2 

Thus, the Findings and Suggested Modifications for the Dana Point Headlands LCP 
Amendment 1-03 should acknowledge the NCCP/HCP conservation and credit the 
project accordingly. Thank you for your consideration. 

Sincerely, 

Enclosure 

cc: Chairman Mike Reilly 
Deborah Lee 
Doug Chotkevys 
Kyle Butterwick 
Steve Kaufinan 

\~ 



DEAN DUNN-RANKIN 
SANDRA A. GALLE 
WILLIAM E. HALLE 
ANDREW K. HARTZELL 
HUGH HEWITT 
LAWRENCE]. HILTON 
JOHN D. HUDSON 

Kevin Darnall 
Headlands Reserve, LLC 
24849 Del Prado Avenue 
Dana Point, CA 92629 

HEWITT & O'NEIL LLP 

A1TORNEYSATLAW 

19900 MACARTHUR BoULEVARD, SUITE 1050 
IRVINE, CALIFORNIA 92612 

(949) 798-0500 • (949) 798-0511 (FAX) 
EMAIL: coUDSCI@hewittoncil.com 

WRITER'S DIRECT DIAL: (949) 798-0714 
EMAIL: abartzell@bewittoneilcom 

May 13,2004 
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STEVEN B. IMHOOF 
DENNIS D. O'NEIL 
JAY F. PALCHIKOPF 
PAULA. ROWE 
WILLIAM L TwOMEY 
JOHN P. YEAGER 

OPCOUNSI!L 

AMY W. LARKIN 

Re: Mitigation for Coastal Sage Scrub and Related Sensitive Species Impacts 
for the Dana Point Headlands Project 

Dear Mr. Darnall: 

I have been involved in the Southern California Coastal Sage Scrub Natural 
Community Conservation Planning (''NCCP") process since its beginning in the early 1990's and 
with the Dana Point Headlands project's participation in the Orange County Central/Coastal 
Subregional NCCPIHCP program (''NCCPIHCP Program") from its earliest days. With that 
background, I wish to provide some insight and clarification regarding the contribution of the 
Headlands project to the conservation of coastal sage scrub (and its attendant suite of associated 
sensitive plant and animal species, as well as frequently associated habitat communities) in the 
Coastal Subregion of Orange County. 

The State and local governments in southern California became very interested in 
ensuring the long-term conservation of, and adequate mitigation for impacts to, coastal sage 
scrub ("CSS") and the Coastal California gnatcatcher ("Gnatcatcher") in the late 1980's and 
early 1990's. 

In 1991, the State Legislation enacted the Natural Community Conservation 
Planning Act. The first Natural Community Conservation Plan effort was targeted for coastal 
sage scrub habitat in southern California. The California Resources Agency established a 
Scientific Review Panel to develop conservation guidelines for forming the NCCP land set aside 
and preserve management system to ensure the adequate long-term conservation and viability of 
coastal sage scrub and its inherent species. That Panel delimited what it viewed to be 
appropriate subregional boundaries for biologically sound NCCP subregions, and the Panel and 
the County of Orange placed the Dana Point Headlands site within the Orange County 
Central/Coastal subregion. The Headlands property owners had no say in the boundary lines, 
although they did voluntarily enroll the property in the NCCP coastal sage scrub conservation 
program in 1993, when asked to do so by the State. 
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Kevin Darnall 
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The essence of the NCCP program is that it is a regional ecosystem-based land set 
aside plan with a species and habitat monitoring, maintenance and management program funded 
to continue in perpetuity to ensure the long-term conservation and viability of coastal sage scrub 
and related/associated vegetation communities and their species. Significantly, the NCCP/HCP 
Program also contains a coastal sage scrub restoration and enhancement component for lands 
within the habitat reserve system ("Reserve System'') established by the program (some 
37,000 acres in size, 17,200 of which are within the Coastal Subarea) and funded by the 
Adaptive Management Endowment that has been established by the Participating Landowners as 
part of the NCCP/HCP Program. The long-term preservation and active, adaptive management 
of functioning habitats is viewed as the best means to conserve and maintain the highest levels of 
biodiversity and functioning habitat types in the State (as compared with a species-by-species or 
project-by-project preservation approach). 

In enacting the NCCP Act, the California Legislature found and declared that 
there was a real need in places such as Orange County for voluntary, larger scale, multiple 
species and habitat conservation plans which would be designed and created by multiple 
participating entities (landowners, public agencies, local jurisdictions and private interests), and 
which would establish both coordinated conservation commitments and biological impact 
mitigation satisfaction up front, in many cases in advance of actual impacts. The Legislature 
found that such plans could effectively address a specific project's biological impacts as well as 
effectively address the cumulative biological impacts of a number of development projects 
within a region. The Legislature also found that such plans could ensure the proper amounts of 
avoidance, minimization and compensation for impacts to sensitive habitats and that they could 
effectively provide for the conservation and restoration of sensitive species and habitats within a 
subregion. 1 

Thus, the NCCP/HCP Program was found to effectively protect and promote the 
long-term conservation of sensitive habitats such as coastal sage scrub, to protect the interests of 
the State in appropriately conserving sensitive habitats, and to ensure that impacts to sensitive 
habitats would be appropriately mitigated (on both an individual and cumulative basis) by 
projects impacting sensitive habitat pursuant to the terms of the program. 

The primary emphasis of the NCCP/HCP Program is the long-term protection, 
maintenance, management, restoration, enhancement and conservation of coastal sage scrub 
habitat and its associated species (together with habitats which are often found in association 
with CSS). 

The NCCPIHCP Program is, by design, a synergistic conservation program 
drawing upon a differing and complementary array of contributions to the preservation, 
restoration, enhancement, monitoring, management and overall conservation of coastal sage 
scrub habitat (and associated species and habitat types) made by various primary participants 
in the program. As noted in the EIR for the Headlands Project, primary participants in the 
NCCP/HCP Program contributed more than their proportionate share of mitigation for certain 
biological impacts and, in return, could rely on mitigation contributions from other primary 
participants, in whole or part, for certain other biological impacts. 
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The major contributors to the NCCP/HCP Program were the County of Orange, 
several of the local jurisdictions, and a group of public and private landowners. These 
landowners (both public and private) were designated as "Participating Landowners' in the 
program, and they included the owners and developers of the Headlands Project, acting on behalf 
of the project. 

According to the Habitat Conservation Plan ("HCP"i developed for the 
NCCPIHCP Program: 

Landowners represent a significant category of participants in the 
NCCP/HCP [P]rogram. Two types of landowners will be affected 
by the NCCP/HCP [Program]. The first category of landowners 
includes those that are contributing significant lands to the 
[NCCP/HCP Program habitat] Reserve System and/or funding for 
preparation of the NCCP/HCP [Program]. These are referred to as 
"participating landowners." They include [The Irvine Company], 
Chandis-Sherman [the owners/developers of the Headlands 
project], TCAs [Transportation Corridor Agencies], IRWD [Irvine 
Ranch Water District], UCI [University of California/Irvine], 
SCWD, METROPOLITAN [Metropolitan Water District of 
Southern California], SCE, DPR, CDFG and the County of 
Orange. The second category of landowners, termed "non
participating landowners," are those that are not contributing 
significantly to the preparation or implementation of the 
NCCP/HCP.... The roles and responsibilities for each of these 
landowner groups are summarized below. 

Participating Landowners[:] [U]nder the terms of the NCCP/HCP 
Implementation Agreement (IA)3

, these landowners will provide 
land and/or funding to support creation of the [NCCPIHCP 
Program habitat] Reserve System and/or implementation of the 
adaptive management program. Based on their contributions to the 
preparation and implementation of the HCP, no further CDFG or 
USFWS approvals and/or mitigation measures, except as 
provided for in the Implementation Agreement, wUI be required 
for protection of species .•. [or ]for impacts to [coastal sage 
scrub] and "covered" non-[ coastal sage scrub] habitats and 
"Identified Species" (and five plants on the Headlands site) on 
their lands located inside or outside the Reserve System .... 

Habitat Conservation Plan, Section 4.2.1 (Landowners) (emphasis added)4 

The Participating Landowners contributed to the formation ofthe NCCP/HCP Program in 
differing ways. For example, the NCCP/HCP Program recognized that The Irvine Company was 
not contributing any money to the Adaptive Management Endowment fund. 5 This endowment 
fund plays a critical role in the overall NCCP/HCP Program; it funds the long-term habitat and 
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species management, monitoring, creation, restoration and enhancement components of the 
conservation program, among other things. The absence of contributory funding from The Irvine 
Company for this important component of the NCCP/HCP Program was deemed appropriate in 
light of the lands which The Irvine Company was contributing to the program's habitat reserve 
system.6 

Likewise, the Headlands Project made a critical and unique contribution to the 
NCCP/HCP Program through a series of measures (discussed in more detail below) to promote 
the conservation, propagation and enhancement of the Pacific pocket mouse population in the 
Coastal Subregion. Without this significant and unique contribution by the Headlands Project, 
development of other lands within the Coastal Subregion would have been precluded, as such 
projects would not have been able to adequately offset their impacts to the loss of potential 
Pacific pocket mouse habitat. Moreover, the NCCP/HCP Program Reserve System of coastal 
sage scrub and associated habitats would have been inadequately created, as it would have not 
appropriately addressed the conservation of an important endangered species, the pocket mouse, 
that is an obligate of coastal sage scrub habitat near the coast. No other private entity to this day 
has contributed more financial and other resources to the effort to promote the conservation and 
recovery of this endangered coastal sage scrub species. 

The NCCP/HCP Program specifically found that the Headlands Project had 
properly mitigated for its coastal sage scrub and related species impacts (both on an individual 
and cumulative regional basis) in the coastal subarea through a combination of contributions to 
the program: 

From an endangered species/habitat protection perspective, the 
Take for all of the listed and sensitive species on the Headlands 
site that would result from planned activities is considered 
adequately mitigated by the provisions of Sections 4.5.1 and 4.5.4 
of the NCCP/HCP7 and Section 8.3.2 of the hnplementation 
Agreement.8 *** Cumulatively, these mitigation measures will 
contribute to maintaining and, potentially, enhancing subregional 
biodiversity and the prospects for survival of and recovery of 
"Identified Species" as defined in the Implementation Agreement.9 

The NCCP/HCP Program anticipated that the Headlands Project would impact at 
least an estimated 30 acres of coastal sage scrub habitat. The mitigation contribution made by 
the Headlands Project was evaluated as satisfying even higher levels of impact to coastal sage 
scrub habitat. 10 The program also recognized that the location of the CSS habitat to be impacted 
was unknown, so the plan preparers had to assume impacts to the most biologically sensitive 
areas possible. 

The Headlands Program contributed enormously to the formation and 
implementation of the NCCP/HCP Program by contributing a variety of habitat conservation 
elements to the NCCP/HCP coastal sage scrub program, including: 

• contributing significant funding for the development of the NCCP/HCP program; 
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• contributing $500,000 to the Adaptive Management Endowment (which will 
enable enhancement and restoration of coastal sage scrub within and to the 
Program's Reserve System, adding CSS acreage to the Reserve System, see 
below); 

• contributing $350,000 for the scientific study, propagation and enhancement of 
the Pacific pocket mouse population within the Coastal Zone; 

• providing an 8-year, rent-free temporary pocket mouse preserve area to study the 
species' propagation and habitat restoration and enhancement; 

• allowing the expansion and creation of suitable habitat for the pocket mouse on 
the Headlands property; 

• committing to provide a long-term private Pacific pocket mouse preserve area on 
the Headlands property should the government agencies decide not to pursue a 
government controlled pocket mouse preserve on a portion of the property; 

• imposing construction mitigation measures specific to the sensitivities of the 
pocket mouse; 

• providing an option for the sale of portion of the Headlands property for 
conservation purposes; 

• providing a temporary moratorium on development of a portion of the Headlands 
property; 

• providing for the translocation of the Blockrnan's dudleya in the Coastal Zone; 

• participating in the non-profit Board of Directors overseeing the operation of the 
NCCP/HCP Program's habitat Reserve System; 

The planned activities of the Participating Landowners and certain participating 
jurisdictions were to be evaluated as a whole in light of the mitigation and conservation measures 
for coastal sage scrub and related species provided by the NCCP/HCP Program, as a whole. In 
short, the NCCP/HCP Program did not use a precise formulaic approach to assign the allocation 
of mitigation contributions among the Participating Landowners and other major contributing 
entities. The mitigation was set at a level not only to sufficiently mitigate on an individual 
project level, but also to sufficiently mitigate for coastal sage scrub impacts on a cumulative 
impact level. 

The superior achievements in coastal sage scrub conservation attained by virtue of 
the voluntary development and establishment of the NCCPIHCP Program were made possible by 
the varied mix of coastal sage scrub conservation contributions and the synergistic affect which 
they produced. As explained in the Habitat Conservation Plan, the subregional focus of the 
NCCP/HCP habitat protection program provides important advantages over past efforts to 
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address environmental protection issues on a project-by-project basis. Together, the various 
contributions of the Participating Landowners and participating local jurisdictions and other 
entities combined in a synergistic and holistic manner to create the NCCP/HCP Program Reserve 
System, which, among other things: 

(1) Sets aside more than 37,000 acres of habitat for sensitive species in central 
and coastal Orange County. Ofthis acreage, 17,200 acres are within the Coastal Subarea and 
10,964 acres are within the Coastal Zone. 

(2) Sets aside more than 19,800 acres of coastal sage scrub habitat 
(5,670 acres of which are in the Coastal Zone). Other habitats include approximately 7,300 acres 
of chaparral, 6,100 acres of grasslands, 1,800 acres of riparian habitat, 950 acres of woodland, 
200 acres of forest habitat, as well as six other habitat types found in the subregion. 

(3) Provides known habitat for roughly 380 pairs of the Gnatcatcher and 
674 pairs of the coastal cactus wren. 

(4) Contains all ofthe habitat which the U.S. Fish and Wildlife Service deems 
to be critical habitat for sensitive coastal sage scrub species within this subregion. 

(5) Provides for no-net-loss of coastal sage scrub habitat value through a 
combination of the CSS set aside initially in the NCCP/HCP Program Reserve System plus the 
creation, restoration and enhancement of coastal sage scrub provided for by the Adaptive 
Management Endowment, as well as the long-term maintenance, monitoring and management of 
that habitat made possible through the endowment. 1 1 

It should be noted that the Adaptive Management Endowment, to which the 
Headlands Project contributes, will be used, in part, to restore and enhance coastal sage scrub 
acreage within the NCCP/HCP Program habitat Reserve System. As explained in the Habitat 
Conservation Plan: 

The primary source of funding for enhancement and restoration 
measures within the Reserve [System] will consist of the 
Management Endowment [contributed by the Participating 
Landowners] and the mitigation fees paid by "non-participating 
landowners" who elect to use the NCCP fee option to offset 
development impacts on occupied habitat currently protected under 
federal law on lands located outside the Reserve System. Highest 
priority for restoration/enhancement within the Reserve [System] 
shall be for CSS habitat. 12 

The Habitat Conservation Plan continues on to note various areas within the Coastal 
Subarea which will be targeted for CSS restoration and enhancement, including portions of the 
Coyote Canyon landfill, adjacent to the strawberry fields below Sand Canyon Reservoir, and at 
El Capitan Park. Other areas include areas around Quail Hill, upper Shady Canyon, Bommer 
Canyon and Buck Gully. 
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In sum, the Headlands Project, as a Participating Landowner and essential 
participant in the NCCP/HCP Program, has contributed to the long-tenn preservation, 
management, restoration, enhancement and conservation of coastal sage scrub (and its associated 
species) within the Coastal Subarea to an extraordinary degree and has achieved a level of 
mitigation for its impacts to coastal sage scrub and other sensitive habitats and species on its 
project site to a degree that could never have been achieved through the traditional imposition of 
measures under the Coastal Act or other State or federal environmental permitting process. 

Very truly yours, 

- ~L.t 
Andrew K. Hartzell 

AKH/sml 

In enacting the NCCP Act, the California Legislature found and declared that: 

....... 
(b) There is a need for broad-based planning to provide for effective protection and conservation of the state's 
wildlife heritage while continuing to allow appropriate development and growth. 

(c) Natural community conservation planning is an effective tool in protecting California's natural diversity 
while reducing conflicts between protection of the state's wildlife heritage and reasonable use of natural resources 
for economic development. 

(d) Natural community conservation planning promotes coordination and cooperation among public agencies, 
landowners, and other private interests, provides a mechanism by which landowners and development proponents 
can effectively address cumulative impact concerns, promotes conservation ofunfragmented habitat areas, promotes 
multispecies and multihabitat management and conservation, provides one option for identifying and ensuring 
appropriate mitigation that is roughly proportional to impacts on fish and wildlife, and promotes the conservation of 
broad-based natural communities and species diversity. 

(e) Natural community conservation planning can provide for efficient use and protection of natural and 
economic resources while promoting greater sensitivity to important elements of the state's critical natural diversity. 

(f) Natural community conservation planning is a voluntary and effective planning process that can facilitate 
early coordination to protect the interests of the state, the federal government, and local public agencies, landowners, 
and other private parties. 

(g) Natural community conservation planning is a mechanism that can provide an early planning framework 
for proposed development projects within the planning area in order to avoid, minimize, and compensate for project 
impacts to wildlife. 

( i) The purpose of natural community conservation planning is to sustain and restore those species and their 
habitat identified by the department that are necessary to maintain the continued viability of those biological 
communities impacted by human changes to the landscape. 

Cal. Fish and Game Code§ 2801. 

Habitat Conservation Plan, County of Orange NCCP Central and Coastal Subregion, dated Aprill4, 1997. 

Implementation Agreement Regarding the Natural Community Conservation Plan for the Centra1/Coastal 
Sage Scrub Natural Community Conservation Program, dated July 17, 1996. 

Habitat Conservation Plan, County of Orange NCCP Central and Coastal Subregion, dated Aprill4, 1997. 
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Habitat Conservation Plan, County of Orange NCCP Central and Coastal Subregion, dated April 14, 1997, 
Section 6.2.1. · 

6 As another example, even those who contributed money to the Adaptive Management Endowment did so to 
different degrees, recognizing various differing other contributions that the Participating Landowners were making 
to the NCCPIHCP Program •. For .example, -the Metropolitan Water District contributed $1 million to. this. . . ......... __ _ _ _ _ _ _ _ . 
Endowment, the Headlands Project contributed $0.5 million and Southern California Edison contributed 
$0.4 million. Habitat Conservation Plan, County of Orange NCCP Central and Coastal Subregion, dated April 14, 
1997, Section 6.2.2. 

Habitat Conservation Plan, County of Orange NCCP Central and Coastal Subregion, dated Aprill4, 1997. 

Implementation Agreement Regarding the Natural Community Conservation Plan for the CentraVCoastal 
Sage Scrub Natural Community Conservation Program, dated July 17, 1996. 

Habitat Conservation Plan, County of Orange NCCP Central and Coastal Subregion, dated April 14, 1997, 
Section 4.5.4. 
10 Implementation Agreement Regarding the Natural Community Conservation Plan for the CentraVCoastal 
Sage Scrub Natural Community Conservation Program, Section 4.4(i). 
II Some of the benefits provided by the NCCP/HCP Program which were achieved by utilizing a subregional 

ecosystem level of focus included: 

A subregional habitat Reserve System is created that: 

)> includes more than 37,000 ·acres of wildlands in a permanent habitat reserve that will prohibit 
residential, commercial and industrial uses, intensive recreation, and other incompatible activities; 

)> protects adequate habitat for a federally-listed species, the Gnatcatcher, as required under the Special 
4( d) Rule and for 38 additional Identified Species; 

)> addresses the need to protect biodiversity on a subregional level by providing for multiple-species and 
multiple habitat protection, including representative habitat of 12 of the 13 major habitat types existing 
in the County, several of which are of sufficient scale to be treated as "covered habitats;" 

)> protects and enhances biological connectivity within the subregion and between this subregion and 
adjacent NCCP subregions; 

)> establishes a habitat Reserve System that is capable of being used to offset development impacts 
outside the reserve and throughout the subregion that would affect CSS and non-CSS habitat; 

)> completes the minimization and avoidance measures initiated by the County a part of its regional open 
space strategy; 

)> provides, through implementation of the adaptive management program and associated monitoring, a 
greatly increased understanding of the ecology of the target and "Identified Species", CSS, and the 
overall CSS habitat mosaic; 

)> provides a "living nwseum" that can be used to preserve the natural heritage of Orange County; 

)> provides a dynamic, ecosystem-level laboratory that can be used by academic, scientific, and 
educational institutions for study and research to improve protection and management of the region's 
remaining biological resources. 

Creation and implementation of a coordinated management program that will: 
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> implement an "adaptive management" approach on a subregional level, consistent with the NCCP 
Conservation Guidelines, thereby maintaining the long-term net habitat value of the CSS habitat 
mosaic; 

> incorporate land management policies which emphasize long-term habitat protection; 

> increase certainty within the regulatory and scientific community in terms of the ability of reserve 
managers to adequately protect and manage sensitive species; 

> take advantage of opportunities to expand the current distribution of listed (e.g., the Pacific pocket 
mouse) and "Identified Species" within the subregion; 

> identify opportunities, and implement systematic long-term restoration and enhancement measures for 
both CSS and non-CSS habitat within the Reserve System; 

> protect sensitive biological resources by providing for the coordinated control of exotic and invasive 
plant and animal species, including cowbird trapping, eliminating artichoke thistle, and controlling 
other invasive plant species; 

> implement systematic species/habitat monitoring and field surveys within the habitat Reserve System, 
both to achieve short-term and long-term management goals; 

> coordinate habitat management activities on a subregional level; 

> implement coordinated fire management, including more benign fuel modification practices, and 
improved attention to preventive practices that will benefit both biological resources and communities 
adjacent to the habitat Reserve System; 

> implement a recreation/access control plan that will provide for appropriate public use and enjoyment 
of the Reserve System while protecting sensitive resources; 

> implement an agricultural management plan that will control agricultural practices while the Reserve 
System is being assembled, and lead to phasing out of agricultural activities within the Reserve System 
that do not contribute directly to long-term management and enhancement of biological resources. 

Creation of a subregion management corporation that will: 

> administer the habitat Reserve System and coordinate ongoing habitat management programs; 

> solicit and receive funding and land for inclusion in the subregional management program; 

> disburse funds to individual public agency reserve landowners and managers; 

> receive and disseminate scientific information concerning species and habitats, advancements in 
habitat management techniques, and so forth, to participating reserve owners/managers and the public; 

> prepare annual monitoring reports that allow the public and regulatory agencies to evaluate the 
performance of the adaptive management program (e.g. fire management, invasive species control and 
grazing management practices) and; 

> as necessary, fine-tune management practices under the adaptive management approach, amend 
reserve policies, and add or delete species from the list of species that receive regulatory coverage 
within the subregion. 
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NCCP/HCP Section 5.1 Adaptive Management 
12 Habitat Conservation Plan, County of Orange NCCP Central and Coastal Subregion, dated April 14, 1997, 
Section 5.6. 

3/12/04 3043.5 
H&O: #15536 vi 

--- . ---~--· -------·--------- ----·-----------.....------- ----------------



------------------------------------~--------------

TV OF DANA POINT 

June 7, 2004 

Mike Reilly, Chair 
Coastal Commissioners 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2219 

.~ 

' 

Re: Revised Findings and Suggested Modifications; 

OfFICE Of THE CITY MANAGER 

Th lOa 

City of Dana Point Local Coastal Program Amendment, No.l-03 

Agenda Item: Thursday, Item lOa (Dana Point Headlands) 

Dear Chairman Reilly: 

On Thursday, June 10, 2004, the Commission will consider Agenda Item lOa, the 
adoption of Revised Findings in support of the Commission's action on January 15, 
2004 denying the LCP amendment as originally submitted, but approving it with 
suggested modifications. Because the staff recommendation is fundamentally flawed, 
the City respectfully submits that the Commission cannot and should not adopt the 
Revised Findings, as currently presented. 

The draft Revised Findings proposed by your staff do not accurately reflect the intent 
expressed by the Commissioners in their January 15, 2004 approval. Most 
significantly, staffs recommendation blatantly ignores the clear direction of the 
Commission (endorsed by the Executive Director) to use the "balancing" approach. 
Instead, as detailed later in this letter, staffs findings specifically reject the ability of 
the Commission to balance conflicting policies under Section 30007.5 of the Coastal 
Act. 

In addition, staff has used an unusual format that combines the Revised Findings for 
denial of Motion 1 with the Revised Findings for approval of Motions 2 and 3. This 
makes it impossible for the Commission to comply with its own regulations; §13540 
requires that only members who prevailed on the vote can vote on the findings. Here, 
there are no separate, identifiable findings on which the prevailing members can vote. 

33282 Golden Lantern, Dana Point, CA 92629 • (949) 248-3500 • FAX (949) 248-9920 
Internet: www.danapolnt.org 
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The City's Requested Actions 

Staff supplied the City at an early date the draft Suggested Modifications, which 
facilitated the final product. The City is willing to implement virtually every one of 
the proposed Suggested Modifications, as is, except for one global change and two 
concepts that are detailed on page 16 of this letter. 

The Revised Findings are much more problematic and were never supplied to the 
City in a draft form. Rather than adopt the current draft of the Revised Findings, we 
urge that explicit instruction be provided to staff as to: 

I. The form or structure of the Findings. That is, the Revised Findings 
should not be bundled. Motion 1, which denied the original City 
submittal, should be separated from Motions 2 and 3, which approved the 
project subject to the Suggested Modifications. Section 13540 of the 
Public Resources Code necessitates this separation to ensure that only 
those members of the prevailing party vote on the respective motions. 

II. The content of the Revised Findings: The City requests that the 
Commission direct staff to the City's version of proposed draft findings 
and use these as a basis for preparation of Revised Findings that reflect the 
policy direction that was given at the January 2004 hearing. Under 
separate cover, the City is submitting a modified version to accurately set 
forth the basis for your decision, particularly as it relates to the balancing 
analysis. 

Further, consistent with the Commission discussion at the April 2004 meeting, we 
request that the preparation of Revised Findings, consistent with, but not limited to, 
the issues raised in this letter, be supervised directly by the Commission's Chief 
Counsel and the Attorney General's Office, and that the findings be subject to review 
by the City no later than July 21, 2004, and be brought back for adoption at the 
August 2004 meeting. 

For the Commission's convenience, we have included under Tab 1 a bullet summary 
of the City's primary concerns as detailed in this letter. We have also included the 
relevant transcript excerpts of Commissioner comments from the October 9, 2003 and 
January 15, 2004 hearings, which can be found under Tab 2. A detailed analysis of 
the major faults in the draft Revised Findings follows. 

zS 
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The January 2004 Decision and Need for Accurate Revised Findings. 

The Commission's January 15, 2004 decision was at variance with your staffs 
recommendation and with many of the suggested findings staff had prepared in 
advance of the hearing. In these circumstances the courts have recognized that post
hearing revised fmdings are required: " ... the Commission may - indeed, must -
issue revised findings when the decision it reaches departs in one or more particulars 
from the recommendation supplied by staff." (Sierra Club v Calif. Coastal Comm'n, 
107 Cal.App.4th 1030, 1034 (2003; rev. granted on other grounds, July 23, 2003). 
Such post-hearing findings must "reflect in writing the rationale that the 
Commissioners and staff articulated on the record at the . . . public hearing." (La 
Costa Beach Homeowners Assoc. v Calif. Coastal Comm'n, 101 Cal. App.4th 804, 
819 (2002). 

The fundamental purpose of findings is to create an accurate record that will allow 
interested parties, including the courts, to review the "analytical route the 
administrative agency traveled from evidence to action." (Topanga Assn. for a 
Scenic Community v County of Los Angeles, 11 Cal. 3d 506, 515 (1974). It is 
therefore essential that the revised findings now under consideration accurately reflect 
the actual reasoning - i.e., "the analytical route" - followed by the Commissioners 
who voted to approve the project. 

Unfortunately, in critical areas staffs draft Revised Findings have little relationship to 
the reasoning actually adopted by the Commission in its January 15, 2004 decision. 
Instead, the draft document offers novel analyses that were never a part of the 
Commission's reasoning or discussion, and in many places it continues to repeat 
arguments that were advanced by staff but expressly rejected by the Commission. 
These flaws pervade the draft Revised Findings. We discuss below the most pertinent 
aspects of the Commission's reasoning, and identify those areas in which the Revised 
Findings are at variance with the Commission's reasoning. 

The Commission's "Balancing" Analysis. 

The most striking failing of the draft Revised Findings is the staffs seeming 
intransigence on the issue of "balancing" competing Coastal Act policies. Staff has 
literally ignored what only can be characterized as explicit and unequivocal direction 
from the Commission and the Executive Director on this issue. Instead, staff has 
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concocted an "estoppel" argument, which is not "balancing" under Section 30007.5 of 
the Coastal Act, leaving your January decision vulnerable to legal challenge. 

At the January hearing, the Commissioners who approved the project focused heavily 
on the overall benefits of the project. They acknowledged that although some 
elements of the project arguably could be inconsistent with certain policies of the 
Coastal Act, other components of the project furthered important Coastal Act policies 
to such a great extent that, on balance, approval of the project would be most 
protective of significant coastal resources. The transcript of the January hearing (See 
excerpts, Tab 2) leave no doubt that the prevailing Commissioners intended to, and 
did, precisely apply the balancing approach established by §30007.5 of the Coastal 
Act.• 

For example, Commissioner Kruer explained that the project had to be balanced and 
evaluated against the more intense development allowed by the existing certified LCP 
which would be replaced by this project: 

"I just want to weigh in on the balancing part. I think that we cannot ignore 
the fact that the LCP on this project now, with the project that came before us 
today, is less than 25 percent, the residential units, of the approved 501. It is 
the commercial area is less than 15 percent of the LCP. The hotel is 33 
percent of LCP. The open space is over 100 percent increase than what it is in 
the LCP standards. The beach accessway is a five times increase. And, all of 
the public access issues, and public visitor facitlities, there are zero in the 
certified LCP, and there are 6 here. 

" ... I certainly see these benefits of the lowering, dramatically lowering the 
intensity of this development, and pursuant to the certified LCP, certainly, I 
can use the balancing provision." (Tr., pp. 58-59). 

1 Section 30007.5 states: 
"The Legislature further finds and recognizes that conflicts may occur between one or more 
policies of the division. The Legislature therefore declares that in carrying out the provisions of 
this division such conflicts be resolved in a manner which on balance is the most protective of 
significant coastal resources. In this context, the Legislature declares that broader policies which, 
for example, serve to concentrate development in close proximity to urban and employment 
centers may be more protective, overall, than specific wildlife habitat and other similar resource 
policies." 
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Executive Director Douglas next responded directly to Commissioner Kruer by 
endorsing his balancing approach based on the overall project benefits: 

". . . as I hear what you are saying, it seems to me that the best way to get to 
where some of you want to go - if that is where you want to go - is to use the 
balancing approach, but add all of the factors that are in play here, including 
the water quality improvements, that haven't been mentioned, but that are 
clearly a part of this, which but for the approval of the hotel wouldn't occur, 
as well as the access improvements that are part of this, as well as the 
underlying provisions that Commissioner Kruer just mentioned. 

"So, looking at the totality of those elements that are applicable here that 
make it unique to this particular site, that that would be a way, if a majority of 
you want to approve the other elements of what is being proposed here, that 
you could get there." (Tr., pp. 59-60). 

Executive Director Douglas again discussed the balancing approach: 

"Well, it is my understanding that if the motion that is on the floor passes, 
then you will have approved the siting of the hotel where it is being proposed, 
based on the approach I suggested, if you were inclined to use that, using the 
balancing approach in the findings. And, we would have to come back with 
modified findings to reflect that." (Tr., p. 63). 

Commissioner McClain-Hill later endorsed the balancing approach articulated above: 

" ... if you look at the overall project, and the overall project benefits, that 
they are substantial and significant, that the conservation of the open space is 
a significant benefit. 

"I believe . . . that the water quality plan is significant, and a significant 
improvement to the environment; the public amenities that will be paid for 
[by] the applicant is significant, and it more than justifies the inclusion of 
these additional acres in order to gain the benefits associated with the project." 
(Tr., p. 79). 

Commissioner Nichols echoed Commissioner McClain-Hills' analysis, and added that 
the habitat and species protections from the project would be better than what exists 
today without the project: 
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". . . overall, this is a project which is going to enhance habitat in Qrange 
County ... 

"The reality is that as a result of a combination of the NCCP and the 
additional measures that go beyond the NCCP in protection of habitat, and 
species, and the endowment of funding to actually manage the land, this 
project is going to go further than anything else that we've seen in the state in 
a long time. 

" ... if you take the land as it is today, versus the land [as] it will be after this 
development is done, habitat and species will be better off as a result of it." 
(Tr., pp. 80- 81 ). 

The Commission's reasoning could not have been more clearly articulated on the 
record: the Commission used a balancing approach pursuant to Coastal Act 
§30007.5, and found that on balance approval of the project was most protective of 
coastal resources. 

Staffs Revised Findings Reject the Commission's Balancing Analysis. 

Notwithstanding clear direction from the Commission and the Executive Director, 
staff has obstinately refused to apply the balancing approach. As shown above, using 
the balancing approach, the Commission evaluated the overall project benefits and 
detriments, and considered the impact on coastal resources as compared to both the 
existing LCP and compared to the land as it exists today. In both cases, the 
Commission concluded that the project would result in a superior job of advancing 
coastal protection policies. 

Instead, staff has simply charted its own course, offering Revised Findings that reject 
the application of "balancing" within the meaning of Section 30007.5 of the Coastal 
Act, stating on p. 180: "In conclusion, despite the positive aspects of this project and 
the potential benefits over the current regime, the project does not present a conflict 
in the strict sense in which that term is used in Sections 30200(b) and 30007.5." How 
is this possible, given the clear direction of the Commission at the January hearing? 
The answer is, it is not. 

Staffs thesis (not the Commission's) is that there are no conflicting Coastal Act 
policies at stake. This is plainly wrong, as is readily demonstrated by the 
straightforward balancing analysis that the City provided to the Commission prior to 
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the January 2004 hearing. The conflicting policies include those addressing public 
access (PRC §§30210-30212), encouragement of lower cost visitor and recreational 
facilities (PRC §§30213), recreation uses (PRC §§30220-30224), marine resource and 
water quality (PRC §§30230-30234), land resource policies (PRC §30240), 
development location (PRC § 30250), and visual qualities (PRC §30251 ). 

Case law leaves no doubt that balancing under Section 30007.5 can properly occur 
only where it is necessary to reconcile conflicting Coastal Act policies. (See ~. 
Bolsa Chica Land Trust v. Superior Court, 71 Cai.App.4th 493 (1999).) Your 
experienced planning and legal staff must know this. Consequently, not only do 
the draft Revised Findings ignore your decision, but also they render your decision 
vulnerable to legal challenge. 

While staff tries to undermine balancing, it also ignores the Commission's very 
germane decision with respect to the City of Carlsbad's Habitat Management Plan 
LCP Amendment and the subsequent Coastal Development Permit for the City Golf 
Course, noted by Chairman Reilly at the October 2003 hearing. (See Tab 2.) As 
recent as June 2003, the Commission approved, on staffs recommendation, an LCP 
amendment balancing the loss of ESHA against the greater benefits to be achieved by 
concentrating allowable development away from the habitat of greatest overall 
value-exactly as the Commission determined here. 

There are other fundamental legal problems with staffs purported balancing 
discussion: 

> Staffs Revised Findings assert that the potential impacts of the 
existing certified LCP are irrelevant to a balancing analysis because 
that LCP does not "provide a basis for a potential conflict" in coastal 
policies. (p. 178). Staffs findings contain lengthy and convoluted 
argument on this point-dismissing the certified LCP as a 
"hypothetical alternative" (p. 1 79)-none of which is supported by 
the language of the Coastal Act, and none of which was part of the 
analysis adopted by the Commissioners. The record shows that the 
Commissioners did expressly measure the project against the 
certified LCP as part of the balancing analysis. (See Tab 2.) The 
findings must reflect that analysis whether or not staff agrees with it. 

> Staffs Revised Findings erroneously insist, in their balancing 
approach, that the "baseline for determining whether a denial will 
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result in negative impacts is the current situation on the ground, not 
what one could legally build based on the current situation" (p. 179; 
emphasis added). On this basis, the revised findings reject the 
balancing approach based on the assumption that the situation "on the 
ground" is more protective of coastal resources than the project 
approved by the Commission. Again, staffs Revised Findings do not 
reflect the Commission's reasoning. As noted above by Commissioner 
Nichols, " ... if you take the land as it is today, versus the land [as] it 
will be after this development is done, habitat and species will be 
better off as a result of it." (See Tab 2.) This conclusion must be 
reflected in the balancing analysis as articulated in the revised 
findings. 

> Staffs Revised Findings also fail to adequately explain the scope and 
significance of the numerous resource enhancements and project 
amenities that were of critical importance to the Commission. For 
example, the Revised Findings disregard all benefits of the NCCP 
because they were ostensibly the result of "another agency's directive" 
(p. 176), and relegate features such as the 40 bed hostel and water 
quality benefits to the status of "ancillary amenit[ies] offered as a 
trade-off' that should not be part of the balancing process. This is at 
direct variance with the Commission's reasoning. The findings need to 
reflect the full range of project benefits that the Commission found to 
be significant in the balancing approach. 

> Staffs Revised Findings recount staffs prior requests for alternative 
designs concerning the revetment and relocation of the Bowl-area 
development, and then note that the project proponents "never 
presented convincing evidence that such a redesign is not possible." 
(p. 179). On that basis, staff finds that a conventional balancing 
analysis cannot be used because other alternative designs may have 
been preferable.2 This discussion, and all references to staff positions, 
arguments, and requests that were not a basis for the Commission's 
approval need to be omitted from the Revised Findings. 

2 This analysis is further refuted by the findings found in the Final Environmental Impact Report that 
considered several project alternatives, and the conclusions of 15 additional peer-reviewed studies that 
considered alternative scenarios, which were prepared at staff's request. 
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> Staffs purported "takings analysis" and questions about the legality of 
the existing, recorded subdivision map (p. 180) similarly have no place 
in the Revised Findings. 

In sum, the portion of the Revised Findings that address the Commission's balancing 
analysis (pp. 173-183) need to be redrafted to accurately reflect the "analytical route" 
adopted by the Commission. The staffs draft of the Revised Findings bears little 
relationship to the Commission's reasoning. By contrast, we believe the City's 
proposed findings do accurately reflect the Commission's reasoning on the balancing 
issue. (See City's proposed draft revised findings, balancing analysis.) 

Staff's "Estoppel" Argument Ignores the Commission's Decision. 

Instead ofbalancing under Section 30007.5, staff alleges a type of"estoppel" which it 
states involves a "balancing" of non-Coastal policy factors (~. the pre-1926 
subdivision, the NCCP, etc.). (See pp.181-183). This is not balancing under the 
Coastal Act. Further, it was never discussed as such by the Commissioners at the 
January 2004 hearing. Thus, this aspect of the draft Revised Findings does not 
accurately reflect the Commission's decision, does not accurately reflect the repeated 
advice given by the Executive Director, and frankly leaves the Commission's 
decision vulnerable to legal challenge because it cannot be said, as required by 
Section 30512 of the Coastal Act, that the LCPA is consistent with the Chapter 3 
policies of the Act or even the requirements of the Act (PRC §30007.5). 

Staff's Findings Format Confuses and Subverts the Commission's Decision. 

Staff has provided the Commission with a set of Findings that combine the Motion 1, 
Denial of the original submittal by the City, with the two subsequent motions for 
approval with recommended Suggested Modifications. By combining one set of 
Findings for two unrelated actions, the Draft Findings vote will enable 
Commissioners who actually voted against Motions 2 and 3 to vote on the Findings 
related to those approvals. This creates a situation that is clearly in violation of the 
law that requires that the vote be limited to "prevailing members." 

Furthermore, legally it will be impossible to separate which findings are relevant to 
which Motion. For example, some Findings that are associated with the denial of the 
original submittal under Motion 1 are not appropriate or relevant to the Findings 
associated with the approval of Motions 2 and 3. Rather, the inclusion of these 
Findings as a joint product allows the staff to continue to incorporate a number of 
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arguments that they utilized in a failed attempt to have the project, as amended, 
denied. 

If this decision is litigated, as the Executive Director repeatedly suggests it will be, 
then the current format is even more problematic. A judge will have an imposing task 
trying to separate the issues. Thus, many of the failed arguments by staff and the 
opponents of the approved project may insidiously sneak back into the legal 
challenge. The City also finds it curious that the Revised Findings are approximately 
70 pages long, of which staff has devoted over 60 pages to the Denial Motion (which 
obviously will not be litigated) and less than 15 pages to the Approval Motions. If 
the Findings are separated, then the Commission's direction, intent, and analytic 
process will be clear, and only those Commissioners who voted to approve the 
respective Motions will be eligible to vote. 

The current draft format is not consistent with past staff practice. For example, in 
June 2003, the staff Draft Findings on the City of Carlsbad Habitat Management Plan, 
Amendment No. 1-03B, explicitly separates the Findings for Denial from the 
Findings for Approval. As such, the Commission must direct staff to separate the 
Draft Findings so that the respective votes to approve Motions 1, 2, and 3 are done in 
a manner that is both consistent with the Section 13540 and clear as to which 
Findings apply to which Motion. 

Staff's "Hazards" Discussion is Flawed because the Strand Area is Neither a 
"Natural Landform" or "Blufr' 

Despite overwhelming evidence that that the Strand Area is neither a "natural 
landform" or "bluff," the Staffs Revised Findings continue to argue that it is both. 
As Chairman Reilly put it at the October 9, 2003 hearing: 

" ... I think it ends being a matter of judgment, whether you say it is a natural 
land form after you have graded 450,000 cubic yards, whether you say it is 
bluff because it extends down from the southern bluffs of Dana Point, as 
opposed to looking north, where I think the slope area become even more 
gentle, and I think we haven't argued that that was bluff because we have 
always allowed people to build right up to sand area there, immediately 
adjacent to the north, so that is an area of a judgment call, I think, more than 
real science, in that regard." (See Tab 2.) 
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Indeed, the evidence before the Commission demonstrated that there are no natural 
landforms left at the Strand, and there are neither bluffs nor cliffs present there. The 
heavy excavation and grading that was done decades ago to prepare pads for the old 
mobile home park, which consisted of approximately 435,000 cubic yards of cut and 
fill, resulted in a man-made shorefront fill slope protected by over 14,000 cubic yards 
of rip-rap rock, spread along 2,240 feet of the back beach. As is evident to even the 
most casual observer, the area now contains nearly two miles of neglected roads, 
dilapidated foundation pads for 90 mobile homes, five boarded up community 
buildings, retaining walls, storm drains, water pipes, and other utilities. By any 
commonsense interpretation, the areas adjacent to the existing revetment are not 
"natural landforms," as that term is used in Section 30253 of the Coastal Act. 

Moreover, the gentle, 5:1 (horizontal to vertical) average gradient from the upper 
portion of the Strand to the beach cannot be said to meet any definition of "bluff' or 
"Cliff." Bluffs and cliffs are primarily characterized by steepness, typically steeper 
than 1: 1, which is missing at the Strand area. Any substantial landform alteration that 
may have taken place occurred when the site was graded and the existing revetment 
was originally constructed. 

The lack of natural landforms, including the lack of bluff or cliff features in the 
Strand area, coupled with the salient fact that the revetment currently exists, make it 
impossible for the repaired revetment to create the type of impacts prohibited by 
Section 30253(2). The Revised Findings for Motions 2 and 3 must be edited to delete 
this irrelevant analysis, and should reflect the conclusion that the Strand area is not a 
bluff, cliff or natural landform. 

Staff's "Hazards Conclusion" Finding is Inconsistent with the Commission's 
Decision 

The Revised Findings contains lengthy Hazards - Conclusion section that relies on a 
number of policy arguments that were put forth by the staff and rejected by the 
Commission. This section mischaracterizes the Commission's decision as it relates to 
their approval of the revetment repair and maintenance. It also contains a lengthy 
hypothesis regarding theoretical rises in sea level and potential impacts to beach 
width that are not germane to the Commissions actions regarding Motions 2 and 3. 
First, these policy statements by staff were clearly refuted by the 15 additional 
technical studies that the City submitted at staff's request. Secondly, staff ignores the 
basic fact that the landowner is dedicating 5.2 acres of private beach to the public 
domain as Strand Park. A number of Commissioners cited the parks, and specifically 
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the increased beach width, as a primary factor in their decision to approve the project. 
This section is no more than a long policy argument that staff put forth in conjunction 
with their recommendation for denial, which the Commission rejected. Thus, the 
Hazards Conclusion section must reflect the analytic process that the Commission 
employed and their conclusions, hence eliminate all references in this section to 
policy arguments and particularly those that pertain to the beach. 

Staff's "Revetment" Finding is Flawed because it Improperly Leaves Open 
Issues that the Commission Resolved. 

With respect to the revetment, staff repeated states that if upgrades to the existing 
revetment can be accomplished through activities that qualify as repair and 
maintenance, the "object" of that repair and maintenance would not be subject to 
review against Section 30235 of the Coastal Act, ''only the method of repair and 
maintenance would be subject to such review." (See pp. 146, 150, 152). This finding 
makes it appear that open questions remain regarding the revetment which require 
further review in the permit context. In contrast, staff was previously provided with 
the proposed method of revetment repair and maintenance, which is fully consistent 
with the requirements of Suggested Modifications 63 and 64. 

The Commission reviewed the proposed design, location, and method of the repair 
and maintenance proposal, and took a separate vote to approve it, which passed by a 
9-3 margin. Accordingly, no further review should be required in the permit context, 
other than a Coastal Development Permit that is consistent with the Certified LCP. 
The Revised Findings and Suggested Modifications for Motions 2 and 3 should be 
revised to explicitly reach conclusion that the Commission did by stating an 
affirmative finding that the repair and maintenance, as proposed, is consistent with 
the Coastal Act. 

Additionally, staff discusses at great length hypothetical land use designs, "bluff' 
retreat, and other issues to qualify how the repair and maintenance of the revetment is 
allowable. The Commission undertook no such discussion, nor did they reach any of 
these conclusions. These policy arguments, which serve to qualify and limit the 
scope of the Commission's decision, must be deleted in their entirety. 

Staff's "Section 30235" Finding is Flawed because it Misinterprets the 
Commission's Revetment Decision. 

""!>5 
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Staff has drafted over eight pages of Draft Findings related to Section 30235 that 
essentially present arguments made in the October and January Staff reports that 
assume the shoreline protection is "new development." These arguments ignore the 
Commission's direction, as given at the October 2003 hearing, and the Commission's 
decision, as approved at the January 2004 hearing. At the October 2003 hearing, 
Commissioner's Reilly and Burke explicitly directed staff, the City and the landowner 
to revise the revetment configuration to make it conform to a "repair and 
maintenance." (See Tab 2). Chairman Reilly explained: 

"I think staff needs to go back and sit down with the applicant, and make 
some determination of what the limits are of repair and maintenance, at what 
point you get into reconstruction, and to take a close look at where you draw 
those lines, relative to what the applicant might be able to do down there on 
the beach, short of reconstructing an entire seawall." (Id.) 

Commissioner Burke further stated: " ... the question of what is repair of a revetment, 
and building a new revetment, I think that staff needs to really, kind of, you know, 
loosen- be reasonable on that one, okay." (Id.) 

Subsequent to that direction and prior to the January hearing, the City and landowner 
revised the revetment design to lower its height, provided a public access path on top 
of the revetment, and moved the revetment 10' landward at the centerline to create 
additional beach. At the January hearing, the staff report characterized these changes 
as "new construction," however, the Commission clearly disagreed with this analysis 
and voted 9-3 that it constituted repair and maintenance. Staff continues to include 
these "new construction" arguments in the Draft Findings, but they are wholly 
inappropriate for Motions 2 and 3. The decision by the Commission renders these 
policy arguments irrelevant, in that the Commission took direct actions that contradict 
these Draft Findings, and, as such they should be deleted. 

Staff's "ESHA Relationship to the NCCP" Finding is Flawed Because it Ignores 
the Commission's Decision and Details Policy Information that is Irrelevant. 

Staff spends five pages laboriously arguing the hypothetical policy differences 
between the ESHA determination and the NCCP program, all in an attempt to 
establish and detail why the Headlands' 1996 NCCPIHCP agreement should not 
qualify as a means of implementing balancing. In contrast, the Commission explicitly 
noted that the 1996 NCCP agreement was a factor in their deliberations and should be 
incorporated as a balancing component (See Tab 2 - Commissioner Nichols), 
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particularly as it relates to concentration of development and the preservation of 
habitat resources. 

Furthermore, when the Commission decided in August 2003 to approve the City of 
Carlsbad LCP Amendment No. 1-03B and the subsequent Golf Course application, 
No. A-6-CII-00-087, they specifically utilized the NCCP as a balancing component 
and no such hypothetical policy argument was put forth in the Findings. Rather, the 
Findings contained a summary conclusion that spoke directly to the decision the 
Commission had made (See Carlsbad Findings, Tab 3,). Thus, the references to the 
1996 NCCPIHCP should reflect the actual decisions of the Commission, and all 
hypothetical arguments pertaining to policy and planning differences between ESHA 
and the NCCP should be removed from the Revised Findings for Motions 2 and 3. 

Staff's "Development Location" Finding is Flawed because the Project Locates 
Development Adjacent to Existing Developed Areas. 

The residential and commercial development for the project is located adjacent to or 
in close proximity to existing developed areas. Staff essentially concurs with this 
fact, but makes a mistaken interpretation of Section 30250, wherein they submit that 
the project is inconsistent with the Coastal Act because the "Development must be 
designed with measures to ensure that there are no individual or cumulative 
significant adverse impacts." (See pp. 124, 125). 

The plain language of Section 30250 does not require any such qualifying criteria for 
the location of development that is adjacent to or in close proximity to existing 
development. Rather, it explicitly requires that when development cannot be placed 
in such locations that it be placed, " ... in other areas with adequate public services 
and where it will not have significant adverse effects, individually or cumulatively, on 
coastal resources." (Section 30250, Coastal Act). In other words, it is only those 
developments that are not adjacent to existing developed areas that are required to 
meet the adverse impact test. As such, all staff discussions in the Revised Findings 
that reference these criteria in conjunction with Section 30250 must be deleted. 

Staff's "Visual Resources" Analysis is Faulty because it Fails to Account for 
Existing Conditions. 

The staff assumes that the visual resource analysis is conducted against a hypothetical 
condition that assumes no fences, structures, revetment, roads, and/or other 
improvements exist on the property. For example, since the existing revetment will 
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remain after the project is built, staff claims that the revetment "degrades public 
views" because the shoreline would be more scenic if it wasn't there. This is absurd. 
All professional standards for visual analysis start from two basic premises. One, the 
conditions can only analyze by what currently exists (the "before") against what 
exists after the project is built (the "after"). Second, the most important criteria for 
analyzing visual resources is comparing the type and quality of public views that are 
afforded "before" and "after" the project. 

The Headlands project creates literally miles of visual resources in the form of public 
coastal and ocean views where~ currently exist. Numerous parks, open space, 
trails, overlooks, and public amenities will replace the current privately, fenced 
condition, where virtually no public views exist. Staff fails to identify any of these 
benefits in the Findings. Staff also improperly categorizes the grading operation as 
significantly altering natural landforms, a conclusion that the Commission did not 
reach. Instead, nearly every Commissioner who voted for the project cited the open 
space, parks, trails, and public amenities as primary reasons for their approval. (See 
Tab 2). As such, staff must edit the Revised Findings for Motions 2 and 3 to reflect 
the Commission's decision. 

Staff's "Recreation and Visitor Serving Facilities" Finding is Faulty because it 
Ignores the Numerous Project Public Amenities. 

With respect to low cost recreation and visitor-serving facilities, staffs draft Revised 
Findings determine that the project is inconsistent with Section 30213 of the Coastal 
Act by literally ignoring the substantial public amenities that the project provides. 
(See, p. 157-159). Ironically, the Headlands' project literally proposed more low cost 
visitor serving facilities than any project in the 28 year history of the Coastal Act. 

Currently, no low cost recreational or visitor serving facilities exist on the Headlands 
site. All but 20-acres of the 121.3-acre site are fenced, prohibiting all public access. 
The developed project creates substantial low cost recreational opportunities that 
were explicitly recognized by the Commission (See Tab 2). Parks, open space, trials, 
restrooms, a nature interpretive center, a veteran's memorial, the hotel; a hostel, the 
list goes on and on. 

Staff refuses to cite any of these amenities. Instead, they spend over 2 pages detailing 
an argument that was never discussed. Staffs sole argument is that a hypothetical 
reduction to the Strand Beach width, which theoretically occurs over a 75-year time 
frame, renders the project inconsistent because " ... the policies that would allow the 
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reconstruction of the revetment will allow development that progressively destroys a 
lower cost visitor and recreational facility, the sandy beach ... " (See pp. 158, 159). 

Again, ironically, Strand Beach is currently private property, and only becomes a 
public beach when the project is built. As such, the Revised Findings must be 
rewritten to address these obviously important and considerable coastal recreation and 
visitor serving components of the project, and staffs irrelevant "beach width" theory 
must be deleted in its entirety. 

Suggest Modifications Require Corrections/Revisions. 

The City is prepared to accept virtually all of the Suggested Modifications as 
currently drafted by staff. A few will have to undergo minor revisions to be 
consistent with the Final Findings. However, the current draft Suggested 
Modifications do contain two substantive issues that require amendment, and a global 
correction has not been implemented uniformly. 

1.) Global Change/New Technical Studies: Due to the detailed level of 
previous studies, staff has agreed that no new technical studies will be 
required for a CDP providing the land use plan currently contemplated 
is implemented in a timely manner. Staff has revised many of the 
Suggested Modifications to reflect this, but Suggested Modifications 
68 and 101 need to insert this concept. 

2.) $2 M. Amenity Funding: Based on the removal of the Harbor Point 
Park and the associated amenities, the landowner agreed to provide an 
additional $2 M. to be used to relocated public amenities and provide a 
habitat endowment for those City owned lands outside of the 
Conservation Park. Staff is limiting all of this funding for habitat 
management, even though that is not what was agreed to, and 
preliminary third party endowment estimates indicate the full $2 M. 
will not be required. Suggested Modification 87 must be revised to 
reflect the Commission's decision. 

3.) Public Trails/Utility Easements: The Commission approved the hotel 
over the staffs recommendation for denial. As such, all public 
services and amenities that are directly related to the hotel site should 
have been approved. Staff disagrees and has eliminated the hotel 
public trail and refuses to allow a relocation of the existing water and 
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gas utility easements. The trail provides the only year round link 
between the Dana Point Harbor side of the property and the Strand 
Beach side. The trail alignment can be designed to fall almost 
completely within existing trails where habitat has already been 
disturbed. The utility easement relocation will move the lines out of 
the future Headlands Conservation Park and place them below the 
public trail. As such, Suggested Modifications 91 and 183 must be 
revised. 

Finally, we are requesting that the Commission clarify that changes to the landscape 
palette for the developed areas may be processed as a minor LCP Amendment. The 
City thinks that the staff inserted restrictions for the common area slopes and entry 
features are not consistent with what the Commission approved, however, this issue 
was not specifically discussed at the hearing (either by the City or staff), so 
technically the City must now resubmit the matter. The Executive Director is 
refusing to process this change as a minor amendment. The Commission has the 
authority to deem it a minor LCP amendment. It involves adding non-invasive plants 
to a list, such as flowers and palm trees, which are commonly deemed appropriate for 
coastal development. 

Conclusion 

As you know, the Headlands property has been the subject of numerous past planning 
efforts that failed. The LCP Amendment, as approved by your Commission last 
January, was the by-product of a community based, environmentally endorsed 
planning process. We are grateful that your Commission recognized the substantial 
public benefits, the reductions in legal development rights, and the protection 
afforded to coastal resources. 

The City is profoundly concerned regarding the apparent willingness of staff to 
contravene the clear direction, intent, and decision of the Commission. We are also 
puzzled why this project has not been given a top priority by your staff, and why it 
has been subject to numerous delays. Specifically, the staff failed to provide the City 
with a copy of the Revised Findings within the statutory 60-day limit. Staff also 
failed to bring this matter before the Commission in a timely fashion that would 
enable the City to adopt the LCP Amendment within the statutory 180-day limit. 
Now, at this late date, staff has presented the Commission with a set of Revised 
Findings that are fundamentally flawed. Again, your experienced planning and legal 
staff must know this. 

1~0 I 
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Although we know that the Commission's vote is final, we bring these matters up 
because each "mistake" that staff makes results in another 60-day delay. We trust the 
Commission will recognize why the City and landowner are growing increasingly 
frustrated, and, as such, we hope that you will provide explicit direction to your staff 
along the lines outlined in this letter, so that this matter may be expeditiously 
resolved. 

Thank you for your cooperation. We appreciate your consideration of the City's 
position with respect to the Revised Findings, and look forward to discussing this 
further with you at the June 10 meeting 

Very 

! .. C. otkevys 
City Manager 

cc: Mayor and Dana Point City Council 
Peter Douglas, Executive Director, Coastal Commission 
JeffOderman, Office of the City Attorney 
A. Patrick Munoz, City Attorney 
Sanford Edward, Headlands Reserve LLC 

Enclosures 
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SUMMARY OF CITY'S PRIMARY CONCERNS 
REGARDING STAFF'S DRAFf REVISED FINDINGS 

• Staffs Revised Findings Reject the Commission's Balancing Analysis. 

• Staff's "Estoppel" Argument Ignores the Commission's Decision. 

• Staff's Findings Format Confuses and Subverts the Commission's Decision. 

• Staff's "Hazards" Finding is Flawed because the Strand Area Is Neither a 
"Natural Landform" or "Bluff." 

• Staff's "Hazards Conclusion" Finding is Inconsistent with the Commission's 
Decision. 

• Staff's "Revetment" Finding is Flawed because it Improperly Leaves Open 
Issues that the Commission Resolved. 

• Staff's "ESHA Relationship to the NCCP" Finding is Flawed Because it 
Ignores the Commission's Decision and Details Irrelevant Policy Information. 

• Staff's "Section 30235" Finding is Flawed because it Misinterprets the 
Commission's Revetment Decision. 

• Staff's "Development Location" Finding is Flawed because the Project Locates 
Development Adjacent to Existing Developed Areas. 

• Staff's "Visual Resources" Finding is Faulty because it Fails to Account for 
Existing Conditions. 



, October 9, 2003. · 
Dana Point LCP Amendment No. 2-02 

Commission/Staff Comments on the Record 

Topics: 

Balancing ESHA Impact (Cerdfied LCP, Final Maps, etc.); ESHA viability, NCCP 
Balancing 

Commissioner McClain-Hill: I appreciate the analysis that has bee.n offered 
with respect to what is, or isn't, permitted in the ES~ pursuant to the 
submitted LCP amendment; however. I don't believe that it does us -that 
we are best served by failing to consider other factors that bear on the 
disposition of this particular site. Those factors being the existing LCP. 
which would. in fact, allow development in the ESHA, the underlying 
entitlements - or the underlying subdivisions, and parcels that exist, and 
that if developed would result in a project that is significantly worse than 
what is before us. · 

I think we should carefully review and consider some development in the 
ESHA, because, frankly, I think that there is a scenario where we couldn't 
prevent it, under the existing LCP, and a takings analysis. 

Chairman Reilly: ... if we were simply looking at an LCP amendment, applying 
Chapter 3 of the Coastal Act, I think that I would be much more inclined 
to be in line with staffs recommendations, particularly with regards to the 
ESHA definitions . 

. -
... the alternatives that we leave ourselves with a denial on this project, are 
looking at implementation of a sub- division that would have greater 
impacts on ESHA, implementation under an LCP that if it doesn't have 
those kinds on impacts on ESHAs, it certainly would result in potential for 
much greater density of development than what is being recommended 
here . 

. . . when the Resource Agency challenged the long term viability of this 
ESHA, and staff. basically, said that that was not a standard that we use, it 
seems to me that the viability has been a standard that we•ve looked at in 
the past, at times, and there have been times· when they have assured us 
that because there was viability in similar cases, we have allowed 
incursions in ESHA and HCCPs (NCCPs ), balancing to the point by 
recognizirig some of the regional benefits that are realized by ~ and 



we've done that in Carlsbad, and we've done it in some other places, and I 
don't see any discussion in this staff report about the regional benefits, or 
how that comes into play here~ and I think we need to take a look at that. 

Commissioner Peters: Just a couple of things, I agree with the comments of my 
colleagues, particular Commissioner McClain-Hill and Chairman Reilly. 

Commissioaer Burke: ... I am going to agree with Cynthia McClain-Hill, 
because I believe that she and Chairman Reilly are right 

Executive Director Douglas: Yes, we have, and the way that I would 
characterize it is that it seems to me that you have given us some direction 
that there is a basis to allow some encroachment into the ESHA, based on 
a number of considerations, including the underlying subdivision, the 
former LCP, Mr. Damm's letter, the combination of those things would, at 
least in the direction that we get, justify some encroachment into the 
ESHA. 

NCCP/Chuck DammLetter 

Commissioner McClain-Hill: It is also my view, not insignificant, that an 
NCCP has been conducted with respect to the resources on this site, and 
while I am not prepared to say that that planning document is superior to, 
and/or trumps our authority as the Coastal Commission, I do believe that it 
is a document that should be considered, as we think about the best 
management practices, and development envelope for this particular site. 

And, finally, with respect to the correspondence between this 
Commission, and I think a prior owner, relative to that particular NCCP 
and its implications, again, I think it is appropriate to consider how that 
factors into what may be, or may not, ultimately, be permissible on this 
site. 

Chairman Reilly: And, L too, am concerned, and a little disturbed, that in the 
NCCP process, as we weighed in on that -- as our staff weighed in on this, 
that it was done in such a way that I think it could be interpreted to give 
someone reasonable reliance on developing the kind of plan that we have 
before us today. · 

Commissioner Peters: ... I just think that that letter is a bit of a complication in 
this case. and I am just not so sure it can be so easily dismissed. 

Commissioner Burke: These people have some entitlements, from all of the 
documentation they have, from both their LCP and from the letter ... 



Not Marblehead; Underlying Property Rights 

Commissioner Iseman: It was compared to Marblehead, and this isn't 
Marblehead. Dana Point did not put forward the project that San 
Clemente di<t to be sent back. 

Commissioner Kruer: I think that Commissioner McClain-Hill, and others, 
Chairman Reilly, I think this is different than Marblehead. When I look at 
it, and look at this particular project, I think it is totally different I think 
there are some very different issues here, in regarding to final map, 
subdivision map, having to do with the different letters that have been 
circulated from the Resource Agencies, certainly the certified LCP is 
different 

Hotel Development; Balancing 

Chairman Reilly: There are, also, potential water quality benefits that are in 
nexus with the hotel construction, and I think that I don't know if those 

· have been really weighed, in terms of their resource· improvements, 
against the potential impact of that particular facility. 

So, I think there are a number of things that staff can look at, as you are 
looking at the determination for what hapPens up on top. 

To allow some development in the ESHA;and·stuff, I think that is 
probably the primary development I spoke specifically about the water 
quality impacts of benefits of having the hotel there, and the tact that there 
is no nexus for those water quality benefits without it. So, I think it was 
mentioned, at least. 

Executive Director Douglas: We will look at that, but just so that you know, in 
terms of what we were looking at was increased incursions into the ESHA 
around the bowl, because that is where the fill is going to be, and that is 
where the residences go. 

But, then, in keeping together the remaining part of the ES~ what you 
are saying is have us look at the other elements of amenities that come 
with the hotel, and see whether we can't come to a point of recommending 
approval there. 

Commissioner Iseman: The hotel includes a restaurant, and this is one of the 
most extraordinary views on the coast, and to not have it be available for 
people to enjoy, I think, there are lots of way of enjoying the beach, and 
you don't always have to get sand in your feet to do it 



And, I think that, in terms of serving the public, and opening it up to the 
public, I think the hotel is a very important aspect for me. 

Strand Development- Natural Landform/Bluff 

Chairman Reilly: Relative to the beach in the strand area, I think it ends up 
being a matter of judgment, whether you say it is a natural land form after 
you have graded 450,000 cubic yards, whether you say it is a bluff 
because it extends down from the southern bluffs of Dana Point, as 
opposed to looking to the north, where I think the slope area becomes even 
more gentle, and I think we haven't argued that that was bluff because we 
have always allowed people to build right up to sand area there, 
immediately adjacent on the north, so that is an area of a judgment call, I 
think, more than real science, in that regard 

No SeawaiVRevetment Repair 

Chairman Reilly: As far as I am concerned, that putting a seawall in for new 
development is dead on arrival, relative to the staff recommendation. I 
don't think you can do it. I don't think you can find a way to do it under 
the Coastal Act I don't think you can balance for it in this particular 
application . 

. . . I think staff needs to go back and sit down with the applicant, and make 
some determination of what the limits are of repair and maintenance, at 
what point you get into reconstruction, and to take a close look at where 
you draw those lines, relative to what the applicant might be able to do 
down there on the beach, short of reconstructing an entire seawall. .. 

Commissioner Burke: ... the question of what is repair of a revetment, and 
building a new revetment, I think that staff needs to really, kind of, you 
know, loosen- be reasonable on that one, okay. 

Staff Direction/January Hearing 

Commissioner Burke: And, I think you have something to gain by coming back 
in January. 

Chairman Reilly: And, I think that all of us, you know, at least are targeting, 
that January meeting, and hoping that we get as much done between now 
and then as possible. 

Executive Director Douglas: ... what we think is doable is to come back for the 
January hearing with suggested modifications. We will, obviously, work 
as diligently as we can to get those suggested modification together, and 
have an opportunity for people to react to them. 



... we will commit to come back in January with suggested modifications. 

Chairman Reilly: Well, I think that getting it soon is important, and I think 
getting it right is even more important, and I would just ask staff, you had 
an opportunity to hear Commissioners' comments, and I think there bas 
certainly ~n, not unanimity with those comments, but some consistency, 
in terms of how we are looking at different aspects. 

We have a withdrawal, with the promise to bring it back in January ... 

General Comments 

Commissioner Iseman: I am sorry that this wasn't heard two monf:hs ago in 
August- is that two months ago? Yes. I am sorry that we didn't have the 
chance to do what we traditionally do, and that is approve something with 
conditions. It was very difficult for me to look at this project, and find 
that it was being denied . 

. . . I believe that the comments that you have gotten today should be 
encouraging. I hope they are somewhat encomaging to you. I think that 
there is an end in sight, and that there is a project that can be approved 
here. : 

Commissioner McClain-Hill: ... so that we can expeditiously see this piece of 
property and the magnificence that would be available to the public -
actually available to the public, in as quickly a time as possible ... 

So, I would just encourage you all to hang in there, keep working at it, and 
staff, I would encourage you to think more broadly about the record, as 
you come to some conclusions as to what is legally permissible on this 
site. 

Chairman Reilly: ... I would like staff to keep in mind that I think there are 
certainly environmental benefit in maximizing the reuse of soils on site, 
rather than having them trucked off to other locations . 

. . . what would trigger the transfer of the strand beach ownership, and I 
think that whenever this comes back to us, there needs to be a clear trigger 
for that to happen ... 

I think there is an approvable project here. I think that the applicant has 
done a good job of working with the site, and the community, certainly, 
there is a lot of support for it. 
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Commissioner Kruer: But, I think there are ways that you can balance these, 
that you can still create all of the benefits and the amenities that I think the 
developer has done a very good job in trying to do here, and in working 
with the city, and in working with other people in the community. I would 
just hate to see this project not a project happen here, because I think there 
can be a good project 

And, L for one, I think, maybe, we should have been able to come to some 
type of understanding between the sta.ff: and the Coastal Commission, and 
you at this point, with all of these public benefits, and things. 



January 15, 2004 
Dana Point LCP Amendment No. 2-02 

Commission/Staff Comments on the Record 

Topics: 

Balancing ESHA Impact (Certified LCP, Final Maps, etc.); ESHA viability, NCCP 
Balancing, Hotel Development 

Commissioner Nichols: I want to raise the issue of the balancing that was 
proposed for dealing with the ESHA matter ... 
... my concern is that having, you know, done an extremely cursory 
overview of having seen the area, it seemed to me that there were, clearly, 
some portions of this site that were, while still coastal sage scrub, not 
ESHA, and at the same time, the developer is, as part of the overall 
development here, proposing a very considerable increase in the amount 
of protection that is being offered in the conservation reserve, with the 
long term maintenance that is provided for that, that goes not only beyond 
anything that could have happened with the NCCP, but really represents 
something beyond what the state is doing in many instances, with land that 
we own, and are trying to preserve. 

Executive Director Douglas: Our approach and the recommendation for 
the 3.-some acres of incursion, was to use the balancing provision, the 
hybrid balancing approach, to allow that. 

If you take that approach, you could decide under that approach, that the 
additional area where the hotel is being proposed - which we are not 
recommending - but, if you chose to do that you could do that. There is 
nothing that limits you from saying that only 3.-some acres ofESHA can 
be permitted for development using the balancing clause. 

Chairman Reilly: ... This project is unique in so many ways, and not the least of 
which is the history of the project that we have been grappling with, and 
you know people have testified about using an ad hoc balancing method, 
or however you want to characterize it, but I would suggest to folks out 
there, you know, when we are aware that the current LCP, even though it 
was subject to a community referendum, was approved at a level of 
development must, much higher than what we are seeing before us. 

And, we are aware that there are old subdivisions efland underlying all of 
this LCP, and that could be actualized by the developer in a manner that 
would be, from our perspective, I think, potentially much more destructive 
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than anything we are looking at here, when we are aware that there were 
representations, at least in the current LCP, that would be in conflict with 
the ESHA findings that are before us today. 

The combination of all those things, I think, has lead our staff, and both 
staff and counsel, to adopt what is in a de facto way the ad hoc balancing 
that they have applied so far to the revetment, and to 3.75-acres around the 
bowl. 

I, frankly, you !mow, would be more comfortable in utilizing that 
approach, if Commissioners feel that they wanted to balance against 
another 3 acres for a hotel, or wanting to try to approach it that way, rather 
than countering and just in a de facto way making a finding that our staff 
is in error, in determining ESHA. 

Commissioner Kruer: I just want to weigh in on the balancing part. I think that 
we cannot ignore the fact that the LCP on this project now, with the 
project that came before us today, is less than 25 percent, the residential 
units, of the approved 501. It is the commercial area is less than 15 
percent of the LCP. The hotel area is 33 percent ofLCP. The open space 
is over 100 percent increase than what is in the LCP standards. The beach 
accessway is a five times increase. And, all of the public access issues, 
and public visitor facilities, there are zero in the certified LCP, and there 
area 6 here. 

We cannot ignore the fact that there are some rights here, entitlements, not 
only with the LCP, but also with the final map that was recorded many 
years ago. And, these issues you must put into your formula of 
considering this, and I certainly see these benefits of the lowering, 
dramatically lowering the intensity of this development, and pursuant to 
the Certified LCP, certainly, I can use the balancing provision. 

Executive Director Douglas: ... it seems to me that the best way to get to where 
some of you want to go- if that is where you want to go- is to use the 
balancing approach, but ad all of the factors that area in play here, 
including the water quality improvements, that haven't been mentioned, 
but that are clearly a part of this, which but for the approval of the hotel 
wouldn't occur, as well as the access improvements that are part of this, as 
well as the underlying provisions that Commissioner Kruer just 
mentioned . 

. . . If you want to say it is not ESHA, then I think you have to look at the 
substantial evidence issue, but the balancing is, to me, the better way to 
go, and I suggest that you consider that, if that is the way you want to go. 
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Commissioner McClain-Hill: I would, as the maker of the motion, request a 
''Yes" vote, of course, and would indicate to expect staff to draft findings 
that would indicate, or reflect, the motion being made in recognition of the 
factor cited by Commissioner Kruer, as amplified by Director Douglas, 
with respect to the balancing that would be the basis for the amendment. 

Executive Director Douglas: .. .it is my understanding that if the motion that is 
on the floor passes, that you will have approved the siting of the hotel 
where it is being proposed, based on the approach I suggested, if you were 
inclined to use that, using the balancing approach in the findings. And, we 
would have to come back with modified findings to reflect that. 

Chairman Reilly: ... the motion before us relates specifically to the hotel, and to 
what extent the current balancing provisions that staff has used for the 
revetment and the 3.75 acres around the bowl, to that area, as well- as I 
understand it - with reference to a number of the criteria issues that the 
Executive Director has mentioned. 

Bowl Development; Balancing 

Commissioner McClain-Hill: So, then, I would like to move that we expand the 
area to include the additional acreage within the bowl- since it was never 
my intention to withdraw from the project the development lots, with 
respect to any of the homes - for the same reasons, and in the same 
manner as we've done it with the previous two additional- or the previous 
additions to the project ... 

Can we treat the bowl acreage in the same way that we treated the hotel 
acreage? That is the motion I would like to make . 

. . .if you look at the overall project, and the overall project benefits, that 
they are substantial and significant, that the conservation of the open space 
is a significant benefit 

I believe, and you know, want to assert, that the water quality plan is 
significant, and a significant improvement to the environment; the public 
amenities that will be paid for by the applicant is significant, and it more 
than justifies the inclusion of these additional acres in order to gain the 
benefits associated with the project. 

Commissioner Nichols: The reality is that as a result of a combination of the 
NCCP and the additional measures that go beyond the NCCP in protection 
of habitat, and species, and the endowment of funding to actually manage 
the land, this project is going to go further than anything else that we've 
seen in the state in a long time. 
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Chairman Reilly: ... The one reason why I can reluctantly support this is the 
environmental impacts of having to truck that much stuff off site, in terms 
of air quality, gas, everything else, you know, just substantially 
overwhelms the potential, you know, damage that is going to be done 
here. So, it is two lousy choices, frankly, for me. 

Commissioner Kruer: It is not the greatest thing, but because of the slide area, 
and because the dirt has to be moved up into the bowl, and because you 
must contain the dirt on site, and balance the site, anything else to do that, 
the only way you can do it is to do it this way. If you don't you do create 
tremendous problems trucking off 2500 to 3000 truck loads of dirt, plus all 
of the other air quality damage, and all of the other things that you run into 
when you do this 

No New SeawalVRevetment Repair and Maintenance 

Commissioner McClain-Hill: I understand and have read thoroughly staff's 
analysis of the revetment, and I am not persuaded by that analysis that it is 
consistent with similar analysis of revetment repair and maintenance ... 

Commissioner Hart: ... I do think what we have, really, here is a third category, 
which is an existing seawall that was protecting development that exists 
there that is going to be repaired, and that is a different category than what 
we have been talking about in the past. So, I think that this is, probably, 
an extraordinarily small category of facts in a world where you had 
existing development with a seawall fell into disrepair, and is being 
repaired in this instance. 

So, I think that is a comfortable place for me anyway, on this issue. 

Commissioner Kruer: In San Diego, in October, I was trying to persuade and 
push the developer, like staff, to move back, and move the revetment back 
so, in fact, that could alleviate some of the grading in the strand area. 
Problem is, now, from all of the evidence, from the speakers, and from the 
analysis that I have looked at, and from Dr. Johnson's comments, too, I 
guess what I am concerned about, because of the revetment issue, is that to 
me, by merely we ask them to move the revetment back, it still is in the 
existing footprint. It is the same size and height. And, it is the same 
material. 

And, what I understand, by looking at this, and the representations I've 
gotten from different people, merely the fact of picking up a rock and 
repositioning it, and moving it into a structural position to protect the 
slope, I have some concern, because I do believe in Encinitas, back in 
September, we made a decision with a revetment that was almost 2500-
feet long, and we did a very similar thing. 
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.. .I don't want to punish somebody, and to me to call this new 
construction now, I do not believe we can leap to that from the mere fact 
of picking up rocks, salvaging those rocks, and putting them back in the 
same place, in an area, because I've asked them to move it back . 

. . . I think we've got to be very careful with this, calling this new 
development. I really don't want to do that, because then it is just going to 
create other problems, and I think we have used - it is not more than 50 
percent more new material. 

And, Section 13252(b) dictates that the replacement of more than 50 
percent of existing materials constitutes new construction. Let's not try to 
create new construction here, when I begged them to move the revetment 
back- and they are using most of all of the same material, maybe only 20 
percent the same material- I think we create a problem. 

Commissioner Iseman: I think one of the speakers, Don Low, was the one who 
said no good deed goes unpunished, and when you create an additional .2 
of an acre of beach, with an existing revetment, it seems that the developer 
was moving forward with a solution. 

The initial discussion we had in October, the Coastal Commission staff 
was recommending a new seawall, and now we are having a problem with 
an old revetment. So, I would just go along with the previous statements, 
and support of the revised old revetment. 

Commissioner Hart: Yes, Mr. Chair, I would like to withdraw the previous 
motion, and instead add a suggested modification that would define this 
revetment, the proposal by the applicant for the revetment, to be a repair 
and maintenance project, and then I would ask staff to spend some time 
drafting language that would reflect the right words to make that happen. 

Chairman Reilly: Moved by Commissioner Hart, seconded by Commissioner 
Iseman, to direct staff to develop the required policy language to 
characterize the changes to the revetment proposed by the city as 
qualifying under the repair and maintenance category. 

Executive Director Douglas: I just want counsel to read the motion into the 
record, relative to the revetment, so that we don't come back with any 
dispute on that. 

• 
Chief Counsel Faust: The establishment of a revetment of the same height and 

footprint size as the southerly 2240 feet of the existing revetment, along 
strand beac~ through the repositioning of rocks that were once part of the 
existing revetment, and are still in the vicinity thereof. And the 
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importation of us to 20 percent new rock by volume, including excavation 
and new bedding material and foundation shall constitute repair and 
maintenance of the existing revetment. 

In part, for that reason, such work would not constitute, quote construction 
of a protective device that would substantially alter natural land forms 
along bluffs and cliffs, end quote. 

Chairman Reilly: Yes, I think it is where we want to go. Let's use less than 50 
percent, as opposed to no more than 20 percent, there. 
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5T4TE CF CAUFORNIA -THE RESOURCES AGENCY GRAY DAVIS, ~ 

CALIFORNIA COASTAL COMMISSION 
SAN DIEGO AREA 
7575 METROPOLirAN DRIVE, SUITE 103 

SAN DIEGO, CA 92108-4402 
( 619) 767-2370 

TH 8D 

May22, 2003 

TO: COMMISSIONERS AND INTERESTED PERSONS 

FROM: DEBORAH LEE, SOUTH COAST DEPUTY DIRECTOR 
SHERIL YN SARB, DISTRICT MANAGER, SAN DIEGO OFFICE 
KERI AKERS, COASTAL PROGRAM ANALYST, SAN DIEGO 
OFFICE 

SUBJECT: STAFF RECOMMENDATION ON CITY OF CARLSBAD MAJOR 
AMENDMENT NO. 1-03B (HABITAT MANAGE:MENT PLAN) TO 
MELLO I, MELLO II, AND AGUA HENDIONDA LAND USE PLAN 
SEGMENTS, AND ASSOCIATED FEDERAL CONSISTENCY ITEM 
NO. CC-007-003 (For Public Hearing and Possible Commission Action 
at the Meeting of June 11-13, 2003) 

SYNOPSIS 

SUMMARY OF AMENDMENT REQUEST 

The amendment submittal includes the draft Habitat Management Plan (HMP), dated 
December 1999, second addendum to the HMP (December 16, 2002), ail,d revisions to 
the Mello I, Mello II and Agua Hedionda land use plans. No changes to the City's 
certified Implementation Plan (IP) are proposed at this time. The submittal also includes 
a federal consistency determination addressing the Incidental Take Permit for listed 
species that will be issued to the City by the U.S. Fish and Wildlife Service to implement 
theHMP. 

The subject local coastal program (LCP) amendment request was filed by the City of 
Carlsbad on February 7, 2003. The LCP amendment includes revisions and additions to 
the LCP that parallel the City's most recently adopted changes to the HMP, as provided 
in the second H1YIP addendum. The purpose of the proposed additions and revisions to 
these land use plan segments is to provide additional habitat protection requirements and 
conservation standards for the remaining undeveloped properties within the Carlsbad 
coastal zone, concentrate future development adjacent to already-developed areas, and to 
reconcile differences between the certified LCP' s provisions regarding encroachment and 
preservation of dual-criteria slopes and the provisions of the proposedHMP. 
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and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade those areas and shall be compatible with the continuance of those 
habitat and recreation areas. 

Section 30250 of the Coastal Act requires that new development be concentrated 
in areas able to support it without adversely affecting coastal resources and states, . 
~p~: . 

(a) New residential, commercial, or industrial development, except as otherwise 
provided in this division, shall be located within, contiguous with, or in close 
proximity to, existing developed areas able to accommodate it or, where such 
areas are not able to accommodate it,~ other areas with adequate public services 
and where it will not ·have significant adverse effects, either individually or 
cumulatively, on coastal resources .... 

The Commission finds that the draft HMP would allow impacts to ~dividual areas of 
ESHA for uses that are not dependent on the ESHA, which is inconsistent with Sections 
30240 of the Coastal Act. However, the Commission finds that the coastal resources of 
the LCP area will be, on balance, best protected by concentrating allowable development 
adjacent to exist~g urban services and other developed areas. Additionally, greater 
benefit will be obtained from preserving large contiguous areas of the most 
environmentally sensitive vegetation and wildlife areas rather than preserving all 
fragmented pieces of habitat in place. 

In order for the Commission to utilize the conflict resolution provision of Section 
30007.5, the Commission must first establish that a substantial conflict exists between 
two statutory directives contained in the Coastal Act. In this case, as described above, the 
draft HMP is inconsistent with Coastal Act policies that protect environmentally sensitive 
habitat area. Although the City has proposed changes to the HMP and associated policies 
of the certified land use plan that would delete potential impacts to wetlands in the 
coastal zone, impacts to environmentally sensitive habitat would still result. However, to 
deny the LCP amendment based on this inconsistency with the referenced Coastal Act 
requirements would reduce the City's ability to concentrate proposed development 
contiguous with existing urban development, and away from the most sensitive habitat 
areas, as required by Section 30250. If the LCP amendment is not approved, dispersed 
patterns of development will occur that are inconsistent with Section 30250. Denial of 
the LCP amendment would also prevent the resource protection policies of the LCP from 
being upgraded to clearly protect ESHA that is not located on steep slopes. 

The Commission notes that the HM:P proposes mitigation for habitat impacts at ratios 
ranging from 1: 1 to 4: 1, depending on the habitat type. At minimum, 1: 1 mitigation ~ 
the form of new creation is required for any impacts; additional mitigation may be in the 
form of substantial restoration, revegetation and/or acquisition. S~ce some of the 
existing habitat thatpotentially could be impacted is currently oflow quality (e.g., 
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Th lOa 

Re: Revised Findings and Suggested Modifications; City of Dana Point Local Coastal 
Program Amendment, No.l-03 

Agenda Item: Thursday, Item lOa (Dana Point Headlands) 

Dear Chairman Reilly: 

By separate letter to you, dated June 7, 2004, the City of Dana Point has submitted its 
comments on your staffs draft Revised Findings. For numerous reasons detailed in that 
letter, we have urged that the Commission not adopt the Revised Findings in their current 
form, but rather to provide explicit instruction to staff as to the content of the Revised 
Findings. 

The. City respectfully requests that the Commission refer staff to the City's version of 
proposed draft findings that were provided to the Commission prior to the January 2004 
hearing as a starting point for a rewrite of the Revised Findings. To that end, we are 
attaching an updated version of the City's draft findings that accurately explain the basis for 
your decision, particularly as it relates to the balancing analysis. 

The City appreciates your consideration of these proposed draft findings. 

~£:rn, 

~gl~~h~tkevys 
City Manager 

cc: Mayor and Dana Point City Council 
Peter Douglas, Executive Director, Coastal Commission 
Jeff Oderman, Office of the City Attorney 
A. Patrick Munoz, City Attorney 
Sanford Edward, Headlands Reserve LLC 

33282 Golden Lantern, Dana Point, CA 92629 • (949) 248-3500 • FAX (949) 248-9920 
Internet: www.danapolnt.org 
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The Following is intended to serve as a conceptual framework (or 
Stafrs preparation o(the Findings (or Approval 

City of Dana Point Local Coastal Program Amendment 1-03 
Draft Coastal Act Consistency Analysis, Findings for 

Approval 

INTRODUCTION 

The Headlands Development and Conservation Plan (HDCP) approved by the City of Dana 
Point and submitted to the California Coastal Commission as a Local Coastal Program 
Amendment, syuthesizes thirty years of planning, design, technical analysis, agency review, and 
public pa11icipation associated with the Headlands site. The property consists of 121.3 acres, 
located in the City of Dana Point in south Orange County. The site derives its name-the 
Headlands-from the thirty-five acre portion of the property that rises dramatically above the 
Pacific Ocean. The entire site includes 1.25 miles of coastal frontage, a privately owned (to the 
mean high tide) sandy beach known as Strand Beach, a vacant mobile home park, and areas that 
directly front Pacific Coast Highway. 

Past Planning and Agency Approvals 

The Headlands site has been subject to numerous planning efforts and agency approvals. In 
1924/25, :1pproximately sixty percent of the property was subdivided and Final Maps No. 697 
and 771 were recorded in the County of Orange, creating approximately 300 legal lots. Over 
twenty of ~hese lots were sold to separate parties over the years becoming out-holdings 
surrounded on three sides by the project site, and subsequently developed as residential units. 
The legal 5tanding of these subdivisions and lots is evidenced by various ongoing lot sales and 
development permits and activities. The most recent coastal development permit for any of these 
lots (Brug3eman, CDP 01-11) was issued in 2002 and construction is now underway. The out~ 
holdings :1re referred to in the HDCP as the "residential enclaves." 

In 1974. ·11e Orange County Board of Supervisors approved an amendment to the Orange County 
General P1an that designated land use and zoning on the site for over 800 residential units, two 
400-room 1otels, and 27 acres of tourist recreational/commercial development. 

In 198L ::·e County of Orange approved the Dana Point Specific Plan/Local Coastal Plan for the 
majority : r· the Headlands property. (A portion of the property-part of the Strand area-was 
included :1 the County's Laguna Niguel Specific Plan/Local Coastal Program.) In conjunction 
with these 1pprovals, the County certified a Final Environmental Impact Report. These land use 
approvals ncluded a range of 295 to 811 residential units, two 400-room hotels, with 27 acres of 
tourist rec:-eationaVcommercial development, and 45.3 acres of open space (including roads and 
common- irea slopes.) 
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In 1987, the California Coastal Commission certified the Dana Point Local Coastal Program 
based on the 1981 County-approved Dana Point Specific Plan and certified EIR.. The portion of 
the property within the Laguna Niguel Local Coastal Program, which was designated for a range 
of 117 to 324 residential units in the Strand area, did not receive certification, although the Land 
Use Plan for this area was certified by the Coastal Commission. 

In 1989, the City ofDana Point incorporated and adopted the certified Dana Point Local Coastal 
Program for the Headlands. In 1991, in conjunction with the adoption ofthe City ofDana Point 
General Plan, the City approved a Land Use designation of between 261 and 522 residential 
units, one 400-room hotel, with approximately 12.7 acres of visitor/recreation commercial 
development and 55 acres of open space (including roads and common-area slopes.) An LCP 
Amendment to incorporate the General Plan has not yet been processed by the Coastal 
Commission. 

In 1994, the City approved the Headlands Specific Plan, General Plan Amendment, and 
Development Agreement and certified a Final EIR (the "1994 Specific Plan") for 370 residential 
units, a 400-room hotel, including 12.7 acres of commercial uses, with 55 acres of open space 
(including roads and common-area slopes.) The Specific Plan and General Plan Amendment 
were subsequently overturned by a voter referendum. 

In 1996, a Final Environmental Impact Report/Environmental Impact Statement ("EIRIEIS ") was 
certified as part of the Orange County Central/Coastal Subregion Natural Community 
Conservation Plan/Habitat Conservation Plan (NCCP/HCP). The 1996 EIR/EIS analyzed and 
proposed project design features and mitigation for development impacts associated with a 
project consistent with the 1994 Specific Plan, including 370 residential units, a 400-room hotel, 
including 12.7 acres ofvisitor/recreation commercial development, with 55 acres ofpublic open 
space (including roads and common-area slopes.) The NCCP/HCP with its accompanying 
certified EIR/EIS was approved and implemented by the U.S. Department of the Interior, the 
U.S. Fish and Wildlife Service, the California Resources Agency, the California Department of 
Fish and Game, the California Department of Forestry and Fire Protection, the California 
Department ofParks and Recreation, the County of Orange, and other appropriate agencies. 

The 2002 Headlands Development and Conservation Plan 

In January 2002, the City ofDana Point unanimously approved the Headlands Development and 
Conservation Plan. It was subsequently submitted in February 2002 to the California Coastal 
Commission as an amendment to the Dana Point LCP. The application was deemed complete by 
staff in August 2002. 

As submitted, the HDCP consisted of 125 residential lots, a 65-key Seaside Inn, including 
4.4 acres of Visitor/Recreation Commercial development and a wide variety of public recreation, 
coastal access and conservation uses within approximately 87.0 acres of open space (including 
roads and common-area slopes), of which 62 acres were designated as publicly accessible 
recreation and conservation open space. Through input from the Commission, the City of Dana 
Point and the Headlands property owner have twice revised the HDCP to maximize conformity 
with Coastal Act policies. The City ofDana Point and the Headlands property owner submitted 
the first revision to the Coastal Commission staff on August 21, 2003, incorporating changes 
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intended to respond to concerns raised their in discussions with Commission staff. The City of 
Dana Point and Headlands property owner have created a further, superseding revision of the 
HDCP based on guidance from the Commission and staff at and after the October 9, 2003 
Commission hearing on theHDCP. This modified HDCP, including the City's Suggested 
Modifications, was submitted to address the Commission's concerns regarding the HDCP's 
consistency with the Coastal Act (Suggested Modifications submitted under separate cover). 
The HDCP, as modified, contains the following changes and are further detailed in the document 
titled Headlands Development and Conservation Plan Suggested Modifications, dated January 8, 
2004, and submitted by the City of Dana Point (incorporated herein by this reference). 

• Open space increased by 6.5 acres, the Headlands Conservation Park gains 3.7 acres and 
Hilltop Park adds 2.8 acres. The Upper Headlands residential area was reduced by a 
corresponding 6.5 acres. 

• Additional water quality treatment measures were added in several areas of the project, 
particularly to help serve Baby Beach in Dana Point Harbor. 

• A restroom/shower facility will be built at the south end of Strand Beach, similar to the 
one proposed for the north end. 

• A fourth coastal accessway will serve the mid-point of Strand Vista Park from the public 
parking lot. 

• A fifth coastal accessway, a mmtmum 8-passenger funicular (outdoor elevator), will 
transport visitors from the public parking lot to Strand Beach. 

• The reconstructed revetment will remain at the existing height of 17 feet (lowered from 
the proposed 20 feet.) An 8 foot wide public path, with public seating areas, will be 
constructed along the top of the revetment. 

• The alignment of the revetment when repaired, will be setback 10 feet at the center of 
Strand Beach, tapering back uniformly in both directions to tie in to the existing 
revetment alignment at either end, creating a wider beach for public recreation. 

• The PCH commercial building area will decrease by 5,000 sq. ft. (to 35,000 sq. ft.) 

• The Seaside Inn will allow up to 90 keys, but the maximum square footage and building 
size remain the same. 

• A Visitor Information Center and if the Seaside Inn is approved as part of the project, a 
40-bed hostel will be constructed as part of the PCH commercial site. 

• The revised project reduces overall traffic impacts by 2%. 

The Coastal Act Consistency Analysis, below, is based on the HDCP, as modified by the City's 
Suggested Modifications. As modified, the HDCP provides for an orderly and balanced 
development of the site, as well as the conservation of open space and natural resources. 
Objectives ofthe HDCP, as modified, include: 

General Objectives 

• To be consistent with the goals, policies, and objectives of the City's General Plan. 
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• To be consistent with the goals, policies, and objectives of the California Coastal Act 
through the implementation of the Dana Point Local Coastal Program, as amended to 
include the HDCP. 

Conservation Objectives 

• To establish significant public open space, parks, and trails. 

• To establish, preserve, and protect coastal access and recreation. 

• To conserve on-site natural resources consistent with the Natural Community 
Conservation Plan/Habitat Conservation Plan. 

• To mitigate drainage impacts to marine environments adjoining the project site, 
including Dana Point Harbor. 

• To minimize landform alteration and reduce adverse aesthetic impacts. 

• To create and preserve public coastal access and view opportunities. 

Development Objectives 

• To increase public coastal access. 

• To ensure adequate vehicle access and circulation, while minimizing traffic impacts to 
adjacent residential areas. 

• To provide high quality visitor/recreation commercial and residential/and uses. 

• To increase the acreage devoted to public open space, parks, and sensitive natural 
resources by designing development areas that incorporate ocean views. 

The HDCP, as modified, achieves these objectives in the following ways: 

The HDCP, as modified, implements the goals, policies, plans and programs of the General Plan 
that are applicable to the property. The HDCP, as modified, regulates the location, type and 
density of development, while ensuring the provision of adequate public lands, services and 
facilities. The HDCP, as modified, complies with and augments the City's Zoning Code. The 
property is zoned Planned Development District (PDD-1), which allows for the orderly 
systematic implementation of the General Plan and Local Coastal Program. The development 
standards in the HDCP are the required zoning standards for the property. The HDCP, as 
modified, is a regulatory document and, as it relates to the property, constitutes the City's 
General Plan, Zoning Code, and the Implementing Actions Program for the Local Coastal 
Program. 

The HDCP, as modified, significantly reduces the amount of acreage previously designated for 
private development for the Headlands in the City of Dana Point General Plan and the certified 
Local Coastal Program. The density and intensity of development was also lowered. In turn, 
93.5 acres or over 75% of the 121.3 acre site will accommodate public parks and recreational 
facilities, conservation uses, roads, slopes, coastal trails, and other open space. 
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The HDCP, as modified, will remove the dilapidated vacant mobile horne park and haphazard 
commercial uses on the property in favor of orderly residential and commercial development. 
An extensive program of recreation, coastal access and conservation complements existing 
surrounding development while preserving the striking coastal visual qualities ofthe Headlands 
site. The HDCP, as modified, designates 68.5 acres for coastal public access, including five 
public parks with recreation and conservation areas, three miles of public trails and four public 
visitor recreation facilities. An additional 4.4 acres of publicly accessible Visitor/Recreation 
Commercial uses are also proposed. Numerous opportunities for public coastal access and 
public view overlooks are dispersed throughout the project site. 

The HDCP, as modified, creates a variety of public educational and recreational facilities in the 
parks and an open space program to enhance public use and complement the unique setting of 
the Headlands area. The HDCP, as modified, replaces land uses thatwere formerly designated 
for development, including commercial resort facilities, with a qualitative park experience that 
appeals to a wide spectrum of regional coastal visitors. Visitors will be able to move from park 
to park via the integrated trail system, while enjoying a number of different recreational and 
educational facilities. The conversion to parks and open space was accomplished, in part, by 
designing the development areas to include ocean views, thereby raising economic value while 
decreasing the necessary density and necessary developable acreage. Likewise, the public parks, 
trails, public visitor facilities, open space, and overlooks are designed to maximize coastal access 
and public coastal views. The HDCP, as modified, creates quality experiences for both public 
and private land use activities. 
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COASTAL ACT CONSISTENCY 

1. Public Coastal Access 
a. Applicable Coastal Act Policies 
Coastal Act sections 30210 through 30214 specifically protect public coastal access, such as 
public access through and to the Headlands site. In particular: 

Section 30210: In carrying out the requirement of Section 4 of Article X of the 
California Constitution, maximum access, which shall be conspicuously posted, and 
recreational opportunities shall be provided for all the people consistent with public 
safety needs and the need to protect public rights, rights of private property owners, and 
natural resource areas from overuse. 

Section 30211: Development shall not interfere with the public's right of access to the 
sea where acquired through use or legislative authorization, including, but not limited to, 
the use of dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 

Section 30212: (a) Public access from the nearest public roadway to the shoreline and 
along the coast shall be provided in new development projects except where (1) it is 
inconsistent with public safety, military security needs, or the protection of fragile coastal 
resources, (2) adequate access exists nearby, or (3) agriculture would be adversely 
affected. Dedicated accessway shall not be required to be opened to public use until a 
public agency or private association agrees to accept responsibility for maintenance and 
liability of the accessway. 

(b) For purposes of this section, "new development" does not include . .. (4) The 
reconstruction or repair of any seawall; provided, however, that the reconstructed or 
repaired seawall is not seaward of the location of the former structure. 

Section 30212.5: Wherever appropriate and feasible, public facilities, including parking 
areas or facilities, shall be distributed throughout an area so as to mitigate against the 
impacts, social and otherwise, of overcrowding or overuse by the public of any single 
area. 

Section 30213: Lower cost visitor and recreational facilities shall be protected, 
encouraged, and, where feasible, provided. Developments providing public recreational 
opportunities are preferred. 

Section 30214: (a) The public access policies of this article shall be implemented in a 
manner that takes into account the need to regulate the time, place, and manner of public 
access depending on the facts and circumstances in each case including, but not limited 
to, the following: 

(1) Topographic and geologic site characteristics. 
(2) The capacity of the site to sustain use and at what level of intensity. 
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(3) The appropriateness of limiting public access to the right to pass and repass 
depending on such factors as the fragility of the natural resources in the area and the 
proximity of the access area to adjacent residential uses. 
(4) The need to provide for the management of access areas so as to protect the 
privacy of adjacent property owners and to protect the aesthetic values of the area by 
providing for the collection of litter. 

(b) It is the intent of the Legislature that the public access policies of this article be 
carried out in a reasonable manner that considers the equities and that balances the 
rights of the individual property owner with the public's constitutional right of access 
pursuant to Section 4 of Article X of the California Constitution. 

Nothing in this section or any amendment thereto shall be construed as a limitation on 
the rights guaranteed to the public under Section 4 of Article X of the California 
Constitution ... 

b. Analysis 
Currently, the majority of the 121.3-acre Headlands site is fenced, which prohibits and restricts 
public access to the coast and particularly to portions of the Headlands site with coastal frontage 
and coastal vistas. Fenced areas include the approximately 35-acre "Headlands" portion of the 
property, the coastal bluffs, the Harbor Point and Dana Point areas, the 38-acre Strand Beach 
area, and an approximate 22-acre portion of the Upper Headlands area (including the Bowl and 
greenhouse areas.) The 5.2 acres of Strand Beach above the mean high tide line is privately 
owned and, as such, is technically inaccessible for public use (though currently trespassed 
upon~): Additionally, the Headlands Site is a significant missing link in the California Coastal 
Trail system. 

c. Findings with Respect to Public Coastal Access Policies 
The California Coastal Commission's Access Plan (State Access Plan) states that creating 
"usable public accessways is one of the Commission's highest priorities and one of its greatest 
challenges." Further, the State Access Plan identifies the completion of the California Coastal 
Trail as a top priority, stating that the California Coastal Trail is "only 65% complete after 
25 years of effort." The HDCP, as modified, implements the intent of the State Access Plan, and 
is consistent with the public coastal access policies of the Coastal Act. 

The Headlands project would provide public access over 68.5 acres of the Headlands site, 
including 34.5 acres of recreational open space and 34 acres of conservation open space. This 
constitutes over 55% of the entire Headlands site that will be open to the public at little or no 
charge. In addition, 4.4 acres of public visitor/recreation commercial uses are also proposed. 
(Coastal Act§§ 30210, 30211, 30213.) 

Within the 68.5 acres of publicly accessible open space, the HDCP, as modified, establishes over 
three miles of integrated trails to be incorporated into the California Coastal Trail system. 
Additionally, the HDCP, as modified, establishes five public parks, several scenic overlooks and 
coastal viewing areas, and an integrated public greenbelt system. (Coastal Act§§ 30211, 30212, 
30213.) 
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In regard to coastal access, the HDCP, as modified, provides additional public accessways and 
dedicates the privately owned Strand Beach to the public. The HDCP, as modified, creates 
and/or reconstructs five public vertical accessways to the coast through the Strand Area, 
including the reconstructed North Strand Access, the funicular, the new Mid-Strand Vista Park 
and Central Strand Beach Accesses, and the new South Strand Beach Access. (Coastal Act§§ 
30210, 30211, 30212.) In addition, a new lateral coastal accessway will be provided along the 
retrofitted revetment top, creating year-round lateral access along the beach. (Coastal Act§§ 
30210, 30211.) All access facilities will be available at little or no cost to the public. (Coastal 
Act§ 30213.) To complement the additional public accessways, Strand Beach, privately owned 
above the mean high tide, will be dedicated for public use. During project construction, repair of 
the existing revetment- located along the landward side of Strand Beach- will set the revetment 
alignment back ten feet at the center of Strand Beach, gradually tapering back to the existing 
revetment alignment at either end. This modification widens the proposed public beach and 
increases the overall area of Strand Beach to 5.4 acres from 5.2 acres. 

The HDCP, as modified, provides public recreation facilities and parking areas that are spread 
throughout the project, eliminating the potential for overcrowding of any specific area. Five 
public parks and four visitor recreation facilities provide recreational nodes that are dispersed 
throughout the project site and integrated by an extensive trail system and multiple parking areas. 
(Coastal Act§ 30212.5.) Both the South Strand Beach Access and the North Strand Beach 
Access will be constructed with public restroom and shower facilities above Strand Beach. 
Together with the Mid-Strand Vista Park Access, the Central Strand Beach Access and the 
funicular, each will serve beach visitors arriving at the County parking lot, making each 
accessway equally appealing, thereby, not concentrating access at one particular point. (Coastal 
Act § 30212.5.) 

The HDCP, as modified, Circulation Plan promotes a diversity of access methods, including 
numerous on-site pedestrian and bicycle trails to the shoreline from the nearest public roadway. 
(Coastal Act§ 30212.) Coupled with the improved and expanded coastal access routes and 
widened and publicly dedicated Strand Beach, the HDCP greatly increases opportunities for 
public access from the nearest public roadway. (Coastal Act§§ 30211, 30212.) 

Thus, the HDCP, as modified, calls for increased and diverse methods of public access to the 
coast in conformity with the public access policies of Chapter 3ofthe Coastal Act. 

2. Recreation 
a. Applicable Coastal Act Policies 
Coastal Act Sections 30221 through 30224 concern the promotion and maintenance of public 
recreational opportunities in the coastal zone. In particular: 

Section 30220: Coastal areas suited for water-oriented recreational activities that 
cannot readily be provided at inland water areas shall be protected for such uses. 

Section 30221: Oceanfront land suitable for recreational use shall be protected for 
recreational use and development unless present and foreseeable future demand for 
public or commercial recreational activities that could be accommodated on the property 
is already adequately provided for in the area. 
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Section 3 0222: The use of private lands suitable for visitor-serving commercial 
recreational facilities designed to enhance public opportunities for coastal recreation 
shall have priority over private residential, general industrial, or general commercial 
development, but not over agriculture or coastal dependent industry. 

Section 30223: Upland areas necessary to support coastal recreational uses shall be 
reserved for such uses, where feasible. 

b. Analysis 
The provision of recreational uses is necessarily tied to public access. As stated previously, 
approximately 80% of the Headlands site is currently inaccessible to the public for any purpose, 
including recreation. The three most significant natural landforms on the Headlands site, the 
Harbor Point and Headlands promontories and Strand Beach, are restricted from public 
recreational use by fencing barriers and private ownership. (See discussion, Section l.b above.) 
Thus the current lack of access prevents public recreational opportunities throughout the 
Headlands site. The existing condition of the Headlands site also prevents the potential for 
public recreational use. The prominent coastal features of the site and potential for coastal views 
are obscured by overgrown, non-native vegetation, extensive seven-foot-tall perimeter fencing, 
and haphazard commercial uses on the property. The Strand area of the Headlands site is 
occupied by dilapidated abandoned residential uses and associated infrastructure. The 
deteriorating drainage infrastructure and revetment are no longer able to adequately halt erosion 
on the site, which has the potential to make the entire Strand area, including Strand Beach, 
unsafe for public recreational use. 

c. Findings with Respect to Recreation Policies 
The HDCP, as modified, creates and promotes recreational opportunities within the 68.5 acres of 
oceanfront land designated for public access. (Coastal Act§§ 30221, 30223.) The HDCP, as 
modified, provides five public parks of varying activity levels, 1 up to three mile scenic trail 
network, and four visitor recreation facilities. These visitor-serving facilities include a 
lighthouse/historical center and memorial, a nature interpretive center, a cultural center, a visitor 
information center, and public restrooms with showers. All are designed to attract regional 
visitors to the coast and will complement recreational opportunities within the Headlands site. 
(Coastal Act§ 30222.) In addition to being a recreational feature itself, the trail network will 
also facilitate recreation by linking together the major active and passive recreational 
opportunities, public parking, offsite trail linkages and the visitor/recreation commercial uses 
within the Headlands site. These recreational opportunities are designed to satisfy the present 
and foreseeable future demand for public and commercial recreation in the Headlands area. This 
is well in excess of the recreational opportunities designated in the Certified Dana Point LCP for 
the Headlands. (Coastal Act§§ 30221, 30222, 30222.5, 30223.) 

As discussed in l.b above, the HDCP as modified, creates new opportunities for public access to 
coastal water-oriented recreational uses available at Strand Beach. (Coastal Act § 30220.) 

Among other uses, parks in the Headlands site provide for picnicking, hiking, walking, biking, coastal access, 
resource conservation and coastal view areas. 
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Currently, Strand Beach is privately owned, and has no right of public access above the mean 
high tide line. The HDCP, as modified, provides four new and one reconstructed public vertical 
accessways and one new lateral accessway for Strand Beach, expands the width of Strand Beach 
and provides for the dedication of Strand Beach to public ownership, all ofwhich increase 
opportunities for coastal-related public recreational use. Finally, as discussed under Public 
Coastal Access above, the HDCP establishes low-cost visitor-serving recreation facilities with in 
the Headlands site that promote public recreation and education. (Coastal Act§§ 30220, 30221). 

Thus, the HDCP, as modified, promotes varied methods of public coastal recreational 
opportunities access to the coast in confonnity with the coastal recreation policies of Chapter 3 
of the Coastal Act. 

3. Marine Resource Policies 
a. Applicable Coastal Act Policies 
Coastal Act Sections 30230 through 30237 specifically protect the marine environment and 
marine resources. In particular: 

Section 30230: Marine resources shall be maintained, enhanced, and, where feasible, 
restored. Special protection shall be given to areas and species of special biological or 
economic significance .... 

Section 3 0231: The biological productivity and the quality of coastal waters, streams, 
wetlands, estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, where 
feasible, restored through, among other means, minimizing adverse effects of waste water 
discharges and entrainment, controlling runoff, preventing depletion of ground water 
supplies and substantial interference with surface waterflow, encouraging waste water 
reclamation, maintaining natural vegetation buffer areas that protect riparian habitats, 
and minimizing alteration of natural streams. 

Section 30234: Facilities serving the commercia/fishing and recreational boating 
industries shall be protected and, where feasible, upgraded .... 

Section 30235: Revetments, breakwaters, groins, harbor channels, seawalls, cliff 
retaining walls, and other such construction that alters natural shoreline processes shall 
be permitted when required to serve coastal dependent uses or to protect existing 
structures or public beaches in danger from erosion and when designed to eliminate or 
mitigate adverse impacts on local shoreline sand supply. Existing marine structures 
causing water stagnation contributing to pollution problems and fishkills should be 
phased out or upgraded where feasible. 

b. Analysis 
The Headlands site includes, and is adjacent to, several important marine resources, including 
Strand Beach, intertidal zones and tidepools in the Headlands promontory portion of the 
Headlands site, the Niguel and Dana Point Marine Refuges located just offshore ofthe 
Headlands site, and the Dana Point Harbor to the east of the Headlands site. 
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Marine resources on and adjacent to the Headlands site are sensitive to impacts from polluted 
stormwater run-off. Currently, stormwater run-off and nuisance flows drain unchecked to 
coastal waters because the Headlands site and 30 acres of adjacent existing development have no 
stormwater pollution prevention devices or other Best Management Practices ("BMPs") in place. 
Only the Strand area is served by storm drains, but as with the rest of the aging Strand area 
development, the storm drains there are dilapidated and outmoded. Additionally, portions of the 
Strand currently suffer from significant erosion due to failure of existing storm drain structures. 
This ongoing erosion contributes a high percentage of undesirable silts and clay fines to the 

. . 2 
manne environment. 

The Strand Beach shoreline and areas that adjoin the Headlands site are currently protected from 
deleterious erosion and wave scour by an approximately 17-foot high, 2,240-foot-long, rip-rap 
revetment running parallel to the shoreline. The revetment was constructed in the 1950's and 
1960's to protect the mobile home park constructed in this same era, pre-dating the Coastal Act. 
The Strand Beach section of revetment is the most southerly portion of a larger, 8,440-foot-long 
revetment system that extends offsite to the northwest. 

The underlying geology and fissile character of the soils of the Strand area leave it potentially 
susceptible to landsliding. The Strand area behind the revetment has been significantly altered 
through extensive cut and fill grading and construction of the 2,240 foot long revetment and 
improvements (approximately 435,000 cu. yd. of cut and fill since first being graded fifty years 
ago), all of which is uncertified and vulnerable to potential ground subsidence. Though the 
existing revetment is in place, wave cut erosion threatens the stability of the area, particularly 
since the existing revetment cannot provide adequate protection against wave attack in moderate 
to severe storms. 

Pursuant to Section 30610(d), the HDCP, as modified, proposes to repair and maintain 
approximately 2,100 linear feet of the most northerly portion of revetment within the Headlands 
site. The proposed repair and maintenance consists of repositioning the rip-rap stones and 
augmenting the existing structure to modem engineering standards, and will maintain the 
existing average height of the structure. When repaired, the revetment alignment will be setback 
ten feet at the center of Strand Beach, gradually tapering back to the existing revetment 
alignment at either end of Strand Beach. In addition, an 8 ft. wide concrete walkway will be 
constructed along the top of the revetment. When completed, the repaired revetment will not 
encroach on the beach beyond its existing footprint, except in two limited locations to 
accommodate public and emergency access. 

c. Findings with Respect to Marine Resource Policies 
The HDCP, as modified, the certified HDCP EIR and underlying documents in the record 
identify several implementation measures that will minimize the potential for impacts to 
important Marine Resources in the vicinity of the Headlands site, including Dana Point Harbor, 

2 An analysis of retained sediments prepared by AMEC, December 2002, determined the erosion that is occurring 
consists of 70 percent fines, with the potential for sedimentation and turbidity directly, and adversely, affecting 
the offshore marine ecological refuges. 
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the adjacent Marine Refuges, rocky tidal habitat areas at the base of the bluffs, and Strand 
Beach.3 A Water Quality Management Plan will be prepared for review and approval by the 
City of Dana Point, and will comply with the requirements of the State Water Resources Control 
Board General Construction Activity Storm Water Pollution Prevention Plan. Additional water 
quality management improvements will, among other things: retain and treat onsite development 
storm water flows, and those from 30 acres of existing offsite development, up to the 85th 
percentile storm event, which would otherwise flow, untreated into nearby Dana Point Harbor 
and the Pacific Ocean; install energy dissipaters at stormwater outlets to prevent erosion 
throughout the site; maintain public stormwater systems, and implement operational BMPs (such 
as litter control, street sweeping and vacuuming) that will reduce contaminants in storm water 
flows. These improvements will ensure the protection and enhancement of Marine Resources. 
(Coastal Act§§ 30230, 30231.) As outlined in the HDCP, as modified, implementation ofstorm 
drain improvements, a Headlands Drainage Plan and an Erosion Control Plan will ensure that 
ongoing erosion will be eliminated and that surface and subsurface drainage will not continue to 
contribute to erosion. The improved stormwater drainage system will include structural Best 
Management Practices (BMPs) designed to catch low-flow "nuisance" runoff and heavily 
contaminated "first flush" runoff from hardscapes, both on-site and adjacent off-site areas. 
Taken together, water quality results from the implementation of the HDCP, as modified, 
storm water management measures, drainage plan and erosion control plan were found to be 
consistent with the applicable water quality objectives for twelve separate categories of pollutant 
constituents. (Coastal Act§§ 30230, 30231.) 

In order to provide further protection to the marine resources on- and off-site, the Nature 
Interpretive Center and a signage program will include displays and educational materials to 
inform the public how to contribute to resource protection. Appropriate signage will be utilized 
in areas ofbiological significance to protect resources. (Coastal Act § 30230.) 

The project site is not within a groundwater recharge area, and thus does not have the potential to 
impact groundwater supplies. The HDCP, as modified, incorporates design features that 
minimize impacts to shallow groundwater. (Coastal Act § 30231.) 

The HDCP, as modified, addresses the potential for geologic instability and erosion impacts to 
Strand Beach and near-shore marine resources through a repaired revetment within the seaward 
footprint of the existing revetment, as well as other measures. The offshore kelp beds (which are 
now protected as Marine Life Refuges managed by the State of California) existed prior to the 
placement of the revetment, and thus accommodated a certain amount ofwave induced 
erosionary sediment from the Strand area. However, were the revetment to continue 
deteriorating and fail, impacts from erosion of the quantities of uncertified fills currently placed 
behind the revetment are incomparable to the levels that may have occurred prior to the 

Water quality objectives used for guidance in preparing the HDCP were taken from, among other locations, the 
local Regional Water Quality Control Board's San Diego Basin Plan and Santa Ana River Basin Plan, and the 
State Board's California Ocean Plan. Drainage control facilities will be constructed in accordance with the 
detailed requirements of the Headlands Runoff Management Plan, the Orange County Drainage 
Area Management Plan, National Pollutant Discharge Elimination System (NPDES), and a Best Management 
Practices program to filter, divert, and control runoff. 
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placement of the revetment. Thus the revetment repair is needed to protect off shore marine 
resources. (§§ 30230, 32231.) Furthermore, analysis in the record (Noble Consultants, 2003 
AMEC, 2003) determined that the total volume and tonnage of the existing rip-rap rock in the 
revetment is slightly greater than the total volume and tonnage of rip-rap rock necessary for the 
revetment repair, thus the repair is within the parameters described in Coastal Act § 3061 0( d), 
and its attendant regulation§ 13252. Replacement of more than 50 percent ofthe existing 
structure through the repair is not necessary and will not occur pursuant to the HDCP, as 
modified. 

Finally, the need to repair the existing revetment is also consistent with the provisions of Section 
30235 of the Coastal Act, which specifically address construction of revetments. According to 
Section 30235, the Commission "shall permit" revetments "and other such construction that 
alters natural shoreline processes" where required for any of three enumerated purposes. These 
are: (1) to serve coastal dependent uses; (2) to protect existing structures; (3) to protect public 
beaches in danger from erosion. Section 30235 also requires that revetments must be designed to 
eliminate or mitigate adverse impacts on local sand supply. 

1. "Other Construction that Alters Natural Shoreline Processes. " 

Section 30235 is concerned with permitting the installation of structures that would alter natural 
shoreline processes. This clause indicates that construction which would not alter natural 
shoreline processes is of less concern than construction that would alter shoreline processes. 
This distinction is relevant since evidence presented to the Commission indicates that the 
repaired revetment would not alter natural shoreline processes in the Strand area (Noble, Wiegel, 
Jenkins). Studies of shoreline sand supply in the Strand area show that shoreline sand transport 
is currently at equilibrium with the existing revetment in place. The record includes extensive 
scientific analysis has shown that coastal processes, including the littoral sand transport regime, 
will remain at equilibrium with the repaired revetment in place, thus, unlike new revetment 
construction on a previously unimpacted area of shoreline, the repaired revetment has little 
potential to "alter natural shoreline processes," and therefore does not trigger concern over 
alteration under§ 30235. This fmding is limited by the unique circumstances of the Strand 
revetment, which currently exists at the site, and has been shown not to be currently adversely 
impacting shoreline processes in the area. The revetment repair as designed, will not exceed the 
average height of the existing revetment and will be shifted landward; evidence submitted to the 
Commission concludes these repair activities will not alter the existing beach equilibrium. 

11. Coastal Dependent Uses 

Notwithstanding the previous discussion, § 30235 permits construction of 
shoreline protective devices the when required to serve coastal dependent uses the Coastal Act 
provides the following definition of coastal dependent uses: 

Section 301 OJ. "coastal-dependent development or use" means any development 
or use which requires a site on, or adjacent to, the sea to be able to function at 
all. 
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Section 30101.3. "coastal-related development" means any use that is dependent 
on a coastal dependent development or use. 

Additionally, Section 30001.2 of the Coastal Act includes as examples of"coastal-dependent 
developments," ports and commercial fishing facilities, offshore petroleum and gas development, 
and liquefied natural gas facilities. Section 30001.2 is a policy statement regarding public access 
and is not meant to provide a definition of "coastal dependent development," but its enumeration 
of examples of coastal dependent development is informative. 

The Commission has interpreted the term "coastal dependent use" to include a number of uses 
provided in the HDCP, as modified. These include the revetment and revetment top walkway, 
vertical coastal accessways, recreation areas and visitor-serving uses. While it remains an open 
question whether each of these uses, standing alone would justify the construction of a shoreline 
protection device, these findings, based on the totality of coastal dependent uses protected by the 
repaired revetment, make the repaired revetment consistent with§ 30235. 

Public Coastal Accessways. Public access routes to the coast fit within the definition ofCoastal 
Act§ 30101. A coastal access route requires a site on or adjacent to the coast for it to be able to 
function at all. The HDCP, as modified, provides numerous coastal access routes, all of which 
depend on the repaired revetment for protection from adverse impacts due to erosion. The 
revetment top walkway allows year-round lateral public coastal access to Strand Beach, an area 
which is inaccessible due to seasonal high tide levels each year. As a public coastal accessway, 
the revetment top walkway requires a location on the coast to function at all, and could therefore 
be considered a coastal dependent use. 

Similarly, the HDCP's five vertical public accessways are coastal dependent, by definition. The 
repaired revetment provides stability in the Strand Area and protection from high wave run-up 
for the new and repaired coastal accessways; the existing revetment could not provide this 
function. Additionally, due to the marginal stability of the Strand area, it is questionable whether 
the vertical accessways could be created without the stability measures ofthe HDCP, as 
modified, including the repaired revetment. Thus, the repaired revetment is necessary to support 
coastal dependent vertical public coastal access uses. 

Finally, the Commission's Access Plan (State Access Plan) states that creating "usable public 
accessways is one of the Commission's highest priorities and one of its greatest challenges." The 
State Access Plan identifies the completion of the California Coastal Trail as a top priority, 
stating that the California Coastal Trail is "only 65% complete after 25 years of effort." The 
revetment top walkway provides a favorable method for extension of the Coastal Trail in this 
area. The Coastal Trail is another coastal-dependent use, thus extension of the Coastal Trail over 
the revetment top walkway could be considered a coastal dependent use. 

Public Recreational Uses. Under Section 30101, recreational uses can be a considered coastal 
dependent use. Additionally, case law includes visitor-serving commercial or recreational use as 
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an example of coastal dependent uses.4 The HDCP, as modified, provides for visitor serving 
recreational activities within Strand Beach and Strand Vista Park, and other coastal viewing 
points along the length of the Strand area. Fencing, overgrown vegetation and the dilapidated 
state of existing development in the Strand area currently obscures views of and prevents 
aesthetic connection with the coast. Also, the Strand area, including Strand Beach, is privately 
owned and not currently accessible to the visitors. Strand Vista Park and other recreational 
improvements in the Strand area proposed by the HDCP, as modified, would remedy this 
situation, providing publicly accessible recreational opportunities linked to the coast, including 
white water views from most areas. These visitor serving coastal recreational opportunities 
could not be created without repair of the existing revetment. The revetment repair is critical to 
remedying marginal geologic stability in the area, and recreational improvements could not be 
completed without such remedy. Thus, the repaired revetment could be considered necessary to 
protect coastal dependent visitor serving recreational uses in the Strand area. 

iii. Existing Structures 

The repaired revetment is also needed to protect existing off-site structures and related 
development. The current structure is subject to displacement during moderate to severe storms 
and heavy wave rur1-up events, such as occurred in 1983. Such events threaten stability and 
increase the vulnerability of on-site and adjacent structures. Immediately north of the Strand 
Beach area, and directly bordering the Headlands, lie several existing structures including the 
County of Orange emergency and pedestrian beach access ramp, an adjacent County public 
beach access stairway, a permanent lifeguard tower, and a regional30" County storm drain. 
Numerous private residential structures and a sewer pump station that serves approximately 526 
existing homes are also located directly adjacent to these public improvements. At the south end 
of Strand Beach, 28 condominiums adjoin the Headlands property boundary. All of these 
existing structures are afforded protection by the Strand revetment. Repairs to the revetment will 
ensure that slope erosion will not result in impacts to these existing structures from geologic 
instability resulting from exacerbated erosion from wave run-up. Thus, the repaired revetment is 
necessary to protect existing structures. 

iv. Beaches in Danger of Erosion 

The current condition of the revetment inadequately protects the Strand Beach area from 
potential slope erosion and displacement. Unless the revetment is repaired, slope erosion and 
displacement could detrimentally impact Strand Beach. Engineering studies in the record have 
determined that the existing revetment may be subject to damage during a moderate to severe 

4 
Venice Town Council. Inc. v. City of Los Angeles (1996) 47 Cal.App.4th 1547, the court considered a 
challenge to a City approval under the Mello Act, which governs affordable housing. The Mello Act, Gov't 
Code Section 65590, applies to condominiums conversions, demolitions, new construction, conversions from 
residential to nonresidential uses and new residential developments in the coastal zone. It requires that in the 
above circumstances the local government must provide for the replacement of existing affordable housing. 
However, the Mello Act exempts certain conversions or demolition, including the conversion to nonresidential 
uses that are "coastal-dependent." It lists as examples of coastal-dependent" or coastal-related uses the 
following: "visitor-serving commercial or recreational facilities, coastal-dependent industry, or boating or 
harbor facilities." 
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storm event and revetment stones could easily be dislodged onto the beach, ultimately leading to 
significant slope erosion and slope displacement onto Strand Beach. This may create a 
hazardous beach condition for beach visitors as well as disrupt existing beach equilibrium. 
Failure to repair the existing Strand revetment could result in displacement of approximately 
one-third of the regional shoreline protection, including adjoining public beach areas, may create 
significant erosion impacts, and upset the littoral transport regime that is in general equilibrium. 
Finally, because of the historic grading and filling in the Strand area, the revetment contributes to 
the restraining of uncertified and nominally stable fills from the previous work. Because of the 
presence of these fills, failure of the revetment would amplify negative impacts from erosion of 
the Strand area, thus being greater than those that may have occurred in the area prior to the 
placement of the revetment. 

Additionally, in the Strand area, the lower terrace, including the slope fronted by the beach, 
serves to counterbalance the higher rear segment of the landslide complex. If no action is taken 
to repair the existing revetment, the underlying terrace slopes that support these structures will be 
susceptible to wave-induced slope erosion, as the existing revetment cannot provide adequate 
protection against wave attack. Consequently, the existing dilapidated infrastructure and 
improvements on-site will be undermined and further damaged, and the loose debris and riprap 
stone will end up displaced on the beach/ocean altering coastal access and endangering the 
public. 

Thus, the repaired revetment is necessary to serve coastal dependent uses, to protect existing 
structures and existing and proposed public beaches from deleterious erosion impacts, and is 
therefore consistent with§ 30235. This conclusion notwithstanding, the Commission is 
cognizant of receiving testimony to the contrary, requesting the Commission to deny approval to 
the HDCP, as modified, based on variance from the requisites of§ 30235. Assuming the HDCP, 
as modified, may conflict with§ 30235, the Commission notes that in other areas, the HDCP, as 
modified, is significantly beneficial to coastal resources. Thus, taking the approach most 
protective of significant coastal resources, the Commission has considered whether the denying 
the HDCP due to potential variance from the requisites of§ 30235 creates a conflict with other 
Coastal Act policies that must be evaluated under§ 30007.5 of the Coastal Act. This analysis is 
set out in section 6, below. 

4. Land Resource Policies/Environmentally Sensitive 
Habitat Areas 

a. Applicable Coastal Act Policies. 
Coastal Act Sections 30240 through 30244 protect land resources within the coastal zone. This 
analysis focuses on environmentally sensitive habitat areas (ESHA), since no agricultural, 
timberlands, or known paleontological or archeological resources exist on the Headlands site. In 
particular, the Coastal Act provides: 

Section 30240: (a) Environmentally sensitive habitat areas shall be protected against 
any significant disruption of habitat values, and only uses dependent on those resources 
shall be allowed within those areas. 
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(b) Development in areas adjacent to environmentally sensitive habitat areas and parks 
and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade those areas, and shall be compatible with the continuance of those 
habitat and recreation areas. 

ESHA is defined as: 

Section 30107.5: "Environmentally sensitive area" means any area in which plant or 
animal life or their habitats are either rare or especially valuable because of their special 
nature or role in an ecosystem and which could be easily disturbed or degraded by 
human activities and developments. 

b. Analysis 
The existing certified LCP specifically found no ESHA on the site. Were the project not to go 
forward, development may proceed pursuant to the existing certified LCP. The existing land 
uses in the Headlands site include former plant nursery buildings and storage areas, greenhouses, 
the remains of the vacant mobile home park with infrastructure and the privately owned Strand 
Beach, vacant land, public roads, and an informal, extensive on-site private road and trail 
network. Existing improvements in the Strand area of the Headlands site currently consist of 
graffiti-covered abandoned buildings, dilapidated parking lots, tennis courts and garages, several 
terraced pads, retaining walls, eroded and undermined storm drains and septic systems, broken 
asphalt streets, chain link fencing, and other deteriorating infrastructure. The Hilltop area retains 
haphazard commercial uses including greenhouses and horticultural areas, and storage facilities. 
Vacant areas support both native vegetation and non-native invasive vegetation. 

Surrounding land consists of urbanized development, primarily residential uses ranging in 
density from 5 to 22 residences per acre. Additionally, commercial and residential uses are 
present on Street ofthe Green Lantern. 

The vegetation communities found on the Headlands site consist both of those native to the 
southern California area and those non-native species introduced by human disturbance. Coastal 
bluff scrub, coastal sage scrub (CSS), mixed chaparral, disturbed/ruderal, developed/ornamental, 
and disturbed scrub habitat occupy the southern portion of the Headlands site. The northern 
portion of the Headlands site is occupied by coastal sage and maritime succulent scrub, disturbed 
coastal sage scrub, mixed chaparral, disturbed needlegrass grassland and non-native grassland, 
disturbed/ruderal and developed/ornamental plantings. Portions of the CSS onsite provide 
habitat for the California gnatcatcher, Pacific pocket mouse and three plant species, Blechman's 
dudleya, Coulter's salt bush (between 4 and 10 individuals) and Nuttal's scrub oak (1 
individual), that have been classified by the California Native Plant Society as List 1 b, rare or 
endangered. 
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Public Agencies that reviewed and commented on the habitat value of the Headlands site include 
the Fish and Wildlife Service, the California Department ofFish and Game, the California 
Coastal Commission, the County of Orange and the City of Dana Point. 

In his letter of September 24, 2003 to the California Coastal Commission, Robert Hight, Director 
of the California Department ofFish and Game stated that, "The sage scrub on the Headlands 
property is disjunct and is not regionally significant, except that one area occupied by the 
Pacific pocket mouse is significant .... For many species on the Dana Point Headlands property, 
interactions with other currently conserved or future conserved habitat lands are highly 
constrained. The property is too distant from other remaining habitat areas to provide for good 
dispersal of avian coastal sage scrub species, an no connection exists at all for disparate of 
terrestrial species." 

Further, Hight states, " ... habitat within areas currently proposed for development represent a 
mix of lower-quality native and non-native plant communities, with many of the native stands 
previously disturbed and invaded by non-native species. Habitat on the Headlands property has 
been declining in quality because of impacts such as increased human intrusion and the spread 
of exotic plant species. " 

Findings with Respect to Land Resource Policies/ESHA Using the Coastal Act standards 
for determining ESHA, the Commission's biologist, Dr. John Dixon, determined that the project 
site contains approximately 49 acres ofESHA. (Exhibit 15a) As originally proposed the LUP 
designated 26.7 acres ofland within the bowl area of the site for residential land use, another 4.4 
acres of land would be designated for visitor/recreation commercial, and another 16.6 acres of 
land would be designated for recreation open space. The boundaries of these land use areas 
overlap the boundaries of the ESHA identified by the Commission (Exhibit 15c ). The uses 
authorized by the LUP in these areas would allow grading and clearing vegetation; the 
construction of residential and commercial structures and appurtenances; roads, utilities and 
other infrastructure; and thinning and clearing native vegetation for fuel modification purposes, 
among other development. These uses would significantly disrupt habitat values and would not 
be uses dependent on the resources. Thus, the uses allowed under the LUP would be inconsistent 
with Section 30240 ofthe Coastal Act. 

In sum, the Commission finds that ESHA does exist on site and that certain areas ofESHA on 
site would be disturbed by non-resource dependent uses. , For that reason, the Commission must 
consider whether the protection of this ESHA creates a conflict that must be evaluated under 
Section 30007.5 of the Coastal Act. As discussed in Section 6, public access/visitor serving uses, 
and water quality sections of these findings, the Commission finds there are unique factual 
circumstances that require it to allow some impact to ESHA at the Headlands in order to protect 
a substantial component ofESHA that is presently threatened by impacts from development and 
to provide public access facilities, visitor serving facilities, and water quality protection benefits 
offered by the project. In this case, the Commission finds that up to 4.04 acres ofESHA may be 
impacted to accommodate construction of an inn overlooking the Harbor Point area, up to 6.5 
acres ofESHA along the slopes of the bowl may be displaced to accommodate development 
within the bowl, and up to 0.75 acres ofESHA located upon the bluff face in the southerly area 
of the Strand may be displaced by development. These acreages represent a strict cap upon 
ESHA impacts generated by the non-resource dependent components of the project, including 
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but not limited to grading for the residential and commercial development and their associated 
roads, parking areas, utilities, and fuel modification areas. In order to implement these 
allowances, the Commission requires suggested modifications that specifically provide for the 
impacts in the identified areas and defines the circumstances under which the impacts may be 
allowed. 

5. COASTAL DEVELOPMENT POLICIES 
a. Applicable Coastal Act Policies. 

Coastal Act Sections 30250 through 30253 set out policies for development in the coastal zone. 
In particular: 

Section 30250: (a) New residential, commercial, or industrial development, except as 
otherwise provided in this division, shall be located within, contiguous with, or in close 
proximity to, existing developed areas able to accommodate it or, where such areas are 
not able to accommodate it ... 
(c) Visitor-servingfacilities that cannot feasibly be located in existing developed areas 
shall be located in existing isolated developments or at selected points of attraction for 
visitors. 

Section 3 0251: The scenic and visual qualities of coastal areas shall be considered and 
protected as a resource of public importance. Permitted development shall be sited and 
designed to protect views to and along the ocean and scenic coastal areas, to minimize 
the alteration of natural landforms, to be visually compatible with the character of 
surrounding areas, and, where feasible, to restore and enhance visual quality in visually 
degraded areas .... 

Section 30252: The location and amount of new development should maintain and 
enhance public access to the coast by (1) facilitating the provision or extension of transit 
service, (2) providing commercial facilities within or adjoining residential development 
or in other areas that will minimize the use of coastal access roads, (3) providing non
automobile circulation within the development, (4) providing adequate parking facilities 
or providing substitute means of serving the development with public transportation ... 
and by (6) assuring that the recreational needs of new residents will not overload nearby 
coastal recreation areas by correlating the amount of development with local park 
acquisition and development plans with the provision of onsite recreational facilities to 
serve the new development. 

Section 30253: New development shall: (1) Minimize risks to life and property in areas 
of high geologic, flood, and fire hazard; (2) Assure stability and structural integrity, and 
neither create nor contribute significantly to erosion, geologic instability, or destruction 
of the site or surrounding area or in any way require the construction of protective 
devices that would substantially alter natura/landforms along bluffs and cliffs; (3) Be 
consistent with requirements imposed by an air pollution control district or the State Air 
Resources Control Board as to each particular development; ( 4) Minimize energy 
consumption and vehicle miles traveled .. 0 0 
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Section 30254: New or expanded public works facilities shall be designed and limited to 
accommodate needs generated by development or uses permitted consistent with the 
provisions of this division; provided, however, that it is the intent of the Legislature that 
State Highway Route l in rural areas of the coastal zone remain a scenic two-lane road. 
Special districts shall not be formed or expanded except where assessment for, and 
provision of the service would not induce new development inconsistent with this 
division. Where existing or planned public works facilities can accommodate only a 
limited amount of new development, services to coastal dependent land use, essential 
public services and basic industries vital to the economic health of the region, state, or 
nation, public recreation, commercial recreation, and visitor-serving land uses shall not 
be precluded by other development. 

b. Analysis 
1. Scenic and Visual Qualities. The visual character of the Headlands site consists of 

previously graded, disturbed or partially disturbed land, and undeveloped flat to steeply 
sloping coastal terrain overlooking the Pacific Ocean. As earlier described (see Section 
4.b), the Strand area of the Headlands site currently retains graffiti-covered abandoned 
buildings, dilapidated parking lots, eroded and undermined storm drains, broken asphalt 
streets, chain-link fencing, and other deteriorating infrastructure. Existing views toward 
the Pacific Ocean from the public streets onsite (Scenic Drive, Green Lantern and Dana 
Strand Road) are obscured by 7-ft. tall chain-link fences topped by razor wire or blocked 
by overgrown non-native vegetation, as is the case along Selva Road and the County 
parking lot. 

The project site surrounds three existing residential enclaves on three sides, that have 
been developed with one-, two- and three-story single family and multifamily dwellings. 
The residential enclaves were developed pursuant to the final subdivision maps recorded 
in 1924 and 1925 and gain access directly through the Headlands site or from Green 
Lantern. 

Additionally, views of prominent coastal features of the site are obscured by overgrown 
vegetation, extensive seven foot tall perimeter fencing, and haphazard commercial uses 
on the property. 

u. Surrounding Character. The project is surrounded by urban development ranging from 
multifamily and single family residential development to commercial and visitor-serving 
commercial land uses, a large public parking lot and Pacific Coast Highway. Most of the 
surrounding development occurred in the 1960s-1980s. The surrounding residential 
developments include the Niguel Shores, Niguel Terrace, Chelsea Point and Breakers Isle 
neighborhoods to the north, northeast, and east, with densities that range from 5 to 22 
units per acre. 

iii. Public Access. Currently, the vast majority of the 121.3 Headlands acre site is fenced, 
which prohibits and restricts access to public access to the coast and particularly to 
coastal vistas. Fenced areas include the "Headlands" portion ofthe property, the coastal 
bluffs, the Harbor Point and Dana Point areas, the approximately 40-acre Strand Beach 
area, and a major portion of the Hilltop area including the greenhouses and horticultural 
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area. Strand Beach above the mean high tide line (approximately 5.2 acres) is privately 
owned. 

iv. Existing Landforms and Hazards. The Headlands site topography varies dramatically, 
including gently sloping coastal promontory and associated steep coastal bluffs in the 
Headlands blufftop area, and man-made terraced slopes and ocean beach in the Strand 
area. In contrast to the predominant Headland site landforms like the Hilltop, Strand 
Beach and the Dana Point and Harbor Point coastal bluffs, the Strand area consists of a 
series of man-made, graded terraces and accompanying revetment, buildings, streets and 
infrastructure. Extensive grading (approximately 435,000 cubic yards) to create these 
man-made terraces and the placement of a 2,240 foot long revetment along the shorefront 
fill slope an average height of 1 7 feet, has eliminated the natural landform in the Strand 
area inland from the beach. Development of the mobile home park resulted in cut and fill 
grading up to depths of30 feet, and the installation of approximately 15,300 cubic yards 
ofrock revetment along the shorefront fill slope. Thus as it exists today, there are no 
bluffs or cliffs within the Strand area. 

The geologic nature of the Stand area, similar to numerous developed sites along the 
Orange County coast, including immediately adjacent Niguel Shores and nearby Ritz 
Cove, have underlying geologic constraints that must be addressed during development 
(see also, discussion of geologic instability in Section 3.b, above). These geologic 
constraints result from the following: First, the Strand area of the Headlands site is 
geologically constrained by the presence of highly fissile soils, the product of a series of 
overlapping ancient landslides last active approximately 11,000 to 30,000 years ago. 
Second, the man-made, cut and fill grading of the Strand area has left relatively thick 
intervals of uncertified fills within the site. Left unmitigated, these areas of uncompacted 
fill are vulnerable to ground subsidence. 

As discussed earlier, an approximately 17 foot high, 2,240 foot long rip-rap revetment 
runs parallel to the Strand Beach shoreline. 14 (See discussion, Section 3.b, above). The 
revetment was constructed in the 1950s and 1960s to protect the Strand area mobile home 
development, as well as the immediately surrounding development including the County 
public beach access pathway and emergency access and the County regional storm drain 
outlet. Pursuant to Section 30610 of the Coastal Act, the revetment was substantially 
reconstructed and repaired after the 1982-83 winter storm cycle. 15 Though this repair 

The onsite revetment forms the southerly component of a continuous revetment system that stretches 
approximately 8,440 linear feet, that protects the adjacent Niguel Shores residential community, Ritz Carlton 
Hotel, Ritz Cove residential community, public Monarch Beach Golf Links, Monarch Bay Beach Club, Salt 
Creek County Park, and the Monarch Beach residential community. 

This reconstruction/repair required improvements along 2,100 feet of the revetment, resulting in the cut/fill of 
5,500 c.y., importation and placement of3,400 c.y. of earth and importation and placement of 1,183 tons of new 
rip rap stone. Coastal Commission staff determined this retrofit/repair was exempt from a coastal permit 
pursuant to Coastal Act§ 30610. (November 9, 1983 letter from Williamson and Schmid to Robert Joseph, 
California Coastal Commission and November 15, 1983 coastal permit exemption memo from Tom Crandall to 
Williamson and Schmid). 
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was adequate to address damage that occurred at that time, the revetment as it currently 
exists cannot provide adequate protection against wave attack from moderate to severe 
storms. Without the appropriate repair, the ultimate result would be the continued 
deterioration of the revetment, and those areas that it protects, and the generation of loose 
debris and rip-rap littering Strand Beach and near-shore ocean areas. This deterioration 
will impact the Beach and leaving it in a hazardous condition for public beach access. 
The proposed repair of a 2,100 foot long portion of the Strand revetment will be similar 
in scope to other repair and maintenance authorizations approved by the Coastal 
Commission including the September 2003 approval of the Encinitas revetment repair 
(Application No. 6-02-66). Findings by the Coastal Commission determined that the 
2,500 foot long revetment repair involved the repositioning of the revetment closer to 
Highway 101, placement of the rip-rap stones in an engineered fashion, raising the 
revetment as much as four feet in some locations and after-the-fact approval of800 tons 
of rip-rap placed on the beach without a permit, did not constitute the construction of a 
new revetment, but rather was a realignment, augmentation and maintenance of an 
existing revetment. 

v. Public Works. Regional public works that will serve the project such as sewer treatment 
and conveyance, domestic water treatment, storage and conveyance, are all in place and 
of sufficient capacity to serve the project. The project abuts existing infrastructure and 
will accommodate service to Headlands site. 

c. findings with Respect to Coastal Development Policies 
1. Scenic and Visual Qualities. Development guided by the HDCP, as modified will 

dramatically improve the scenic and visual qualities of the Headlands site. The HDCP, as 
modified, requires the removal of the 7 foot chain-link fencing and overgrown non-native 
vegetation and will provide multiple public access opportunities including public view 
overlooks at key locations. The graffiti-covered buildings, broken asphalt streets and 
other dilapidated infrastructure of the Strand area and the haphazard commercial uses 
near the Hilltop will be removed. Those areas will be redeveloped with new housing, 
parks and coastal access, improving the scenic and visual qualities of the area. (Coastal 
Act§ 30251). Given the extensive grading, man-made improvements, the 2,240 foot
long revetment and similar modifications, the Strand area no longer represents a natural 
landform. Also given its relatively gentle slope (5' horizontal to 1' vertical), the Strand 
cannot be considered a coastal bluff(see more extensive analysis on page 29 of these 
findings). However, the visual character of the significant natural landforms, including 
the Headlands coastal bluffs, Dana Point and Harbor Point, Strand Beach and the Hilltop, 
will be maintained and preserved through land use restrictions and coastal resource 
management programs. (Coastal Act§ 30251, 30253) The scenic and visual qualities of 
Strand Beach will also be protected and maintained through its dedication as a public 
beach, water quality measures, storm drain energy dissipation. The repaired revetment 
will retain the existing scenic integrity of Strand Beach since it will be no higher than the 
average height of the existing revetment, and will assure stability and safety in the area. 
(See discussion in Section 3.c, above, and Section 5.c.iv, below). (Coastal Act§ 30251). 

As stated above, development guided by the HDCP, as modified, will remove the 
blighted and potentially hazardous conditions of the site and replace them with new 
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homes, parks, native landscaping and similar uses. This will enhance the visual quality 
of the site by making it compatible in character with surrounding residential and 
commercial development. Residential development at the site is contiguous with 
residential development to the north and east. Proposed visitor/recreation commercial 
development is contiguous with existing similar zoning and development along Pacific 
Coast Highway and Street ofthe Green Lantern. (Coastal Act§ 30250, 30251). 

The Commission has previously found that homes in adjoining Niguel Shores, 
constructed immediately upon edge of the shorefront slope to heights of 46 feet, were 
consistent with the visual quality requirements of§ 30251. 16 All homes in the Strand are 
required to be set back a minimum of 15 feet from the edge of the shorefront slope, and 
will be set back horizontally from Strand Beach a total distance of75-85 feet. As 
provided in the HDCP, as modified, the maximum height ofhomes in the Strand area will 
be 28 feet, 18 feet shorter than those in the adjoining Niguel Shores area. These increased 
set back requirements and lower maximum heights are specifically designed to prevent 
adverse impacts to visual quality of the coast as viewed from either the Strand Vista Park 
or the publicly dedicated Strand Beach Park. (Coastal ActS 30251.) 

In addition to improving the visual qualities of the Headlands site, the HDCP, as 
modified, creates and permanently establishes significant coastal views from the 
Headlands site where none currently exist. Coastal views are currently obscured by the 7 
ft. tall chain-link fencing, overgrown non-native vegetation and lack of public access. 
The project creates three miles of public trails with scenic overlooks and five new public 
parks. Existing public views from the County-owned Salt Creek Parking lot, above the 
Strand area, are completely obscured by overgrown non-native landscaping and fencing. 
The HDCP, as modified, proposes the 9.9-acre Strand Vista Park that will lie 
immediately seaward of the County parking lot, stretching for a distance of nearly 2,500 
feet (or nearly Y2 mile). The proposed park creates nearly 12 mile of continuous 
spectacular white water ocean and coastal views, and includes numerous overlooks, 
vertical coastal accessways, scenic rest areas, picnic tables, and public trails. Virtually all 
the coastal and ocean public view areas within the park will be unobstructed, including 
whitewater views of the ocean. Additionally, four new and one reconstructed vertical 
beach accessways will create numerous coastal and ocean view opportunities. 17 

Similarly, expansive public views will also be established in Harbor Point Park, 
Headlands Conservation Park, Hilltop Park and Strand Beach Park. (Coastal Act § 
30251). 

The HDCP, as modified, grading design also creates and protects the unique scenic and 
visual qualities of the Headlands site by placing the development sufficiently below, or 

See e.g., Ahlers House, Application No. 5-96-065 and Adams House, Application No. 5-96-073 (May 17, 
1996). 

Note, the existing certified LCP requires only one new vertical beach access path and no public parks in the 
Strand area. 
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setback from, the public park areas to ensure public views can be established and 
maintained. (Coastal Act § 30251 ). 

n. Surrounding Character. As discussed above, the proposed HDCP, as modified, will 
remove existing degraded, haphazard and otherwise visually degraded and incompatible 
development and construct uses of similar size and character to be visually compatible 
with the surrounding development. Existing development will also be enhanced by new 
public open space, coastal beach access, and public amenities. (Coastal Act§ 30251). 
The repaired revetment will be similar in size and character to the revetment currently 
onsite and as well as to the remainder of the 8,440 l.f. revetment that extends to the north. 
Therefore the repaired revetment will also be visually compatible to its surroundings. 
Thus in total, the HDCP, as modified, will be compatible with the aesthetic qualities of its 
surroundings, and in many areas, it will actually improve these qualities. (Coastal Act§ 
30250, 30251). 

iii. Public Access. The project enhances public access to the coast in many ways. A traffic 
signal and crosswalk is proposed at the project's entry at the intersection of"A" Street 
and PCH. The signal and crosswalk will provide a protected pedestrian crossing point 
and direct connection between an existing Class I bike lane on PCH and the project's 
Central Strand Beach Access and to the Hilltop Park and greenbelt system. (Coastal Act 
§ 30252). 

A public transit route utilizes PCH with two bus stops within about two blocks of the 
project site. Both the proposed visitor recreation/commercial and the residential uses in 
the project will be linked and served by three miles of public trails that will accommodate 
non-automobile circulation within the development. (Coastal Act § 30252). 

There are a broad variety of recreational opportunities to meet the needs of new residents 
and those of coastal visitors, including five new parks, 68.5 acres of public open space 
and extensive recreational uses. Adequate parking) and on-site recreational facilities are 
distributed evenly throughout the site to accommodate the proposed uses and to assure 
that the recreational needs of new residents do not overload nearby coastal recreational 
areas. Based on the City of Dana Point's standards for park acreage need per resident, 
the project is required to provide 1.20 acres of park area. As described above, the project 
will provide 68.5 acres of publicly accessible parks and open space. . (Coastal Act § 
30252). 

1. Existing Landforms and Hazards. The HDCP, as modified, provides for the development 
of the project site in a manner which minimizes risks to life and property. The project 
site is not in a designated high fire hazard area. (Coastal Act§ 30253). Implementation 
of the HDCP, as modified, will be conducted consistent with federal, State, and local 
rules and regulations addressing public health and safety, including requirements from 
the South Coast Air Quality Management District (SCAQMD). By creating a land 
development plan that requires balanced earthwork, i.e., no net import or export of earth 
under the proposed grading scheme, the HDCP, as modified, will minimize energy 
consumption, vehicle miles traveled and reduce the potential for air pollution, water 
pollution and traffic impacts that would otherwise result from importing or exporting 
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earth during the construction stage of the project. (Coastal Act 30253.) The HDCP, as 
modified, will implement the site specific recommendations and specifications set out in 
the Final HDCP EIR and additional studies prepared by professional engineers submitted 
to the Commission. Such recommendations and specifications include bluff setback 
requirements, remedial grading criteria, , storm drainage hydraulic calculations and 
designs, and similar measures. The HDCP, as modified, was developed in accordance 
with such recommendations and specifications, and site specific design criteria will be 
established in conformity with these recommendations and specifications. In doing so, 
onsite and offsite stability and structural integrity is assured, and conditions associated 
with erosion, geologic instability and other adverse conditions will not be created, and 
will in fact be prevented through stability measures such as the repaired revetment. 18 

The existing revetment onsite extends along the man-made terraces of the former mobile 
home park area. The repaired revetment will minimize the potential for coastal erosion, 
protect the man-made terraces and the onsite and offsite existing and proposed 
infrastructure (storm drains, septic systems, pavement, buildings, utilities, etc.). Based on 
the recommendations of professional engineers, the revetment needs to be repaired to 
bring the structure up to current engineering standards and to minimize issues associated 
with erosion and geologic stability and to enhance public safety and public access. 
Pursuant to Findings by the California Coastal Commission for Application A-2-PAC-00-
10 and 2-00-009, City ofPacifica to reconstruct an existing revetment in that city, the 
alternative of constructing a vertical seawall would be accompanied by new impacts not 
predicted for the revetment. As noted in those findings, "The vertical seawall reflects 
almost all the incoming wave energy. In comparison the proposed revetment dissipates 
about 40-50% ofthe incoming wave energy and causes fewer impacts to adjacent bluffs 
and cliffs." If a vertical seawall were utilized at Strand Beach, major storm events will 
likely steepen the beach and result in a slower recovery of its width. This is particularly 
true on a relatively shallow, narrow beach such as Strand. As a result, a beach with a 
vertical seawall can be expected to be steeper and have less long-term sand retention than 
a beach with a revetment. (Coastal Act 30253). 

Failure to bring the existing Strand revetment up to current standards through repair 
could ultimately displace approximately one-third of the regional shoreline protection, 
may create significant erosion impacts, and upset the littoral transport regime that is in 
general equilibrium. Repairs to the revetment will ensure that potential slope erosion in 
the northern and southern areas of Strand Beach will not result in impacts to public 
safety, public access, the adjoining public infrastructure, and the private, off-site 

The HDCP remedial grading design for the Strand area eliminates the constraints associated with the 
problematic soils by (a) redistributing the landslide forces to a more stable configuration; and (b) removing and 
replacing problematic soils with adequately compacted fill. The remedial grading program also includes a 
subsurface drainage system designed to prevent potential groundwater elevation, further minimizing the threat 
of instability throughout the site. In total, approximately 2.2 million cubic yards of grading will occur on the 
121.3-acre HDCP site. This compares very favorably with Commission approvals granted for 4.5 million cubic 
yards of grading that occurred on the 50.4-acre Pepperdine University site, and the 48.2 million cubic yards of 
grading that occurred on the 650-acre Crystal Cove project. 
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residential structures. (Coastal Act§ 30252). None of these actions adversely impact 
Strand Beach, since: (a) the development is designed to stabilize the landward terraces 
without altering the morphology of the beach or its coastal processes; (b) except to 
provide coastal access, the repaired revetment remains landward of its existing footprint 
and the alignment of the revetment will be setback ten feet at its center, thereby creating 
no significant impacts to the beach. (Coastal Act§ 30253). 

The Commission has previously found that loss of beach due to long-term mean sea level 
rise and p.assive erosion is not an issue with sufficient nexus to revetment repair 
projects. 9 Notwithstanding previous Coastal Commission findings potential issues of 
passive erosion brought about by a predicted long-term rise in sea level for the HDCP, as 
modified, the currently privately owned (to the mean high tide line) 5.2 acre Strand 
Beach will be widened and dedicated to public use and recreation. Noble Consultants, 
Inc.20 estimated that the predicted sea level rise over the 75-year life of the project would 
amount to the inundation of six feet of beach. This inundation is more than mitigated by 
the dedication of Strand Beach, which on average is 96 feet wide. 

To further address this issue, engineers for the project have determined that the existing 
revetment, when repaired can be setback ten feet at the center of Strand Beach, gradually 
tapering back to the existing revetment alignment at either end of Strand Beach. The 
overall effect will result in a wider beach and more area for recreation (an increase of 0.2 
acre ofbeach). 

Regarding the repaired revetment in particular, §30253 of the Coastal Act sets out policy 
on new development in the Coastal Zone which would necessitate installation of 
shoreline protection. Section 30253 (2) prohibits "new development" that would "in any 
way require the construction of protective devices that would significantly alter natural 
landforms along bluffs and cliffs." Development authorized by the HDCP, as modified, 
is consistent with this section for the following reasons. 

(1) New Development. The characterization of work to be performed on the 
revetment is important since §30253 speaks only to new development. The term 
new development is not affirmatively defined by the Coastal Act, nor are the terms 
"repair" or "maintenance." However, other sections ofthe Coastal Act enlist the 
terms. For example, §30212 ofthe Coastal Act excludes certain activities from 
being considered "new development" for the purposes of providing coastal access. 
(See section 1, above for compliance with § 30212.) California case law has 
interpreted §30212 ofthe Coastal Act as follows: "implicit in the Section 30212, 
subdivision (b)(4) exclusion is that the repair or renovation is to an existing seawall, 
which an individual is entitled to maintain either because the individual has already 
obtained a Commission permit to have a permanent seawall at that location or 

See, e.g., Las Olas Revetment Maintenance, Application No. 3-03-099 (November 7, 2003). 

Noble Consultants, Inc., December 3, 2003 memorandum to Kevin Darnall. 
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because the seawall existed before the Coastal Act became effective." Barrie v. 
California Coastal Commission, 196 Cal. App. 3d 8, 20-21 (1987). In this case, the 
revetment has been in place since the mid-fifties, predating the Coastal Act by 20 
years. The existing revetment was repaired in 1984 because of damage caused 
during severe storms, with the Commission agreeing that § 3061 0 exempted that 
repair from any permit requirement. Therefore, it would be inconsistent to 
categorize it as "new." 

It is possible that repair work on an existing revetment would be so extensive as to 
essentially make it a "new" development. In this case, however, the HDCP, as 
modified, calls for repair to the revetment that cannot be categorized as new 
development. Commission regulations are informative on this matter. Section 
13252 (b) of the Commission's regulations state that "replacement of 50 percent or 
more of a single family residence, seawall, revetment, bluff retaining wall, 
breakwater, groin or any other structure is not repair and maintenance" for purposes 
of requiring a development permit for such work. Cal. Code Regs, tit. 14, sec. 
13252 (b). In this case, the HDCP, as modified, and subsequent engineering studies 
call for all salvageable material of the existing revetment to be reused in the repair 
work to be done and there is sufficient rip-rap stone available to minimize the need 
for augmentation to well below the 50 percent standard.21 Thus, the proposed 
revetment repair can be classified as a repair and maintenance consistent with 
Coastal Act§ 30610 and Commission Regulation 13252. 

Additionally, the height of the repaired revetment will not exceed the average 
height of the existing revetment. 

Finally, the alignment of the repaired revetment will be moved landward in order to 
create more beach area and further reduce any potential impacts resulting from the 
revetment repair. Again the Commission's regulations are advisory: "extraordinary 
methods of repair and maintenance shall require a development permit [including] 
repair or maintenance involving substantial alteration of the foundation of [a 
revetment]." Cal. Code Regs. Tit. 14, sec. 13252 (a) (Emphasis added). Thus even 
substantial alteration of a revetment foundation is still considered repair and 
maintenance, pursuant to Commission regulations. In this case, as part of the 
revetment repair the existing revetment alignment will be setback landward ten feet 
at the center of Strand Beach, gradually tapering back to the existing revetment 
alignment at either end, with the average movement being approximately 5 feet. 
This finding is consistent with previous determinations of similar nature. 22 The 

See the December 22, 2003 letter from Kevin Darnall to Lesley Ewing. As determined by Noble Consultants 
and AMEC, the volume and tonnage of rip-rap rock available in the existing revetment is actually slightly 
higher than the total volume and tonnage of rip-rap rock necessary for the revetment repair. Therefore, any 
augmentation of rip-rap necessary will be significantly less than the 50 percent replacement threshold identified 
in Section 13252(b) ofthe Coastal Commission's regulations. 

The Commission recently addressed a similarly situated revetment in the City of Encinitas, Pennit Application 
No. 6-02-66; dated September 11, 2003. There, as here, the Commission decided that work to be done 
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Commission is also informed by§ 30212 (b) (3), which excludes the following 
from consideration as new development: "improvements to any structure which do 
not change the intensity of its use, which do not increase either the floor area, 
height, or bulk ofthe structure by more than 10 percent, which do not block or 
impede public access, and which do not result in a seaward encroachment by the 
structure." The repaired revetment called for under the HDCP, as modified, 
conforms to this characterization. The proposed repairs do not increase the floor 
area, height or bulk of the structure by more than 10 percent. In response to a 
request by staff, as a separate component, the public access walkway and public 
seating will be added to the top of the revetment. The walkway was added as a 
public amenity intended to increase public access under §30001.5(c). The public 
accessway serves a separate function from the revetment and should not be 
considered a increase in intensity of use. Previously the lateral access was to be 
accommodated on the beach. 

Accordingly, the Commission finds that the realignment to an average of five feet 
landward, creating a wider beach and the establishment of a revetment of the same 
height and footprint size as the southerly 2,240 feet of the existing revetment, along 
Strand Beach, through the repositioning of rocks that were once part of the existing 
revetment, and are still in the vicinity thereof, and the importation of up to percent 
new rock by volume, including excavation and new bedding material and filter 
fabric shall constitute repair and maintenance of the existing revetment, as 
provided for pursuant to Section 30610 (d). Alteration of Landforms. Section 
30253(2) of the Coastal Act prohibits new development from being designed such 
that it would require "construction of shoreline protective devices that would 
substantially alter natura/landforms along bluffs and cliffs." (Emphasis added.) 
The repair to the revetment is not prohibited under this provision since the 
revetment repair will not, substantially or otherwise, alter natural landforms along 
bluffs and cliffs. 

The areas adjacent to the existing revetment lack both of the substantive 
requirements described in Section 30253(2): there are no natural landforms left at 
the Strand, and there are neither bluffs or cliffs present there. First, the heavy 
excavation and grading that was done decades ago to prepare pads for the old 
mobile home park, which consisted of approximately 435,000 cubic yards of cut 
and fill resulted in a man-made shorefront fill slope protected by over 14,000 cubic 
yards of rip-rap rock, spread along 2.240 feet of the back beach. The area now 

constituted repair. In granting a permit for repairs to that revetment along Highway 101, we noted that the 
project "includes the realignment of the rock revetment in closer to Highway 101 ... ,"but concluded that this 
repair "does not involve the construction of a new revetment .... " Similarly, we have concluded here that the 
relatively slight movement of the revetment in this case is consistent with repair work. 

The Commission also found that so long as a repaired revetment was not moved seaward of the existing 
footprint, impacts would be sufficiently mitigated so as to be consistent with section 30253. See, e.g., Las Olas 
Revetment Maintenance, Application No. 3-03-099 (November 7, 2003). 
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contains nearly two miles of neglected roads, dilapidated foundation pads for 90 
mobile homes, five boarded up community buildings, retaining walls, stonn drains, 
water pipes, and other utilities. Based on the facts of this situation, the Commission 
finds that the areas adjacent to the existing revetment are not "naturallandfonns" as 
that tenn is used in section 30253.23 

Second, the gentle, 5: 1 (horizontal to vertical) average gradient from the upper 
portion of the Strand to the beach cannot be said to meet any definition of "bluff' or 
"cliff" Bluffs and cliffs both of which are primarily characterized by steepness, 
typically steeper than 1:1, that is missing at the Strand area. The repaired Strand 
revetment will retrofit the existing revetment structure, which has been present 
since the 1950s. Any substantial landform alteration that may have taken place 
occurred when the site was graded and the revetment was originally constructed. 
As information in the record demonstrates, the repaired revetment will not cause 
any further alteration. Thus, the lack of natural landforms, including the lack of 
bluff or cliff features in the Strand area, coupled with the salient fact that the 
revetment currently exists, make it impossible for the repaired revetment to create 
the type of impacts prohibited by Section 30253 (2). 

Accordingly, the Commission finds that the strictures of §30253 do not prohibit the 
proposed repair and retrofit of the existing Strand revetment. In arriving at this 
determination, the Commission has been guided by the particularity of the factual 
circumstances of the revetment, its past decisions and legal precedent. Taken together, 
these bases direct the Commission to conclude that the revetment repair, as called for in 
the HDCP, as modified, is consistent with Coastal Act§ 30253. This conclusion 
notwithstanding, the Commission is cognizant of receiving testimony to the contrary, 
requesting the Commission to deny approval to the HDCP, as modified, based on 
variance from the requisites of §§30251 and 30253 

v. Public Works. All regional public works facilities necessary to serve the project are in 
place. Public works facilities, such as onsite infrastructure, will be designed to serve the 
needs of the proposed development. Installation of sanitary sewer to serve the project 
will also create an opportunity for sewer service to be provided to the residential enclaves 
that currently utilize onsite sewerage (septic) disposal. No special districts will be 
formed in conjunction with this project that would induce new development inconsistent 
with this division. There are no planned public works facilities that have been identified 
as a limitation to development. Sufficient services for coastal dependent land uses, 
recreation, essential public services and visitor serving land uses, are available and will 
be provided for in the project. (Coastal Act§ 30254). 

6. Balancing of Conflicts Among Coastal Resource Policies 

23 
The Commission has viewed previous alteration oflandforms as an important factor in the analysis of whether a 
proposed project impermissibly alters landforms. See, e.g., Ahlers House, Application No. 5-96-065 and 
Adams House, Application No. 5-96-073. 
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Although as indicated above the Commission could find the HDCP, as modified, consistent with 
the Coastal Act, the Commission has received conflicting testimony regarding the HDCP's 
consistency with certain Coastal Act policies, including those set out in §§30235, 30240, 30251 
and 30253 of the Coastal Act. Because of this (its findings, set out above, on each section 
withstanding), the Commission takes the approach that is most protective of significant coastal 
resources and engages in the following finding as if the HDCP, as modified, could potentially 
run counter to the policies of those sections. Specifically, the sections in question provide for the 
following: criteria necessary for the construction of a shoreline protective device; protection of 
scenic qualities and natural landforms; and development that would require installation of 
protective devices that substantially alter natural landforms(§§ 30235, 30251, 30253) and 
protection ofESHAs (§ 30240). Assuming, as conflicting testimony has attested, that some 
development as guided by the HDCP, as modified, may conflict with these sections, the 
Commission must determine whether approval of the HDCP, as modified, would fulfill of other 
competing Coastal Act policies and resource protection requirements that cannot be otherwise 
reconciled with the conflicting sections. In addition, many sections of the Coastal Act obligate 
the Commission to restore and enhance coastal resources. Where a project proposes such 
activities, the Commission must consider that direction where it may conflict with any other 
policies in the Act. As set out below, the Commission has considered these conflicts, and 
resolved them in favor ofthe HDCP, as modified, since it is most protective of significant coastal 
resources. 

Section 30200(b) states that "[w]here the commission ... identifies a conflict between the 
policies of this chapter [Chapter 3, Sections 30200-265.5), Section 30007.5 shall be utilized to 
resolve the conflict." Specifically, Section 30007.5 provides: 

Section 30007.5: The Legislature further finds and recognizes that conflicts may occur 
between one or more policies of the division. The Legislature therefore declares that in 
carrying out the provisions of this division such conflicts be resolved in a manner which 
on balance is the most protective of significant coastal resources. In this context, the 
Legislature declares that broader policies which, for example, serve to concentrate 
development in close proximity to urban and employment centers may be more 
protective, overall, than specific wildlife habitat and other similar resource policies. 

Where potential conflicts exist between two or more policies ofthe Coastal Act, Section 30007.5 
provides the Commission with authority to resolve the conflict by implementation of the Coastal 
Act policy that is most protective of significant coastal resources. The Section 30007.5 
balancing analysis consists of two parts: (a) establishing that a conflict exists between two or 
more Coastal Act policies; (b) establishing which of the conflicting policies is most protective of 
significant coastal resources. 

a. Conflicting Coastal Act Policies 
According to testimony heard by the Commission, the HDCP, as modified, may conflict with§§ 
30235, 30251 and 30253 of the Coastal Act by permitting the repair and retrofit of an existing 
revetment at the landward edge of Strand Beach and the base ofthe Strand areaofthe Headlands 
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site. Further the HDCP, as modified, allows impacts to areas that have been designated ESHA 
for uses that are not dependent on the ESHA, which is be inconsistent with §30240 of the Coastal 
Act.24 

Although the HDCP, as modified, may conflict with these sections of Chapter Three of the 
Coastal Act, approval ofthe HDCP, as modified would fulfill several policies ofthe Coastal Act 
that serve to protect coastal resources, including public access polices, recreational use policies, 
marine resource protection policies, and coastal development policies. The specific conflicts 
with each of these resource policies is analyzed below: 

24 

i. Conflict with Public Access Policies 
(1) Coastal Act Policies 
Sections 30210 through 30213 require the provision of public access to the coast. 
The applicable Sections require, in sum: 

Requiring the provision of maximum public coastal access (§3021 0); non
interference with public right-of-access to the sea (§ 30211); site design 
so as to prevent overcrowding and overuse (§ 31212.5); preference for 
public and lower-cost recreational facilities (§ 30213). 

(2) Conflict 
Denial of the HDCP, as modified due to alleged conflicts with§§ 30235, 30240, 
30251 and 30253 would result in the loss of the comprehensive public access 
provisions of the HDCP, as modified. Development under the HDCP, as modified, 
would create maximum public access in numerous areas where no public access 
resources currently exist. (§ 30210.) The HDCP, as modified, reduces substantial, 
on-going interference with public right-of-access to the beach and ocean through 
removal of existing fences and overgrown, view-blocking non-native foliage on the 
site, and by provision of five (four new and one re-built) public vertical coastal 
accessways and one new lateral accessway along Strand Beach. ( § 30211.) The 
HDCP, as modified, assures that public coastal access resources are provided between 
the ocean and the nearest public roadway. (§ 30212) Finally, the HDCP, as 
modified, provides for low-cost and no-cost public access recreation resources, 
including mechanized transport to access Strand Beach (funicular) and low-cost 
visitor accommodations, where currently none exist. (§ 30213). 

Development under the HDCP, as modified, is even more protective of public access 
resources than the existing legal entitlements, i.e., the Certified Dana Point LCP 
and/or the recorded final subdivision maps. For example, the Dana Point Certified 

An effort was made to resolve the potential for ESHA conflict through evaluating alternatives in the HDCP 
EIR. However, no feasible alternative could simultaneously provide the substantial overall coastal resource 
benefits of the HDCP and protect all ESHA. For instance, the HDCP EIR considered an alternative that would 
avoid encroachment into CSS habitat. It was concluded that avoiding all CSS would result in an infeasible 
project and would create new and/or additional coastal resources impacts. Thus, a full avoidance alternative 
fails to resolve the ESHA conflict and, in fact, creates additional resource impacts and conflicts. 
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LCP only designates one public park within the Headlands project and only requires 
one vertical public accessway to Strand Beach, where the HDCP, as modified, 
provides for five public parks and four new vertical public accessways and one 
reconstructed vertical public accessway, all of which serve Strand Beach. The 
Commission has a responsibility to provide resource benefits consistent with the 
Chapter 3 policies of the Coastal Act that cannot otherwise be obtained. Therefore, 
denial of the HDCP, as modified, would forfeit the opportunity to fulfill ~e 
Commission's charge under§§ 30210 through 30213. This creates a conflict 
situation since the HDCP, as modified, advances§§ 30210 through 30213 (Coastal 
Act policies concerning maximization of public access resources) though it may be 
inconsistent with§§ 30235, 30240, 30251 and 30253. This conflict must be resolved 
in a manner that is on balance most protective of significant coastal resources .. 

ii. Conflict with Recreational Use Policies 
(1) Coastal Act Policies 
Sections 30220 through 30224 require protection of coastal recreational uses. The 
applicable Sections require, in sum: 

Protection of unique coastal water-oriented recreation activities 
(§ 30220); protection of oceanfront land suitable for recreational use 
(§ 30221); preference for visitor-serving commercial recreational uses 
(§ 30222); upland areas necessary to support coastal recreation shall be 
protected(§ 30223); recreational boating use of coastal waters shall be 
encouraged(§ 30224). 

(2) Conflict 
Denial of the LCP Amendment due to alleged conflicts§§ 30235, 30240, 30251 and 
30253 would eliminate the ability to provide continuous, diverse coastal public 
recreational resources at the Headlands site. The HDCP, as modified, provides five 
public parks, and three miles of public trails, all affording expansive public coastal 
views, including white water views, where no public views and coastal recreational 
use currently exist. (§§ 30220, 30221.) This includes access to the unique coastal 
features of the site, Strand Beach, the Hilltop Park, the Strand Beach Vista Park area, 
and the Harbor Point and Dana Point promontories. (§§ 30220, 30223.) The HDCP, 
as modified, would provide over Y2 mile of coastal-dependent public recreational uses 
in both the Strand Beach Park area, which is proposed for widening as part of the 
revetment repair, and Strand Vista Park. In addition, the HDCP, as modified, would 
provide public recreation in the Hilltop Park area, and along the Dana Point and 
Harbor Point bluff tops. (§ 30221.) The HDCP, as modified, provides two separate 
visitor recreation commercial sites that will serve regional visitors. Uses include the 
Seaside Inn and a lower-cost hostel. Additional visitor recreation facilities including 
an interpretive center will be constructed in the parks. (§ 30222.) These recreational 
opportunities are designed to satisfy the present and foreseeable future demand for 
public and commercial recreation in the Headlands area. 

Development under the HDCP, as modified, is even more protective of public coastal 
recreation resources than the existing legal entitlements, i.e., the certified Dana Point 
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LCP, and/or the recorded final subdivision maps. For example, the certified Dana 
Point LCP requires only 45.3 acres of Open Space (including roads and private 
slopes) and no lower-cost hostel or visitor recreation facilities, whereas the HDCP, as 
modified, creates 93.5 acres of Open Space (including roads and private slopes) a 40-
bed hostel for lower-cost accommodations and six visitor recreation facilities. The 
Commission has a responsibility to provide resource benefits consistent with the 
Chapter 3 policies of the Coastal Act that cannot be otherwise obtained. Therefore, 
denial ofthe HDCP, as modified, would forfeit the opportunity to fulfill the 
Commission's charge under§§ 30220 through 30223. This creates a conflict 
situation since the HDCP, as modified, advances§§ 30220 through 30223 (Coastal 
Act resource policies requiring priority and protection of coastal public recreation 
resources) though it may be inconsistent with§§ 30235, 30240, 30251 and 30253. 
This conflict must be resolved in a manner that is on balance most protective of 
significant coastal resources .. 

iii. Conflict with Marine Resources Policies 
(1) Coastal Act Policies 
Sections 30230 through 30234 require protection of marine resources. The applicable 
Sections require, in sum: 

Marine resources shall be maintained and where feasible, enhanced 
(§ 30230); quality of coastal waters shall be maintained via minimizing 
impacts ofwaste water discharges and stormwater runoff(§ 30231); 
protection against the spillage of contaminants (§ 30232); protection of 
fishing activities(§ 30234); construction that alters natural shoreline 
processes shall be permitted when required to serve coastal dependent 
uses, protect existing structures and public beaches in danger of erosion 
or to otherwise eliminate adverse effects to the local shoreline sand supply 
(§ 30235). 

(2) Conflict 
Denial ofthe LCP Amendment due to alleged conflicts with §§30235, 30240,30251 
and 30253 would forfeit the Commission's statutory directive to provide needed 
protection to marine resources on and adjacent to the Headlands site. The HDCP, as 
modified, establishes a comprehensive, area-wide water quality management plan that 
collects and treats existing polluted storm water before it flows untreated into the 
Pacific Ocean and Dana Point Harbor. (§ 30230, 30231). This plan includes capture 
and treatment of storm water flows from 30-acres of existing off-site residential and 
commercial development. (§§ 30230, 30231). Additionally, the project sewer 
infrastructure will allow the existing residential enclaves, consisting of 31 residences 
situated directly above the Pacific Ocean, to connect to public sewer rather than 
relying on existing on-site sewerage disposal (septic). (§ 30230, 30231). 

Development under the HDCP, as modified, is even more protective of marine 
resources than the existing legal entitlements, i.e., the certified Dana Point LCP 
and/or the recorded final subdivision maps. For example, neither the certified Dana 
Point LCP nor the recorded final subdivision maps identifies or requires state-of-the-
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art water quality improvements or storm water treatment facilities for off-site, 
existing development. In contrast, the HDCP, as modified, captures and treats storm 
water flows from the entirety of the Headlands development area, and 30-acres of off
site, existing developed properties, including commercial lands that currently drain, 
untreated, into the ocean and Dana Point Harbor. In situations where the such 
protections are lacking, the Commission has a statutory responsibility to provide 
resource benefits consistent with the marine resource protection policies of Chapter 3 
the of Coastal Act.. Denial of the HDCP, as modified, would forfeit the opportunity 
to fulfill the Commission's charge under 30230 and 30231. This creates a conflict 
situation since the HDCP, as modified, advances§§ 30230 and 30231 (Coastal Act 
resource policies requiring maintenance and enhancement of marine resources and 
water quality) though it may be inconsistent with §§ 30235, 30240, 30251 and 30253. 
This conflict must be resolved in a manner that is on balance most protective of 
significant coastal resources. 

iv. Conflict with Land Resource Policies 
(1) Coastal Act Policies 
Sections 30240 requires that areas of sensitive habitat be protected from impacts 
resultant from uses not dependant on those habitat areas 

Conflict 

In previous conflict situations, the Commission has found that it has a responsibility 
to balance some impacts to sensitive habitat areas in exchange for the retiring of 
development rights over, or long-term protection of, other parcels of sensitive 
habitat. 25 In the case of the Headlands area, over sixty percent of the property has 
been subdivided into approximately 300 legal lots. These lots have been sold 
piecemeal over the last 80 years, creating residential enclaves surrounded on three 
sides by the HDCP project, with on-going residential construction as recent as 2002. 
(Bruggeman, Dana Point CDP 01-11.) These legally developable lots cover 
approximately 95 percent of habitat area that could potentially be deemed sensitive, 
including 100 percent of the proposed Headlands Conservation Park. Thus the 
Commission is particularly concerned over the risk of continuing piecemeal sale and 
development of these sensitive areas. It is unknown what level of development might 
occur in these areas in the future, but it is reasonable to assume that some 
development, as guided by the existing certified LCP, may move forward and 
negatively impacting these sensitive habitat areas. This would be inconsistent with 
the protection provisions of§ 30240. On the other hand, while allowing development 
in some areas containing sensitive habitat, the HDCP, as modified, would redesignate 
land uses in the most sensitive, highest quality habitat areas as conservation open 
space, and require the merger of the legal lots, to ensure that no future development 
would occur. This would assure the long-term protection of the most sensitive areas, 

See, e.g., Community Hospital of the Monterey Peninsula, Forest Pavilion Wing, Application Number 3-03-068 
and 3-03-101 (December 10, 2003). 
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while allowing some development in other less sensitive, lower quality areas that 
would be contiguous with existing and proposed development. 

In addition. in previous conflict situations. the Commission has found it has a 
responsibility to balance proiects that may conflict with ESHA protections where 
those conflicts were re~ultant from clustering of new development in proximitv to 
existing development. 2 This is because clustering. while impacting some ESHA. 
allowed the preservation and/or enhancement of other coastal resources such that 
clustering (and attendant ESHA impacts) would be more protective of significant 
coastal resources than leaving the ESHA intact. (See. e.g .. § 30007.5.) The HPCP. 
as modified. clusters new development with existing development (particularly in 
light of what the existing LCP contemplates for the Headlands site). and thereby 
protects significant coastal resources in several ways. as discussed in the previous 
findings. Additionally. greater benefit will be obtained from preserVing large 
contiguous areas of the most environmentally sensitive vegetation and wildlife areas 
rather than preserving all fragmented pieces of habitat in place as was accomplished 
through the 1996 NCCP/HCP of which the Headlands was a particinating landowner. 
The 1996 NCCP/HCP established the 37.000-acre Orange Reserve System of which 
approximately 17 .200-acres are located in the Coastal Zone. 

Thus a conflict exists, since the HDCP, as modified would protect the most intact 
areas of sensitive habitat, as required under § 30240 (Coastal Act resource policies 
protecting sensitive habitat and protects other significant coastal resources though it is 
potentially inconsistent with§§ 30235, 30240, 30251 and 30253. This conflict must 
be resolved in a manner that is on balance most protective of significant coastal 
resources. 

v. Conflict with Coastal Development Policies 
(1) Coastal Act Policies 
Sections 30250 through 30252 impose standards for development on the coast. The 
applicable sections require, in sum: 

New development shall be located within, contiguous with, or in close 
proximity to, existing developed areas or else where it will not have 
significant adverse effects on coastal resources(§ 30250); scenic and visual 
qualities of coastal areas shall be considered and protected as a resource of 
public importance; development shall be sited and designed to protect views 
to and along the ocean and scenic coastal areas, to minimize the alteration of 
natura/landforms, to be visually compatible with the character of 
surrounding areas, and, where feasible, to restore and enhance visual quality 
in visually degraded areas(§ 30251); new development shall maintain and 

26 See. e.g .. City of Carlsbad Agua Hedionda LCP Amendment No. 2-99D <Kelly Ranch. July 11-14. 2000). 
and City of Carlsbad Major Amendment No. l-03B <Habitat Management Plan) June 2003. 
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enhance public access to the coast by (1) facilitating transit service, (2) 
clustering commercial and residential areas to minimize the use of coastal 
access roads, (3) providing non-automobile circulation within the 
development, (4) providing adequate parking facilities or providing substitute 
means of serving the development with public transportation ... and (6) 
assuring adequate recreational opportunities to prevent overloading (§ 
30252); New development shall: (1) Minimize risks to life and property in 
areas of high geologic, flood, and fire hazard; (2) Assure stability and 
structural integrity, and neither create nor contribute significantly to erosion, 
geologic instability, or destruction of the site or surrounding area or in any 
way require the construction of protective devices that would substantially 
alter natural/and forms along bluffs and cliffs; (3) Be consistent with 
requirements imposed by an air pollution control district or the State Air 
Resources Control Board as to each particular development; (4) Minimize 
energy consumption and vehicle miles traveled (§30253). 

(2) Conflict 
Denial of the LCP Amendment due to potential conflicts with§§ 30235, 30240, 
30251 and 30253 would forfeit the Commission's statutory directive to provide 
development that clusters development protecting coastal resources, protects scenic 
qualities of coastal areas and natural landforms, and enhancing public access and 
recreation. The HDCP, as modified, clusters development adjacent to existing 
developed areas and existing infrastructure, while preserving the highest quality 
habitat on the Headlands site as Conservation Open Space land uses thereby 
preserving significant coastal resources including the most intact areas of sensitive 
habitat. (§ 30250). 

The HDCP, as modified, removes existing dilapidated on-site development, replacing 
it with parks, open space, public recreation, conservation areas, and new development 
that conforms to high quality design guidelines, compatible with, or exceeding, the 
standards of surrounding development. Removal of existing 7 ft. tall chain-link and 
wire-razor fencing (that surrounds nearly 80% of the property including all of the 
lands that front the coast) and overgrown, non-native vegetation, will provide new, 
expansive public view corridors _and overlook opportunities to the coast. ( § 30251 ). 
The HDCP, as modified, significantly reduces the scale and density of the hotel and 
residential development from that approved in the certified Dana Point LCP, and the 
Dana Point and Harbor Point promontories as public parks and available for public 
recreation and conservation. (§ 30251). 

The HDCP Circulation Plan provides a variety of access routes to the coast via the 
Headlands site. These include bicycle and pedestrian access along the public trails, 
and publicly accessible coastal access paths from Pacific Coast Highway. Public 
visitor facilities and parking, are adequately dispersed throughout the Headlands site 
so as not to inappropriately concentrate access at any one portion of the Headlands. 
(§ 30252). 
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Development under the HDCP, as modified, improves upon the contiguity, visual 
protection and public access measures of the existing entitlements, i.e., the certified 
Dana Point LCP, and the recorded final subdivision map. For example, the existing 
Dana Point certified LCP allows for the development of two large resort hotels and 
between 295 and 811 residential units, and would severely impact the most 
significant existing natural landforms-the Dana Point promontory and the Harbor 
Point promontory. In contrast, the HDCP, as modified, designates both the Dana 
Point promontory and the Harbor Point promontory as public parks protecting the 
promontories as natural landforms while allowing public access and conservation. 
The underlying legal lots making up these parks (as well as others) will be merged 
and other development rights will be relinquished. Moreover, denial ofthe HDCP, as 
modified, will delay or possibly prevent the rehabilitation of the Strand area including 
the removal of deteriorating infrastructure and removal of overgrown vegetation and 
fencing, thereby enhancing the scenic qualities of the coast and creation ofpublic 
view opportunities. 

The Commission has a statutory responsibility to approve plans that present cohesive 
development policies, consistent with the development policies of Chapter 3 the of 
Coastal Act, where none would otherwise exist. Denial of the HDCP, as modified, 
would forfeit the Commission's charge under§§ 30250, 30251 and 30252. This 
creates a conflict situation since the HDCP, as modified, advances§§ 30250, 30251 
and 30252 (Coastal Act resource policies requiring clustering of development and 
protection of coastal resources, protection and enhancement of scenic qualities of the 
coast and natural landforms and enhancing public access and recreation) though it 
may be inconsistent with §§ 30235, 30240, 30251 and 30253. This conflict must be 
resolved in a favor of those sections that are, on balance, most protective of 
significant coastal resources. 

In conclusion, the Commission finds numerous grounds for conflict between competing resource 
policies of the Coastal Act as noted above, that are implemented by the HDCP, as modified. 

b. Resolution of Conflict Through Balancing 
The Commission has a responsibility to consider changes to a certified LCP that would prevent 
development that is inconsistent with the Chapter 3 policies ofthe Coastal Act. The Commission 
must also consider a statutory directive that would only be fulfilled by approval of the project 
and that if denial of the project would forfeit the opportunity to fulfill the Commission's charge it 
would create a conflict situation. With regard to the HDCP, as modified, the Commission has 
analyzed whether the HDCP, as modified, may be inconsistent with some Chapter 3 policies of 
the Coastal Act, including§§ 30235, 30240, 30251 and 30253. Under these sections, significant 
coastal resources that would be protected include some additional habitat areas of limited quality 
and viability, and land forms present in the Strand area. The Commission notes the HDCP, as 
modified, furthers multiple Coastal Act resources policies that also protect significant coastal 
resources. These include: 

• Public Access. Public access to coastal areas is a vital coastal resource. The HDCP, 
as modified, maximizes public coastal access in an area where none exists, distributes 
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public facilities, encourages lower cost visitor and recreational facilities, and creates 
circulation routes that promote alternative access to the coast; 

• Recreation. Public recreational opportunities within coastal areas, including low-cost 
opportunities, are an important coastal resource. The HDCP, as modified, provides 
diverse public coastal recreational opportunities, including water-oriented activities, 
hiking, biking, jogging, etc., and other activities associated with the unique features 
of the Headlands site. 

• Marine Environment. Marine environment resources are a critical component of the 
Coastal Act. The HDCP, as modified, will establish a comprehensive, state-of-the-art 
water quality and storm water treatment program that treats all of the on-site 
development runoff, as well as 30-acres of existing off-site, commercial and 
residential development. Currently, all such impacts in this area enter the Pacific 
Ocean and Dana Point Harbor untreated. The HDCP, as modified, will maintain, 
enhance and where feasible restore impacted marine resources and water quality. 

• Land Resources. The HDCP, as modified, creates the 27.9-acre Headlands 
Conservation Park to preserve and protect, via active management and creation of a 
management endowment, the most intact and important areas of Habitat on the 
Headlands site. This area includes the Pocket Mouse preserve initially created under 
the NCCP/HCP. The HDCP, as modified, assures that only passive conservation 
uses, consistent with the preservation of these areas, will be implemented. Without 
the consolidation ofunderlying land subdivisions called for in the HDCP, as 
modified, these areas are vulnerable to piecemeal development, thus further 
fragmenting and degrading the remaining habitat. 

Additionally, the Commission finds that the HDCP, as modified, results in a 
significant portion of the site being subject to a comprehensive resource 
management program that is funded by a non-wasting endowment, and dedicated 
to research, maintenance, and restoration of the preserved and restored habitat 
onsite. Impacts to sensitive resources habitat are also significantly reduced by the 
HDCP, as modified, through the clustering of development, the revegetation of 
previously disturbed habitat, the removal of Marguerita Road and the 
relinquishment of other underlying land use authorizations. Since the existing 
habitat that is impacted under the HDCP, as modified, is of lower quality (e.g., 
fragmented, disturbed and/or invaded by non-native species), the Commission 
notes that the replacement/enhancement of such habitat through revegetation in 
suitable areas will be subject to monitoring and management providing an 
environmental benefit that is superior to merely retaining all existing areas of 
fragmented CSS habitat in place. 

Finally, the Commission notes that the Headlands landowner is a participant in 
the 1996 Orange County Central/Coastal NCCP/HCP, which provides for the 
protection of over 37 ,000-acres including 17 ,200-acres in the coastal zone of 
which over 5,600 acres is highly valuable CSS habitat. The Commission takes 
the position that implementation of such large-scale approaches to habitat 
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preservation will allow some development involving disturbance or removal of 
ESHA in those areas where it is most appropriate, in order to preserve the largest 
and most valuable areas of contiguous ESHA and their associate populations of 
species. Denial of the HDCP, as modified, in favor of a strict interpretation of 
Section 30240 would eliminate the property owner's ability to participate in the 
NCCPIHCP, and frustrate the NCCP/HCP and Coastal Act policy of 
concentrating development. 

Thus, the Commission finds that there are unique circumstances that require it to 
allow some impact to ESHA at the Headlands in order to protect a substantial 
component of ESHA that is presently threatened by impacts from development 
and to provide public access facilities, visitor serving facilities, and water quality 
protection benefits, among other benefits noted above offered by the project. In 
this case, the Commission finds that up to 4.04 acres of ESHA may be impacted 
to accommodate construction of an inn overlooking the Harbor Point area, up to 
6.5 acres of ESHA along the slopes of the bowl may be displaced to 
accommodate development within the bowl, and up to 0. 75 acre of ESHA located 
upon the bluff face in the southerly area of the Strand may be displaced by 
development. These acreages represent a cap upon ESHA impacts generated by 
the non-resource dependent components of the project, including but not limited 
to grading for the residential and commercial development and their associated 
roads, parking areas, utilities, and fuel modification areas. In order to implement 
these allowances, the Commission has adopted suggested modifications that 
specifically provide for the impacts in the identified areas and defines the 
circumstances under which the impacts may be allowed. These modifications 
include Suggested Modifications 4, 30, 37, 40, 75-78, 81, 83-87, and 90-92. 

When impacts to sensitive vegetation are allowed, mitigation shall include a 
"creation" component at a ratio of 1:1 (one acre of creation for every one acre of 
habitat impact) in order to achieve a no net loss standard. In certain appropriate 
cases, "substantial restoration" may also be substituted for creation. Onsite or 
offsite open space preserve areas may be utilized to satisfy required mitigation for 
habitat impacts if the preserve areas are disturbed and suitable for restoration or 
enhancement, or they are devoid ofhabitat value and therefore suitable for the 2:1 
remaining balance of mitigation component requiring creation or substantial 
restoration of habitat. It is important to note that mitigation credit through, 
restoration and/or enhancement can be allowed on sites which have already been 
set aside under the 1996 NCCP/HCP. 

The Coastal Act recognizes the importance of protecting unique features of the 
coastal landscape. The HDCP, as modified, has significantly reduced both the 
scale and density of allowable development, as previously certified in the Dana 
Point LCP, thereby protecting and preserving significant landforms on the site and 
to allow public access and views of and from these landforms. The Coastal Act 
explicitly recognizes the scenic qualities of the coast as an important resource. 
The HDCP, as modified, concentrates development, improves the scenic and 
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visual qualities of the site, and enhances and establishes public coastal access in 
ways that do not currently exist and cannot be implemented by the certified LCP. 

As detailed above, the HDCP, as modified, advances numerous policies of Chapter 3 of 
the Coastal Act, though it may conflict with other Chapter 3 policies. Under the authority 
of§ 30007.5, the Commission must resolve conflicts among policies in favor of those 
that are, on balance, the most protective of significant coastal resources. Given the 
immediately preceding discussion of policies advanced by the HDCP, as modified, the 
Commission finds that approval of the HDCP, as modified, resolves these conflicts 
between the referenced sections of the Coastal Act in a manner that is on balance the 
most protective of significant coastal resources. Therefore, under the balancing authority 
of§ 30007.5, the Commission resolves potential conflicts in favor of the HDCP, as 
modified. 

7. Coastal Act Consistency Conclusion 
The Dana Point Local Coastal Program, certified in 1987, covers approximately 80 percent ofthe 
Headlands site. As discussed in the Findings, the Local Coastal Program ("LCP") Amendment 
proposed by the HDCP, as modified, results in a dramatic reduction in development density and 
intensity and a corresponding dramatic increase in publicly accessible recreation and 
conservation open space. 

The HDCP, as modified, represents the culmination of thirty years of planning since the adoption 
of the Orange County General Plan provisions for the Headlands site. Since its approval by the 
City of Dana Point and submittal to the California Coastal Commission in 2002, the application 
has undergone revisions in response to discussions with the Commission, to maximize its 
conformity with Coastal Act policies. As the above findings show, development guided by the 
HDCP, as modified, is highly responsive to public access and recreational activity needs, is 
protective and restorative of important Coastal and Marine Resources, and will complement and 
protect the unique coastal visual and scenic qualities of the Headlands site. As such, the Land 
Use Plan ("LUP") Amendment is consistent with all applicable sections of the Coastal Act and 
represents the least environmentally damaging alternative and is the most protective of 
significant coastal resources. 

As the LUP Amendment has been found consistent with Chapter 3 Coastal Act policies, we 
further find that the proposed Implementation Plan Amendment, as included in the HDCP, as 
modified, is consistent with the LUP, as amended, as included in the HDCP, as modified. 

8. California Environmental Quality Act (CEQA) 
The Secretary ofResources has certified the Coastal Commission's review and development 
process for Local Coastal Programs and amendments as being the functional equivalent of the 
environmental review required by CEQ A. In any event, in this case the City certified a Final 
EIR for the LCP Amendment and HDCP. Staff has used this information in the analysis of the 
LCP Amendment and HDCP, as modified, submittal and identified additional measures that 
needed to be incorporated into the HDCP, as modified, in order to avoid adverse environmental 
impacts. These measures are embodied in the HDCP, as modified, and Suggested Modifications 
to the City's LCP Amendment submittal. The LCP Amendment and HDCP, as modified, 
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constitutes the least environmentally damaging feasible alternative. The LCP Amendment and 
HDCP, as modified, complies with the California Environmental Quality Act because the LCP 
Amendment and HDCP, as modified, will not have significant environmental effects for which 
feasible alternatives or mitigation measures have not been employed. 
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CITY OF DANA POINT 

June 7, 2004 

Mike Reilly, Chair 
Coastal Commissioners 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2219 

Th lOa 

Re: City of Dana Point Local Coastal Program Amendment, No. 1-03 

Agenda Item: Thursday, Item lOa (Dana Point Headlands) 

Dear Chairman Reilly: 

OFACE Of THE CITY MANAGER 

A number of disturbing items have come to our attention that leads the City to conclude that the 
approval process for the Dana Point LCP Amendment may be compromised. The City is in 
receipt of factual evidence that suggests a member of the Commission and staff may be colluding 
to frustrate the certification of the Dana Point LCP Amendment. We have included copies of 
this evidence as attachments to this letter and summarize their content as follows. 

The day after the January hearing, the City received a copy of an e-mail that was sent from Mike 
Lewis, a member of Surfrider Foundation, to Todd T. Cardiff, an attorney for the Surfrider 
Foundation. In that correspondence, Mr. Lewis states: 

"The bs was thick and Chad [Nelson, Environmental Director for the Surfrider 
Foundation] and I talked with [Commissioner] Sara Wan afterwards and received some 
good advice on how to proceed with suit." (See Enclosure.) 

This information is particularly troubling in light of the lengthy Closed Session that occurred 
during the middle of the January 15, 2004 public hearing. Ms. Wan voted against the project, 
after leading an unsuccessful attempt to have the project denied, and made several inflammatory 
statements to the press following the public hearing. What, if any, circumstances make it 
appropriate for a Commissioner to leave the dais and provide advice to an opposition group as to 
how to proceed with a lawsuit against the very Commission she sits on? 

Furthermore, additional information has been brought to the City's attention. In a March 30, 
2004 Memorandum to Resources Secretary Michael Chrisman, Commissioner Cynthia McLain-

33282 Golden Lantern, Dana Point, CA 92629 • (949) 248-3500 • FAX (949) 248-9920 
Internet: www.danapolnt.org 



Hill (who voted to approve the project at the January hearing) details seemingly inexplicable 
behavior by staff as it relates to the Dana Point LCP Amendment: 

"The Coastal Commission staff led by the Executive Director Peter Douglas steadfastly 
objected to elements of the development, and as a result, this matter was very contentious 
and continued over several Commission meetings. More importantly, the Commission 
staff refused to cooperate with the Commission's request to provide options in the staff 
report that was prepared for the meeting where final action was taken place that would 
support approval of the project in its entirety .... Indeed, it is not out of the realm of 
possibility that Commission staff would deliberately propose faulty findings to provide a 
means for defeating an action to which they objected." (Emphasis added). (See 
Enclosure.) 

As you know, the City has repeatedly been frustrated by staffs unwillingness to make the 
Revised Findings a priority, and the delays that have been associated with the certification 
process are difficult to rationalize. Unlike past common practices for other approved projects, 
the staff has refused to engage the City regarding the drafting of the Revised Findings. This new 
information raises a number of serious issues that cast a cloud over the months of deliberation by 
the Coastal Commission. 

In order to maintain and insure the credibility of the Coastal Commission as a policy making 
body as well as the approval of the Headlands Project, I would ask that you personally look into 
these areas of concern. I have every faith that you, as Chair of the Commission, will make sure 
that nothing is done to undermine the policy direction or credibility of the California Coastal 
Commission. 

Sincerely, 

~~ev~ 
City Manager 

Enclosure 

C: The Honorable Mayor and Dana Point City Council 
Patrick Munoz, City Attorney 
Jeff Oderman, Rutan and Tucker 
Peter Douglas, Executive Director, Coastal Commission 
Sanford Edwards, Headlands Reserve LLC 
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--------- Forwarded message --------
Date: Fri, 16 Jan 2004 09:02:34-0800 
From: Mike Lewis <mike@environstrategy.com> 
To: Todd T. Cardiff <cardifflaw@earthlink.net> 
Subject: (Science] Re: [Activists] Dana Point Headlands 
Resent-Date: Fri, 16 Jan 2004 09:03:30 -0800 
Resent-From: mail <mail@mxin-0 l-002.root-mail.com> 
Resent-To: "science@lists.surfrider.org 

\"Effi"" <science@surfrider.org> 

Well Todd-

I was there and I don't lmow that I can correctly answer your question except to say that 
there was alot of the BS part involved. 

Essentially though it was worse than the commission's bs lcp suggested mods - it was the 
City's suggested mods (which I can fax to you if you like) minus the lighthouse and all 
the amenities promised to the developer's local advocates. The only people who won 
were the developer/applicant and the commissioner's who got many nice dinners bought 
for them. 

Be advised that your very own SD councilman Kruer lead that charge to approve the 
"repair" of the revetment with the help ofMcClain Hill and Burke. * The bs was thick and Cliad and I talked with Sara Wan afterwards and received some 
good advice on how to proceed with suit. 

I would like to thank Marco G. for testifying on behalfofSD Chapter yesterday and the 
over -35 Surfrider Activists who filled out speaker slips and either testified or donated 
time to our formal presentation. Many of those 3 5 stayed until the bitter end at about 
9:30pm. 

Also, many thanks to Chad Nelson, Rick Wilson, and Chris Evans who have been very 
helpful both as National Staff members and as local activists within their respective 
Laguna and San Clemente Chapters. 

End of round 1. Up to us to start round 2. 

Mike Lewis 
San Clemente Chapter 

----- Original Message ----
From: Todd T. Cardiff 
To: EIT 
Sent: Friday, January 16,2004 6:16AM 
Subject: [Activists] Dana Point Headlands 
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TO: Resources Secretary Michael Chrisman 

FROM: Cynthia McClain-Hill 

DATE: March 30, 2004 

RE: Dana Point Headlands Project 

Per our discussion, I have attached several articles which appeared in the Los 
Angeles Times and Orange County Register regarding Coastal Commission 
action on the above referenced project. I wanted to bring this matter to your 
attention because it was a particularly large and complex project in Orange 
County that has taken many years to resolve. fn addition, CaiPERS is a 
significant investor in the development. 

The developer, Sanford Edwards, worked very closely with the relevant state 
Resources Agency departments and participated in the preparation of an 
NCCP tor the parcel. This property was also unique in that there was an 
existing LCP and certain development rights which, if pursued, would have 
effectively destroyed a substantial amount of sensitive habitat. 

[n short, the project earned broad support from the local community, many 
environmental groups, California Fish and Game, and then-Secretary of 
Resources. Mary Nichols. Among other things, the project will open and 
dedicate 28 acres to a conservation park and, for the first time, will provide 
coastal access at one of the most spectacular locations in all of Orange 
County. 

The Coastal Commission staff led by Executive Director Peter Douglas 
steadfastly objected to elements of the development, and as a result this 
matter was very contentious and continued over several Commission 
meetings. More importantly. the Commission staff refused to cooperate with 
the Commission's specific request to provide options in the staff report that 
was prepared for the meeting where tina! action was taken that would support 
approval of the project in its entirety. 

The project was approved 011 a ~-:5 vote in January. However. tindings 
supporting the approval needed to be prepared tor subsequent adoption but 
have not yet been submitted by the Com mission statf. There is a significant 

tot. 



and credible concern on the part of the developer that if the findings are not 
carefully drafted, the project will be vulnerable to the litigation threatened by 
one of the project opponents. Indeed, it is not out of the realm of possibility 
that Commission staff would deliberately propose faulty findings to provide a 
means for defeating an action to which they objected. Findings can only be 
voted upon by Commissioners who were present during an action and voted 
with the majority. Commission Nichols and I were part of the Commission's 
majority decision on this project. Accordingly, we represent 2 of the' 7 who 
may vote on the findings. 

Moreover, as a land use attorney, over the last five years I have carved out a 
role as the Commissioner responsible for making sure that our actions are, in 
all ways, consistent with the Coastal Act. I have also taken responsibility for 
identifying any action by staff that, from a legal perspective, would serve to 
undennine or frustrate Commission efforts where, as in this case, there is 
significant disagreement between staff and the Commission. 

Although, I fully expect to be replaced on the Commission in the near term, I 
have been monitoring the preparation of findings on this project closely. 
Commission statf Counsel Ralph Faust is very capable and when he is 
involved in matters before the Commission he can be trusted to provide 
appropriate unbiased counsel. Typically, public and/or closed session 
exchanges help to orient other Commissioners as to the proper steps to take to 
ensure that our actions are legally bullet proof. I recently spoke with 
Commission Chairman Mike Reilly and he indicated that he would also work 
with Mr. Faust to ensure that this matter receives the attention that it merits 
and that the appropriate findings are prepared. It is possible that this item will 
make the April meeting agenda. Ideally, I would like to continue my service 
on the Commission to complete the project. 

The above notwithstanding, it is entirely possible that statf may work to delay 
consideration of this matter until May. I fully appreciate the need for the new 
Administration to get its own appointees in place. Assuming that there are not 
gubernatorial appointees qualified to vote at the time the matter is heard, and 
based on the project's regional signiticance, I would recommend that you take 
an active interest in the progress of this matter. Perhaps it would be beneticial 
to have a discussion with Chairman Reilly and/or Mr. Faust (both of whom 
are extremely professional and very capable public officials in every way) to 
advise them of your interest in making sure that this matter is concluded so as 
to limit the litigation prospects of the decision's detractors. 

Finally. as we discussed. Gary Hunt at California Strategies in Orange County 
is among the developer·:-; consultants who represents CalPERS in connection 
with this project and you might want to get his take on the matter as well. [ 
would be happy to discuss this matter with you turther and to provide :.my 
c1dditional intormation that you might need. 

----------------------............. 
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June4,2004 

Honorable Coastal Commissioners 
Attn:· Karl Schwing 
Orange County Supervisor 
California Coastal Commission 
200 Ocean gate, Ste 1000 
Long Beach, CA 90802-4416 

COAST LAW GROUP LLP 

169 Saxony Road 
Suite20I 
Bnewtas, CA 92024 

tel 760-942-8$05 
fax 76()..942-8~15 
www.coastlaw&J'OIII).com 

RE: Dana Point LCP Amendment No. DPI'-MA,I-1-3 <Dana Point Headlands) 
CCC Agenda Item lOa: Revised Findhigs 
SURFRIDER FOUNDATION· OPPOSED 

Honorable Coastal Commissioners and Staff: 

Please accept these comments on behalf of the Surfrider Foundation, a non-profit, grasSl'0ots 
organization dedicated to the preservation of the world's oceans, waves and beaches through 
conservation, activism, research and education. By and through its San Clemente Chapter, the 
Surfrider Foundation continues to oppose the proposed development on the Dana Point Headlands, 
the City's proposed Local Coastal Progmn amendment to authorize the development, and the 
revised findings recently issued by staff to support the m~gal decision of the Coastal Commission 
conditionally approving the amendment on January 15,2004 ("January decision''). 

It is no secret that the Coastal Commission's January decision was decidedly political. One 
need only review the transcript of the October hearing in light of the decision in January to see tb.at 
there was insufficient change in the project to warrant approval on substantive grounds. Clearly, the I 
developers took advantage of extensive lobbying opportunities, coupled with an intervening 
gubernatorial election and holiday, to JaiJy Commissioner support for their destroctive proposal in 
January. 

Prior to that meeting, the Commission staff had prepared a detailed and well-reasoned report 1 

containing substantial evidence supporting denial of the project.' Jmportantly, since that time, the 
objective evidence contained in the original Staff Report has not changed in any way. Because the 
Commissioners decision was based upon politics, and not upon the evidence in the record, the 
revised findings are so implausib1e they border upon the absurd. Simply put, the Coastal Act 
provides not just the framework, but also the standard by which project compliance must be judged. 

The January staff report supported denial of the project or approval with significant 
modifications. The bulk of modifications suggested were not implemented with the project 
approval. · \b&.\ 

I 
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Daoa Point Headlands LCP Ameadmmt 
Item lOa • Surfrider Opposed 
Juae 7, 2004 
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Despite the valiant effort by staff to accommodate the Commission's political decision, the staff 
cannot make the developers' square peg of coastal destmction and bad science match the Coastal 
Act's roWJd hole of natural resource protection.2 

· 

As noted, the Surfrider Foundation strongly objects to the proposed revised findings and 
requests that the Coastal Commission reject them for a full reconsideration of the project. Only 
through complete project redesign will the developers, the City of Dana Point, and the Commission 
be able to approve a project that complies with both the spirit and the letter of the Coastal Act. 

I. The Findings Do Not Support the Right of the Developen to Build on ESHA, nor the 
Ability of the Coastal Commission to Approve an LCP Amendment that Permits 
Building on ESHA. 

Even as revised, the findings ate unambiguous that the LCP Amendment and project will lead 
to the destruction of more than 11 acres of ESHA. (LUB Goal 5, Staff Report at 33; See also Staff 
Report at 30, 117, and 122). This will amount to destruction of over 20% of the 49.3 acres of 
identified ESHA located at the Dana Point Headlands Area. (Staff Report at 115). A simple review 
of the land use map of the project demonstrates that, excepting the actual headland, the BSHA 
impacts in the "Bowl" and harbor side of the headlands will destroy the most vibrant ESHA in the 
area. (Exhibit 26-C). The portion ofESHA that is preserved in the "Bowl'' area is the least viable of 
the ESHA, heavily degraded by trails and human activity.3 ld. Thus, the Coastal Commission has 
approved the destruction of approximately 20% of the hjghest quality BSHA onsite. 

As noted by the Staff Report, pursuant to Coastal Act section 30240, allowable impacts to 
.ESBA are restricted to those uses that are dependent on that resource. (Staff Report at 126 & 
129: See also COSE, Policy 3.7; Bolsa Chica v. Superior Court, 71 Cal. App. 4th 493,514 (1999)). 
The Staff Report explains that such resource dependent development include e"'amples such as 
nature trails. (Staff Report at 126). Single family homes are not, and cannot be, considered 
dependent on ESHA. (Staff Report at 113"14). 

Further, the law is cJear that Coastal Commission cannot impact the ESHA based on a 
balancing test pursuant to Coastal Act section 30007.5. And even if it could be, there is no 
indication that the project needs to be balanced against the policy relating to ESHAs. See Coastal 

2 At this point in the process, ~urfrider finds particularly offensive the extent of staff 
lobbying undertaken by the developers in an effort to control the content of the revised findings. 
The Commission should demand a detailed Jog of staff/developer meetings and correspondence 
over the last four months, and make this information available to the public as part of the 
administrali ve record. · 

3 Throughout the process, the developers have sought to reclassify the habitat "degraded" 
by human use on the site as non-ESHA. While Swfrider agrees with the Commission that such a 
reclassification would be untenable, we must nonetheless point out that the bulk of undisturbed 
highly valuable ESHA in the bowl is now slated for elimination. \05 ----------------............ 
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Act § 30240. A balancing approach is only appropriate when a project cannot be made consistent 
with the Coastal Act. (Staff Report at 176). In this case, the applicant has not shown that the project 
cannot be redesigned consistent with Coastal Act § 30240 via. (Staff Report at 179). 

The Coastal Commission, despite apparendy finding tbat a balancing approadl under 
the Coastal Ad Is not appropriate (Staff Report at 180). nevertheless instituted a quasi~balancing 
approach based on equity and investment-backed expectations. (Staff Report at 181 ). Factors the 
Coastal Commission considered in approving ESHA destruction included an alleged subdivision 
recorded in 1929, the existence of a NCCP/HCP process, and that the existence of residential 
development plans in ~he existing LCP. The Commission determined that "it would not be 
unreasonable for an investor to have placed some degree of reliance on these elements.4 The Coastal 
Commission further found that the benefits of the project as a whole outweigh its inconsistency with 
a number of Coastal Act policies. Thus, the Coastal Commission seems to have created its own 
standard of balancing entirely separate from and inconsistent with Coastal Act section 30007.5. 

The "new standard .. of balancing presented in the Staff Report would provide unlimited 
discretion to the Coastal Commission. (Staff Report at 180-81). Following this standard, if the 
Coastal Commission finds that a project; as a whole, provides certain improved benefits consistent 
with the Coastal Act, and there exist some previous planning efforts that an investor might have 
relied upon, it is within the Commissioners' discretion to approve a project that is not consistent with 
the Coastal Act. This is an unprecedented, arbitrary, and capricious approach that clearly reflects the 
Coastal Commission's political (vs.lega1) foundation for approving this project, and stands the 
Coastal Act squarely on its head. The controlling court decisi!Jn in Bolsa Chica Land Trust v. 
Superior Court, 71 Cal. App. 4th 493 (1999) does not support this type of balancing by the 
Commission. 

n. The Findings Do Not Support Classification of Revetment Reconstnaction as ''Repair 
and Maintenance." 

The Staff Report for the January meeting classified development of the proposed revetment 
as a new shoreline armoring structure based upon substantial evidence and common sense. Though 
common sense is not typically relied upon as sufficient rationale for project approvals, the failure to 
recognize ir will support Surfrider's argument that the Commission has overstepped the boundaries 
of reality to classify the proposed revetment as "repair and maintenance" of the current revetment 
structure. 

First, jt must be noted that the revised findings demonstrate unequivocally that if the 
revetment is properly classified as a new structure, approval of the structure would conflict with 
Coastal Act sections 30210, 30211, 30213,30235, 30253 and 30251. The Staff Report establishes: 

4 Investment backed expectations do not create a right to develop the property in a manner 
inconsistent with the Coastal Act. See Correspondence from Todd T. Cardiff, January 8, 2004, 
(discussing the developer's lack of vested rights in a zoning ordinance). 

\0~ 
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1. There are no existing structures qualifying for protection pursuant to Section 30235. 
(Staff Report at 146-47); 

2. The development of the strand requires the construction (or repair) of a protective 
device that substantially alters natu:rallandfonns along bluffs and cliffs. (Coastal Act 
§ 30253; Staff Report at 147); and, 

3. The construction of a revetment will violate Coastal Act sections 30210, 30211, 
30213, and 30252, in that it will affect public access to and across the beach, have 
impacts to aesthetics and will eventually destroy the beach. (Staff Report 149~50). 

The proposed revised findings then sidestep these i~sues by claiming that the complete 
removal, excavation, compaction, :re--engineering and replacement of the revetment, while adding up 
to SO% new rip-rap boulders, and locating the revetment five to ten feet back from the existing 
revetment, constitutes repair and maintenance of the revetment. (Staff Report at 139). Just as the 
round hole will not accommodate the square peg, the construction of the new and improved 
revetment cannot by any stretch of the imagination be considered a repair and maintenance project.5 

A. The Construction of a New Revetment Using Recycled Material 
Is Not a Repair of the Existing Revetment. 

The Staff Report outlines an incredibly extensive description of the project contemplated by 
the LCP amendment. 

[T]he Commission finds that the establishment of a revetment of the 
same height and footprint size as the southerly 2,240 feet of the existing 
revetment, along strands beach, through the repositioning of rocks that were 
once part of the existing revetment, and are still in the vicinity thereof, and the 
importation of up to 50 percent new rock by volume, including excavation and 
new bedding material and foundation shall constitute a repair and maintenance 
of the existing revetment. This finding would allow the city to treat a coastal 
development penrdt application requesting removal of the e~isting rock, 
removal and re-compaction of the supporting earthen slope (including cut, 
rework and fJ.ll) construction of a 20 foot thick surlace of geosynthetically
reinforccd compacted fill seaward and down slope of the compacted earth filJ, 
and finally replacement of rock rip-rap, including retrieval of existing rock that 
has migrated from the existing structure and the importation of up to 50% new 
rock by volume, as a "repair and maintenance" activity. (Staff Report at 139). 

s Further, merely drawing analogies between this project and others classified as repairs or 
maintenance, rather than considering the clear and unambiguous facts now before the 
Commission, will not render the decision any less an abuse of discretion. 

101 
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In other words, the Coastal Commission has declared that removal of the entire 2,240 
revetment, the excavation, rework and fill, including the construction of a 20 ft. thick surface of 
geosythetically~reinforced compacted fill seaward, and the importation of up to 50 percent new 
volume of rock to reconstruct the revetment in an entirely new location, is simply repair and 
maintenance activity. (Staff Report at 155, See also, SM 63 COSE, Goal2, New Policy, Staff Report 
at46). 

The staff bases its finding on a creative reading of the Commission's controlling regulations 
which state: 

(b) Unless destroyed by natural disaster, the replacement of 50 percent or more of a single 
family residence, seawall, revetmen~ bluff retaining wall, breakwater, groin or any other 
structure is not repair and maintenance under Section 306IO(d} but instead constitutes a 
replacement structure requiring a coastal development permit. 14 Cal. Code of Regs. § 
13252(b). 

The Commission has interpreted this section, for the first time, as meaning that recycling 
50% or more of the material contained in the existing revetment (or importation of less than 50% of 
new material), constitutes repair and maintenance. While an incredibly creative approach, this 
interpretation of Section 13252 mll6t fail. The Commission has misapplied the word "replacement" 
to only apply to materials. 

Applying the facts of this project to Section 13252, it is dear that 100% of the revetment is 
being replaced. The entire revetment is bejng excavated and removed. (Staff Report at 139; See also 
Staff Report at 137- distinguishing the repair from an Encinitas project and noting "The Encinitas 
project did not change the revetment foundation, nor did it reposition all the rocks along the full 
2,500-foot length"). (Staff Report at 139- noting that a CDP would be required pursuant to Section 
13252(a)(l)(A)). 

The revetment would also include the .. construction of a 20 foot thick surface of 
geosynthetically-reinfor.ced. compacted fill seaward and down slope of the compacted earth fill." 
There is no analogy that can be drawn to suggest that completely reconstructing and moving a 
structure is akin to repair and maintenance. There will have to be an entirely new foundation 
constructed to support the revetment, in contrast to the existing rip-rap boulders that make up the 
cWTent structure. True repair and maintenance couJd include excavation, removal, and repositioning 
of boulders within the footprint of the existing development. Or, in some circumstances, repajr and 
maintenance may even requite the addition of new boulders or other materials. But where, as here, 
the classjfication of "repair and maintenance" is justified merely upon the .. recycling .. of over 50% of 
the rocks, the Commission cannot find support in the aforementioned statute. Without question, the 
entire revetment is being replaced, while a certain percentage of the material is being re-used. Thus, 
2,240 ft. of new foundation will be prepared; 2,240 ft. of 20 ft thick surface of geosythetically
reinforced compacted fill wm be created; 2,240 ft. of rock revetment will be removed; 2,240 ft. of 
rock will be repositioned. This is 100% replacement. 

\07 
I .......... --------------
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B. Construction of the Revetment is Solely Required to Support New 
Development in a Manner that Maximizes Profits. 

There is no doubt that revetment alterations will constitute construction of shoreline 
protection device that substantially alters natural Jandfonn along bluffs and cliffs. (Staff Report at 
141-43). Nor is there disagreement that the purpose of the revetment is to support new deve]opmcnl 
(Staff Report at 146-47 discussing the lack of existing structures). In fact, the true purpose of the 
revetment is to maximize the developers' profits, as there are alternatives that do not necessitate the 
construction of shoreline protection. 

As noted in the Staff Report: 

• Stabilization of the site could presumably be achieved througJl several means, 
but the approach proposed by the landowner, and contemplated in the LUP, is 
mass grading to balance the landslide forces and a revetment to protect the toe 
of the proposed manufactured slope fonn marine erosion, ensuring that the 
forces balanced by the grading operation remain balanced. (Staff Report at 
143). 

• There are no Chapter 3 Coastal Act policies which would compel the 
Commission to approve a land use plan which would allow the construction of 
residential development in a location that is subject to significant hazards 
which can only be remediated through significant grading and the construction 
of a new shoreline protective device. Other less iutense densities of the 
proposed use, or less intense uses could be accommodated ill this area 
without relying on the stabilization scheme contemplated in the LUP. 
(Staff Report at 144) (emphasis added). 

Jn other words, not only is the sole purpose of the revetment to provide stabilization for the 
new development, other less-intense development would not even require the consnuction of 
the revetment. In fact, according to the Staff Report, wjthout the revetment, the erosion and 
degradation of the bluff would be ''similar to those expected of a naturally eroding shoreline." 
(Staff Report at 144). 

This point cannot be overstated. ProperJy sited residential development would be safe 
without the construction of a revetment for 75 years. (Staff Report at 144). The Commission 
is conducting an exercise in interpretative gymnastics, not because the development requires 
the consttuction of shoreline armoring, but because the developer seeks to maximize profits 
and the Commission staff is struggling to conform this project into the Commission's 
political desires. 

Surely, the immense impacts and destruction of the publk's rights, as outlined in the 
Staff Report, prohibit this kind of balancing. (See Staff Report at 156-59 discussing the 
impacts of the revetment on public access). And considering that "residential development 
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is not a coastal dependent use" (Staff Report at 145), the Coastal Commission must give 
priority to coastal dependent uses over teSidential development. See Coastal Act section 
30001.5. 

Finally, the intent of sections 30235 and 30253 of the Coastal Act are not tenibly 
complicated to discern. One clarifies that existing substantial development is entitled to 
shoreline armori.ng when threatened by coastal erosion. There is no substantial development 
on the site warranting coastal protection. The other statute clarifies that new development 
cannot be sited where it wi 11 need coastal annoring 4urlng its expected lifetime. The 
developers and Commission admit that the residential development density planned cannot 
be had without significant reconstruction of the revetment. Tbjs attempt to "grandfather" the 
right to new coastal development based on the degraded revetment is not consistent with the 
intent of the Coastal Act. 

Conclgsiog; 

The Surfrider Foundation is not opposed to the developers maximizing residential 
development so long as it is consistent with the Coastal Act. However, in this case, the 
C\llTCntly proposed LCP amendment would approve developments illegally impacting ESHA 
and requiring the construction of a shoreline armoring device. The findings are tortured. to 
say the least. A legally adequate LCP that complies'with the policies contained in the Coastal 
Act would not require efforts such as those sadly displayed in the Staff Report. The findings 
should be rejected, and the LCP amendment process should be reinitiated to ensure a 
development in compliance with the Coastal Act. 

cc: Michelle Kremer 
Mike Lewis 
Mark Cousineau 
Chris Evans 
Garry Brown 

Sincerely, 

!11. ~+--
Marco Gonzalez, Es 
Todd T. Cardiff, Esq. 
COAST LAW GROUP LLP 

Attorneys for the Surfrider Foundation 

.......... ----------------
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May 25,2004 

Agenda item 7c (Don't postpone time for DP to act DPT-MAJ-1-03) 

Agenda item lOa (Findings on CDP DPT-MAJ-1-3) 

PLEASE DISTRIBUTE TO THE COMMISSIONERS 

California Coastal Commission 
200 Ocean gate, 1Oth Floor 
Long Beach CA 90802-4416 

Attention: Mr. Karl Schwing 

Dear California Coastal Commission, 

RECEIVED 
South Coast Region 

JUN 0 1 7004 

CAUFORNIA 
COASTAL COMMISSiON 

OPPOSE ANY TIME EXTENSION 

Staff has recommended that the plan to develop the HEADLANDS yiolates the Coastal 

Act, violating Coastal Act policies. 

Please oppose any back-room dealings and refuse to allow any more extensions. The 

Coastal Development Permit should not be issued .. 

Rick Kemenesi 

RK 

1524 E. RIO VERDE DR. 
WEST COVINA, CA 91791 

\\\ 



PLEASE DISTRIBUTE TO THE COMMISSIONERS 

Marinka Horack 
21742 Fairlane Circle 
Huntington Beach, CA 92646 

May 28,2004 

California Coastal Commission 
Attn.: Mr. Karl Schwing 
200 Oceangate, 1oth Floor 
Long Beach, CA 90802-4416 

RECEIVE~ 
South Coast Regton 

JUN 0 11004 

CAUFORMMNitsstON 
COASTAL CO 

RE: Agenda item ?c (Don't postpone time for DP to act DPT-MAJ-1-03) 
Agenda item 1 Oa (Findings on COP DPT-MAJ-1-3) 

Dear Coastal Commissioners: 

Your staff has recommended that the plan to develop the Dana Point Headlands 
violates Coastal Act policies. Hooray for their courage in standing up for the 
people of California and out natural resources. Do not allow the destruction of 
Dana Point Headlands. 

Please oppose any backroom dealings and refuse to allow any more extensions 
of the proposal. The Local Coastal Program must not be degraded to allow the 
flawed Coastal Development Permit. 

Champion the Coastal Act! Protect what little natural area is left on our precious coast! 

Sincerely, 

()~Hz:~c~ 
Marinka Horack 
California Resident since 1949 

........ ______________ _ 1\~ 



June 1, 2004 

27003 Del Gado Rd. 
Capistrano Beach, CA 92624 

Mike Reilly, Chair 
c/o Karl Schwing 
California Coastal Commission 
200 Oceangate, 1Oth Floor 
Long Beach CA 90802-4416 

Dear Mr. Reilly, 

RECEIVED 
South Coast Region 

JUN 0 3 2004 

CAUFORNIA 
COASTAL COMMISSION 

The Coastal Commission's approval of the development of the Dana Point Headlands has a 
major flaw. The rock revetment is for a new housing development. The old rock revetment 
cannot be maintained and repaired without rebuilding the entire revetment all at once. This is 
new construction of a revetment in basically the same location as the old revetment for a mobile 
home park. If this is for the mobile home park, where are the mobile homes ? 

The existing rock revetment should be removed prior to new development, for this project to 
comply with the provision in the Coastal Act for new development. The Commission erred 
when it voted to approve the developers request for rebuilding the revetment. Please do not 
allow the Commission to misinterpret the Coastal Act this way. 

Ed Schlegel 



PLEASE DISTRIBUTE TO THE COMMISSIONERS 

Sonja & Daniel Bertsch 
15 Veroli Court 

RECEIVED 
South Coast Region 

Newport Coast, CA 92657 

May 30,2004 

California Coastal Commission 
Attn.: Mr. Karl Schwing 

JUN 0 3 2004 

CALIFORNIA 
COASTAL COMMISSION 

200 Oceangate, 1 01h Floor 
Long Beach, CA 90802-4416 

RE: Agenda item 7c (Don't postpone time for DP to act DPT-MAJ-1-03) 
Agenda item 10a (Findings on COP DPT-MAJ-1-3) 

Dear Coastal Commissioners: 

Your staff has opposed the plan to develop the Dana Point Headlands as it 
violates Coastal Act policies. I applaud their courage in standing up for the 
people of California and our natural resources. Do not allow the destruction of 
Dana Point Headlands. 

Please oppose any backroom dealings and refuse to allow any more extensions 
of the proposal. The Local Coastal Program must not be degraded to allow the 
flawed Coastal Development Permit. 

Champion the Coastal Act! Protect what little natural area is left on our precious coast! 

Yours for a Better California, 

Sonja Bertsch 

~~~Lf~ 

;:r::::;h w_ ~ 

.......... ____________ __ ,,~ 



Dear Coastal Commissioners, 

I have been reviewing the Revised findings, Th lOa, pertaining to the Dana Headlands I Sttand project. I 
find that it is filled with justification for a project that would consume one of the last open spaces on the 
Southern California Coast. If this the trend then why not start the bulldozers and make the entire coast look 
like Miami? This project has become a quest to justify development for big money, a very cavalier and 
irresponsible venue. 

The primary issue of concern is the existing rock pile, which is being called a revetment. It never should 
have been there in the first place. Since it is there you are saying that a much larger revetment is also OK. 
The fact that our predecessors made the mistake is being used to justify an even larger mistake. The beach 
as we know it will cease to exist. Natural erosion will come to a halt and the beach will disappear. The 
Dana Strand beach will become a wasteland 

An even more academic point is that our resources are already being utilized magnitudes beyond 
reasonable capacity. We are living on the edge. Yes populations will continue to increase but that does not 
justify the need to pave, alter, or otherwise destroy every last inch of open space. Southern California is 
about to enter a drought, our roads are grid locked, and ahnost all of our consumables are imported by 
truck. You are considering the idea of increasing the burden on an already stressed ecosystem. Nature 
simply cannot keep up. The resulting pollution will end up in our air and in the ocean 

I would like to suggest that the Coastal Commission reexamine it's charter and decide whether or not they 
support the preservation of our natural resources. Are you going to allow a future where every possible inch 
of open land is altered beyond recognition? 

Sincerely, 

Stephen Pappin 
94 9 Glenneyre St 
Laguna Beach, CA. 92651 

RECEIVED 
South Coast Region 

JUN 0 7 2004 

CALIFORNIA 
COASTAl COMMISSION 



PLEASE DISTRIBUTE TO THE COMMISSIONERS 

George Zebot 
PO Box 4295 
Laguna Beach, CA 92652 

May 30,2004 

California Coastal Commission 
Attn.: Mr. Karl Schwing 
200 Oceangate, 1oth Floor 
Long Beach, CA 90802-4416 

RE: Agenda item 7c (Don't postpone time for DP to act DPT-MAJ-1-03) 
Agenda item 10a (Findings on COP DPT-MAJ-1-3) 

Dear Coastal Commissioners: 

Your staff has opposed the plan to develop the Dana Point Headlands as it 
violates Coastal Act policies. I applaud their courage in standing up for the 
people of California and our natural resources. Do not allow the destruction of Dana Point Headlands. 

Please oppose any backroom dealings and refuse to allow any more extensions 
of the proposal. The Local Coastal Program must not be degraded to allow the 
flawed Coastal Development Permit. 

Champion the Coastal Act! Protect what little natural area is left on our precious coast! 

Yours for a Better California, 

George Zebot 
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1 California Coastal Commission 

2 June 10, 2004 

3 Dana Point LCP Amendment No. DPT-MAJ-1-3 {Dana Pt. Headlands} 

4 * * * * * 
5 3:00 p.m. 

6 CHAIR REILLY: Move now to Item 10.a. and let me 

7 just let people here know that the Commission, based on 

8 conversations and advice received from our counsel, has 

9 decided to entertain a motion to continue this matter. 

10 If the motion to continue is successful, then the 

11 Commission, and particularly those on the prevailing side --

12 which are Commissioner Burke, Commissioner Iseman, 

13 Commissioner Kruer, and myself -- will try to give some 

14 direction to staff, relative to modifying the findings that 

15 are here. 

16 I think the sense was that the findings need sub-

17 stantial modification to accurately reflect the actions of 

18 the Commission at the hearing, and to conduct the public 

19 hearing on these findings at this time would really be moot, 

20 because they are not the findings that I think, ultimately, 

21 are going to be before the Commission. 

22 So, with that I will go to Vice Chairman Burke. 

23 [ MOTION ] 

24 COMMISSIONER BURKE: Mr. Chairman, I would like to 

25 move a continuance of Item 10.a. until the August meeting, in 
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order to give our legal team time to revise the proposed 

2 findings for this item. 

3 

4 

5 

6 

CHAIR REILLY: All right. 

Is there a "second"? 

COMMISSIONER ISEMAN: Second. 

CHAIR REILLY: All right, moved by Commissioner 

7 Burke, seconded by Commissioner Iseman. 

8 Any discussion? 

9 [ No Response 

10 Is there any objection to a unanimous roll call? 

11 This is a full Commission vote, by the way. 

12 [ No Response ] 

13 Seeing none, the matter is continued. 

14 Now, let's get into -- and I think, again, on the 

15 different issues that come up, certainly they are subject to 

5 

16 full Commission discussion, but, again, the Commissioners who 

17 are indicated on the prevailing side would need to -- and I 

18 think, as we go through them, I am going to ask that we do 

19 that by probably a show of hands on the issues as we go 

20 through, and staff can record that, and that should be 

21 sufficient to give direction. 

22 I'll start, if you want. 

23 Procedurally, in terms of the organization of the 

24 findings, you know, I would request that we have a single 

25 motion for adoption of findings, with a clear indication of 
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1 those Commissioners who are on the prevailing side, rather 

2 than the multiple motions that are contained in there, 

3 currently. 

4 Any discussion on that? for those Commissioners 

5 eligible to vote? 

6 [ No Verbal Response 

7 Okay. 

8 The second item that came up was the issue of 

9 separating the findings for the initial two motions of denial 

10 of the LUP, and IP, from the motions of approval of the LUP 

11 and IP, as the findings seem to be, you know, kind of mish-

12 mushed together, currently, and there is a desire, I think, 

13 to make those into clearly separate sections. 

14 So, any discussion on that? 

15 [ No Response ] 

16 All right, Commissioners in favor? 

17 COURT REPORTER: Could you indicate that verbally 

18 for the record? 

19 CHAIR REILLY: Yes, staff can just indicate a 

20 number on them. 

21 

22 

23 

24 

25 

SECRETARY GOEHLER: Four votes. 

CHAIR REILLY: They were both 4, zero? 

SECRETARY GOEHLER: Yes. 

CHAIR REILLY: Okay, thank you. 

On the description of the use of balancing, there 
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1 was a sense that the intent of the Commission in the actual 

2 hearing was to use a traditional balancing approach, relative 

3 to the clustering of the homes relative, to the water quality 

4 improvements, as well as the fact that this was part of a 

5 much larger HCP that had been conducted in that area, and the 

6 provisions of the LCP had not previously found ESHA there. 

7 So, in terms of conflicts, then, I think that 

8 those are areas that we have utilized in the past, in 

9 traditional balancing arguments, and I think the sense was we 

10 wanted to have the findings reflect that, but also in terms 

11 of the precedent that this may set, incorporate those very 

12 unique features about this case that were contained in the 

13 subsequent estoppel discussion and rationale offered by 

14 staff. 

15 So, discussion on that item? 

16 [ No Response ] 

17 All right, those Commissioners eligible to vote? 

18 

19 

SECRETARY GOEHLER: Four. 

CHAIR REILLY: Four, zero. 

20 And, I think the city had raised an issue on the 

21 global change on the new technical studies, and had two 

22 modifications: 68 and 101, that they felt were applied to 

23 other places, but not there. 

24 Does staff have any particular comment on that? 

25 DEPUTY DIRECTOR LEE: No, we had worked with the 
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1 landowner, and the city, and we thought we had corrected all 

2 of those. We had agreed to make that change --

3 

4 

5 

6 

7 

8 

CHAIR REILLY: Okay. 

DEPUTY DIRECTOR LEE: -- so, that was simply just 

CHAIR REILLY: So, staff would incorporate that? 

DEPUTY DIRECTOR LEE: Yes. 

CHAIR REILLY: That is fine. 

9 And, in terms of the revetment discussion, there 

10 was a section there talking about some kind of future global 

11 change beach loss that I think a lot of us did not recall 

12 having during the hearing, itself. So, I think the desire 

8 

13 was to have staff check the record, and if, in fact, that was 

14 not part of the discussion, probably, it is an area of the 

15 findings that wouldn't be necessary to include in the future. 

16 Any discussion on that? 

17 [ No Response J 

18 All right, of the Commissioners eligible to vote. 

19 

20 

SECRETARY GOEHLER: Four. 

CHAIR REILLY: Okay. 

21 And, Commissioner Kruer, were there any other 

22 items that you had? 

23 COMMISSIONER KRUER: Yes, Mr. Chairman. 

24 One, and that was the -- I think the importance of 

25 the previous large subdivision that was approved on this 
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1 project, and I think that that is something that we ought to 

2 address, and what would we do with this previous subdivision, 

3 if we had not done something like we did in the hearing when 

4 we approved it, and how else would we save this ESHA, and 

5 that subdivision part should -- I think, is a very important 

6 part of it. 

7 CHAIR REILLY: Yes, and it was really my 

8 intention, in incorporating the estoppel rationale, because I 

9 think it was touched on, and discussed in there, into the 

10 balancing discussion to have that be included in that 

11 section, okay. 

12 Commissioner Iseman, anything? 

13 COMMISSIONER ISEMAN: I think that the improvement 

14 to the water quality at the beach is as a result of capturing 

15 the runoff, not just from the project, but the area above the 

16 project, is an important consideration, in terms of balance. 

17 CHAIR REILLY: All right. 

18 And, finally, I think that there were two other 

19 items having to do with bluff and natural land form, and 

20 certainly some Commission discussions that as you look to the 

21 north, and particularly I think as it relates, again, to the 

22 clustering of the development, you are really not looking at 

23 a bluff arrangement there, it is really to the south. 

24 So, that whole issue of whether or not the 

25 building of the revetment is, in fact, a modification to the 
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1 natural land form, after we have had development in that 

2 area, and you really don•t have a bluff structure on the 

3 north side of something, that staff needs to go back and look 

4 at testimony to see about modification of. 

5 Counsel, you have a question? 

6 CHIEF COUNSEL FAUST: Mr. Chairman, I think that 

7 the Commission explicitly found, near the end of hearing --

8 approximately the end of the hearing -- that the revetment 

9 was going to be approved pursuant to repair and maintenance, 

10 and 

11 COMMISSIONER KRUER: Right. 

12 CHAIR REILLY: Right. 

13 CHIEF COUNSEL FAUST: -- there was a specific vote 

14 on that. 

15 CHAIR REILLY: You know, I think that perhaps the 

16 issue having to do with natural land form had more to do with 

17 the actual construction of the development down in that area, 

18 behind the revetment. 

19 COMMISSIONER KRUER: Yes. 

20 CHAIR REILLY: Commissioner Wan, you had a 

21 comment? 

22 COMMISSIONER WAN: I think you need to check the 

23 transcript on that, because I can't recall, but I don•t 

24 believe that the Commission, at any time, took a position 

25 contrary to what staff was saying was that while there was 
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1 land form alteration that had taken place, this was still 

2 basically a natural land form. So, I think you need to be 

3 really careful not to change it, if the Commission, in fact, 

4 didn't discuss that. 

5 CHAIR REILLY: I know that I expressed it at one 

6 point. 

7 Commissioner Burke. 

8 COMMISSIONER KRUER: Yes, and I know that I did, 

9 too. I mean, I think --

10 

11 

12 

Go ahead, I am sorry, Mr. Chairman. 

COMMISSIONER BURKE: Mr. Chairman 

CHAIR REILLY: Go to Commissioner Burke, then 

13 Commissioner --

14 I'm sorry, go ahead. 

11 

15 COMMISSIONER BURKE: Mr. Chairman, the item, along 

16 with all of the items that have been previously noted, that I 

17 would be concerned about is that Commissioner Kruer, during 

18 the debate, specifically denoted the financial compensation 

19 of a couple of million dollars, I believe, it was --

20 Am I right or wrong, Pat? was it $2 million? 

21 And, I am not sure that in these findings, it is 

22 absolutely clear as it reflects what his direction was in 

23 that conversation. 

24 CHAIR REILLY: Well, go to Commissioner Kruer on 

25 that. 
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1 The dollars are included there as amenity funding 

2 for habitat, and you know, I think the staff suggestion is 

3 that if at some future date it proves that not all of those 

4 funds are necessary to carry out the habitat protections, 

5 that the city could come back in and suggest other uses for 

6 those funds. 

7 Is that it? 

8 

9 

10 

11 

COMMISSIONER KRUER: Yes, that is correct. 

CHAIR REILLY: Okay .. 

COMMISSIONER KRUER: That is correct. 

CHAIR REILLY: All right. 

12 Staff, any other areas where you would want to 

13 seek some clarification from the Commission? 

14 DEPUTY DIRECTOR LEE: Just fo·r the record, there 

15 was also the question of the trail linkage from the hotel 

16 that was raised in the city's June 7 letter. They also made 

1.2 

17 some comments about the landscape pallet for developed areas. 

18 Again, we have not refused to process a minor 

19 amendment. We had suggested that the Headlands Reserve look 

20 for some alternate language to submit, so those were the only 

21 other items, that I saw in their June --

22 CHAIR REILLY: Yes, and I saw the other -- one of 

23 the other issues pertaining to trails was the setback 

24 requirements from ESHA, and, you know, if they wanted to come 

25 forward with an amendment showing that, perhaps, some 
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1 variance on that setback would, actually, result in less 

2 environmental damage, that that could happen. 

3 I think, you know, the problem was there was a lot 

4 of conditions in there, and some of them simply didn't come 

5 up for discussion, and I think those were among the ones that 

6 didn't come up for discussion, that may best be dealt with by 

7 the city coming back, you know, either for a minor amendment, 

8 or from staff's view it requires Commission attention, to 

9 deal with it that way. 

10 Does that -- are there any other issues? 

11 [ No Response ] 

12 Okay, so I think that, with that, we have 

13 continued that item. 

14 We will be bringing it back in August, and 

15 hopefully, I will give everybody an opportunity to testify on 

16 it at that time. 

17 MR. GONZALEZ: Mr. Reilly, may I ask, would you 

18 consider opening up public comment? those of us would have 

19 made certain statements during public comment, had we known 

20 we would not have had the opportunity on this item? 

21 CHAIR REILLY: At the end of state wide, we will 

22 take some public comment I'll allow some public comment. 

23 All right, let's move to Energy, Ocean Resources. 

24 I I I 

25 [Whereupon the hearing concluded at 3:13p.m. ] 
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Commissioner Ms. Iseman 
c/o Karl Schwing 
Coastal Commission 
200 Oceangate, 1Oth Floor 
Long Beach CA 90802-4416 

Dear Commissioner Ms. Iseman, 

RECEIVED 
South Coc 0

• R,..,.g· ,, • ~.~ 1on 

JUL 1 2 2004 

C•\ I •-roi')Nt nLJI,)t\1 ;A 
COASTAL COivtMISSlON 

The Coastal Act is one of California's most important environmental laws. It embodies 
the will of the people of California, expressed by passage of Proposition 20 in 1972, that 
our coastline be protected. As a Coastal Commissioner, you are sworn to fulfill this will 
of the people. 

A common-sense reading of the Headlands Development and Conservation Plan/Dana 
Point LCP A 1-03 shows that at a minimum it is inconsistent with Coastal Act policies on 
massive landform alteration, coastal armoring, and preservation of Environmentally 
Sensitive Habitat Areas. Commission staff's report on the LCP A found, in great and 
technical detail, that it is inconsistent with six Coastal Act policies. In other words, Dana 
Point LCP A 1-03 does not fulfill the will of we the people that our coastline be protected. 

I am very disappointed that you were among the seven who, in January 2004, voted to 
approve Dana Point LCP A 1-03 in such a way as to give the landowner/developer nearly 
everything he wants. I am dismayed at how you and the other prevailing Commissioners 
found a way to decide that the planned rebuilding of the revetment is a repair, and as such 
does not need a Coastal Development Permit. This decision essentially stands the Coastal 
Act on its head. It is a clear violation of the people's will that our coastline be protected, a 
violation of what you are sworn to fulfill. 

I am indignant that you, and the other three prevailing Commissioners still on the 
Commission, in June 2004 baldly directed staff to rewrite the findings to fit specifications 
laid out in the City of Dana Point's letter of June 7, 2004. These specifications seem 
aimed at giving the landowner/developer the rest of what he wants. This direction to staff 
stands the Coastal Act on its head and turns it inside out. It compounds the clear violation 
of the will of we the people. 

Coastal Commissioners ultimately work for we the people, whose will it is that our 
coastline be protected. Whatever political pressures have been brought to bear by Dana 
Point LCPA 1-03's applicant, you do not work for the applicant but for we the people. 
You have not fulfilled what you were sworn to do. 
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Commissioner Toni Iseman 
C/O Karl Schwing 
Coastal Commission 
200 Oceangate, I oth Floor 
Long Beach, CA 90802-44 I 6 

Dear Commissioner Iseman: 

RECEIVE~ 
South Coast Regton 

JUL 0 1 2004 

CALIFORNIA 
COASTAL COMMISSION 

34 I 44 Selva #208 
Dana Point, CA 92629 
June 29, 2004 

The people of California for all these years have strongly supported the 1972 passage of 
the Coastal Act as the most important environmental law in our state. 

As a Coastal Commissioner, you have been especially entrusted not to bend to political 
pressures but to uphold your sworn duty to protect our coastline. The Headlands 
Development and Conservation Plan is inconsistent with policies on landform alteration, 
coastal annoring and preservation of sensitive habitat areas and should not prevail. One 
outrageous example is calling the rebuilding of the revetment a "repair" and so does not need a development permit. 

I sincerely hope that at the forthcoming August meeting you will uphold the Coastal Act as we know it. 

Sincerely 


