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Summary 
After Local Coastal Program (LCP) certification, the Coastal Commission is responsible for resolving 
disagreements between the certified local governments and the Commission’s Executive Director 
regarding the noticing and hearing requirements applicable to coastal development proposals (i.e., 
whether they are categorically excluded from coastal development permit (CDP) requirements, non-
appealable, or appealable), pursuant to Section 13569 of the Commission’s Regulations (California 
Code of Regulations (CCR), Title 14). Santa Cruz County’s LCP contains a similar dispute resolution 
provision (LCP Section 13.20.085). 

In this case, Santa Cruz County disagrees with the Executive Director’s determination that the proposed 
demolition of an existing residence, and construction of a new residence, at 106 Farley Drive (in the 
unincorporated Aptos area of south Santa Cruz County), requires a CDP that is appealable to the 
Commission. The County and the applicants assert that the proposed development is excluded from 
CDP requirements pursuant to a residential categorical exclusion adopted by the Commission in 1983 
(Categorical Exclusion Order E-82-4 as amended by Order E-83-3, hereafter E-83-3) referenced by LCP 
Section 13.20.071 of the certified LCP Implementation Plan (IP). This disagreement surfaced after the 
applicants submitted a CDP application that was accepted and approved by the County Zoning 
Administrator, but denied on an appeal (by neighboring property owners) to the County Planning 
Commission. The applicants appealed the Planning Commission denial to the Board of Supervisors, 
contending, among other things, that the project should have been excluded from coastal permit 
requirements, despite the fact that the 10-day window for challenging the County’s determination of 
permit requirements, established by LCP Section 13.20.085, had long since passed. The Board of 
Supervisors eventually remanded the application back to the Planning Commission for further 
evaluation of the exclusion issue. The Planning Commission subsequently determined that the proposed 
project is subject to Exclusion Order E-83-3 as reflected in LCP Section 13.20.071, giving rise to the 
disagreement currently before the Commission. 
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At the center of this disagreement is whether the proposed development is located within 300 feet of the 
coastal bluff edge. Among other things, Exclusion E-83-3 excluded certain residential development 
from coastal permit requirements in certain circumstances provided such residential development was, 
among other geographic criteria, located inland of 300 feet from the coastal bluff edge. Exclusion E-83-
3’s 300-foot boundary is, by design, co-terminus with the boundary of the Commission’s appeal 
jurisdiction in relation to coastal bluffs (the 300-foot line forms the inland boundary of both the 
categorical exclusion and the Commission’s appeal jurisdiction at this location). CCR Section 13577 
identifies the methodology that is to be used to determine the precise jurisdictional boundaries 
associated with all applicable provisions of the Coastal Act, including specifically those associated with 
appeal boundaries (Coastal Act Section 30603) and also those associated with categorical exclusions 
(Coastal Act Section 30610(e)), such as Exclusion E-83-3. Both County and Commission staff 
geologists applied the methodology prescribed by CCR Section 13577(h) to determine the location of 
the coastal bluff edge in the vicinity of the project, but came to different conclusions as a result of 
different interpretations and applications of this section. The coastal bluff edge lines (and associated 
300-foot buffers) delineated by County and Commission staff are shown in Exhibit A (page 3). The 
technical basis for the Commission staff’s delineation of the coastal bluff edge, which shows that the 
project in question is not excluded, is explained in a memo from the Commission’s staff geologist, 
attached to this report as Exhibit B. Exhibit D includes a copy of a memo prepared by the County’s staff 
geologist, explaining the County’s delineation of the coastal bluff, which supports a conclusion that the 
project is excluded (pages 10-14 of Exhibit D).  

The applicants have developed a third coastal bluff edge line that differs from that of the County and 
that of the Commission. Like the County’s line, the applicants’ coastal bluff edge line maps the subject 
parcel almost entirely outside of the 300-foot buffer (see Exhibit D, pages 14-27, for the applicants’ 
bluff edge line and copies of the applicants’ geologists explanation). In describing the basis for their 
delineation of the coastal bluff edge, the applicants cite both the methodology of CCR Section 13577(h) 
and a definition of “coastal bluff” from the geologic hazards chapter of the LCP, asserting that the 
coastal bluff definition in that chapter provides direction for making the coastal bluff edge delineation in 
relation to the exclusion. However, Exclusion Order E-83-3 is the controlling legal instrument for the 
subject exclusion, including the criteria for determining what is and isn’t excludable.1 By extension, 
CCR Section 13577  contains the applicable standards that must be consulted to understand and interpret 
the categorical exclusion not any LCP definitions. Moreover, even if the LCP “coastal bluff” definition 
noted by the applicants did apply, by its own terms it applies to the geologic hazards chapter of the LCP 
(Chapter 16.10 “Geologic Hazards”), and not the LCP chapter containing the subject residential 
exclusion (Chapter 13.20 “Coastal Zone Regulations”).2  Finally, even if the Chapter 16.10 “coastal 
bluff” definition was applicable to Chapter 13.20, it does not affect the determination of the location of 
the coastal bluff edge. In sum, even presuming that the cited “coastal bluff” definition were applicable to 

                                                 
1  Although LCP Section 13.20.071 reflects Exclusion Order E-83-3 for ease of exclusion and LCP implementation, it does not, of its 

own, provide the legal authority for any exclusion absent E-83-3. 
2  Similar to other definition sections in other LCP chapters, the definition section for LCP Chapter 16 states: “For the purposes of this 

chapter, the following definitions apply” (LCP Section 16.10.040, emphasis added). The only place in the LCP where “coastal bluff” is 
defined is in Chapter 16.10. 
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this determination, it is the opinion of Commission staff that the project would still be within 300 feet of 
a coastal bluff and thus not excluded. 

Finally, the applicants refer to the Commission’s adopted post-certification maps (identifying the 
Commission’s retained permitting and appeal jurisdiction), which do not graphically depict the project 
site within the Commission’s appeal jurisdiction, as evidence that the property is located within the 
exclusion area. The post-certification maps, though, are at such a gross scale, that development proposed 
near map boundaries oftentimes requires a finer level of review of site-specific information in order to 
make appeal boundary determinations; it is precisely the type of finer level evaluation that has since 
occurred in response to the procedural questions that have been raised by the applicants. In fact, the 
maps include a standard note that indicates that the boundaries shown do not necessarily show all areas 
within which the Commission retains appeal jurisdiction, and directs map users to the local government 
(Santa Cruz County in this case) and the Executive Director for any questions regarding the precise 
boundaries emanating from Coastal Act Section 30603. The portion of post-certification map applicable 
to this section of coast, including the map’s note text, is provided in Exhibit A (page 2).  

Although the proposed development does not appear to raise any significant coastal resource or access 
and recreation issues, the determination of appeal boundaries, and by extension the accurate and 
consistent application of CCR Section 13577, is of both regional and statewide importance. In order to 
ensure that the boundaries of Santa Cruz County’s exclusion area and the Commission’s appeal 
jurisdiction are accurately delineated and consistently applied, staff recommends that the Commission 
concur with the Executive Director’s determination that an appealable coastal development is 
required for the proposed project.  

It is important to note that Commission staff has attempted to work with the applicant and the County 
throughout the local review process to resolve these procedural issues as efficiently as possible, in a 
manner that retains the integrity of the Commission’s appeal jurisdiction and the established boundaries 
of the Exclusion. Commission staff provided early feedback in response to the County inquiries 
concerning the permitting requirements for the project. In addition to advising that the project was not 
excluded,  staff has encouraged the applicant and the County to complete the CDP application process 
initiated in 2004. Instead, their decision to challenge the requirement for a CDP has delayed resolution 
of the design issues that resulted in the Planning Commission’s denial of the proposed development. 
Had the applicants attempted to address the Planning Commission’s reasons for denial through their 
appeal to the Board of Supervisors, it is likely that this matter could have been resolved by now.  
Commission staff has also encouraged the County and the applicants to pursue an amendment of the 
Exclusion that would refine the boundaries of the residential exclusion area. Such an amendment may 
provide an opportunity to resolve this case and avoid similar disagreements in the future.  In the event 
that the Commission concurs with the Executive Director’s determination that a CDP is required, 
Commission staff will continue to work with the applicant and the County towards expeditious 
resolution of this matter through either of the processes described above. 
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1. Executive Director’s Recommendation 
The Executive Director has determined that Santa Cruz County application number 04-0116 is not 
excludable by virtue of Exclusion Order E-83-3 as reflected in LCP Section 13.20.071 because the 
project site is located within 300 feet of the coastal bluff edge, and that, as a result, if the applicant 
chooses to continue to pursue application number 04-0116, a regular, appealable coastal development 
permit application process will be required. If the Commission concurs, then notice of this Commission 
determination will be forwarded to Santa Cruz County and the applicant. 

Motion. I move that the Commission reject the Executive Director’s determination that the 
development excluded from coastal permit requirements by Santa Cruz County under Exclusion 
No. 04-0116 on August 25, 2005 requires a coastal development permit that is appealable to the 
Coastal Commission. 

Executive Director’s Recommendation. Staff recommends a NO vote. Failure of this motion 
will result in: (1) the Commission upholding the Executive Director’s determination that the 
development excluded by Santa Cruz County under Exclusion No. 04-0116 on August 25, 2005 
requires a coastal development permit that is appealable to the Coastal Commission; and (2) the 
adoption of the following resolution and findings. The affirmative vote of a majority of the 
Commissioners present is necessary to pass the motion. 

Resolution. The Commission, by adoption of the attached findings, determines, consistent with 
Section 13569 of Title 14 of the California Code of Regulations, that the development excluded 
from coastal permit requirements by Santa Cruz County under Exclusion No. 04-0116 on August 
25, 2005 requires a coastal development permit that is appealable to the Coastal Commission. 
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2. Recommended Findings and Declarations 
The Commission finds and declares as follows: 

A. Dispute Background 

1. Santa Cruz County Urban Residential Categorical Exclusion 
Coastal Act Section 30610(e) states: 

Section 30610. Notwithstanding any other provision of this division, no coastal development 
permit shall be required pursuant to this chapter for the following types of development and in 
the following areas:… 

(e) Any category of development, or any category of development within a specifically defined 
geographic area, that the commission, after public hearing, and by two-thirds vote of its 
appointed members, has described or identified and with respect to which the commission 
has found that there is no potential for any significant adverse effect, either individually or 
cumulatively, on coastal resources or on public access to, or along, the coast and, where the 
exclusion precedes certification of the applicable local coastal program, that the exclusion 
will not impair the ability of local government to prepare a local coastal program. 

Pursuant to Section 30610(e), the Commission adopted Categorical Exclusion Order E-83-3 in 1983.3 
Order E-83-3 allowed for certain types of urban residential development to be excluded from the normal 
CDP application and approval process, subject to certain criteria. For ease of reference and day-to-day 
implementation, the categories of residential development excluded by E-83-3 were referenced in the 
LCP; LCP Sections 13.20.070 and 13.20.071 state: 

13.20.070 Exclusions. Projects listed in Sections 13.20.071 through 13.20.078 below have been 
approved as categorical exclusions by the California Coastal Commission. Such projects do not 
need to obtain a Coastal Zone approval provided that a “Notice of Exclusion” is issued 
pursuant to Section 13.20.080. Requirements for any other County permit or approval are 
unaffected by this section. Challenges to determinations of exclusion may be made pursuant to 
Section 13.20.085. 

13.20.071 Residential development--One to four unit exclusion. 

(a) Except as indicated in subsection (b) of this section, the exclusion for residential 
development is for projects as described below on lands within the Urban Services Line or 
Rural Services Line, and where designated as a principal permitted use under the applicable 
zone district: The construction, reconstruction, demolition, repair, maintenance, alteration 
or addition to any 1 to 4 unit residential development or accessory structure on legal lots or 

                                                 
3  Exclusion Order E-83-3 amended Categorical Exclusion Order E-82-4, previously adopted in 1982. 
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lot combinations or record on the date of Local Coastal Program certification, and at 
densities specified in the Land Use Plan. 

(b) This exclusion for residential projects does not include projects located within any of the 
following areas: 

(1) Between the sea and the first through public road paralleling the sea, except in the areas 
shown on the map entitled “Residential Exclusion Zone,” hereby adopted by reference 
and considered a part of this County code section; or 

 (2) Within 300 feet of the inland extent of any beach or of the mean high tide line where 
there is no beach, or within 300 feet of the top of the seaward face of any coastal bluff, 
whichever is the greater distance; or 

(3) On land subject to public trust; or 

(4) On lots immediately adjacent to the inland extent of any beach, or the mean high tide line 
where there is no beach; or 

(5) Within 100 feet of any wetland, estuary, or stream; or 

(6) Within a scenic resource area as designated on the General Plan and Local Coastal 
Program Visual Resources Maps, or within a Special Community designated on the 
General Plan and Local Coastal Program Land Use Plan maps; or 

(7) Within the habitat (“essential” area and area adjacent to the “essential” area) of the 
Santa Cruz Long-Toed Salamander as mapped in the General Plan and Local Coastal 
Program Land Use Plan. 

Thus, the Exclusion includes certain limitations. Among them, development located within 300 feet of 
the top of a seaward face of any coastal bluff cannot be excluded from CDP requirements. The 300-foot 
blufftop setback area corresponds to one of the criteria for determining whether an action taken by a 
local government on proposed development is appealable to the Commission (pursuant to Public 
Resources Code (PRC) Section 30603(a)(2); similarly codified locally in LCP section 13.20.122(a)(1)). 
In other words, applications for development in the coastal zone that include development that is 
appealable by virtue of its location relative to the coastal bluff cannot be excluded. 

2. Santa Cruz County Application Number 04-0116 
Santa Cruz County application number 04-0116 is an application by Lauren Greene and Glen Ceresa to 
demolish an existing one-story single family dwelling and construct a new two-story single family home 
(along with all associated related development) at 106 Farley Drive in the unincorporated Aptos area of 
south Santa Cruz County (see location map in Exhibit A, and see proposed project plans in Exhibit D, 
pages 6-9). Originally, application number 04-0116 was determined by the County to be a regular 
appealable (to the Coastal Commission) CDP application, and not subject to the exclusion referenced by 
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LCP Section 13.20.071. The CDP application was approved by the County Zoning Administrator on 
October 15, 2004. The Zoning Administrator’s approval decision was then appealed to the County 
Planning Commission by a neighboring property owner,4 and the Planning Commission ultimately 
denied the application on February 9, 2005.  

Following the Planning Commission denial, the applicants began to question whether the project should 
actually have been categorically excluded from coastal permit requirements, and thus not subject to the 
appealable County CDP process. The applicants’ representatives contacted Commission staff at this 
time to inquire about whether the project was excludable, and were told that because the project was 
located inland of the first through public road, the applicable criteria to consider would be the project’s 
relation to the coastal bluff, which would need to be mapped.5 Subsequently, the County asked 
Commission staff to review the coastal bluff information that had by then been developed by the 
applicant and provide guidance as to whether the project was excludable.6 The Commission staff, 
including its geologist, reviewed this information and, on March 2, 2005, indicated to the County and 
the applicants’ representatives that staff did not concur with the applicants’ identified bluff line, and 
instead believed the entire site to be located within 300 feet of the top edge of the coastal bluff and thus 
both not excludable and subject to the Commission’s appeal jurisdiction.7 On March 3, 2005, the 
applicant appealed the Planning Commission’s denial to the Board of Supervisors, and included in its 
appeal the assertion that the project was located inland of the 300-foot bluff setback line and thus not 
subject to the coastal permit application process.8 Since that time, the question of whether application 
number 04-0116 can be excluded from CDP requirements has been a matter of ongoing dispute.  

                                                 
4  Michael Mellon at 107 Farley Drive. 
5  Email correspondence of February 10-11, 2005. 
6  Santa Cruz County request received February 28, 2005 including with it the applicants’ geologist’s letter report mapping the coastal 

bluff (Zinn Geology 2-page letter report of February 23, 2005; see Exhibit D). 
7  Email correspondence of March 2, 2005. 
8  The applicants have since also asserted that the Commission’s adopted post-certification maps do not depict the subject site as located 

within the Commission’s appeal jurisdiction, and have indicted that this was the advice originally given to them by Commission staff in 
December 2004. In terms of the maps, the Commission concurs that the maps do not directly depict the subject site as located within the 
appeal zone. In fact, when the question was posed as to whether the coastal permit decision that had been appealed to the Planning 
Commission could be appealed to the Commission as well, Commission staff on December 9, 2004 indicated to the applicant that the 
project was not located in the appeal zone shown on the maps. However, the maps are  at such a gross scale that development proposed 
near map boundaries oftentimes requires a finer level of review of site-specific information in order to make boundary determinations 
when there are disputes. In fact, the maps include a standard note that indicates that the boundaries shown do not necessarily show all 
areas within which the Commission retains appeal jurisdiction, and directs map users to the local government (Santa Cruz County in 
this case) and the Executive Director should questions arise regarding the precise boundaries emanating from Coastal Act Section 
30603 (see the post-certification map applicable to this section of coast, including the map’s note text, in Exhibit A). In this case, 
Commission staff was unaware that there was any question with respect to the appeal or other boundaries until informed of same by the 
applicants’ representatives two months later on February 10, 2005. It was at that time that Commission staff recommended that a finer 
level of bluff evaluation be undertaken to verify the location of the area within 300 feet of the bluff for all parties. And it is now this 
finer level evaluation that has since occurred relative to this site.  
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Both the Commission’s regulations and the County’s LCP provide a resolution mechanism for such 
disputes. CCR Section 13569 states: 

Section 13569 (Determination of Applicable Notice and Hearing Procedures). The 
determination of whether a development is categorically excluded, non-appealable or 
appealable for purposes of notice, hearing and appeals procedures shall be made by the local 
government at the time the application for development within the coastal zone is submitted. This 
determination shall be made with reference to the certified Local Coastal Program, including 
any maps, categorical exclusions, land use designations and zoning ordinances which are 
adopted as part of the Local Coastal Program. Where an applicant, interested person, or a local 
government has a question as to the appropriate designation for the development, the following 
procedures shall establish whether a development is categorically excluded, non-appealable or 
appealable:  

(a) The local government shall make its determination as to what type of development is being 
proposed (i.e. categorically excluded, appealable, non-appealable) and shall inform the 
applicant of the notice and hearing requirements for that particular development. The local 
determination may be made by any designated local government employee(s) or any local 
body as provided in local government procedures.  

(b) If the determination of the local government is challenged by the applicant or an interested 
person, or if the local government wishes to have a Commission determination as to the 
appropriate designation, the local government shall notify the Commission by telephone of 
the dispute/question and shall request an Executive Director’s opinion;  

(c) The executive director shall, within two (2) working days of the local government request (or 
upon completion of a site inspection where such inspection is warranted), transmit his or her 
determination as to whether the development is categorically excluded, non-appealable or 
appealable:  

(d) Where, after the executive director’s investigation, the executive director’s determination is 
not in accordance with the local government determination, the Commission shall hold a 
hearing for purposes of determining the appropriate designation for the area. The 
Commission shall schedule the hearing on the determination for the next Commission 
meeting (in the appropriate geographic region of the state) following the local government 
request.  

Santa Cruz County LCP Section 13.20.085 states: 

Section 13.20.085 Challenges to County's Determination of Coastal Review Requirement. If 
the County’s determination of coastal approval requirement, exclusion, or hearing and appeals 
procedures is challenged within 10 days, the Planning Director shall notify the Coastal 
Commission by telephone of the dispute/question and shall request an Executive Director's 
opinion. Local acceptance for filing or processing of the permit application shall cease until the 
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Planning Department receives the determination of appropriate process from the Executive 
Director of the Coastal Commission or the Coastal Commission. 

Despite the fact that the 10-day deadline for challenging the requirement that a coastal permit be 
obtained (pursuant to LCP Section 13.20.085) had long since passed by the time of the applicants’ 
appeal to the Board in early March 2005, the County continued to entertain the question of whether the 
project could be excluded from coastal permit requirements. Ultimately, in response to a continued 
dispute between the applicant and County (where the County continued to indicate that the application 
was subject to the normal appealable CDP process and not excludable, and the applicant maintained that 
it was excludable and thus not subject to the normal CDP process), the County asked for the Executive 
Director’s formal determination on the matter pursuant to CCR Section 13569 and LCP Section 
13.20.085. On March 30, 2005, the Executive Director responded to the County (and the applicant) 
reiterating the guidance previously provided by Commission staff on March 2, 2005, indicating that the 
application did not meet the exclusion criteria because the project site was located within 300-feet of the 
coastal bluff edge and thus it could not be excluded from the requirement for a CDP, and that any CDP 
approval at that location could be appealed to the Coastal Commission (see Exhibit E, page 12).9  

The County Board of Supervisors then reviewed the applicants’ appeal of the Planning Commission 
denial at a hearing on April 19, 2005. At that time, the County’s position remained the same as the 
Executive Director’s that the project was not excludable (see County Board staff report in Exhibit C). 
However, the applicants presented additional information regarding the location of the coastal bluff edge 
relative to the project site (see Exhibit D, pages 14-27), and the Board decided to remand the project to 
the Planning Commission for the Planning Commission to determine whether the project was located in 
an area that could be excluded from coastal permit requirements by virtue of the criteria referenced in 
LCP Section 13.20.071. Following the Board remand to the Planning Commission, County staff 
developed additional materials regarding the bluff and its relation to the site. On June 15, 2005, the 
County indicated to Commission staff that the new County-developed materials showed the proposed 
development to be inland of the 300-foot setback line and thus excludable, and asked for an updated 
Executive Director’s determination (again pursuant to CCR Section 13569 and LCP Section 13.20.085) 
in light of the new materials (see County geologist memo and bluff exhibit in Exhibit D, pages 10-14). 
On August 4, 2005, the Executive Director responded to the County (and the applicant) indicating that 
the new materials had not altered the Executive Director’s original determination, and that an appealable 
CDP process was still the required process for application number 04-0116 (see Exhibit E, page 11).10

Subsequently, on August 10, 2005 the Planning Commission determined that the application could be 
excluded from CDP processing requirements notwithstanding the Executive Director’s August 4, 2005 
determination that it could not. It was not, however, until September 8, 2005 that Commission staff were 
                                                 
9  This March 30, 2005 response was again based upon review of the materials forwarded by the County to the Commission, including 

review by the Commission’s staff geologist of graphic depictions of the bluff area topography in relation to the project site that were 
prepared by the applicant (Zinn February 23, 2005 letter report – see Exhibit D). 

10  Again, the Executive Director’s determination was based upon review of the materials provided by the County (both County-developed 
materials and applicant-developed materials), including review of the materials by Commission mapping staff and the Commission’s 
staff geologist. 
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formally informed that the County was in disagreement with the Executive Director (see County’s 
September 6, 2005 letter; Exhibit E, page 10).11 On September 14, 2005, the County was informed that, 
because the County and the Executive Director were not in agreement, the processing dispute would 
thus need to be resolved by the Commission at a hearing pursuant to CCR Section 13569 and LCP 
Section 13.20.085 (see Exhibit E, page 9). It is this dispute that is before the Commission at the 
December hearing. 

B. Dispute Resolution 
The dispute emanates from a difference of opinion regarding the location of the coastal bluff edge 
(because it is the coastal bluff edge from which is delineated the 300-foot non-excludable area pursuant 
to Exclusion Order E-83-3 and LCP Section 13.20.071).  

1. Applicable “Coastal Bluff” Definitions 
The applicants have raised questions whether the CCR Section 13577 (“Criteria for Permit and Appeal 
Jurisdiction Boundary Determinations”) definitions of coastal bluff and coastal bluff edge should be 
used in determining the location of the coastal bluff edge in this case, and whether certain LCP bluff 
definitions should also be applied.12 CCR Section 13577 states in applicable part:  

CCR Section 13577. Criteria for Permit and Appeal Jurisdiction Boundary Determinations. 
For purposes of Public Resources Code Sections 30519, 30600.5, 30601, 30603, and all other 
applicable provisions of the Coastal Act of 1976, the precise boundaries of the jurisdictional 
areas described therein shall be determined using the following criteria:… 

(h) Coastal Bluffs. Measure 300 feet both landward and seaward from the bluff line or edge. 
Coastal bluff shall mean: (1) those bluffs, the toe of which is now or was historically 
(generally within the last 200 years) subject to marine erosion; and (2) those bluffs, the toe 
of which is not now or was not historically subject to marine erosion, but the toe of which 
lies within an area otherwise identified in Public Resources Code Section 30603(a)(1) or 
(a)(2). 

Bluff line or edge shall be defined as the upper termination of a bluff, cliff, or seacliff. In 
cases where the top edge of the cliff is rounded away from the face of the cliff as a result of 
erosional processes related to the presence of the steep cliff face, the bluff line or edge shall 
be defined as that point nearest the cliff beyond which the downward gradient of the surface 
increases more or less continuously until it reaches the general gradient of the cliff. In a case 
where there is a steplike feature at the top of the cliff face, the landward edge of the topmost 
riser shall be taken to be the cliff edge. The termini of the bluff line, or edge along the 

                                                 
11  Commission staff had received the County’s exclusion notice on August 26, 2005, and had returned it as deficient inasmuch as the 

project was not excludable on August 31, 2005 (see Exhibit D). Subsequently, the County’s September 6, 2005 letter identifying the 
disagreement was received on September 8, 2005.   

12  Both the County in its interpretation and the Commission in its interpretation have utilized the CCR Section 13577 definitions. 
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seaward face of the bluff, shall be defined as a point reached by bisecting the angle formed 
by a line coinciding with the general trend of the bluff line along the seaward face of the 
bluff, and a line coinciding with the general trend of the bluff line along the inland facing 
portion of the bluff. Five hundred feet shall be the minimum length of bluff line or edge to be 
used in making these determinations. 

There are several compelling reasons why the CCR Section 13577 definitions must be applied to this 
case. 

Exclusion Order E-83-3 is Controlling  
Although the categories of residential development excluded by E-83-3 are referenced in the LCP, 
Exclusion Order E-83-3 is the controlling legal instrument for the subject exclusion, including the 
criteria for determining what is and isn’t excludable.13 CCR Section 13577 identifies the methodology 
that is to be used to determine the precise jurisdictional boundaries associated with all applicable 
provisions of the Coastal Act, including those associated with categorical exclusions (Coastal Act 
Section 30610(e)), such as Exclusion Order E-83-3. Thus, E-83-3 itself and CCR Section 13577 (as 
described above) are the applicable standards that must be consulted to understand and interpret its 
terms – including its definitions, and ultimately its boundaries. 

Appealability as Criteria for Exclusion 
It is also important to understand the genesis and purpose of the Exclusion Order E-83-3 text referenced 
in LCP Section 13.20.071(b) with respect to its identifying the type of residential development that is 
not excludable. The Exclusion was originally adopted by the Commission in 1982.14 In this 1982 
exclusion request, the County indicated that development located within the Commission’s appeal 
jurisdiction was not part of the requested exclusion (i.e., wouldn’t be excludable). Subsequently, the 
categories of development excluded by the Commission explicitly did not include development that was 
“appealable to the California Coastal Commission pursuant to Section 30603(a) of the Coastal Act.”15 In 
other words, if the development was located in an appealable area or otherwise appealable pursuant to 
the Act, it could not be excluded. The Commission’s original adoption of the Exclusion was thus 
premised on appealable development not being excludable.  

When Exclusion Order E-83-3 was adopted in its current form in 1983 (amending the 1982 Exclusion), 
the explicit reference to appealable development not being excludable was replaced by current 
Exclusion Order E-83-3 text reflected in LCP Sections 13.20.071(b)(1) though (b)(5). The reason for 
this was that the purpose of amending the exclusion was to allow for certain residential development 
located seaward of the first through public road to be excluded notwithstanding that such development 
would be located within the Commission’s appeal jurisdiction. In order to account for this, the appeal 
                                                 
13  Although LCP Section 13.20.071 reflects Exclusion Order E-83-3 for ease of exclusion and LCP implementation, it does not, of its 

own, provide the legal authority for any exclusion absent E-83-3. 
14  Categorical Exclusion Order E-82-4. 
15  Exclusion Order E-82-4, Categories of Development Section 1(a). The 1982 exclusion also contained other criteria similar to current 

Exclusion Order E-83-3 text reflected in LCP Section 13.20.071(b)(6) and identical to current LCP Section 13.20.071(b)(7). 
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criteria of Coastal Act Section 30603(a) were parsed out to allow for this exception to be written in 
relation to the first public road (see LCP Section 13.20.071(b)(1)). To account for this, the remaining 
appeal criteria of Section 30603(a) were likewise parsed out (in LCP Sections 13.20.071(b)(2)-(b)(5)). 
These sections essentially broke out the Coastal Act Section 30603 appeal criteria more explicitly than 
the previous (Order E-82-4) reference to Section 30603 alone. As before, the Commission’s adoption of 
the Exclusion was thus again premised on appealable development not being excludable. 

Thus, although not explicit in the Exclusion text itself, the purpose of the criteria of Exclusion Order E-
83-3 as referenced in LCP Sections 13.20.071(b)(1) though (b)(5) (and the requirement for the subject 
development to be principally permitted pursuant to 13.20.071(a)) is to ensure that appealable 
residential development is not excluded from the normal coastal permit process. By extension, the 
purpose of the Section 13.20.071(b)(2) reference to the area within 300 feet of the coastal bluff is a 
reference to the appeal criteria for same emanating from Coastal Act Section 30603(a)(2).16 Therefore, 
the coastal bluff and 300-foot determination in this case is the same as an appeal boundary 
determination. The purpose of CCR Section 13577 is explicitly to provide a methodology for 
determining permitting, appeal, and other applicable jurisdiction boundaries as reflected by the Act, 
including specifically Section 30603 (see Section 13577 previously cited). Therefore, in addition to the 
fact that Exclusion Order E-83-3 is controlling (as described above), CCR Section 13577 includes the 
applicable definitions to be used in this case in terms of the original premise of the Exclusion Order.  

LCP’s Definitions Unclear 
Even if CCR Section 13577 were to be disregarded, the LCP’s definitions are unclear with respect to 
coastal bluff-related definitions and the way they apply to the Exclusion Order E-83-3 criteria as 
referenced in LCP Section 13.20.071. Towards this end it is important to note the manner in which the 
LCP is constructed related to definitions. The Land Use Plan (LUP) includes one major definitions 
section (the LUP Glossary) with definitions that apply throughout the LCP. The LCP IP is then made up 
of different Titles (e.g., Title 13 “Planning and Zoning Regulation,” Title 14 “Subdivision Regulations,” 
etc.), each of which is made up of separate Chapters (e.g., Title 13 includes Chapter 13.10 “Zoning 
Regulations,” Chapter 13.20 “Coastal Zone Regulations,” etc.). Each IP chapter has its own sets of 
definitions that apply within those chapters.17 Thus, only the LUP Glossary includes definitions that 
explicitly apply throughout the LCP, and each IP chapter has its own supplementary set of chapter-
specific definitions.  

The term used by Exclusion Order E-83-3 and Section 13.20.071(b)(2) (“seaward face of any coastal 
bluff”) is not defined in the LCP. Likewise, the term “coastal bluff” is not defined in the LUP, and it is 
not defined in the IP chapter containing LCP Section 13.20.071 (i.e., Chapter 13.20 “Coastal Zone 
Regulations”). The only reference within Chapter 13.20 that might be relevant to the coastal bluff and 

                                                 
16  In applicable part, identifying development “within 300 feet of the top of the seaward face of any coastal bluff” as appealable. 
17  For each chapter, the definitions sections contain text to the effect of “for the purposes of this chapter, the following definitions apply” 

(reference Chapter 16.10 “Geologic Hazards”). 
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the area within 300 feet of it are the appeal criteria of LCP Section 13.20.122.18 In other words, within 
Chapter 13.20, the only way to understand the relevance of Section 13.20.071(b)(2) is in relation to the 
appealability criteria emanating from Coastal Act Section 30603(a). As such, the determination of what 
can be excluded pursuant to Section 13.20.071(b)(2) is the same as identifying what type of 
development is not appealable to the Coastal Commission by virtue of its location relative to the bluff, 
beach, or mean high tide (i.e., if development is appealable by virtue of its location relative to the bluff, 
beach, or mean high tide, then it cannot be excluded). 

The only place where “coastal bluff” is defined in the LCP is in the separate IP chapter applicable to 
geologic hazards (i.e., Title 16, Chapter 16.10 “Geologic Hazards”), where it is explicitly identified to 
be used for the purposes of Chapter 16.10, and not Chapter 13.20. In other words, the definitions of 
Chapter 16.10 are specifically provided for the purposes of addressing the geologic hazards 
requirements of Chapter 16.10, and not for other purposes (like identifying what can and cannot be 
excluded from coastal permit requirements pursuant to another LCP chapter). Thus, these Chapter 16.10 
definitions do not strictly apply to Chapter 13.20 and Section 13.20.071. 

That said, construing the LCP more liberally to apply the definitions of Chapter 16.10 to Chapter 13.20, 
“coastal bluff” is defined in Chapter 16.10 as follows:19

Coastal Bluff. A bank or cliff along the coast subject to coastal erosion processes. Coastal bluff 
refers to the top edge, face, and base of the subject bluff. 

Chapter 16.10 defines “coastal erosion processes” as follows:20

Coastal Erosion Processes. Natural forces that cause the breakdown and transportation of earth 
or rock materials on or along beaches and bluffs. These forces include landsliding, surface 
runoff, wave action and tsunamis. 

Thus, when read together, the coastal bluff definition of Chapter 16.10 is fairly broad and lacks 
specificity that could help identify its topmost edge in this case. The banks/cliffs at this location are 
subject to natural forces than can cause the breakdown and transportation of earth/rock materials along 
the beaches and bluffs, including through landsliding, surface runoff, wave action, and tsunamis,21 and 
thus constitute “coastal bluffs” pursuant to Chapter 16.10.22 However, there is nothing in the Chapter 

                                                 
18  The criteria of Section 13.20.122 identifies the types of development that are appealable to the Coastal Commission (pursuant to 

Coastal Act Section 30603(a)), and these are essentially the same criteria for not excluding some residential development pursuant to 
LCP Section 13.20.171. 

19  LCP Section 16.10.040(j). 
20  LCP Section 16.10.040(l). 
21  Note, for example, that the base of the bluffs at this location are mapped by FEMA and the County as areas subject to both landslide 

and inundation from run-up from high waves or storm surge (FEMA designated 100-year flood zone) and within which flood elevation 
to the 100-year flood elevation is required (+21 feet NGVD according to FEMA and as applied in recent cases along the base of the 
bluff). 

22  The applicant appears to have used the cited LCP “coastal bluff” definition to define only portions of the subject bluffs as “coastal 
bluffs” (see applicant’s geologists’ memos in exhibit D, pages 14-27). In other words, the applicant has apparently drawn a distinction 
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16.10 definitions that can provide guidance with respect to then mapping the coastal bluff edge to any 
level of detail. In such a case, it is appropriate to refer back to the Act and the Commission’s regulations 
for guidance and interpretation, particularly because the LCP definitions emanate from the Act and the 
Commission’s regulations in the first place.23 In this respect, CCR Section 13577 includes very detailed 
parameters for identifying coastal bluff edges. The applicants’ interpretation conflicts with the 
methodology prescribed by CCR Section 13577 designed to establish the Commission’s appeal and 
categorical exclusion boundaries. Again, CCR Section 13577 includes the applicable definitions to be 
used in this case. 

Conclusion: CCR Section 13577 Applies 
Exclusion Order E-83-3 is the controlling legal instrument for the subject exclusion, including the 
criteria for determining what is and isn’t excludable. By extension, E-83-3 itself and CCR Section 
13577 are the applicable standards that must be consulted to understand and interpret its terms – 
including its definitions, and ultimately its boundaries – and not LCP definitions. Even were LCP 
definitions to be applicable, the LCP is not explicit when it comes to determining coastal bluff edge and 
the area within 300 feet of it for purposes of the residential exclusion. The clearest and most direct LCP 
reference for determining this boundary is its relation to the appeal criteria of Chapter 13.20, and this is 
borne out by the fact that the adopted residential exclusion is premised on certain appealable 
development not being excluded. Definitions from elsewhere in the LCP are inconclusive and do not 
provide determinative guidance in this respect. Thus, because Exclusion Order E-83-3 is the controlling, 
because the 300-foot boundary relative to E-83-3 as reflected in Section 13.20.071(b)(2) is coterminous 
with the appeal boundary, and because the LCP’s definitions do not provide adequate guidance 
otherwise, CCR Section 13577 provides the applicable and appropriate basis for determining the coastal 
bluff edge and the 300-foot boundary from it in this case. 

2. Location of Coastal Bluff Edge and Area Within 300 Feet 
The applicant has developed their version of the coastal bluff edge and 300-foot buffer (see Exhibit D, 
pages 14-27), and the County has developed their version (see Exhibit D, pages 10-14; see also Exhibit 
A, page 3). In both cases, only a small corner of the subject site is located within the 300-foot buffer 

                                                                                                                                                                         
between the upper portion of the bluffs and the lower portion of the bluffs (and within the upper portion, has apparently further 
distinguished the bluffs in relation to the canyon features), and determined that portions of the upper bluffs in the canyon features are 
not actually coastal bluffs because they aren’t subject to coastal waves. However, such an argument is predicated on parceling the 
subject bluffs into individual pieces, then determining which of the sub-pieces are subject to marine processes, and finally defining 
some sub-pieces as coastal bluffs and some sub-pieces not as coastal bluffs depending on which sub-pieces are subject to marine 
processes. However, such a methodology is not what is envisioned by the Act and the LCP. Bluffs are considered as a whole entity, and 
not as individual pieces to which various criteria are to be applied to make some parts of them coastal and some parts of them non-
coastal. Thus, although the Commission’s staff geologist concurs that the erosion processes in the upper part of these bluffs in the 
canyons are dominantly fluvial and not marine, such a distinction is not germane to determining the location of the coastal bluff edge 
(see also Exhibit B).  

23  The Commission’s regulations are specifically meant to be “interpreted and liberally construed to accomplish the purposes and carry 
out the objectives of the California Coastal Act” (CCR Section 13003). 
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area.24  

Commission planning and technical staff, including the Commission’s staff geologist, have reviewed the 
available information, and field verified their observations. In conclusion, and as Commission staff has 
consistently informed the County and the applicant during the course of this dispute since early 2005, 
the entire site is located within 300 feet of the top edge of the coastal bluff (see memo prepared by the 
Commission staff geologist in Exhibit B, and see the corresponding coastal bluff edge and 300-foot 
buffer from it in Exhibit A, page 3). As a result, Application Number 04-0116 does not meet the 
exclusion criteria of Exclusion Order E-83-3 and LCP Section 13.20.071(b)(2), and a regular CDP 
application process is required. In addition, because the appealability criteria in this case relies on the 
same 300-foot measurement (per PRC Section 30603(a)(2) and LCP section 13.20.122(a)(1)), any CDP 
approval decision on application number 04-0116 will be appealable to the Commission.  

                                                 
24  There is a small area of difference between the County’s version of the coastal bluff edge and the applicants’ version, but the end result 

when the 300-foot buffer is applied is essentially the same.  
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