
STATE OF CAl.IFORI\'IA- THE RE~SO,;,U=R=CE=S=AG=E=N=CY============== ARNOLD SCHWARZENEGGER, GOVERNOR 

.:- CALIFORNIA COASTAL COMMISSION 
: ~ 45 FREMONT, SUITE 2000 

SAN FRANCISCO, CA 94105- 2219 
! VOICE (415) 904- 5200 

FAX (415) 904-5400 
TOO (415) 597-5885 

Th14c-d 

RECORD PACKET COPY 

Staff: 
Staff Report: 
Hearing Date:· 

CAC-SF 
April 25, 2005 
May 12, 2005 

STAFF REPORT AND FINDINGS FOR NOTICE OF VIOLATION AND CEASE AND 
DESIST ORDER 

CEASE AND DESIST ODER: 

RELATED VIOLATION FILE: 

PROPERTY LOCATION: 

DESCRIPTION OF PROPERTY: 

PROPERTY OWNER: 

VIOLATION DESCRIPTION: 

CCC-05-NOV-03 and CCC-05-CD-05 

V-4-05-030 

26530 Latigo Shore Drive, Malibu, Los Angeles 
County (APN 4460-019-143) (Exhibit 1) 

A .29-acre parcel located between the seaward side 
of Latigo Shore Drive and the beach, containing a 
4,615 square-foot single-family residence built on 
an artificial fill slope that fronts an approximately 
90 linear foot stretch of sandy beach 

Bert Kelley 

Construction of a rock revetment using mechanized 
equipment, a front yard wall, a path with stairs, a 
non-structural concrete slab, twenty below grade 
"soldier piles", and a wall b4ilt on top of the soldier 
piles; grading (cut and fill); importation of fill and 
construction of a fill slope. 

SUBSTANTIVE FILE DOCUMENTS: 1. Executive Cease and Desist Order 
No. ED-05-CD-01; 

2. Notice of Violation and Cease and Desist 
Order files No. CCC-05-NOV-03 and CCC-
05-CD-05; 
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CEQA STATUS: 

3. 
4. 

5. 

Coastal Development Permit No. 5-88-794; 
Amendment Applications No. 5-88-794-A1, 
5-88-794-A2, 5-88-794-A3, and 5-88-794-
A4; 
Exhibits 1 through 18. 

Exempt (CEQA Guidelines (CG) §§ 15060(c)(2)), 
and Categorically Exempt (CG §§ 15061(b)(2), 
15037, 15038, and 15321). 

I. SUMMARY OF STAFF RECOMMENDATION 

The Kelley property, located at 26530 Latigo Shore Drive in Malibu ("subject property"), 
consists of a .29-acre parcel located on the seaward side of Latigo Shore Drive, southwest of the 
Latigo Shore Drive/Pacific Coast Highway intersection in Malibu. A 4,615 square-foot single­
family residence supported by caissons is located in the middle of the subject property. The 
subject property was established, and the residence was constructed, pursuant to Coastal 
Development Permit ("CDP") No. 5-88-794. Bert Kelley is the owner of the subject property. 

Unpermitted development on the subject property includes grading (cut and fill), importation of 
fill and construction of a fill slope, and construction of a rock revetment, a front yard wall, a path 
with stairs, a non-structural concrete slab, twenty below grade "soldier piles", and a wall built on 
top of the soldier piles ("soldier pile-wall"). 

On March 3, 2005, Commission staff confirmed an anonymous report that mechanized 
equipment was used on the beach to grade the beach and construct an approximately 90-foot 
long rock revetment on the sandy beach. Pursuant to his authority under Coastal Act Section 
30809,the Executive Director issued a Notice oflntent to Issue an Executive Director Cease and 
Desist Order ("EDCDO NOI"). When Mr. Kelley failed to provide a timely and satisfactory 
response, as required by Coastal Act Section 30809(b) and as defined by Section 13180 of the 
Commission's Regulations, the Executive Director issued Executive Cease and Desist Order No. 
ED-05-CD-0 1 ("EDCDO"). The EDCDO directed Mr. Kelley to immediately cease and desist 
all unpermitted development activity and to contact Commission staff to discuss a Commission­
approved remedy, due to the risk of additional resource damage during removal. The EDCDO 
also notified Mr. Kelley, as required by Coastal Act Section 30812(g), of the potential for 
recordation of a Notice of Violation. 

On March 15,2005, Commission staff sent a Notice oflntent to Record a Notice of Violation of 
the Coastal Act and to Commence Cease and Desist Order and Restoration Order Proceedings 
("CDO NOI") to Mr. Kelley. In addition to the revetment observed by staff during the March 3, 
2005 site visit, the CDO NOI included additional unpermitted development that is present at the 
site. Mr. Kelley has submitted an application, which is incomplete, to amend CDP No. 5-88-794 
to obtain after-the-fact authorization for some of this development. Staff addresses this 

. -
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amendment application, CDP No. 5-88-794-A4 ("Amendment A4"), in CCC-05-CD-05, as 
discussed further herein. 

The activity that has occurred at the subject property constitutes development, as defined in 
Section 30106 ofthe Coastal Act. The development was undertaken without a Coastal 
Development Permit, in violation of Coastal Act Section 30600. The unpermitted development 
is also inconsistent with CDP No. 5-88-794. In addition, although not a required finding for the 
issuance of a cease and desist order, the grading of the beach and construction of the rock 
revetment are inconsistent with the policies of Chapter 3 of the Coastal Act. 

The Coastal Commission has jurisdiction to take enforcement action to remedy these violations 
because the violation involves development that is specifically prohibited by a CDP previously 
approved by the Commission. In addition, it appears that the rock revetment may be located on 
public tidelands that remain subject to the Commission's jurisdiction even after certification of a 
local coastal program. 

Staff recommends that the Commission approve Cease and Desist Order No. CCC-05-CD-05 
("the Order", as described below) directing Bert Kelley, as owner of property at 26530 Latigo 
Shore Drive ("subject property"), to: 1) cease and desist from conducting any further 
development without a Coastal Development Permit, 2) remove the rock revetment in 
accordance with the terms and conditions of the Order, 3) restore the disturbed sandy beach area 
seaward of his residence through restorative grading, 4) complete amendment application 5-88-
794-A4 ("Amendment A4") in accordance with the terms of the Order, and 5) remove any 
unpermitted development that remains on the subject property after the Commission has taken 
action on said amendment application. 

Staff also recommends that the Commission find that a violation of the Coastal Act has occurred 
on the subject property. Staff asserts that Mr. Kelley violated the Coastal Act by undertaking 
development on the subject property without obtaining a coastal development permit ("CDP") 
and in direct conflict with the special conditions of an existing CDP, CDP No. 5-88-794. On 
March 15, 2005, the Executive Director notified Mr. Kelley of his intent to record a Notice of 
Violation, as required under Coastal Act Section 30812, and provided Mr. Kelley with an 
opportunity to object to the recordation of a Notice of Violation. On April 14, 2005, staff 
received a written objection from Kelley. If the Commission finds that a violation has occurred, 
the Executive Director shall record a Notice of Violation in the office of the Los Angeles County 
Recorder. 

II. HEARING PROCEDURES 

A. Cease and Desist Order 

The procedures for a hearing on a proposed Cease and Desist Order are set forth in Section 
13195 ofthe California Code ofRegulations (CCR), Title 14, Division5.5, Chapter 5, 
Subchapter 8. 
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For a Cease and Desist Order hearing, the Chair shall announce the matter and request that all 
alleged violators or their representatives present at the hearing identify themselves for the record, 
indicate what matters are already part of the record, and announce the rules of the proceeding 
including time limits for presentations. The Chair shall also announce the right of any speaker to 
propose to the Commission, before the close of the hearing, any question(s) for any 
Commissioner, in his or her discretion, to ask of any person, other than the violator or its 
representative. Staff shall then present the report and recommendation to the Commission, after 
which the alleged violator(s) or their representative(s) may present their position(s) with 
particular attention to those areas where an actual controversy exists. The Chair may then 
recognize other interested persons after which staff typically responds to the testimony and to 
any new evidence introduced. 

The Commission will receive, consider, and evaluate evidence in accordance with the same 
standards it uses in its other quasi-judicial proceedings, as specified in CCR section 13185 and 
13186 incorporating by reference section 13065. The Chair will close the public hearing after 
the presentations are completed. The Commissioners may ask questions of any speaker at any 
time during the hearing or deliberations, including, if any Commissioner chooses, any questions 
proposed by any speaker in the manner noted above. Finally, the Commission shall determine, 
by a majority vote of those present and voting, whether to issue the Cease and Desist Order, 
either in the form recommended by the Executive Director, or as amended by the Commission. 
Passage of a motion, per staff recommendation or as amended by the Commission, will result in 
issuance of the order. 

B. Notice of Violation 

The procedures for a hearing on whether a violation has occurred are set forth in Coastal Act 
Section 30812 (c) and (d) as follows: 

(c) If the owner submits a timely objection to the proposed filing of the notice ofviolation, a 
public hearing shall be held at the next regularly scheduled commission meeting for which 
adequate public notice can be provided, at which the owner may present evidence to the 
commission why the notice of violation should not be recorded. The hearing may be 
postponed for cause for not more than 90 days after the date of the receipt of the objection to 
recordation of the notice ofviolation. · 

(d) If, after the commission has completed its hearing and the owner has been given the 
opportunity to present evidence, the commission finds that, based on substantial evidence, a 
violation has occurred, the executive director shall record the notice of violation in the office 
of each county recorder where all or part of the real property is located. If the commission 
finds that no violation has occurred, the executive director shall mail a clearance letter to the 
owner of the real property. 

The Commission shall determine, by a majority vote of those present and voting, whether a 
violation has occurred. Passage of a motion, per staff recommendation or as amended by the 

-• 
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Commission, will result in the Executive Director's recordation of a Notice of Violation in the 
Los Angeles County Recorder's Office. 

III. STAFF RECOMMENDATION 

l.A. Motion Re: Notice of Violation: 

I move that the Commission find that a violation has occurred, as described in the staff 
recommendation for CCC-05-CD-05. 

l.B. Recommendation of Approval: 

Staff recommends a YES vote. Passage ofthis motion will result in the Executive Director 
recording Notice of Violation No. CCC-05-NOV -03. The motion passes only by an affirmative 
vote of the majority of Commissioners present. 

l.C. Resolution That a Violation of the Coastal Act Has Occurred: 

The Commission hereby finds that a violation of the Coastal Act has occurred, as described in 
the findings below, and adopts the findings set forth below in the grounds that development has 
occurred without a coastal development permit and that development has occurred that is 
inconsistent with a permit previously issued by the Commission. 

2.A. Motion Re: Cease and Desist Order: 

I move that the Commission issue Cease and Desist Order No. CCC-05-CD-05 pursuant to the 
staff recommendation. 

2.B. Recommendation of Approval: 

Staff recommends a YES vote. Passage ofthis motion will result in the issuance ofthe Cease 
and Desist Order. The motion passes only by an affirmative vote of a majority of 
Commissioners present. 

2C. Resolution to Issue Cease and Desist Order: 

The Commission hereby issues Cease and Desist Order No. CCC-05-CD-05, as set forth below, 
and adopts the findings set forth below on grounds that development has occurred without a 
coastal development permit, development has occurred that is inconsistent with a permit 
previously issued by the Commission, in violation of the Coastal Act, and the requirements of 
the Order are necessary to ensure compliance with the Coastal Act. 

IV. FINDINGS FOR NOTICE OF VIOLATION CCC-05-NOV-03 AND CEASE AND 
DESIST ORDER CCC-05-CD-05 
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A. Permit History 

On December 13, 1988, the Commission approved CDP No. 5-88-794 subject to ten special 
conditions. The permit was issued on July 3, 1990, authorizing the subdivision of APN 4460-
019-026 into three parcels (APNs 4460-019-143, -144, -145) and construction of three single­
family residences (Exhibit 2). The subject property (APN 4460-019-143) is a .29-acre parcel 
that was created pursuant to this subdivision. Special conditions relevant to this Cease and 
Desist Order are described in Section D2 below. 

The permit runs with the land and is binding on Kelley, as a successor ·owner. Moreover, the 
permit required the recordation of deed restrictions pertaining to assumption of risk and future 
development, as well as offers to dedicate both vertical and lateral easements. These documents 
were recorded, and therefore, Mr. Kelley had legal notice of them when he purchased the subject 
property on February 28, 1997. Mr. Kelley has extensive knowledge of the permit and its 
conditions, and in fact, has applied to amend the permit three times. 

1. Previous Applications to Amend CDP No. 5-88-794 

Mr. Kelley has submitted three separate applications to the Commission, each seeking to amend 
CDP No. 5-88-794. 1 As of the date ofthis report, the Commission has approved no amendment. 

a. Amendment Application No. 5-88-794-A2 

Mr. Kelley submitted amendment application No. 5-88-794-A2 on January 9, 1998. The 
application sought after-the-fact approval for the following development: 

1. Relocation of the single-family residence on the subject property 10 feet seaward from the 
plan approved by the Commission under CDP No. 5-88-794; 

2. Installation of 20 below grade soldier piles along the western boundary of the subject 
property;2 

3. Construction of a vertical boundary wall built on top ofthe soldier piles extending from Latigo 
Shore Drive to the "25-foot contour line"; and · 

4. Construction of a wall extending across the entire northern (landward) boundary of the subject 
property. 

Staff deemed this application complete, and the matter was scheduled to be heard by the 
Commission during the November 1998 Commission hearing. The matter was postponed until 

I A previous amendment application, No. 5-88-794-A1, was submitted by Jeanette Goldbaum on April2, 
1990. Staff deemed the application incomplete and returned it to Mrs. Goldbaum on April25, 1990. 
2 Staff notes that at least four of these soldier piles extend under the sandy beach seaward of the 
residence. 

•C 
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the April 1999 Commission hearing. However, Mr. Kelley withdrew this application prior to the 
hearing. 

b. Amendment Application 5-88-794-A3 

On October 13, 1988, Mr. Kelley once again sought to amend CDP No. 5-88-794. He submitted 
application No. 5-88-794-A3, requesting the removal of Special Condition No. 3, which 
established the vertical access easement, from the permit. Staff deemed this application 
complete and the matter was scheduled to be heard at the November 1998 Commission hearing. 
As with 5-88-794-A2, this matter was postponed, rescheduled for the April 1999 Commission 
hearing, and withdrawn by Mr. Kelley prior to the hearing. 

2. Current Amendment Application: No. 5-88-794-A4 

On August 19, 1999, Kelly submitted a third application to amend CDP No. 5-88-794 (Exhibit 
3). This application requests after-the-fact approval for much of the same development listed in 
application No. 5-88-794-A2: 

1. Relocation of the single-family residence on the subject property 10 feet seaward from 
the plan approved by the Commission under CDP No. 5--88-794; 

2. Installation of 20 below grade soldier piles along the western boundary of the subject 
property; 

3. Construction of a vertical boundary wall (6-foot maximum height), built on top of the 
soldier piles extending from Latigo Shore Drive to the "25-foot contour line"; and 

4. Construction of a wall (6-foot maximum height), extending across the entire northern 
(landward) boundary of the subject property. 

Mr. Kelley also seeks after-the-fact approval for the following development that was not 
included in previous amendment applications: 

1. Extension of the existing building pad along with the repair of the artificial slope (125 
cu. yards cut on-site and 225 cu. yards of fill from caisson installation on adjacent 
property); 

2. Placement of sod atop artificial bluff mentioned in #1; 

3. Installation of a non-structural slab; and 

4. Installation of non-structural framing around existing structural caissons. 

In addition to requesting after-the-fact authorization for the above development, Mr. Kelley also 
requests the following: 
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1. Approval to abandon the existing vertical easement established pursuant to Special 
Condition No. 3 of CDP No. 5-88-794; and 

2. Approval to modify the existing lateral access easement established pursuant to Special 
Condition No. 2 of CDP No. 5-88-794. 

Staff determined that additional materials were required to complete this application, and sent a 
letter to Mr. Kelley on September 17, 1999 (Exhibit 4). The letter informed him of this 
determination and listed the required materials. 

On November 24, 1999, Darren Domingue, representative for Mr. Kelley with regards to 
Amendment A4, submitted additional materials in response to staffs September 17, 1999 letter. 
After reviewing the materials, staff concluded that the application remained incomplete. A 
second letter was sent to Mr. Kelley on January 20, 2000, again listing the materials required to 
complete the permit (Exhibit 5). 

On April 12, 2000, Mr. Domingue submitted additional materials in response to the January 20, 
2000 letter from staff. Despite the third submittal, materials that staff required to make an 
informed decision regarding the proposed amendment were not provided. On July 21, 2000, 
staff sent Mr. Kelley a letter specifying which required materials were still missing from the 
application (Exhibit 6). An October 19, 2000 response by Mr. Domingue failed to provide the 
information necessary to complete the application. Subsequently, Commission staff spoke with 
Mr. Kelley on numerous occasions, including but not limited to May 31, 2001 and June 1, 2001, 
reminding him of the incomplete status of his application. As of the date of this report, 
Amendment A4 remains incomplete. During a phone conversation with staff on April 15, 2005, 
Kelley's attorney stated that Mr. Kelley was willing to complete Amendment A4 in order to 
schedule the matter for action by the Commission at a Commission hearing. 

Commission staff and Mr. Kelley attempted to resolve this matter administratively. Ultimately, 
these repeated attempts were unsuccessful. 

B. History of Violations 

1. Unpermitted Revetment and EDCDO 

On March 3, 2005, enforcement staff at the Commission's South Central Coast District office 
received a report, including photographs, from an anonymous source that mechanized equipment 
was being used on the sandy beach seaward of Kelley's residence (Exhibit 7). In the 
photographs, a bulldozer is removing sand from the beach, creating a trench. Rocks placed in 
the trench are clearly visible in the photographs, presumably forming the toe of the rock 
revetment. Staff visited the site later that day and observed tread marks from mechanized 
machinery, and a rock revetment (Exhibit 8). The revetment extends approximately 90 linear 
feet across the sandy beach area at the base of the fill slope on the subject property and reaches a 

· height of approximately one-third the height of the fill slope. Commission staff visited the site 

.~ 
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and confirmed that this unpermitted development was in place. By the tracks still present on the 
beach, it was evident that the work had recently occurred. On March 4, 2005, in an effort to halt 
further unpermitted development activity and resource damage, the Executive Director issued a 
Notice of Intent to Issue an Executive Director Cease and Desist Order ("EDCDO NOI"), which 
was hand-delivered to Kelley's residence by Commission staff on that day and was also sent via 
regular and certified mail (Exhibit 9). 

The EDCDO NOI stated, "I [Executive Director] intend to issue a Cease and Desist Order 
against you unless you respond to letter in a 'satisfactory manner' ... no later than 5:00pm today." 
Neither Mr. Kelley nor an agent or representative speaking on behalf of Mr. Kelley responded in 
a "satisfactory manner", as defined in Coastal Act Section 30809(b) and Section 13180 ofthe 
Commission's Regulations, before the 5:00pm deadline. Consequently, on March 4, 2005, 
pursuant to his authority under Coastal Act Section 30809, the Executive Director issued 
Executive Cease and Desist Order No. ED-05-CD-01 (EDCDO) (Exhibit 10). The EDCDO was 
also hand-delivered to Kelley's residence and sent to Mr. Kelley via regular and certified mail. 3 

Mr. Kelley asserts that no additional work on the revetment was undertaken after he received the 
order. However, the revetment appears to have been completed before the order was issued on 
March 4, 2005. 

2. Response to the EDCDO 

Commission staff received a telephone call from Kelley's attorney on Mru:ch 7, 2005, confirming 
that Mr. Kelley received the EDCDO NOI and EDCDO. He indicated that Mr. Kelley was 
willing to remove the revetment, and was told by Commission staff that removal is itself 
"development" as defined in the Coastal Act, and would have to be undertaken pursuant to a 
cease and desist order in order to ensure appropriate removal and restoration and to minimize 
additional environmental impacts. 

3. Notice of Intent to Record a Notice of Violation of the Coastal Act and to 
Commence Cease and Desist Order and Restoration Order Proceedings 

The EDCDO directed Mr. Kelley not to remove the revetment without further instruction from 
Commission staff to ensure that removal does not cause added environmental damage, due to the 
fact that the revetment was constructed through the use of mechanized equipment on the beach 
and that an unknown quantity ofrock was placed in trenches of unknown depth. Removal of the 
revetment must be conducted in accordance with the terms and conditions of CCC-05-CD-04, to 

3 Coastal Act Section 30809(b) states: 
The Cease and Desist Order shall be issued only if the person or agency has failed to respond in a 

satisfactory manner to an oral notice given in person or by telephone, followed by a written confirmation, or a 
written notice given by certified mail or hand delivered to the landowner .... 
Commission staff attempted to give Mr. Kelley both oral notice and hand-delivered written notice when 
they went to Kelley's residence. The Notice of Intent and the Executive Cease and Desist Order were 
hand delivered to the residence. Mr. Kelley was apparently not home when staff hand delivered the 
documents. 
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ensure appropriate removal and restoration procedures, ensure compliance with the policies of 
Chapter 3 of the Coastal Act, and minimize additional impacts to the sandy beach. 

In order to address removal of the violation, the Executive Director issued a Notice of Intent to 
Record a Notice of Violation of the Coastal Act and to Commence Cease and Desist Order and 
Restoration Order Proceedings ("CDO NOI"), which was sent to Mr. Kelley via regular and 
certified mail on March 15, 2005 (Exhibit 11).4 The CDO NOI pertained to all unpermitted 
development on the subject property observed on the subject property by staff during the March 
3, 2005 site visit, including that which is contained in Amendment A4. Although Mr. Kelley 
seeks after-the-fact approval from the Commission for this unpermitted development, the 
application is still incomplete. Therefore, no Commission hearing on the amendment application 
has occurred, the Commission has taken no action in the matter, and the development is 
unpermitted. This development is included in the CDO NOI in an effort to address all 
unpermitted development at the site. Amendment A4 does not address the revetment or grading 
of the beach. However, the Order is drafted to recognize the pending application for 
Amendment A4 and to allow for a timely Commission decision on the application. 

On March 28, 2005 Kelley's attorney stated that Mike Cheap, "a friend of Mr. Kelley's and a 
contractor", constructed the revetment as a temporary emergency measure to protect Kelley's 
property from heavy storms in the area. Mr. Kelley asserts that Mr. Cheap was told by staff at 
the Commission's South Central Coast District office to contact the City of Malibu, and was then 
given oral assurances from an official at the City of Malibu Environmental Building and Safety 
Department that he could proceed with implementation of shoreline protective structures prior to 
obtaining an emergency permit. City officials and Commission staff disagree with this account 
and deny making such statements regarding the emergency procedures at the subject property. 
Mr. Kelley cannot produce any written record of such authorization. 

In fact, as early as November 20, 1997, in a phone conversation with Commission staff, Mr. 
Kelley specifically stated that he wanted to build a seawall in front of his residence and was told 
that such action was prohibited by Special Condition 10 of CDP No. 5-88-794, which required 
assurances that no beach structures would be necessary to protect the residence. Mr. Kelley was 
informed by staff that staffwould not be able to recommend approval of any such application for 
a permit to construct a seawall, and that the permit application would most likely be denied 
pursuant to Section 13166(a) ofthe Commission's Regulations, which provide: 

(a) The executive director shall reject an application for an amendment to an approved 
permit if he or she determines that the proposed amendment would lessen or avoid the 
intended effect of an approved or conditionally approved permit unless the applicant 
presents newly discovered material information, which he could not, with reasonable 
diligence, have discovered and produced before the permit was granted. 

4 Commission staff has determined that all relief sought in this enforcement action can be accomplished 
through a cease and desist order, and that consequently, no restoration order is required. 

• 
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Commission staff in the South Central Coast District office also informed Mr. Kelley on 
numerous occasions that construction of any form of shoreline protection structure seaward of 
his residence would be inconsistent with the Coastal Act, because such a structure was not 
necessary to protect the residence, which had been constructed on an engineered caisson grade­
beam foundation in order to avoid the necessity of shoreline protective devices. In addition, staff 
also informed Kelly on several occasions that although the unpermitted fill slope seaward of the 
residence was expected to erode from wave action, construction of a shoreline protective device 
to protect the unpermitted fill slope would be clearly inconsistent with the policies of Chapter 3 
of the Coastal Act, including Coastal Act Section 30235. 

On March 29, 2005, Commission enforcement staff spoke with Kelley's attorney about the 
unpermitted development at the subject property and the possibility of resolving the matter 
administratively. Despite subsequent discussions on March 31, AprilS, April12, Aprill4, April 
15, and April 18, 2005, staffwas unable to reach a settlement in this matter. 

4. Objection to Recordation of Notice of Violation and Statement of Defense 

The CDO NOI stated: 

If you object to the recordation of the Notice of Violation in this matter and wish to 
present evidence on the issue of whether a violation has occurred, you must respond in 
writing ... no later than April 5, 2005. 

Staff received a written objection to recordation of a Notice of Violation from Mr. Kelley on 
April 14, 2005. The objection was included in the cover letter submitted with the Statement of 
Defense pertaining to the revetment (Exhibit 12), as described below. This objection was 
timely, due to numerous extensions provided as a courtesy to Kelley. 

In accordance with Sections 1318(a) and 1319J(a) ofthe Commission's regulations, you 
have the opportunity to respond to the Commission staffs allegations as set forth in this 
[CDO NO!) by completing the enclosed Statement of Defense form. The Statement of 
Defense form must be returned to the Commission's San Francisco office ... no later than 
April 5, 2005. 

On March 28, 2005, Mr. Kelley requested more time to complete the Statement of Defense. 
Staff advised him that a written request and showing of good cause were required in order to 
receive an extension, in accordance with Section 13181(b) of the Commission's regulations. 
Staff received Kelley's written request for an extension on March 30, 2005, and agreed to extend 
the deadline for submittal of the Statement of Defense to April 8, 2005. 5 As a further courtesy to 
Kelley, staff extended the deadline for submittal to April 13, 2005. An third extension for the 
portion of the Statement of Defense pertaining to the unpermitted development included in 

5 All deadlines for submittal of a Statement of Defense also pertain to submittal of an objection to the 
recordation of a Notice of Violation. Mr. Kelley submitted an objection with his Statement of Defense on 
April 18, 2005. This objection was timely, as it was submitted by the final deadline. 
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Amendment A4 was granted pursuant to Section 13181 (b) of the Commission's regulations, 
setting April 18, 2005 as the final deadline for submittal of that portion ofthe Statement of 
Defense. This last extension was granted in order to provide Kelley's attorney the opportunity to 
view archived documents pertaining to the CDP No. 5-88-794 and Kelley's previous amendment 
applications. The final deadline for the Statement of Defense pertaining to the revetment and 
grading of the beach remained April 13, 2005. Kelley's attorney submitted the Statement of 
Defense pertaining to the revetment and grading violations on April 14, 2005 (See Exhibit 12). 
Staff received the remaining portion of the Statement ofDefense on April18, 2005 (Exhibit 13). 
The defenses and staffs responses to those defenses are addressed below, in Section H. 

C. Description of Unpermitted Development 

Unpermitted development located on the subject property includes grading (cut and fill), 
importation of fill and construction of a fill slope, construction of an approximately 90-foot long 
rock revetment using mechanized equipment, a gate linking two segments of an approximately 6-
foot high front yard wall, a path with stairs, a non-structural concrete slab, twenty below grade 
"soldier piles", and a soldier-pile wall. 

D. Basis for Issuance of Cease and Desist Order 

The statutory authority for issuance ofthis Cease and Desist Order is provided in Coastal Act 
Section 30810, which states: 

(a) If the commission, after public hearing, determines that any person ... has undertaken, 
or is threatening to undertake, any activity that (1) requires a permit from the 
commission without securing the permit or (2) is inconsistent with any permit previously 
issued by the commission, the commission may issue an order directing that person ... to 
cease and desist. 

(b) The cease and desist order may be subject to such terms and conditions as the 
commission may determine are necessary to ensure compliance with this division, 
including immediate removal of any development or material or the setting of a schedule 
within which steps shall be taken to obtain a permit pursuant to this division. 

The Commission is authorized to issue CCC-05-CD-05 pursuant to both Section 30810(a)(1) and 
3081 O(a)(2). Kelley's activities on the subject property constitute development as defined in 
Coastal Act Section 30106 and therefore required a Coastal Development Permit under Coastal 
Act Section 30600. Additionally, the development was undertaken in direct violation of the 
Special Conditions of CDP No. 5-88-794. 

Mr. Kelley has applied to amend CDP No. 5-88-794, seeking after-the-fact authorization for the 
construction of the front yard wall, path with stairs, concrete slab, soldier piles, and soldier-pile 
wall. Should the Commission amend CDP No. 5-88-794 to grant after-the-fact authorization for 
any or all of this development, said development will no longer be unpermitted or in violation of 

• 
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the permit. However, at the time of this report, the Commission has granted no such 
authorization. The proposed Order provides that Mr. Kelley must submit all materials required 
to complete amendment application No. 5-88-794-A4 within 30 days of the issuance of the 
Order. Neither this report nor the proposed Order will prejudice any forthcoming Commission 
hearing on application No. 5-88-794-A4.6 The Commission will evaluate the amendment 
application on the merits. 

The construction of the revetment and grading of the beach constitute unpermitted development 
that is inconsistent with the policies of Chapter 3 of the Coastal Act. Although, a showing of 
Chapter 3 inconsistency is not required when seeking issuance a Cease and Desist Order, this 
information is provided below, as background. 

1. Development Requiring a Coastal Development Permit Occurred at the Subject 
Property 

Dev~lopment is defined in Coastal Act Section 30106 as: 

"Development" means, on land, in or under water, the placement or erection of 
any solid material or structure: discharge or disposal of any dredged material or 
of any gaseous, liquid, solid, or thermal waste; grading, removing, dredging. 
mining, or extraction o[any materials: change in the density or in(ensity of use of 
land, including, but not limited to, subdivision pursuant to the Subdivision Map 
Act (commencing with Section 66410 of the Government Code), and any other 
division of land, including lot splits, except where the land division is brought 
about in connection with the purchase of such land by a public agency for public 
recreational use ... (emphasis added) 

Placement or erection of the rock revetment, walls, stairs, soldier piles, concrete slab, and fill 
slope; importation of fill materials; and grading of the sandy beach seaward of the residence 
clearly constitute development under Section 30160. 

Once development has been identified, Section 30600(a) provides: 

(a) Except as provided in subdivision (e), and in addition to obtaining any other 
permit required by law from any local government or from any state, regional, or 
local agency, any person, as defined in Section 21066, wishing to perform or 
undertake any development in the coastal zone ... shall obtain a coastal 
development permit. 

The development at the subject property requires a coastal development permit under 
Section 30600(a). Mr. Kelley did not obtain a coastal development permit prior to 

6 A determination that the development included in Amendment A4 is unpermitted is uncontroversial 
and uncontested by any party to this matter, as Mr. Kelley seeks after-the-fact authorization for the 
development. 
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conducting the development. Although Mr. Kelley has submitted incomplete applications 
for after-the-fact approval for some of the unpermitted development, no application has 
proceeded to a Commission hearing for action by the Commission, and no coastal 
development permit has been issued granting authorization for any of the unpermitted 
development. Therefore, all ofthe cited development on the subject property constitutes 
unpermitted development. Section 30810(a)(l) authorizes the Commission to issue the 
proposed Cease and Desist Order to address this unpermitted development. 

Resource damage caused by this unpermitted development includes increased erosion at 
the ends of the revetment and seaward of the revetment. In addition, the revetment may 
impact sand movement and sand supply in the surrounding area. Consequently, the 
proposed Order directs Mr. Kelley to remove the revetment in accordance with the terms 
and conditions of the Order and undertake restorative grading to return the sandy beach to 
the grade that existed prior to the cited unpermitted development activities. 

2. Development is Inconsistent with Existing Coastal Development Permit 
No. 5-88-794 

Coastal Act Section 30810(a)(2) authorizes the Commission to issue a cease and desist order if 
development is inconsistent with a previously-issued coastal development permit. The 
Commission issued CDP No. 5-88-794 on December 1, 1988. The permit and its conditions run 
with the land, binding Kelley, as a successor owner of the subject property. The following 
paragraphs explain the manner in which the unpermitted development is inconsistent with the 
special conditions of CDP No. 5-88-794. 

a. Special Condition 7- Future Improvements: 

Prior to transmittal of the Coastal Development Permit the applicant shall provide a 
deed restriction for recording ... which provides that Coastal Development Permit 5-88-
794 is for the approved development only, and that any future additions or improvements 
to the property will require a Coastal Development Permit from the Coastal Commission 
or it's successor agency. 

The document should note that no permanent improvements with the exception of one 
public path or stairway noted on the present plans shall be constructed within the 
geologic set back area or under the floors or seaward of the existing structures. 

The deed restriction shall run with the land, binding all successors and assigns. . .. It 
shall remain in effect for the life of the development approved in this permit. 

Ms. Goldbaum recorded the deed restriction required under Special Condition 7 on December 
12, 1989 (Exhibit 14). As with the offer to dedicate the vertical access easement discussed 
below, the deed restriction runs with the land and binds Kelley, as a successor owner. Mr. 
Kelley did not obtain additional coastal development permits for the cited development, in 
violation of Special Condition 7. As noted above, the deed restriction prohibits any permanent 

.. 
• 
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improvements "seaward of the existing structures". The revetment lies seaward of the existing 
residence that was authorized by CDP No. 5-88-794. 

b. Special Condition 8- No Beach Level Development: 

Prior to issuance the applicant shall agree that this approval is based upon his assertions 
that no beach development, including leachfields or seawalls will be necessary to protect 
the development. 

In the staff report prepared for CDP No. 5-88-794, the Commission raised concerns regarding the 
stability of the artificial bluff (what Commission staff refers to in this report as the "fill slope") 
that was chosen as the location of the proposed development, citing potential exposure to wave 
action and susceptibility to erosion from storms such as the 1988 storm that caused an eight-foot 
rescission of the bluff at issue. The Commission stated that if the proposed development was not 
properly engineered to withstand wave action and storms, such a large parcel would re~uire 200 
feet of revetments to protect it ("the beach will be occupied entirely by the revetments" ). 
Accordingly, the Commission attached Special Condition 8 to the permit to specifically ensure 
that the proposed development would not require revetments and other shoreline protective 
devices. Special Condition 5 was also attached to the permit to ensure that the proposed 
development was specifically designed to withstand hazardous storm conditions. 

Mr. Kelley asserts that the revetment was constructed in order to protect his residence from wave 
action generated during heavy storms. There is no evidence that the revetment was necessary 
since the residence was built on caissons. Moreover, Special Condition 8 required assurances 
that no protective structures would be needed to shield the residence from wave action. Mr. 
Kelley is bound by this condition. 

c. Special Condition 3- Vertical Access: 

Prior to the transmittal of the permit .. .[t]he applicant shall execute and record a 
document ... irrevocably offering to dedicate to a public agency or a private association 
approved by the Executive Director as easement for public access for pass and repass 
from Pacific Coast Highway to the shoreline. 

The easement be described in metes and bounds and shall extend from the Pacific 
Coast Highway to the ordinary high tide of the Pacific Ocean, generally within the 
geological setback along the western property line. The easement shall not be less 
than 10 feet in width, and shall be sited and designed to accommodate reasonable and 
safe pedestrian access from the highway to the area along the beach dedicated in 
[Special] condition 2. 

7 See Staff Report, prepared for CDP No. 5-88-794, dated 11/29/88, at page 23. 
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The easement shall enable a private or public agency accepting maintenance and 
liability to enter, improve and maintain the access in order to provide pedestrian 
access to the shoreline. 

The offer shall run with the land in favor of the People of the State of California, 
binding successors and assigns of the applicant or landowner. 

The Goldbaums executed an offer to dedicate a vertical easement, as required under Special 
Condition 3, on July 11, 1989 and recorded it at the Los Angeles County Recorder's Office on 
December 12, 1989 (Exhibit 15). This easement was accepted by Access for All on September 
23, 2004. A portion of the revetment lies within the vertical access easement, effectively 
blocking the bottom portion of the access. In addition, the front yard wall and path with stairs 
may also lie within the vertical access easement. This development is included in Kelley's 
Amendment A4 and will be addressed through a forthcoming permit action by the Commission. 

3. Grading of the Beach and Construction of the Revetment are Inconsistent with 
Policies of Chapter 3 of the Coastal Act 

The Commission may issue a Cease and Desist Order under Section 30810 of the Coastal Act 
solely based on a finding of unpermitted development on the subject property. Although a 
showing of inconsistency with Chapter 3 of the Coastal Act is not required under Section 30810, 
this discussion is provided for background. 

a. Section 30235- Construction Altering Natural Shoreline 

Section 30235 states in relevant part: 

Revetments, . . . and other such construction that alters natural shoreline processes shall be 
permitted when required to serve coastal dependent uses or to protect existing structures or 
public beaches in danger from erosion, and when designed to eliminate or mitigate adverse 
impacts on local shoreline supply. 

The revetment neither serves a coastal dependent use, nor protects existing structures or public 
beaches from erosion. In fact, the scouring effects of the revetment will actually increase beach 
erosion seaward of the revetment and at either end of the revetment. The revetment was not 
designed to eliminate or mitigate adverse impacts on local shoreline supply. Mechanized 
equipment was used to grade the beach and bury the lower portion of the revetment in the sand to 
an undetermined depth. Thus, the revetment is a static structure placed within a dynamic 
environment and will most likely have adverse impacts on sand movement and supply, in 
violation of Coastal Act Section 30235. Moreover, there is no evidence that the revetment is 
necessary to protect the residence, which is built on an engineered caisson grade-beam 
foundation. 

b. Section 30251 - Scenic and Visual Qualities 

I 

• 
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Section 30251 states: 

The scenic and visual qualities of coastal areas shall be considered and protected as a 
resource of public importance. Permitted development shall be sited and designed to 
protect views to and along the ocean and scenic coastal areas, to minimize the alteration of 
natura/landforms .... 

Grading the beach and construction of the artificial fill slope altered the beach in front of the 
subject property. The continued presence of the revetment may increase beach erosion and may 
impede the natural sand movement and supply, continually altering the beach. Furthermore, 
movement of rocks making up the revetment may litter the public beach that extends from the 
mean high tide line to the ocean and create obstacles that the public must walk around, thereby 
decreasing the public's enjoyment of the beach. 

d. Section 30253 - Minimization of Adverse Impacts, Assure Stability and 
Structural Integrity 

Section 30253 states: 

New Development shall: 

2) Assure stability and structural integrity, and neither create nor contribute significantly to 
erosion, geologic instability, or destruction of the site or surrounding area or in any way require 
the construction of protective devices that would substantially alter natural landforms along 
bluffs and cliffs. 

Grading of the beach and construction of the revetment are inconsistent with Section 30253 for 
the same reasons discussed above with regards to Section 30235: the .development increases 
erosion and impedes natural movement of sand on the beach in front of the subject property and 
in surrounding areas. The revetment may cause accelerated erosion of surrounding properties, 
which would lead neighboring property owners to construct seawalls or revetments. 

4. Provisions of CCC-05-CD-05 

Mechanized equipment was used to dig a trench on the beach and to bury rocks in the trench to 
an unknown depth. In an effort to adequately address the potential impacts to the beach and 
ocean from removal of the revetment, the Executive Director issued ED-05-CD-02 and directed 
Mr. Kelley to cease and desist all unpermitted development and to cooperate with the 
Commission to get the appropriate authorization to remove the revetment. Issuance of CCC-05-
CD-05 will ensure appropriate removal of the revetment and restoration ofthe site. 

CCC-05-CD-05 requires the submittal of a removal plan, for approval by the Executive Director, 
before removal can commence. The plan must include provisions that regulate the use of 
mechanized equipment, provide a contingency plan for potential release of toxic substances from 
the equipment, address water quality issues, establish a location for the removed materials, and 
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address the potential removal and disposal of liners and other unknown materials from the 
trench. The plan will ensure that removal is conducted in a manner that avoids excessive noise 
and interference with public recreation, as required by Coastal Act Sections 30210, 30211, and 
30251, restores the natural contours of the beach, as required by Sections 30251, and avoids 
introduction of pollutants into the ocean, as required by Sections 30230 and 30231. The purpose 
of the removal plan is to protect natural resources and to ensure that removal and restoration 
activities are conducted in conformity with the policies of Chapter 3 of the Coastal Act. 

E. Basis for Recordation of Notice of Violation 

1. A Violation of the Coastal Act Has Occurred 

The cited development, described in Section C above, constitutes development as defined in 
Coastal Act Section 30106. This development requires a CDP pursuant to Coastal Act Section 
30600. Mr. Kelley did not obtain a CDP to authorize any of the cited development. Therefore, 
the cited development constitutes unpermitted development, in violation of the Coastal Act. 

2. All Existing Administrative Methods of Resolving the Violation Have Been 
Exhausted and Mr. Kelley Has Been Made Aware of the Potential for 
Recordation 

Coastal Act Section 30812(g) provides: 

(g) The executive director may not invoke the procedures of this section until all existing 
administrative methods for resolving the violation have been utilized and the property owner has 
been made aware of the potential for the recordation of a notice of violation. For purposes of this 
subdivision, existing methods for resolving the violation do not include the commencement of an 
administrative or judicial proceeding. 

The Executive Director notified Mr. Kelley of the potential for recordation of a Notice of 
Violation in this matter on March 15, 2005. Additionally, staff informed Mr. Kelley on 
numerous occasions that he had the opportunity to submit a written objection to the recordation 
and to request a hearing on the issue of whether a violation occurred. M.r. Kelley was therefore 
made aware of the potential for recordation of a Notice of Violation, as required under Section 
30812(g). Mr. Kelley has confirmed this by submitting a written objection to the recordation of 
a Notice of Violation. Mr. Kelley has been notified that the hearing on this matter will 
accompany the hearing regarding CCC-05-CD-05, at the May Commission hearing. 

As outlined in Section B.3 above, staff made repeated attempts to resolve this matter 
administratively. Unfortunately, these attempts were unsuccessful. Staff concludes that all 
existing administrative methods for resolving the violation have been utilized, as required under 
Section 30812(g). 

3. Rescission of the Notice of Violation 
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After the recordation of the Notice of Violation, if Mr. Kelley resolves the violation and removes 
the unpermitted development from the subject property in accordance with the terms and 
conditions of CCC-05-CD-05, the Commission shall record a notice of rescission of the Notice 
of Violation pursuant to Section 30812(f). 

F. California Environmental Quality Act (CEQA) 

The Commission finds that the issuance of CCC-05-CD-05 to compel compliance with the 
Coastal Act and to remove unpermitted development is exempt from any applicable requirements 
of the California Environmental Quality Act of 1970 (CEQA) and will not have any significant 
adverse effects on the environment, within the meaning of CEQ A. The Order is exempt from the 
requirements for the preparation of an Environmental Impact Report, based on Sections 
15060(c)(2), 15061(b)(2), 15037, 15038, and 15321 ofthe CEQA Guidelines. 

G. Findings of Fact 

1. Bert Kelley is the owner of property located at 26530 Latigo Shore Drive in Malibu, Los 
Angeles County. 

2. Mr. Kelley undertook activities on the subject property that constitute development as defined 
in Coastal Act Section 30106. 

3. Mr. Kelley undertook this development without obtaining a CDP. No permit exemption 
applies to these actions. 

4. The unpermitted development is inconsistent with the terms and conditions of CDP No. 5-88-
794. 

5. Substantial evidence, as that term is used in Coastal Act Section 30812, exists that a Coastal 
Act violation has occurred. 

6. The Executive Director has made Mr. Kelley aware of his intent to record a Notice of 
Violation pursuant to Coastal Act Section 30812. Mr. Kelley has submitted a written objection 
to such recordation. 

7. On March 3, 2005, Commission staff confirmed that mechanized equipment was used to grade 
the beach and to construct an approximately 90-foot long rock revetment on the sandy beach 
seaward of Mr. Kelley's residence. 

8. Mr. Kelley did not obtain an emergency permit to grade the beach and construct the revetment 
from the Commission or the City of Malibu. 

9. A 10-foot wide vertical access easement extends along the western boundary of Mr. Kelley's 
property from Latigo Shore Drive to the sandy beach below Mr. Kelley's residence. Mr. Kelley 
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constructed a rock revetment, the westernmost portion of which extends across the entire 
seaward boundary of the vertical access easement. 

10. On March 4, 2005, the Executive Director issued a Notice of Intent to Issue an Executive 
Cease and Desist Order ("EDCDO NOI"). Mr. Kelley did not respond to the EDCDO NOI in a 
"satisfactory manner" as required by Coastal Act Section 30809(b) and as defined by Section 
13180( a) of the Commission's regulations. 

11. The Executive Director issued an Executive Cease and Desist Order ("EDCDO") on March 
4, 2005, requiring Mr. Kelley to immediately cease from conducting or maintaining further 
unpermitted development activity on the subject property and to immediately contact the 
Commission to discuss removal of the revetment and site restoration. 

12. Commission staff advised Mr. Kelley on March 7, 2005 that a Commission-approved cease 
and desist order was necessary to ensure appropriate removal of the revetment and site 
restoration. 

13. On March 15, 2005, the Executive Director issued a Notice of Intent to Record a Notice of 
Violation and to Commence Cease arid Desist Order and Restoration Order Proceedings ("CDO 
NOI"), addressing grading ofthe beach (cut and fill), importation of fill and construction of a fill 
slope, construction of a rock revetment, a front-yard wall, a path with stairs, a non-structural 
concrete slab, twenty below grade "soldier piles", and a wall located on top of the soldier piles. 

14. On August 19, 1999, Mr. Kelley applied to amend the existing CDP No. 5-88-794, seeking 
after-the-fact authorization for the following development: relocation of the residence ten feet 
seaward, extension of the building pad and repair of the artificial fill slope, addition of sod to the 
top of the fill slope, installation of twenty soldier piles, and construction of a soldier pile wall, a 
front yard wall, a non-structural slab, and caisson framing. As of the date of this report, the 
permit application remains incomplete and the development remains unpermitted. 

15. All of the unpermitted development listed in the CDO NOI and addressed in this report 
remains on Mr. Kelley'~ property. 

16. Coastal Act Section 30810 authorizes the Commission to issue a cease and desist order after 
holding a public hearing. 

H. Violator's Defenses and Commission Staff's Response 

Mr. Kelley submitted a Statement of Defense ("SOD"), pertaining solely to construction of the 
revetment and grading of the beach, on April 15, 2005. Commission staffreceived an additional 
SOD from Kelley, addressing the remaining unpermitted development, on April18, 2005. The 
following paragraphs present statements made by Mr. Kelley and the Commission staffs 
response to those statements. 

1. Kelley's Defense: 

• 
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The "revetment" referenced in the NO/ is a temporary emergency placement of rock 
and soil that was put in place to address conditions that resulted from the extreme 
storm events that occurred prior to and around the time of its construction. 

Response: 

A revetment is a facing of stone, rock, or concrete supported on and built to protect a scarp, 
embankment, or shore structure against wave action or currents. 8 According to this definition, 
the "placement of rock and soil. .. to address ... extreme storm events" described in the above 
statement constitutes a revetment. Regardless of the word or phrase used to describe the work 
undertaken on the subject property, the work constitutes unpermitted development under the 
Coastal Act. The Commission has the authority, under Coastal Act Section 30810, to issue a 
cease and desist order if development, including placement of solid materials, occurred without a 
CDP. 

Staff presumes that the "soil" mentioned in the above statement was removed from the fill slope 
through unpermitted grading and used to backfill the revetment. If the soil was imported solely 
for use in the revetment, any such unpermitted importation also constitutes a Coastal Act 
violation. 

Photographs from an anonymous source show mechanized equipment on the beach digging 
trenches and placing rocks in the trenches. This work does not appear temporary in nature, and 
most likely the use of mechanized equipment will be required to remove the rocks. Even if the 
revetment was intended as a temporary emergency measure, which it does not appear to be, Mr. 
Kelley did not follow the applicable procedures for obtaining an emergency permit for such 
development. These procedures are outlined below in Commission staffs response to Kelley's 
defense #3. 

2. Kelley's Defense: 

The work was performed by Mike Cheap, a friend of Mr. Kelley's, a contractor ... who 
Mr. Kelley asked to check on the Property. Mr. Cheap was not involved in the 
construction ofthe residence on the Property and is notfamiliar·with all of its 
structural features. During this time Mr. Kelley and Mr. Cheap were not able to be in 
regular contact and Mr. Kelley was not able to advise Mr. Cheap about the work he 
was performing. 

Mr. Kelley learned about what ftfr. Cheap installed after the fact. 

Response: 

8 California Coastal Commission, Beach Erosion and Response Guidance Document, December 1999. 
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Mr. Kelley is the owner of record ofthe subject property and is bound by CDP No. 5-88-794 and 
the documents recorded in accordance with the permit. It was the responsibility of Kelley, not 
Mr. Cheap, to ensure that CDPs were obtained for any new development on the subject property, 
and that the development was conducted in conformity with the existing CDP and the conditions 
pertaining thereto. Mr. Kelley asserts that he only told Mr. Cheap to "check on the property". If 
there is a dispute between Mr. Kelley and Mr. Cheap about what Mr. Cheap was authorized to 
do, Mr. Kelley may have legal recourse against Mr. Cheap. However, that does not provide Mr. 
Kelley with a defense to issuance of a cease and desist order that requires removal of the 
unpermitted development.9 Regardless of who conducted the unpermitted development 
activities, Mr. Kelley is accountable because the work occurred on his property on his behalf. 
The Coastal Act does not exempt unpermitted development activities simply because a friend 
conducted the activities for the property owner. 

3. Kelley's Defense: 

Mr. Cheap initially called the Coastal Commission's Ventura office to find out what he 
would have to do to prevent further damage and loss ofthe stairway. He spoke to Steve 
Hudson, who informed him that he would have to contact the City of Malibu for an 
emergency permit. Mr. Cheap then spoke with Craig George at the City of Malibu. 
Mr. George told Mr. Cheap to take actions necessary to protect life and property and 
come in afterwards for an emergency permit. These conversations, while initiated out 
of concern for the stairway, were very general in nature. Mr. Cheap understood that 
he was being told what the procedure was in emergency situations in general. 

Following these conversations, Mr. Cheap began to observe a dramatic loss of sand 
below the Property. In a very short period, Mr. Cheap observed that over 20 feet of 
beach adjacent to the property had eroded away, exposing house foundations on the 
Property. More storms were coming, Mr. Cheap was concerned that the erosion could 
reach a point where the septic system on the Property might fail. There was a 12-foot 
high unstable and rain saturated cliff resulting from the erosion 'that appeared poised 
to fail in the coming storms. Mr. Cheap was concerned that people on the beach 
passing near the cliff could be injured if the cliff had failed. 

Based on the conversations that he had had with Mr. Hudson to contact the City of 
Malibu and the conversation that he had with Mr. George to protect life and property 
first and then apply for an emergency permit, Mr. Cheap proceeded in what he believed 
was the appropriate emergency course of action. 

Response: 

Mr. Hudson is familiar with Mr. Kelley and the subject property, having worked on previous 
enforcement and permitting matters involving the subject property. In addition, Mr. Hudson 

9 In general, contractors performing this type of work would not undertake the work without the 
property owner's prior approval, and knowledge that he would receive compensation. 

• 
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worked on Kelley's previous permit amendment applications and is personally aware of the fact 
that the Commission has permit jurisdiction over the property due to the existing CDP. He is 
also aware that the permit conditions prohibit construction seaward of the .residence. Mr. 
Hudson did not speak with Mr. Cheap regarding any development on Mr. Kelley's property, 
including constructing shoreline protection on the subject property. However, in an apparent 
unrelated matter, Mr. Hudson was contacted by a man who claimed to represent a Homeowner's 
Association along this portion of Latigo Shores Drive, regarding the unpermitted closure of the 
exiting public access stairway located approximately 300ft. downcoast of the Kelly property. 
Mr. Hudson informed the caller that, closure of the public accessway constituted a Coastal Act 
violation and that, in addition to any required coastal development permit or emergency permit 
from the City of Malibu repair of the stairs, a coastal development permit,. permit amendment 
and/or emergency permit would also be required from the California Coastal Commission. 

With regards to Mr. George, the statement above indicates that "Mr. Cheap understood that he 
was being told what the procedure was in emergency situations in general." Even if Mr. George 
made the alleged statements, obtaining oral advice regarding "emergency situations in general" 
did not provide Mr. Kelley or Mr. Cheap with the authorization required to conduct emergency 
development activity at the subject property. Mr. Kelley did not follow the procedures for 
undertaking such development and did not obtain an emergency permit from the Commission or 
the City of Malibu. 

Coastal Act Section 30624 authorizes the Executive Director to issue emergency permits, in 
accordance with the procedures and criteria set forth in Section 13136 et seq. of the 
Commission's regulations. Section 13138 requires the submittal of applications for emergency 
permits to the Executive Director by letter or facsimile, and by telephone or in person if time 
does not allow a written application. Mr. Kelley did not submit an emergency permit application 
by mail or facsimile, did not contact staff by telephone, and did not appear in person to apply for 
an emergency permit. 

Even assuming that Mr. Kelley could have alternatively obtained an emergency permit for the 
development from the City of Malibu, no such permit was applied for or obtained. The 
procedures for obtaining a permit from the City of Malibu are set forth in Section 13329 et seq. 
of the Commission's regulations and in Section 13.14 of the Malibu Local Coastal Program 
Implementation Plan ("Malibu LCP IP"). Section 13329.1 requires the submittal of applications 
for emergency permits by mail or facsimile. Alternatively, applications may be made over the 
telephone or in person, if time does not allow for a written submittal. 

Section 13.14 of the Malibu LCP IP states that applications for emergency permits must be 
submitted, by any of the means described in Section 13329.1, to the Planning Director (Exhibit 
16). To issue an emergency permit, the Director must find that an emergency exists, as defined 
in Chapter 2.1 of the Malibu LCP IP as: "a sudden unexpected occurrence, demanding 
immediate action to prevent or mitigate loss or damage to life, health, property or essential 
public services" 10

• · 

10 See City of Malibu Local Coastal Program, Local Implementation Plan, dated September 13, 2002, at page 10. 



CCC-05-NOV-03 & CCC-05-CD-05 
Kelley 
Page 24 o£38 

Mr. Kelley did not submit an application and did not obtain a permit from the City of Malibu. 
Furthermore, an emergency did not exist as defined in the Malibu LCP IP, due to the fact that the 
residence was built to withstand severe storms. 

4. Kelley's Defense: 

Mr. Cheap initially attempted to stop the erosion with sandbags and plastics, which 
quickly failed. Mr. Cheap then decided that [sic] put in a temporary system of rocks to 
prevent further erosion and stabilize the cliff. ... The whole system was temporary. Mr. 
Cheap intended to remove the rocks when the storms ended. 

Response: 

As stated above (see Commission staffs response to statement #1), the revetment does not 
appear to be a temporary structure. Even if the revetment was intended to be a temporary 
structure, it requires an emergency permit, and Mr. Kelley did not follow the procedures to 
obtain an emergency permit from the Commission or even from the City of Malibu (as outlined 
in Commission staffs response to statement #3). Moreover, the revetment is inconsistent with 
CDP No. 5-88-794, as explained above. 

5. Kelley's Defense: 

Contrary to the NO/, Mr. Cheap did not remove sand from the beach or from the 
adjacent land when he installed the temporary measures, nor did he attempt to "bury" 
the rocks. Rather he placed the rocks at the base of the cliff. After placing the rocks, 
the cliffwas trimmed down to assure stability, with the dirtfrom this overhang failing 
onto the rocks. There was no attempt to "bury" the system. 

Response: 

Information provided to staff from an anonymous source stated that a bulldozer was excavating 
sand from the beach in front of the subject property, and that rocks were placed in the resulting 
trenches. Photographs taken during staffs March 3, 2005 site visit confirm this general 
observance. If dirt from the existing fill slope "fell" onto the rock revetment as Mr. Kelley 
asserts, this would have only occurred as a result of grading the trench. More importantly, 
whether the fill materials "fell" or were used to back-fill behind the revetment, grading ofthe fill 
slope and placement of fill materials (including the rocks) on the beach constitutes development 
that was conducted without a coastal development permit. CCC-05-CD-05 directs Mr. Kelley to 
remove the entire revetment, regardless of how it was constructed. 

6. Kelley's Defense: 

I 

f 
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Mr. Kelley denies that he failed to respond satisfactorily to the Commission's March 4, 
2005 notice. Mr. Kelley did not receive the notice until the evening of March 4. He 
immediately contacted legal counsel, who informed Commission ·staff on Monday 
March 7 that no work was occurring or would occur on the property. 

·Response: 

The EDCDO Notice oflntent and ED-05-CD-01 itself were both hand delivered to the residence 
of Mr. Kelley, in full compliance with the Coastal Act and the Commission's regulations. 

Coastal Act Section 30809(b) states: 

(b) The cease and desist order shall be issued only if the person or agency has failed to respond 
in a satisfactory manner to ... a written notice given by certified mail or hand-delivered to the 
landowner or person performing that activity. 

Since Commission staff was concerned that further unpermitted development would occur on the 
subject property over the weekend of March 5-6, 2005, in an attempt to provide notice as quickly 
as possible, the notice was hand delivered to the Mr. Kelley residence. In an effort to stop any 
continuing development activity as quickly as possible, a 5:00pm March 4, 2005 deadline was 
established for Mr. Kelley to respond to the EDCDO NO I. Mr. Kelley states that he received the 
EDCDO NOI and EDCDO in the evening of March 4, 2005, yet no response was made on that 
date. He did not provide any information to Commission staff in response to either document 
until March 7, 2005. 

It should also be noted that whether or not an EDCDO, which is only effective for 90 days, was 
validly executed is wholly irrelevant to the issuance of CCC-05-CD-05 by the Commission. 11 

7. Kelley's Defense: 

Mr. Kelley denies that the temporary system is a violation of the CDP, the Coastal Act 
as implemented through the Local Coastal Program for the City of Malibu, or the 
practices and procedures of the Commission or the City of Malibu for addressing 
emergency situations. 

Response: 

As stated in the response of Commission staff to statement #1, the revetment does not appear to 
be a temporary structure, given the method with which it was constructed. Even if the revetment 

11 We note that there have been no concerns raised re: the Notice of Intent to Record a Notice of Violation 
and to Commence Cease and Desist Order and Restoration Order Proceedings, and that Mr. Kelley has 
responded to the notices by submitting a Statement of Defense. 
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were intended to be "temporary", it constitutes development under the Coastal Act and requires 
the appropriate authorization. 

Moreover, as explained above in Sections D.2 and D.3, grading the beach and constructing the 
revetment violated CDP No. 5-88-794 and is inconsistent with numerous Chapter 3 policies of 
the Coastal Act. These policies are incorporated into the Malibu Local Coastal Plan. 

Grading the beach and constructing the revetment violated the Costal Act because the work 
constituted unpermitted development that is not exempt from permitting requirements of the 
Coastal Act. 

Mr. Kelley did not follow the procedures for obtaining an emergency permit from the 
Commission or the City of Malibu, as stated in the Commission's response to Statement# 3 
above. As explained above, no emergency permit was applied for or issued for the construction 
of the revetment and grading of the beach. 

8. Kelley's Defense: 

The NO/ concerns facts and events that predate Mr. Kelley's involvement with the 
Property. 

Mr. Kelley purchased the Property in 1997, after construction ofthe residence had 
already been completed, and was not a party to the 1988 Coastal Development Permit 
("CDP'' No. 5-88-794 Application. 

Response: 

The NOI addresses the unpermitted development that has occurred and remains on the subject 
property in violation of the conditions of existing permits, which apply to Mr. Kelley's property, 
and the Coastal Act. Regardless of whether Mr. Kelley undertook this development activity, as 
owner of the property, he is responsible for resolving the violation. 

Both the "benefits" and the "burdens" of CDP No. 5-88-794 run with the land and bind Mr. 
Kelley as a successor owner. In addition, recorded deed restrictions pertaining to future 
development and the potential for "extraordinary erosion" were in the chain of title when Mr. 
Kelley purchased the property in 1997. 

9. Kelley's Defense: 

The Commission did not inform Mr. Kelley that it intended to pursue a cease a~rd desist 
order with respect to the matters that have been the subject of his CDP until he 
received the March 15, 2005 NOL Mr. Kelley has informed the Commission that he 
does not have the information to respond to all of the allegations and present an 
informed and adequate defense. 

, 
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On March 22, 2005 A-Ir. Kelley requested the complete Coastal Development Permit file 
for the Property from the Coastal Commission's Ventura Office ... fd]espite repeated 
requests for the file, only a portion of that file has been produced to Mr. Kelley to date. 
There is other information that Mr. Kelley has been seeking to obtain that he has not 
been able to secure in the extremely limited time frame the Commission has afforded 
Mr. Kelley to respond. 

Response: 

The Executive Director informed Mr. Kelley of its intent to pursue a cease and desist order by 
sending a Notice oflntent to Kelley, in accordance with Section 13181(a)ofthe Commission's 
regulations. Mr. Kelley was provided 20 days to submit a Statement of Defense, which is the 
standard time period stated in Section 13181(a). The original deadline for Kelley's submittal of 
a Statement of Defense was AprilS, 2005. As a courtesy to Kelley, the Executive Director 
extended this deadline, pursuant to the authority provided in Section 13181(b) ofthe 
Commission's regulations, until Aprill3, 2005 for the portion of the Statement of Defense 
pertaining to the revetment and until April 18, 2005 for the remaining portion. Ultimately, Mr. 
Kelley was provided 28 days to complete his first submittal, as described above, and 33 days to 
complete his subsequent submittal, both of which are in excess of time required by the 
Commission's regulations. 

Mr. Kelley has applied to amend CDP No. 5-88-794 on three separate occasions and is familiar 
with the development at the site an the permit. His current amendment application, A4, requests 
after-the-fact authorization for the unpermitted development listed in the NOI with the exception 
of the revetment. An applicant who seeks after-the-fact approval for unpermitted development 
generally obtains the information necessary to support the claim. Furthermore, the fact that Mr. 
Kelley is applying for after-the-fact approval of the unpermitted development is a clear 
indication that no CDP has been issued for the development. The Commission need only find 
that development occurred without a permit to issue a cease and desist order under Coastal Act 
Section 30810. 

10. Kelley's Defense: 

Mr. Kelley further objects to the inclusion of the "front yard wall" located on APN 
4460-019-025, in the NO/ relating to 26530 Latigo Shore Drive ("Property'~. The two 
are separate properties and any alleged violations on that property should not be tied to 
the Property. 

The ''front yard wall" is not located on the Property and was not properly the subject of 
the NOL At staff's request, Mr. Kelley included this wall in .. . Application A4. 

Response: 

The NOI and these Orders pertain only to the front yard wall or portion thereof located on 
Kelley's property. Photographs of Kelley's property clearly show a wall extending across the 
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northern boundary of the property, in front of the western portion of the residence. Mr. Kelley 
has provided no evidence to support his claim that the wall is not located on his property. 

11. Kelley's Defense: 

Approval for the vertical boundary wall was recommended in the Staff Report for 
Application A2. 

Response: 

Mr. Kelley withdrew Application A2 before it was heard by the Commission at the April 1999 
Commission hearing. The staff report was not submitted to the Commission and no Commission 
action was taken on it and, therefore, is irrelevant to these Orders. The vertical boundary wall is 
included in Kelley's current amendment application, A4. A new staff report will be prepared for 
A4, if and when this matter comes before the Commission for a hearing. 

12. Kelley's Defense: 

Mr. Kelley is informed and believes that the soldier pile design was reviewed and 
approved by the Commission staff in 1990. 

Response: 

Mr. Kelley has submitted no evidence in support of this statement. Had the Commission 
approved the soldier pile design in a permit context, a CDP would have been issued for its 
construction. No CDP has been issued authorizing the soldier piles. 

13. Kelley's Defense: 

At one time there was a fill slope that was present when [Kelley] purchased the 
property. 

The remaining dirt seaward of the property is part of the original Caltrans fill, which 
existed prior to the CDP and was acknowledged therein. 

Response: 

Mr. Kelley has submitted no evidence in support either of these statements. Regardless of 
whether the fill was imported and placed seaward of the property by a prior owner without a 
CDP, Mr. Kelley is responsible for resolving the violation, as the owner of the property. CCC-
05-CD-05 addresses submittal of evidence pertaining to the origin of the fill. Mr. Kelley 
proposes grading the slope, regardless of its origin. The grading will constitute development and 
will be addressed in Application A4 and in accordance with the terms ofCCC-05-CD-05. 

14. Kelley's Defense: 

• 
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The Los Angeles County Fire Department required the staircase as a pre-condition to 
issuance of the certificate of occupancy for the residence. 

Mr. Kelley believes that the stairs are not a violation as they were part of the final plans 
for the Property approved by the County and follow the pattern for the vertical access 
the Commission approved in the CDP. 

Response: 

Coastal Act Section 30600 states in relevant part: 

[I} n addition to obtaining any other permit required by law from any local government 
or from any state, regional, or local agency, any person ... wishing to perform or 
undertake any development in the coastal zone ... shall obtain a coastal development 
permit. 

Even if required by the Los Angeles County Fire Department or approved by another department 
of the County under their codes and regulations, the stairs constitute development under the 
Coastal Act and require a CDP. Moreover, the stairs do not follow the pattern for vertical access 
addressed in the permit as approved by the Commission, and in fact, are not used for public 
access at all. The stairs appear to lead from the western edge of the residence, in the middle of 
the subject property, to the northern boundary of the property, presumably the driveway. The 
vertical access easement extends along the entire western boundary of the property, from Latigo 
Shore Drive to the sandy beach below the residence. 

Staff recommends that the Commission issue the following Cease and Desist Order: 
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CEASE AND DESIST ORDER CCC-05-CD-05, KELLEY 

Pursuant to its authority under Public Resource Code Section 30810, the California Coastal 
Commission hereby orders and authorizes Bert Kelley (hereinafter referred to as "Respondent") 
to: 

1. Cease and desist from engaging in any further development on the subject property not 
authorized by a coastal development permit. 

2. Cease and Desist from maintaining unpermitted development on the subject property, 
consisting of grading (cut and fill), importation of fill and construction of a fill slope, 
construction of an approximately 90-foot long rock revetment, a 6-foot high front yard wall, a 
path with stairs, a non-structural concrete slab, twenty soldier piles, and a wall built on top of the 
soldier piles in accordance with the terms of this Order. 

3. Cease and desist from engaging in any further development that violates Coastal Development 
Permit No. 5-88-794. 

4. Regarding the Grading ofthe Beach and Construction of the Rock Revetment: 

A Within 20 days ofthe issuance of this Order, Respondent shall submit a plan to the Executive 
Director for approval to remove the rock revetment described in Section 4 of this Order and 
restore the site to its pre-violation condition. 

The removal plan should provide for: 

a. Restorative grading of the sandy beach; 
b. Appropriate operation of mechanized equipment necessary to complete removal and 

restoration work, including but not limited to the following: 
i. hours of operation of mechanized equipment 
ii. contingency plan in case of a spill of fuel or other hazardous release from use of 

mechanized equipment that addresses clean-up and disposal of the hazardous 
materials and water quality concerns; 

c. Removal and disposal of revetment liner materials, should such materials be found during 
removal of the revetment; 

d. Disposal of revetment and fill materials; 
e. Protection of water quality. 

If the Executive Director determines that any modifications or additions to the submitted plan are 
necessary, he shall notify the Respondent. The Respondent shall complete requested 
modifications and resubmit the plan for approval within 10 days of the notification. 

B. Within 10 days of the approval of said plan by the Executive Director, Respondent shall 
complete removal of the rock revetment and restoration of disturbed areas of the subject 
property, in accordance with the approved plan and this Order. 
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C. Within 10 days of completing the removal of the rock revetment and restoration of disturbed 
areas of the subject property, in accordance with the approved plan and this Order, Respondent 
shall submit photographic evidence of the completion of the work required under this section to 
the attention of Christine Chestnut in the Commission's San Francisco office. 

5. Regarding the Installation of Soldier Piles; Importation of Fill; and Construction of the 
Fill Slope, Front Yard Wall, Wall Built on Top of the Soldier Piles, Path with Stairs, and 
Concrete Slab: 

A. Within 20 days ofthe issuance of this Order, Respondent shall submit any evidence, including 
but not limited to geological survey reports and soil analysis, regarding the origin of the fill 
materials currently comprising the fill slope seaward of the residence located on the subject 
property. If after this 20-day period, the Executive Director determines that the evidence does 
not rebut the conclusion that Mr. Kelley imported fill materials and constructed the existing fill 
slope, the fill slope will be subject to removal under this Order. 

B. Within 20 days of the issuance of this Order, Respondent shall submit plans for removal of all 
unpermitted development on the subject property. 

C. Alternatively, ifRespondent has, within 20 days of the issuance of this Order, completed 
Amendment Application 5-88-794-A4 according to the materials requested by Commission 
permit staff, Sections C and D will apply in lieu of Section B. 

D. Within 20 days after the Commission acts on Amendment Application No. 5-88-794-A4, 
Respondent shall submit plans for removal of all unpermitted development including a schedule 
for all actions required, as described in this Order, that has not been approved in that action. 

If the Executive Director determines that any modifications or additions to the plans are 
necessary, he shall notify Respondent. Respondent shall complete requested modifications and 
resubmit the plans for approval within 10 days of the notification. 

E. Within 20 days of the approval of said plan by the Executive Director, Respondent shall 
complete removal of all unpermitted development, in accordance with the approved plan and this 
Order. 

F. Within 10 days of completing the removal of all unpermitted development, as described in this 
Order, in accordance with the approved plan and this Order, Respondent shall submit 
photographic documentation ofthe completion of the work required under this section to the 
attention of Christine Chestnut in the Commission's Headquarters office. 
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F. All materials submitted pursuant to this Order must be made to Christine Chestnut at the 
following address: 

California Coastal Commission 
Attn: Christine Chestnut 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2219 
Facsimile: ( 415) 904-5400 

I. Persons Subject to the Order 

With a copy submitted to: 
California Coastal Commission 
South Central Coast District Office 
Attn: Pat Veesart 
89 S. California Street, Suite 200 
Ventura, CA 93001-2810 
Facsimile: (805) 641-1732 

Persons subject to this Cease and Desist Order are Mr. Kelley, his agents, contractors and 
employees, and any persons acting in concert with any of the foregoing. 

II. Identification of the Property 

The property that is subject this Order is described as follows: 

A .29-acre parcel located between Latigo Shore Drive and the mean high tide line of the Pacific 
Ocean, containing an artificial bluff composed of fill materials and an approximately 90-foot 
long stretch of sandy beach. The property is located at 26530 Latigo Shore Drive (APN 4460-
019-143). 

III. Description of Unpermitted Development 

Unpermitted development located on the subject property includes of grading (cut and fill), 
importation of fill and construction of a fill slope, construction of an approximately 90-foot long 
rock revetment, an approximately 6-foot high front yard wall, a path with stairs, a non-structural 
concrete slab, twenty below-grade "soldier piles", and a soldier pile wall of varying heights. In 
addition, the mechanized equipment was used to construct of the rock revetment on the beach 
below the residence. 

IV. Effective Date and Terms of the Order 

The effective date of the Order is the date of approval by the Commission. The Order shall 
remain in effect permanently unless and until modified or rescinded by the Commission. 

V. Findings 

.. 



... 
CCC-05-NOV-03 & CCC-05-CD-05 
Kelley 
Page 33 of 38 

The Order is issued on the basis of the findings adopted by the Commission at the May 2005 
hearing, as set forth in the attached document entitled "Staff Report and Findings for Notice of 
Violation and Cease and Desist Order. 

VI. Compliance Obligation 

Strict compliance with the Order by all parties subject thereto is required. Failure to comply 
strictly with any term or condition of the Order including any deadline contained in the Order 
will constitute a violation of this Order and may result in the imposition of civil penalties of up to 
SIX THOUSAND DOLLARS ($6,000) per day for each day in which such compliance failure, 
in addition to any other penalties authorized under Section 30820. 

VII. Deadlines 

The Executive Director may impose deadlines for good cause. Any extension request must be 
made in writing to the Executive Director and received by Commission staff at least ten days 
prior to expiration of the subject deadline. 

VIII. Appeal 

Pursuant to Public Resources Code Section 30803(b ), any person or entity against whom the 
order is issued may file a petition with the Superior Court for a stay of this order. 

IX. Government Liability 

The State of California shall not be liable for injuries or damages to persons or property resulting 
from acts or omissions by Mr. Kelley in carrying out activities required and authorized under this 
Cease and Desist Order, nor shall the State of California be held as a party to any contract 
entered into by Mr. Kelley or his agents in carrying out activities pursuant to this Order. 

X. Successors and Assigns 

This Cease and Desist Order shall run with the land, binding all successors in interest, future 
owners of the Subject Property, heirs and assigns of Mr. Kelley. Notice shall be provided to all 
successors, heirs and assigns of any remaining obligations under this Order. 

XI. No Limitation on Authority 

Except as expressly provided herein, nothing herein shall limit or restrict the exercise of the 
Commission's enforcement authority pursuant to Chapter 9 of the Coastal Act, including the 
authority to require and enforce compliance with this Cease and Desist Order. 
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Executed in ---------- on --------------' on behalf 
of the California Coastal Commission. 

Peter Douglas, Executive Director 

By: ____________ _ 

• 



• 
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RECORDING REQUESTED BY: 

California Coastal Commission 

WHEN RECORDED MAIL TO: 

California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2219 
Attention: Christine Chestnut 

[Exempt from recording fee pursuant to Gov. Code§ 27383} 

DOCUMENT TITLE: 

NOTICE OF VIOLATION OF THE COASTAL ACT 

Re: Assessor's Parcel No. 4460-019-143 

Property Owners: 

Bert Kelley 
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RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

CALIFORNIA COASTAL COMMISSION 
Attention: Christine Chestnut 
45 FREMONT STRET, SUITE 2000 
SAN FRANCISCO, CA 94105-2219 

STATE OF CALIFORNIA OFFICIAL BUSINESS 
Document entitled to free recordation 
Pursuant to Government Code §27383 

NOTICE OF VIOLATION OF THE COASTAL ACT 
(Public Resources Code Section §30812) 

I, Peter Douglas, declare: 

1. I am the Executive Director of the California Coastal Commission. 

2. A violation ofthe California Coastal Act of 1976 (Public Resources Code §3000, et seq.) has 
occurred on a certain parcel situated in Los Angeles County, California, more particularly 
described as follows: 

One .29-acre parcel located at 26530 Latigo Shore Drive, Malibu, CA 90265 in Los Angeles 
County (Assessor's Parcel Number 4460-019-143) 

Owner of Record: Bert Kelley 

The Violation consists of the undertaking of development activity without the authorization 
required by the California Coastal Act of 1976. 

3. This property is located within the Coastal Zone as that term is defined in Coastal Act Section 
30103. 

4. The record owner of said real property is: Mr. Bert Kelley. 

5. The violation of the Coastal Act (Violation File No. V-4-02-032) consists of the following 
unpermitted development: grading (cut and fill), importation of fill and construction of a fill 
slope, construction of an approximately 90-foot long rock revetment, a gate linking two 
segments of an approximately 6-foot high front yard wall, a path with stairs, a non-structural 
concrete slab, twenty below grade "soldier piles", and a soldier-pile wall. 

• 
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The requirements set forth in Section 30812 for notice and recordation of this Notice Of 
Violation have been complied with. Recording this notice is authorized under Section 30812 
ofthe California Public Resources Code. 

7. The California Coastal Commission notified the record owner, Mr. Bert Kelley, of its intent to 
record a Notice of Violation in this matter in a letter dated March 15, 2005. 

8. The Commission received a written objection to the recordation of the Notice ofViolation on 
April 18, 2005 and conducted a public hearing. The Commission determined that the 
unpermitted development on Mr. Kelley's property constituted a violation of the Coastal Act. 
Therefore, the Executive Director is recording the Notice of Violation as provided for under 
Section 30812 of the California Coastal Act. 

Executed in----------' California, on-----------

I declare under penalty of perjury that the foregoing is true and correct. 

PETER DOUGLAS, Executive Director 

STATE OF CALIFORNIA 
COUNTY OF SAN FRANCISCO 

On this day of , in the year , before me the undersigned 
Notary Public, personally appeared Peter Douglas, personally known to me (or proved to me on 
the basis of satisfactory evidence) to be the person who executed this instrument as Executive 
Director of the California Coastal Commission and acknowledged to me that the California 
Coastal Commission executed it. 

Notary Public in and for Said State and County 
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CCC-OS-NOV -03 and CCC-OS-CD-OS 
Exhibit List 

Exhibit 
Number Description 

1. Site Map and Location. 
2. Coastal Development Permit No. 5-88-794. 
3. Amendment application No. 5-88-794-A4. 
4. September 17, 1999 letter to Kelley, informing Kelley of the incomplete status of 

amendment application 5-88-794-A2. 
5. January 20, 2000 letter to Kelley, informingKelley of the incomplete status of 

amendment application 5-88-794-A2. 
6. July 21, 2000 letter to Kelley, informing Kelley of the incomplete status of amendment 

application 5-88-794-A2. 
7. Photographs from anonymous source, submitted to staff on March 3, 2005. 
8. Photographs taken by staff during site visit on March 3, 2005. 
9. EDCDO NOI with declaration of service, issued on March 4, 2005. 
10. EDCDO, issued on March 4, 2005. 
11. CDO NOI, issued on March 15,2005. 
12. Statement of Defense with regards to the rock revetment, submitted on April14, 2005 

with cover letter objecting to recordation of a Notice of Violation and attachments. 
13. Statement of Defense with regards violations other than the rock revetment, submitted on 

April 18, 2005 with cover letter and attachments. 
14. Deed Restriction, recorded pursuant to Special Conditions 1 and 7 of CDP No. 5-88-794. 
15. Offer to Dedicate a Vertical Access Easement with attachments, recorded on December 

12, 1989. 
16. Excerpt from City of Malibu Local Coastal Program hnplementation Plan: Chapter 13, 

Section 13.14. 
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nate: June 13, 1990 • 
Permit No. 5-BB-794 

COASTAL OEVF.:LOPMFNT PERMIT 

On December 13, 1988 , the California Coastal Commis5ion granted to 

Jeanette Goldbaum 
this permit subject to the attached Standard and Special conditions, for 
development consisting of: 

5ubdivision of 35,ijQ sq. t~. lot int~ three parcels and const~uction af three 
single family houses. 

more specifically described in the application file in the Commission offices. 

County at The development is within the coastal zone in l.os Angeles 
265?.0-?.65?.4 Pacific Coast Highway, Malibu CA APN 4460-19-?.6 
~~~~~~~~~~~~~~~~~~~~~~~~~~------------------

Issued on behalf of the California Coastal Commission by 

ACKNOWLEDGMENT 

T h P 1_1nde """'.; anP~ !:!~ ""'TT~ ttee ~ ~ k !~'-'-' "! ed ~e ~ 
by all terms and. conditions thereof~ 

"~-:-F.R JOUGL.~S 

.=::~ec:Jt i ve li ;-:?c:.or 

~y: 

"Title: Staff Analvst 

-----~ ,~ .. ::t • :-.; ;.:; ..J 

The undersigned permittee acknowledges that Government Code Section 818.4 which 
states in pertinent part, that: "A public entity is not liable for iMjury caused 
by the issuance ... of any permit ... 11 applies to the issuance of this permit. 

IMPORTANT: THIS PF.RMTT IS NOT VAI.ID UNI.FSS ANO lJNTtl. A COPY OF THE PERMIT WITH 
-:-:;:: STGNfD ACKNOWLF.OGfMfNT HAS RFFN RFTURNEO TO THF COMM1SS10N OFFICE. 14 Cal. 
Admin. Code Section l3158(a). 

,/--\ Lr:-:-L/1, t!) [:' . /]111/ 
· /_.,;·-1(/ /i-,1.1/li/ .i::;1~-A0 (vCvw , 1 1 

54-g'n-atiJ r~ of Permittee 
' / 

Exhibit 2 
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NOTICE OF INTENT TO ISSUE PERMIT 

Page _2_ of 6 
Permit Application No. 5-BB-794 

STANDARD CONDITIONS: 

1. Notice of Receipt and Ac~nowledgment. The permit is not va1id and 
development shall not commence until a copy of the permit, signed by the 
permittee or authorized agent, acknowledging receipt of the permit and 
acceptance of the terms and conditions, is returned to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two 
years from the date on ~hich the Commission voted on the application. 
Development shall be pursued in a diligent manner and completed in a 
reasonable period of time. Application for extension of the permit must be 
made prior to the expiration date. 

1 . Compliance. All development 
proposal as set forth in the 
conditions set forth below. 
reviewed and approved by the 

must occur in strict compliance with the 
application for permit, subject to any special 
Any deviation from the approved plans must be 
staff and may require Commission approval. 

4. Interoretation. Any questions of intent or interpretation of any condition 
will be resolved by the Executive Director or the Commission. 

.... :nsnec:~ons. 7he Commission staff shall 'Je 3llowed to 4nsoect the site and 
the proJec~ Jur~ng its 1eYe:ooment, :ubjec~ :o 24-hour aavanca no~~ca. 

). 

-I • 

~ss.:anmen"t. ~he permit :na•; Je J.ss~gnea :o :my ~ua:~~~ea _)er~on,. Jrov~aed 
:1ss~gnee "~:es vith :~e :Jmmiss~on 3.n :lf~~aav.;-: 3ccen"t~ng 1;1 -:2l"":T:s and 
:::ma~t~.bns Jf ·:he Jermi-:. 

"Terms 1nd ':iJnciit~ons 1un ·~i-:h -:he ·_and. "These ":erms 1nd ·:ondit~ons ~hall je 
peroe"tua I, ana it is the ~ n"tent ~on Jf ":he :onmi s s ion and :he :;>ermi ttee -:o 
bind all future owners and possessors Jf the subject property to the terms 
and conditions. 

SPECIAL CONDITIONS: 

\,/ 1. Assumption of Risk. 

Prior to transmittal of the permit, the applicant as landowner shall execute 
and record a deed restriction, in a form and content acceptable to the 
Executive Director, which shall provide: (a) that the applicant understands 
that the site may be subject to extraordinary hazard from shoreline erosion. 
flooding, and bluff erosion, and the applicant assumes the liability from 
such hazards; (b) that the applicant unconditionally waives any claim of 
liability on the part of the Commission and its advisors relative to the 
Commission's approval of the project for any damage due to natural hazards. 
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The document shall run with the land, binding all successors and assigns, 
and shall be recorded free of prior liens and encumbrances which the 
Executive Director determines may affect the interest being conveyed. 

/ 

/ 2. Latera 1 Access 

. ) 

Prior to the transmittal of the permit, the Executive Director shall 
certify in writing that the following condition has been satisfied. The 
applicant shall execute and record a document, in a form and content 
approved in writing by the Executive Director of the Commission 
irrevocably offering to dedicate to a public agency or a private 
association approved by the Executive Director an easement for public 
access and passive recreational use along the shoreline. The document 
shall provide that the offer of dedication shall not be used or construed 
to allow anyone, prior to acceptance of the offer, to interfere with any 
rights of public access acquired through use which may exist on the 
property. 

The easement shall extend the entire width of the property from the mean 
high tide line to the line approximating the toe of the bluff, shown as 
elevation 16 on the maps provided by the applicant. (Exhibit 3) 

ihe easement shall be recorded free of prior liens except for tax liens 
and free of !lrior encumbrances ':Nhic!l "':he E~ecutive 9irector determines ;nay 
affect ~he interest jeing :Jnveyed. ~he offer sha11 run Aith ~he ~ana ~n 
favor of ~he 0 eop1e Jf ~he State vf ~aiifornia. binding successor: ana 
assigns of the 1pol~cant ar ~anaowner. ~he affer of aedicat~on sha11 je 
4r~~~ocable ~or 1 Jer~od Jf 21 }ears, such )er4od ~~nning from ~~e jate of 
;ecorni !19 • 

3. '/er+..~ ca 1 ~cc~ss 

Prior to the transmittal of the permit. the Executive Director shali 
certify in writing that the following condition has been satisfied. The 
applicant shall execute and record a document, in a form and content 
approved in writing by the Executive Director of the Commission 
irrevocably offering to dedicate to a public agency or a private 
association approved by the Executive Director an easement for public 
access for pass and repass from Pacific Coast Highway to the shoreline. 
The document shall provide that the offer of dedication shall not be used 
or construed to allow anyone, prior to acceptance of the offer, to 
interfere with any rights of public access acquired through use which may 
exist on the property. 

The easement be described in metes and bounds and shall extend from the 
Pacific Coast Highway to the ordinary high tide of the Pacific Ocean, 
generally within the geologic setback along the western property line. 
The easement shall not be less than 10 feet in width, and shall be sited 
and designed to accommodate reasonable and safe pedestrian access from the 
highway to the area along the beach dedicated in condition 2. 
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A more detailed description may either follow the stairway proposed in 
exhibit 3, or otherwise follow a potential switch-back within the general 
area identified as geologic setback in Exhibit 3 if the stairway cannot be 
feasibly constructed. Tpe exact configuration of the easement shall be 
determined by the Executive Director. The easement shall enable a private 
or public agency accepting maintenance and liability to enter. improve and 
maintain the access in order to provide pedestrian access to the 
shoreline. 

The easement shall be recorded free of prior liens except for tax liens 
and free of prior encumbrances which the Executive Director determines may 
affect the interest being conveyed. The offer shall run with the land in 
favor of the People of the State of California, binding successors and 
assigns of the applicant or landowner. The offer of dedication shall be 
irrevocable for a period of 21 years, such period running from the date of 
recording. 

In addition to all other recording, there shall be an explanatory note on 
the final parcel map. 

If and when a vertical public access way has been constructed within 500 
feet of the ~pplicant's property and such accessway has been opened for 
public use and either a private association acceptable to the Executive 
Director or a pub11c ~gency ~as accepted ~he responsibility for operat~on 
3nd :na~ntenance .Jf -:he ~c::e~sway. -':he aool~cant nay :--2quest an amendment 
~o ":his ;:>enlit to r'2move :.:&e ;ecor-:Jea :asemen~. Suo Jmendmen"t ;nus-c Je 
1porovea J\f -:he :ai~for:1ia ::oas-ca: :onrniss~on ")r~or :o -:.:1e :--ernoval )r 
i!Vision Jf :.he ;2coraed ~asemen"t . 

.1~ . I State '_ands 

?rior to the transmittal of 1 ")ermit :he Jppllcants shan obtain J ·~ritten 
determinat~on from the State Lands :ommission that: 

(a) No State lands and/or lands subject to the public trust are involved 
in the development, or 

(b) State lands and/or lands subject to the public trust are involved in 
the development and all permits that are required by the State Lands 
Commission have been obtained, or 

(c) State lands and/or lands subject to the public trust may be involved 
in the development, but pending a final determination, an agreement has 
been made with the State Lands Commission for the project to proceed 
without prejudice to that determination. 

Storm Design. 

Prior to the transmittal of the Coastal Development Permit, the applicants 
shall submit certification by a registered civil engineer that the 
proposed structure is designed ":o withstand storms comparable to the 
·~·inter storms of 1982-83. 
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Construction Methods and Materials. 

Prior to transmittal of the permit the applicant shall provide subject to 
the review and approval ~f the Executive Director 1) revised grading 
plans with plan notes and 2) an agreement with the Executive Director both 
of which provide a) that no stockpiling of dirt shall occur on the beach, 
seaward of elevation 20, b) that all grading shall be properly covered, 
sand bagged and ditched to prevent runoff and siltation, c) that 
earth-moving operations shall be prohibited between November 1 and March 
31, d) that measures to control erosion must be implemented at the end of 
each day's work, and e) evidence that plans for this erosion prevention 
conform to applicable County ordinances, f) entry for excavation shall be 
from Pacific Coast Highway and Latigo Shores Drive and shall not be from 
the beach. 

Pursuant to this agreement , during construction, disturbance to sand and 
intertidal areas shall be minimized. Beach sand excavated shall be 
re-deposited on the beach. Local sand, cobbles or shoreline rocks shall 
not be used for backfill or construction material. No road or ramp shall 
be constructed to the beach. The applicant shall prevent siltation or 
discharge of silt, chemicals or waste concrete on the beach. 

/ 7) Future improvements 

?r~or ~o ~ransmittal of the permit the aoplicant shal1 prov~ae a deed 
:--~str~ct~on :=or recording ~n :1 -:=arm and content 3ccaptable -:o -:he 
~~ec~t~'Je Jir~ctor, '.•tn~ch prryv~des that: :Jas-ca! Je'le1ooment Jer.nit 
3-dB-794 ~s for ~he 30Droved Jevelooment Jnly, ana ~hat: 1ny future 
~adi-:~ons :>r ~mor'Jvements -:o :he Jrooer"':y '.¥i~l :-eauire 1 ,1ew ::Jasta1 
Jevelooment ?er:nit -~rom -:he :Jasta1 :omnission Jr ~ts suc:~ssor Jgency. 
The Jocumem: shou Ia note -:ha-c ,1o )ermanent lmprovements '.vi:h :he .:xception 
of one ."Jubilc path or stair,.vay noted on the ?resent plans shali oe 
constructed within the geologic set bac~ area or unaer the floors or 
seaward of the existing structures. The deed restriction shall run with 
the land, binding all successors and assigns, and shall be recorded free 
of prior liens and encumbrances which the Executive Director detenmines 
may affect the interest being conveyed. It shall remain in effect for the 
life of the development approved in this permit. 

No beach level development 

Prior to issuance the applicant the applicant shall agree that this 
approval is based upon his assertions that no beach development, including 
leachfields or seawalls will be necessary to protect the development. 
Prior to issuance of the permit the applicant shall present final working 
drawings for an approved approved by Los Angeles County Health department 
for a septic system that 1) requires no seawall, 2) involves no waivers of ,.­
the Los Angeles County Plumbing code, 3) is not located on the beach 
(below elevation 16 as shown on Exhibit 3) 
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v9) Revised plans 

Prior to transmittal of the permit the applicant shall submit revised 
plans that limit the development to three levels. For purposes of this 
condition a mezzanine and a basement are each levels. 

<.. 

10. Cumulative Impact Mitigation Condition 

Prior to issuance of this permit, the applicant shall provide evidence to 
the Executive Director that development rights for residential use have 
been extinguished on one building site in the Santa Monica Mountains 
Coastal zone for each new building site created by the permit. The method 
used to extinguish the development rights shall be either 

a) one of the five lot retirement or lot purchase programs contained in 
the Malibu Santa Monica Mountains Land Use Plan (policy 272 2-6). 

b) a TDC-type transaction, consistent with past Commission actions such as 
5-84-789 (Miller), 

c) or participation along with a public agency or private nonprofit 
corporation to retire habitat or watershed land in amounts that the 
Executive Director determines will retire the equivalent number of 
potential ~ui1ding sites. Retirement of a site that ~s ~nable to meet the 
:ounty's health and :afety s~anaaras, 3nd :herefore jnoui~dable under ~he 
Lana Jse ?lan, shall 1ot sa~isfy :his :onait~on. 

-he Ju~:a~ng ~~te Jn ~hie~ ~~~~aen~~a1 ~~es 3re ~xt~ngui~ned ~us: !ither 
'Je 1 :egal, '01: ~n l .smai~ io1: .suoa~vis~on Jr 1 .JOtent~al .)Ui;a~ng ::;~t~ 

:ocat2d ~n 1 Siqnif~cant ~a~arsnea. Unsuba~viaed ~ana ~ithin 3ignif~cant 
~atersheas ~ay be jSea :o 3enera~e bui~ding :ites ~n numbers based Jn 
densities consistent ~ith ~he proposed dens~ties af the Land Use ?~an; 
sites that are unable to mee~ the Coun1:y•s health and safe~y standards 
shall not be counted. 

The documents needed to comply with Condition(s) 1.2.3 & 7 will be sent to 
you from our San Francisco office AFTER the Commission meeting. When you 
receive the documents if you have any questions, please contact the Lega1 
Department at (415)543-8555. 

8318A 
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STATE Of CALt:'.:>RNIA-THE RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
SOL'TH CfNTIAL COAST AREA 
89 SOUTH CALIFOilNIA ST .• 

2
ND FL~PLICATION FOR .AMENDMENT TO COASTAL DEVELOPMENT PERMIT 

VENTURA. CA 93001 
(805) 6-41~142 

Application for an amendment to a previously issued coastal development permit may be 
made by submitting this form, completed and signed, together with the materials 
described below and the application fee. 

Pursuant to 14 Cal. Admin. Code Sections 13164 and 13168, materials to be submitted are 

1. Two sets of plans showing the proposed amendment; these must have been 
approved by the local planning agency and stamped with Approval in Concept. 
Please submit evidence of approval (Approval in Concept form). 

2. Stamped, addressed envelopes for renotification of all property owners and 
residents within 100 feet of the development and list of same. The envelopes 
must be plain, business size (9 1/2 X 4 1/8), with first class postage. 
METERED STAMPED ENVF.LOPF.S CANNOT BE ACCEPTED. 

3. A minimum application fee of $200 or 50% of original filing fee, whichever is 
greater (based on updated fee schedule). 

Upon receipt of the above information, the Executive Director will determine whether the 
amendment request should be rejected on the basis that the proposed amendment would 
lessen or avoid the intent of a previously approved permit condition. 14 Cal. Admin. 
CJde Section 13168. If the amendment request is filed, the Execut7ve Director will then 
determine ~nether the amendment request is immaterial or material. If the E~ecutive · 
Director finds that the proposed amendment is immaterial, notification is sent to 
surrounding J)roperty owners and the site must be posted with a form Nnich '.~ti 11 be sent 
to you. If no object~ons are received, the amendment is approved, and you •~~fill be sent 
an amended -permit. 1f objections are rec2ived, or if the amendment is rletennined 'iJy the 
E;:ecutive Dir~ctor to ':le material,. the request 'Ni11 be set for a pub1ic hearing. You 
have the right to request that the Conrnission make a determination of materiality 
independent of that previously made by the C:~ecutive Director. 14 Cal. Admin. Code 
Section 1:316&. 

Please provide the infonmation be1ow and on the reverse. If you have any questions, 
contact this office. --APPLICANT 

NAME: BERT J. KELLEY 

APPLICANT•s REPRESENTATIVE (!f any) 

DARREN DOMINGUE 

ADDRESS: 26520 L<\ TIGO SHORE DR. 858 21 :rr ST. B 

PHONE: 213.688.7060 . 
310. 453.1961 

COASTAL PERMIT NUMBER: 5-88-794 DATE OF ISSUANCE: 

PROJECT ADDRESS: 26530 LA TIGO SHORE DR. 
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DESCRIPTION OF PROPOSED AMENDMENT; SEEAITACHED 

CERTIFICATION 

I hereby certify that I or my authorized representative wi11 complete and post 
the •Notice of Proposed Permit Amendment" form furnished me by the Commission 
in a conspicuous place on the development property upon receipt of said notice. 

I hereby certify that to the best of my knowledge the infonmation in this 
application and all attached exhibits is full, complete, and correct, and 1 
understand that any misstatement or omission of the requested information or 
any information subsequent1y requested may be grounds for denying the 
application, for suspending or revoking a permit issued on the basis of these 
or subsequent representations, or for the seeking of such other and fur~her 
re1ief as may seem ?roper to -:he Cmrmission. 

---
Signature of Applicant(s) or Agent 

NOTE: If signed by agent, applicant 
must sign below. 
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DARREN G. DOMINGUE, AlA 
ARCHITECT 
CALIFORNIA LICENSE C 24691 

858 21ST STREET -STUDIO - B 
S.Ai'JTA MONICA, C A L I F 0 R N I A 90403 

phone 310.-+53.1961 
fax 310.-+53.1622 
e-mail DGDAI.A @ ..\OL . COM 

AFTER THE FACT PERMITS FOR THE FOLLOWING: 

1. APPROVAL TO RELOCATE THE PREVIOUSLY 
APPROVED SINGLE FAMILY RESIDENCE 10 FEET 
SEAWARD. 

2. APPROVAL TO INSTALL 20 BELOW GRADE SOLDIER 
PILES ALONG THE WESTERN BOUNDRY OF THE 
PROPERTY. 

3. APPROVAL TO CONSTRUCT A FIVE FOOT TALL(MAX. 
6'-D") VERTICAL BOUNDRY WALL ON TOP OF THE 
SOLDIE:R PILES FROM LATIGO SHORE DRIVE TO THE 
25 FOOT CONTOUR L1NE, AND CONSTRUCT A 
iVIAXllVIUl\11 SIX FOOT HIGH FRONT YARD WALL. 

4. APPROVAL TO EXTEND OF THE :EXIST!NG :BUILDING 
PAD ALONG W1'Tll TilE REPAIR OF AN ARTlFIClAL 
SLOPE. (225 CU. YARDS FILL FROM CAISSON 

~ 1NSTALLATJON ON ADJACENT PROPERTY I 1'25 CU. 
YARDS CUT ON-SITE) 

5. PLACEMENT OF SOD ATOP ARTIFICIAL BLUFF, (#6 
ABOVE) ADJACENT TO A SANDY BEACH. 

6. INSTALLATION OF A NON-STRUCTURAL SLAB. 

7. INSTALL EXTERIOR NON-STRUCTURAL FRAMING 
AROUND EXISTING STRUCTURAL CAISSONS. 

INCLUDING THE FOLLOWING: 

8. APPROVAL TO ABANDON THE EXISTING 10 FOOT 
WIDE VERTICAL EASEMENT. 
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9. APPROVAL TO REWRITE THE EXISTING LATERAL 
EASEMENT; DESCRIBE THIS EASEMENT AS A 
DISTANCE PARALLEL AND PERPENDICULAR TO THE 
EXISTING PROPERTY LINE CORNERS. 
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SECTION A (To BE COMPLETED BY APPLICANT) 

Applicant ~· 'C"'4&4:raa-4 ~~.,ue: 1 ~A. 

Location __ ':L;__(#:...;:6.....:3~()--~-..;_;:;;,.\,;0=--~~;;:;..__•_e._~~-~-:-t!"'--:---------------

Assessor's Parcel Number ---------------------------

Zoning Designation 

General or Community Plan Designation 

Local Discretionary Approvals 

dulac 

dulac 

0 Proposed development meets all zoning requirements and needs no local permits other than 
building permits. 

~ Proposed development needs local discretionary approvals noted below. 

Needed Received 

D D 
11 w D 
D 0 
D 0 
D D 
0 0 
0 0 
0 0 
D D 
~ 0 

CEQA Status 

Design/ Architectural review 

Variance for -------------------

Rezonefrom -------------------------­

Tentative Subdivisio111Parcel Map No. ------------

Grading/Land Development Permit No. --------­

Planned Residential/Commercial Development Approval 

Site Plan Review 

Condominium Conversion Permit 

~ Categorically Exempt Class ____ \ _____ Item --------

0 Negative Declaration Granted (date) -----------------

0 Environmental Impact Report Required, Final Report Certified (date) -----

0 Other -------------------------------------------------



... 
0 

CALIFORNIA COASTAL COMMISSION 

57,· ~....£-..... / &..,._) ~ District 

Permit Application Fee Receipt 

PAYOR: 

~;~~"\ &-. 
Name 

Addreaa 

s.. S:,.k._ t$1o.k..:C"\.. 
City 

Address 

Application No. --s-- g~- 79 )I. !J ;i 

Date Received ?' -1 Z· J1 '1 

C). · . [JJ.a 8 
;> 

ZIP Telephone 

/rj.~<.l.-6 3 7~o)-~ s- r -?13) ~s:Y"· /u~O 
City ZIP Telephone 

T'fP!:: CF ?ERMIT: FCRM OF PAYMENT: 

CJ Regular 

CJ Administrative 

CJ Emergency 

~~/Extension 

1 ! Cash 

I ~ c:,ed<-# 3/5 7 

D Other ___ _ 

Permit fee $ c..lV 0 .!Z3--

Rece1ved by 

1234 
CCC-20 ( 10-88) 

ORIGINAL-Payor DUP-Accounting TRIP-District OSP 98 14033 
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CAUFORNIA COASTAL COMMISSION 

5J . Co 11vbz.J Ccas+ District 

Permit Application Fee Receipt 

.r 

PAYOR: 

Application No. 5-~ -lq ~ -.A <f 
Date Received 11j2 ~ /q q 

1J?.t~ (7. 'D~ YYjM-C-

~ess , 

V\±a M6YWC4 q o Y 03 
City ZIP Telephone 

APPLICANT (if other than Payor): 

~cl J_ k.c\!u 

TYPE: OF PERMIT: FCRM CF PAYMENT: 

0 Regular 0 Cash 

0 Administrative ~ Check3.;:13Lf 

0 Emergency D Other----

~ a/Extension 9Y 
Permit fee ~....:::0.._0=-------
~-~ 

15~~'"' - .... o 
CCC·20 ( 1 0-88) 

ORIGINAL-Payor DUP-Accounting TRIP-District 
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~II-\ It: Ul" L...-' .. :~JI"U"I~IA ···1 Ht: Kt:::iUUKCI:::i Alii:NLY 
GRAY DAVIS, Goii'III'I'IQ 

. ;:A'-!FORNIA COASTAL COMMISSION 
S"iJT...; C!:~!TRAL COAST AREA 
Jl9 CC:JTH CALIFORNIA STREET. SUITE 200 
VE!HURA. CA 93001 

• (!lOS) 641-0 ;42 

DATE: September 17, 1999 

Bert J. Kelley 
26520 Latigo Shore Drive 

Malibu, CA 90265 

RE: Application No. 5-88-794-A4 

Dear Mr./Ms. Kelley: 

Your Coastal Commission application is incomplete and cannot be filed or processed until the 
following items have been received. These items must be received in our office by December 
17, .1999. 

SEE ATTACHED PINK SHEETS 

If you have any questions regarding your application, please contact me at the address and 
phone number listed above. 

cc: Darren Domingue 

Sincerely, 

~~;._.__ ~ ?-
..~rbUE ~EVELES 
Office Technician 

fit CALIFORNIA COASTAL COMMISSION. 
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CAUFORNIA COASTAL COMMISSION 
SOU!H C2NTRAL COAST AlUlA 

n :.aunt CALJIIORNIA ST .. SUITE 2110 
'IINT\IJtA. CA aoo1 

11011 141 - 014Z 

~~~;----:-=~~&':;..__-_...7_...9_'1,:.._-__;4~'1 __ · .··4:. 
(FileNo.) ¥ ., ~ . 
~ERT 1\EL..t.E)I 

(Applicant) 

CD~r<f2E.,J ::J:)CJ~,AlC.. ue 
(Agent) 

,.?Gs-~o L/li!Co .$f/o~ .LJI(. , Jo/14L_,.f!u.- ' ·. 

.·.-:,,: ,; 

(Project Street and City) . .·- ..... 

.. 
Your coastal permit application has been reviewed and is incomplete. Befon: it caa. be 
accepted for filing, the information indicated below must be submitted. 

.•. ·. •·• .. · .. j. ~-.•. • ·. 1.····.· • Filing fee is $ SQQ.. Payable bY check or money order to tbe Califomia coastal .... 
\) .• Commission. · Amount due $ ZoO . · · · 

i- Pr,oofofthe apj)licant's legal interest in the propel1y. (A copy ofanyofthe . . 
· · following will be acceptable: cuirent tax bill; recorded deed, signed Offer- to- ':: · 

Purchase along with a receipt ofdeposit, signed final escrow docunient, Or c:um::llt;,> ''',,. 

· palicy of title· insurance. Preliminary title repOrts will not be accepted.) · · 

_3~ · Assessor.'s parcel number as indicated on a property1ax statem&:Irt. Thcpxopetty':/ 
legal description as contained in a Grant Deed is not the assessor's pan:ei nlJIIlber.:..·. •· · 
See,page 2, item 1 of the application packet · 

' : • • •• : • c ~ .• 

Assessor~s parcel map(s) showing the 3p:plicant'sproperty· and'all.other 

. . ... L. 
.•.. .·. .·_.·.·. ,·:··_ ...... _·._··.·· .... ::· 
. . ·':& .. · 

.· ·. I ·. .. 
: \_;·· 4. 

.·•.: . 

properties within.lOO feet (excluding· roads)ofthe property lines ofthc project· 
. site.· (Available from the County Assessor). Drawings or facsimiles am not 

. . {J;xd ;;;;~oroo=:=r~r~~==>)''!~f. .. 

_6. 

along with a list containing the names, addresses· and assessor's parcel numbers of''' ·. 
same. The envelopes must be plain (i.e., no return address), and regular business. 
size (9 1/2 x 4 1/8"). Include a first class postage stamp on each one. Metend 
envelopes are not acceptable. Mailing list must be on the format shown on page· 
C-1 of the application packet. · · 

Enclose appropriate map(s) indicating location of property in relation to the 
coastline. Thomas Brothers map, road map or area maps prepared by local. 
govemments may provide a suitable base map~ 
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_7. Cost valuation by city/county or contractor for the development. 

8. Copies of required local approvals for the proposed project, including zoning 
variances, use permits, etc. Include minutes of any public hearing. 

9. Verification of all other permits, permissions or apprQvals applied for~ granted 
by public agencies (e.g., Dept.. of Fish and Game, State Lands Commission, U.S. 
Anny Corps of Engineers, U.S. Coast Guard). 

_1 0. . Where septic systems are proposed, percolation test prepared by a qualified · 
sanitarian or soils engineer. 

_11. County or City Health Department review of septic system. 

12. Where water wells are proposed, evidence of County or City review and approvaL 

X't3~ Zset(s) tJ;~ec~d;~i!~Iuding ~te plaDs, floor plans; andaU elevations. 
Drawing must be to scale with dimensions shown. Trees to be removed muSt be · 

' lna:rked on the site plan. All oak 1rees and riparian vegetation (canopy), streams 
and drainages, wetlands, easements, and public hiking and equestrian trails 

· (mer · offerS to d · ust be identified on. the site I 
· ·· · ..•. ·• f:'l' {.; ·. _ must be approved by the planning department and st:u:nped:"Approval.:in-· 

V · t . C.;>nc .. C' We ,eed _::n~re set(s). 
-~----..:.. ---,""'-.: 

.• · Yl4. ~ set(s) of detall;d grading and ~ge plans ~th cross-s~ons and .. 
quantitative breakdown of gradfug amounts (cubic yards of cut and :511). Plans: .. 
'must be to scale and prepared by a registered· engineer. . . . · .. ··. · 

X .
1
· ;. (AOOil ~.r .li~Ct!..!St -;-':} /<. .. c,.,n"~ al' c~ I.S.S6,.Jj ,j:C..'itt4Qt;Jc.- ) . · . · 

_._ ~. TWo copies of a comprehensive, current (not more than l year o1d), Site-specific .. · · 
geology and soils report (including maps) prepared in accordance witbthe· 

. . Guidelines for Engineering Geologic Reports, prepared by the State Board of . . .. 
· .. Registration for ·Geologists & Geophysicists (11/93). ·Copies of the guidelines arc:. · ·· 

available· from .the Coastal Commission District Office. 
. . . 

A current (not more than 1 year old) City or C~unty "Approved" Geologic 
Review Sheet. 

_17~ "Approval-in-Concept" form cpmpleted by the planning department or other 
responsible department 

_18~ CUITent zoning for project site. 

X 19~ A reduced set oflegible drawings to 8 1/2 x 11" in size. The reduced set shall' 
include a site plan, grading plan, elevations and topography if required for 
submittal. 

Exhibit 4 
CCC-05-NOV-03 and CCC-05-CD-05 
(Kelley) Page 3 of 6 



-3-

_20. For projects which include demolition, two copies of a site plan and elevations or 
photographs of the structure to be demolished. Demolition must be included in the 
''Approval-in-Concept" project description. 

_21. Remodel projects must include percent of walls to be demolished (interior and · 
exterior), and indicate walls to be demolished and retained on-site plans. 

_22. City or County Environmental Review Board Approval. 

_23.- A copy ofany Final Negative Declaration, Draft of Final Enviloi'lmental hlip&Ct • 
Report (FIR) or Final Environmental Impact Statement (FEES) prepared, for the 
project~ Comments of all reviewing agencies and responses to comments must be 
included.. 

.. . . . . ' ' ·, . ·' · . 
. · . . 

_· 24~ All projects in or adjacent to a Stream, Wetland , or possible Wetland --Califonrla · 
· Department ofFish and Game and U.S. Fish and Wildlife S~ce approvals. 

·.· .. 

··. _25~ Fire Department approvedfuel (vegetation) modification plans. 
.: • -: 1 ' :· ·.' : .: ' ' ' ' :., .. ' ' • •• ; • • • '.:··:.· !.·· < ·.. " 

Driveways, access roads, and tum-aroUnd areas - pre1iminary Fire Depaltment· ... · .· 
'Approv-'' · · ·· ·· · ·· ·. · .. . . , · · .. i1J.. .•i,' ' ... - !·o:.,,' 

.:·· .·.·· ·• 

. ...:._27~ ~liminaryapp~val from the RegionalWater ~ty ControlBo:mi· sin8Ie. 
family dwellings and additions to existing structures are excluded. · 

·· .. ~28 •. · An archaeologicaheport developed by a qualified archaeologist regctrding tbe.: . 
.. c.pre5ence and .. significance ofarchaeologicaland culturalresources. 

TiiE APPLICATION FORM 

·. · .... · l The application must be signed by the applicaat (origiDal signature}aod me: •.•.... 
· .. 2] .•• · .. applicant's representative. ifreprcsentative is authorized to· :represent applicant · .. 

' ~' c 

_2... If application is not signed by the applicant(s),. a letter executed by the· 
applicant(s) which authorizes the representative to act in his /her behalf and to:i 
bind the applieant(s) mall matters concerning his/her ·application or the . 
authorization page of the application form must be completed by the applicant; 

_3. Section _--&page_ of the application must be completed. 
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DEVELOPMENT ON A BEACH OR BLUFF 

_1. All projects on a beach require State Lands Commission detennination oflocation 
of most landward property line. (State Lands Commission, 100 Howe Street, 
Suite 100, Sacramento, CA 95825-8202, phone (916) 574-1800. Please make 
reference to your Coastal Development Permit file number when contacting the 
State Lands Commission. 

_2. 
' . 
'•,, 

For projects on a coastal bluff or shoreline- a stringline map showing the existing, 
. . adjacent structures, decks and bulkheads in relation to the proposed development. .. 

The stringline is to be prepared in accordance with the Coastal Commission's . 
Interpretive Guidelines. 

_3. For shoreline development and/or protective devices (Seawalls, bulkheads, groins 
& rock blankets)- project plans with cross-sections prepared by a registered 
engineer. The project plans must show the project foot-print in relation to the 
applicant's property boundaries (include surveyed benchmarks), septic system, 
1vfean High Tide Line (~ter and SUIDIIier), and the Wave Uprush Limit Line. , 

v . fuP.o4'~ lo ('78'2 ~t:Jb~r .-?rA:"a..,...-c-) ·. 
~ 4. Foi shoreline protective deVIces a geotechnical report and wave uprush study 

' •,:. 

· · · prepared in accordance with the. Commission guidelines. Copies of guidelines. are: 
. . available from the District Office. 

SUBDIVISION OF PROPERTY. 

_1 ~ Approved ~entative tract/parcel maps with list of conditions and :minutes for 
subc:iivisions and condominium projects. Maps must include location of proposed 

· building sites (2 copies). 

_2. , Comprehensive site specific geologic/soils report indicating that all lots are 
. . . buildable. For Malibu/Santa Monica Mountains, must have a current (not more 

than one year old) Geologic Review Sheet from the city or county and two copies: · 
of a geologic and/or soils report. 

_ 3~ Detailed grading and drainage plans with cross-sections showing all roads,. 
building pads, and remedial grading with a quantitative break down of grading 
amounts. 

_4. Map showing all parcels and their sizes within a 1/4 mile radiUs of the property.; 

_5.. Percolation test results indicating lots are capable of accommodating a septic 
system. 

Exhibit 4 
CCC-05-NOV-03 and CCC-05-CD-05 
(Kelley) Page 5 of 6 



> ..• 

-s-

DEVELOPMENT IN SMALL LOT SUBDMSIONS 

1. Surveyed topography map and gross structural area calculations for Malibu/Santa 
Monica Mountains small lot subdivisions. See Policy 27l(b)(2) of the 
Malibu/Santa Monica Mountains Land Use Plan-copies available from district 
office. 

2. Statement ofWater Service and Access Certificate for Building Permit signed by 
Los Angeles County Fire Department. If Fire Department requirements include 
road or water installation or modifications, submit plans stamped and al'Proved by • · 
Los Angeles County Fire Department (not required for.minor additions to single· 

· family dwellings). 

STAFF COMMENTS 

· Under certain circumstances, additional materi~. not previously indicated, may be · 
required before an application can be deemed complete. The following. additional· 

;::z;:::mnp~eti:z:-:::: oF ~v<?~'h ~Efi<e~~ 

/ 

. C,<;,sq6d..5 ;,J !2~t..ff/tJ,J !o /Yl,tt9)(t~v.,., Sc.ocJ ;f ~EII4ct-·l ct..t:VIfMo..J •. · 

.·•• /.~ Ak<»z:M~<~Z: L a~sN,; "r: (21fl51P"'-"'~ t-/A!S. ,g,.,~.-.; ""'""'"'~/) re;,..:. 
~(Ju~. I 

y-f.': .·· . ;:Jc.4JN.s /9;:;;J..echi§!J -B --1 C() fJ s--Jlf"- 79'( - ):'t:Cf',(jSF $·l.J a =a, r: 

• .... ·· .. rt.UtJ/2... 4tP;.S d trt.~IIJ/Jrlo,J.S · rt.#/Z... . fl_i- r;$utt. .;- · . ··,4e"".S/c:J~~C ~···~ 

F AlLURE TO PROMPTLY SUBl\1IT THE INFORMATION REQUESTED ABOVE 
Wll..L RESULT IN THE DELAY OF YOUR PROJECT. PLEASE ADD ANY 
CO:MMENTS TO TilE BACK OF THIS SHEET. 

By: ~~vt:: l-/w~9_J 

Date: ~// 7 ,I 9'7 
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GRAY DAVIS, Goven .,) I f""t 1 .._ '-'' VI"'H .. Il Vl'\l'fiM I nl:. r\t:,;:,oUUf'\....1;;-..l 1"'\VL...I"""' I 

=---
~ALIFORNIA COASTAL COMMISSION 
SOUTH CENTRAL COAST AREA 
89 SOUTH CALIFORNIA STREET, SUITE 200 
VEIJTURA. CA 93001 

.~ (805)641-0142 

DATE: January 20, 2000 

Bert J. Kelley 
26520 Latigo Shore Drive 

Malibu, CA 90265 

RE: Application No. 5-88-794-A4 

Dear Mr./Ms. Kelley: 

Your Coastal Commission application is incomplete and cannot be filed or processed until the 
following items have been received. These items must be received in our office by April 20, 
2000. 

SEE ATTACHED PINK SHEETS 

If you have any questions regarding your application, please contact me at the address and 
phone number listed above. 

cc: Darren Domingue 

Sincerely, 
-----.......__ 

~-. ~"--~ ?o--
~~EVELES ~ 
Office Technician 

Exhibit 5 
CCC-05-NOV-03 and CCC-05-CD-05 
(Kelley) Page 1 of7 

~CALIFORNIA COASTAL COMMISSION 

~ 
~ 



' •· 

STATE OF CAUFORNIA •• THE RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
SOtml CENTRAl COAST AREA 
89 SOUTH CAUFORNIA ST., sum 200 
VENTURA, CA 93001 (File No.) 
(805) 641 • 0142 

Bc"i<l KtE'Lt.EY 
(Applicant) 

.]24/C£cA.l .::Z::Or77 /dcrue:­
(Agent) 

c:?~s-;<o L@r:?o ~R~ X>/2.1 .1#1ALJ&:.J 

(Project Street and City) ' 

Your coastal permit application has been reviewed and is incomplete. Before it can be 
accepted for filing, the information indicated below must be submitted. 

1. Filing fee is $ __ . Payable by check or money order to the California Coastal 
Commission. Amount due $ ---

2~. Proof of the applicant's legal interest in the property. (A copy of any of the 
following will be acceptable: current tax bill, recorded deed, signed Offer- to-· 
Purchase along with a receipt of deposit, signed final escrow document,. or current.- · 
policy of title insurance. Preliminary title reports will not be accepted.) 

3. Assessor's parcel number as indicated on a property tax statement.. Tne property 
legal description as contained fu a Grant Deed is not the assessor's parcel number_. 

4~ Assessor's parcel map( s) showing the applicant's property and ali other 
properties within l 00. feet (excluding roads) of the property lines of the project:: . 
site. (Available from the County Assessor). Drawings or facsimiles are not 
acceptable. 

5. Stamped envelopes addressed to each property owner and occupant of property 
situated within 100 feet of the property lines of the project site (excluding roads), 
along with a list containing the names, addresses and assessor's parcel numbers of 
same. The envelopes must be plain (i.e., no return address), and regular business 
size (9 1/2 x 4 1/8"). Include a first class postage stamp on each one. Metered 
envelopes are not acceptable. Mailing list must be on the format shown on page 
C-1 ofthe application packet. 

6. Enclose appropriate map(s) indicating l ocmion of property in relation to the 
coastline. Thomas Brothers map, road map or area maps prepared by local 
governments may provide a suitable base map. 
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7. Cost valuation by city/county or contractor for the development. 

8. 

_9. 

10. 
~-'}.: 

,f 
~ r 11. 
(~~.··-

_(L' ~· 12. 
'- I -'!/ X-._13. 

14. 

Copies of required local approvals for the proposed-project, including zoning 
variances, use permits, etc. Include minutes of any public hearing. 

Verification of all other permits, permissions or approvals applied for or granted 
by public agencies (e.g., Dept.. ofFish and Game, State Lands Commission, U.S. 
Anny Corps of Engineers, U.S. Coast Guard). 

Where septic systems are proposed, percolation test prepared by a qualified 
sanitarian or soils engineer. 

County or City Health Department review of septic system. 

Where water wells are proposed, evidence of County or City review and approval. 

SEc co.-~~c:.AJ-r..S 
Z set(s) of project drawings including site plans, floor plans, and all elevations. 

Drawing must be to scale with dimensions shown. Trees to be removed must be 
marked on the site plan. All oak trees and riparian vegetation (canopy), streams· 
and drainages, wetlands, easements, and public hiking and equestrian trails 
(including existing offers to dedicate trails) must be identified on the site plan. 
Plans must be approved by the planning department and stamped "Approval-in­
Concept." We need Z..more set(s). 

_set(s) of detailed grading and drainage ,?lans with cross-sections and 
quantitative breakdown of grading amounts ( cabic :rards of cut and ±ill). Plans,. 
must be to scale anci prepared by a registered .engineer. 

SE~ Co ,w.,.,t:,.,..;-r.s 
Two copies of a comprehensive, current (not more than Lyear old), site-speC:.Jic:· 
geology and soils report (including maps) prepared in accordance 'Nith the 
Guidelines for Engineering Geologic Reports, prepared by the State Board of 
Registration for Geologists & Geophysicists (11/93). Copies of the guidelines are 
available from the Coastal Commission District Office. 

16. A current (not more than 1 year old) City or County "Approved" Geologic 
Review Sheet. 

17. "Approval-in-Concept" form cpmpleted by the planning department or other 
responsible depaztment. 

18. 

){19. 

Current zoning for project site. 

A/Ew PC.4;JS or) <..j 
A reduced set at legible drawings to 8 1/2 x 11" in size. The reduced set shall 
include a site plan. grading plan, elevations and topography ifrequired for 
submittal. 
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_20. For projects which include demolition, two copies of a site plan and elevations or 
photographs of the structure to be demolished. Demolition must be included in the 
"Approval-in-Concept" project description. 

_21. Remodel projects must include percent of walls to be demolished (interior and 
exterior), and indicate walls to be demolished and retained on-site plans. 

_22. City or County Environmental Review Board Approval. 

_23. A copy of any Final Negative Declaration, Draft of Final Environmental Impact 
Report (FIR) or Final Environmental Impact Statement (FEES) prepared, for the 
project. Comments of all reviewing agencies and responses to comments must be · 
included. 

_24. All projects in or adjacent to a Stream, Wetland, or possible Wetland- California 
Department ofFish and Game and U.S. Fish and Wildlife Service approvals. 

_25. Fire Department approved fuel (vegetation) modification plans. 

26. Driveways, access roads, and tum-around areas - preliminary Fire Department 
ApprovaL 

_27. Prelimina.ty approval from the Regional Water Quality Control Board.. Single 
family dwellings and additions to existing. structures are excluded. 

28: An archaeological report developed by a qualified archaeologist regarciiilg;ili.e: 
presence and significance ofarchaeological and cultural ;:esource~ 

THE APPLICATION FORM 

_1. The application must be signed by the applicant (original signature) and the 
applicant's representative. if representative is authorized to represent applicant. 

2. If application is not signed by the applicant(s ), a letter executed by the 
applicant(s) which authorizes the representative to act in his /her behalf and to 
bind the applicant(s) in all matters concerning his/her application or the 
authorization page of the application form must be completed by the applicant. 

3. Section _ ___.page __ of the application must be completed. 
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DEVELOPMENT ON A BEACH OR BLUFF 

1. 

2. 

3~ 

~4. 

All projects on a beach require State Lands Commission determination of location 
of most landward property line. (State Lands Commission, 100 Howe Street, 
Suite 100, Sacramento, CA 95825-8202, phone (916) 574-1800. Please make 
reference to your Coastal Development Permit file number when contacting the 
State Lands Commission. 

For projects on a coastal bluff or shoreline- a stringline map showing the existing!> 
adjacent structures, decks and bulkheads in relation to the proposed development_ 
The stringline is to be prepared in accordance with the Coastal Commission's 
Interpretive Guidelines. 

For shoreline development and/or protective devices (seawalls, bulkheads, groins 
& rock blankets)- project plans with cross-sections prepared by a registered 
engineer. The project plans must show the project foot-print in relation to the 
applicant's property boundaries (include surveyed benchmarks), septic system, 
Mean High Tide Line (wi~ter and summer), and the Wave Uprush Limit Line. 

il.tJtJe ,.;.tJ..,.,..,- ,Sce-c::&~,...,_F.JT..S 
For slioreline protective devices a geotechnical report and wave uprush study 
prepared in accordance with the Commission guidelines. Copies of guidelines are 
available from the District Office. 

SUBDIVISION OF ?ROP5RTY 

L · Approved tentative tract/parcel ::naps with list ofconditions and minutes for 
subdivisions and condominium projects. Maps must include location of proposed 
building sites (2. copies). 

2. Comprehensive site specific geologic/soils report indicating that all lots are 
buildable. For Malibu/Santa Monica Mountains, must have a current (not more 
than one year old) Geologic Review Sheet from the city or county and two copies 
of a geologic and/or soils report. 

3. Detailed grading and drainage plans with cross-sections showing all roads, 
building pads, and remedial grading with a quantitative break down of grading 
amounts. 

4. Map showing all parcels arid their sizes within a 1/4 mile radius of the property. 

5. Percolation test results indicating lots are capable of accommodating a septic 
system. 
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DEVELOPMENT IN SMALL LOT SUBDIVISIONS 

_1. Surveyed topography map and gross structural area calculations for Mahlm/Santa 
Monica Mountains small lot subdivisions. See Policy 271(b)(2) of the 
Malibu/Santa Moni~a Mountains Land Use Plan-copies available from district 
office. 

_2. Statement of Water Service and.Access Certificate for Building Permit signed by 
Los Angeles County Fire Department. If Fire Department requirements include. 
road or water installation or modifications, submit plans stamped and approved by 
Los Angeles County Fire Department (not required for minor additions to single 
family dwellings). 

STAFF COMMENTS 

Under certain circumstances~ additional material, not previously indi~ may be. 
required before an application can be deemed complete~· The· following additional 
material is required for the completion of this application: 

FAILURE TO PROMPTLY SUBMIT THE INFORMATION REQUESTED ABOVE 
WILL RESULT IN THE DELAY OF YOUR PROJECT. PLEASE ADD ANY 
COMMENTS TO THE BACK OF THIS SHEET. 

Exhibit 5 
CCC-05-NOV-03 and CCC-05-CD-05 
(Kelley) Page 6 of7 

By: ,5'7Eve ~/<-l::z:;so.J 

Date: / /_z,p /Cl7.) 
7 ( 



CDP 5-88-794-A4 (Kelley) 

• 

- ~0---
,;!~\) Project Plans: 

STAFF COMMENTS 

VI 
( •. 

k''~ 
~ 

J (1) Show proposed locatioo for relocation of lateral access easement. 
J(2) Show maximum wave uprush limit on site plan, grading plan, and cross sections. 

v (3) Indicate elevations on grading plan for top of constructed slope and toe of 
J!?i'i'i constructed slope. 
~4) ? Clearly show proposed retaining wall and privacy wall on site plan. Please indicate 

0flP, rt.; "~'Whether "chain link fence" shown on architectural survey is proposed. 
~~~':}(5) Show cross section of proposed caissons in relation to maximum scour beach 

-r• ~~ld<. elevation and wave uprush limit (submitted plans indicate "March profile" only). J (6) Submit plans (drawn to sea/e) of originally approved and as-built footprint for 
proposed relocation of residence. Show septic system (approved and as-built 
location). Submitted drawings not to scale. 

j'!'ave Uprush Study Addendum 

') (1) Clearly indicate location of maximum wave uprush·limit on site. 
:;(2) Indicate whether the proposed fill slope will be subject to wave action. 

Geotechnical -:ngineering Reoort Addendum: 

0<1) 
\ ' - (2) 
'~ 

Indicate necessity of :he proposed soldier ~iles and retaining wail. 
Indicate necessity of :he proposed grading. P!ease discuss alternative of removing 
all previously ;Jiacad fill seaward of :he residence. ·o (3) 

j(4) 
~(5) 

ldentify and discuss in detail all alternatives ~o the use of the proposed soldier ;:>iles 
and retaining walls. Include discussion of previously proposed bentonite slurry 
trench, relocation of soldier piles further landward, and no soldier pile protection. 
Indicate necessity for proposed seaward relocation of residence. 
Indicate whether proposed project will ensure structural and geologic stability 

iv YJI\.J \ ,g it 11 
'v C1 \\.j 'h.'! ~ '1 
viJ} ~~ ~. · ) 

(:~ ;t ~tr \ ',\._ ; 
/ ~ (~ /~ '~, 
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STATE OF CALIFORNIA- THE RESOURCES AGENCY GRAY DAVIS, Governor 

CALIFORNIA COASTAL COMMISSION 
SOUTH CENTRAL COAST AREA 

89 SOUTH CALIFORNIA ST., SUITE 200 

VENTURA, CA 93001 

(805) 641 - 0142 

July 21, 2000 

Bert Kelley 
26520 Latigo Shores Drive 
Malibu, CA 90265 

Re: Coastal Development Permit 5-88-794-A4 (Kelley) 

Dear Mr. Kelley: 
.. 

Coastal Development Permit Amendment Application 5-88-794-A4 has been reviewed and is 
incomplete. Before it can be accepted for filing, the following information must be submitted: 

PROJECT PLANS: 

• As previously discussed with Darren Domingue, please clearly show footprint of 
proposed retaining wall and privacy wall on site plan. Please include legible 8 %" 
x 11" copy of revised site plan. 

GEOTECHNICAL ENGINEERING REPORT. ADDENDUM: 

(1) Indicate necessity of the proposed soldier piles and retaining wall. 

• The· Geotechnical Engineering Report Adden.aum by GeoSystems dated 3/17/00 
states that the soldier pile wall is intended to prevent lateral encroachment of the 
existing landslide located on the property west of the subject site. However, page 2 of 
Addendum -1}2 to Updated Soils and Engineering-Geologic Report dated 4/11/90 
states, to the contrary, that "the predominant movement of the scarp_ (landslide) is 
down and to the south with little or no evidence of lateral extension to the east or 
west." In addition, the Geologic-Engineering Response to CoastaLCommission Staff 
Report by GeoSystems dated 1/27/88 states "the question of geologJc instability has. 
already been answered and no geologic hazard to the proposed condominium 
development is present." Based on previous reports by GeoSystems, it appears that 
the existing residence on the project site is not subject to potential lateral extension of 
the landslide on the adjacent property to the west- please clarify. ~~--

,. 
• The Geotechnical Engineering Report Addendum by GeoSystems dated 3/17/00 

states that "if the soldier piles were not constructed future movement of the landslide 
could result in enlargement of the slide into the area of the residence foundations. 
While the residence is supported on deepened pile foundations into stable bedrock, 
the pile foundations are not designed to support the lateral loading which would be 
expected if the slide were permitted to encroach in to the area of the residence." 
However, both the Updated Soils and Engineering-Geologic Report by GeoSystems 
dated 3/17/97 and the separate Updated Soils and Engineering-:Geologic Report by 
GeoSystems dated 2/9/96 state, to the contrary, that "the soldier oiles are not 
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required to support the existing residential structure. The existing structure is 
supported on deepened piles embedded in competent bedrock. The soldier piles are 
designed to prevent lateral extension of the primarily off-site landslide." Please 
clarify. 

(2) . Submit analysis regarding removal of the proposed 225 cu. yds. of fill which has 
been previously placed seaward of the residence. 

• The Geotechnical Engineering Report Addendum by GeoSystems dated 3/17/00 
states that it is not possible to remove all fill ever placed on the subject site (including 
the fill placed prior to 1950) because such removal would result in failure of the road. 
Please note that Staff's previous question regarding removal of previously placed fill 
referred only to the proposed project (the previous placement of 225 cu. yds. of fill 
seaward of the residence by the applicant). Please indicate whether removal of the 
previously placed 225 cu. yds. of fill seaward of the residence is feasible. 

(3) Identify and discuss in detail all alternatives to the use of the proposed soldier 
piles and retaining walls. Include discussion of relocation of soldier piles further 
landward (removal of seawardmost piles) and no soldier pile protection. 

• The Geotechnical Engineering Report Addendum by GeoSystems dated 3/17/00 
states that relocation "of the piles further landward would result in reduced protection 
for the residence." However, the addendum does not substantiate or quantify this 
statement. Please submit written analysis and calculations regarding the calculated 
Factor of Safety for the residence if piles are: (1) removed completely, (2) removed 
further landward by 5 ft., 10ft., 20ft., etc. · 

Please submit the above requested information by October 21, 2000. Please call me with any 
questions regarding this matter. 

Sincerely, · 

0 c-.__1,,1 __ _ 
Steve Hudson 
Coastal Program Analyst 

cc: Darren Domingue 

Ae; smhlletters/lncomplelel 5-88-7~ kelley incomplete. 8.21.00 

..... - .. 

( 
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Exhibit 7a. Photograph, taken on March 3, 2005, showing a bulldozer and a trench with 
rocks on the sandy beach seaward of the Homayun residence, approxiJ::nately 60 feet east 
of the Kelley residence. Staff received a report that this activity was also taking place 
seaward of the Kelley residence. 

Exhibit 7b. Photograph, taken on March 3, 2005, showing the rock revetment at the base 
of the artificial fill slope on the Kelley property. Some of the fill has been used to 
backfill the revetment. 

Exhibit 7 
CCC-05-NOV-03 and CCC-05-CD-05 
(Kelley) 

.. 



• 

Exhibit 8a. Photograph, taken by Commission staff during the March 3, 2005 site visit, 
showing the rock revetment and mechanized equipment tracks directly seaward of the 
Kelly residence. 

Exhibit 8b. Photograph, taken by Commission staff during the March 3, 2005 site visit, 
showing mechanized equipment tracks and the rock revetment immediately seaward of 
the Kelley residence. 



Exhibit 8c. Photograph, taken by Commission staff during the March 3, 2005 site visit, 
showing mechanized equipment tracks and the rock revetment immediately seaward of 
the Kelley residence. 
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ARNOLD SCHWARZENEGGER. Go•emor . 
• CALIFORNIA COASTAL COMMISSION 

_ SOUIH CENTRAl. COAST AREA 
• · 89 SOUTH CALI,.ORNIA ST., SUITE 200 

VENTURA. CA 9:1001 

" (605) 545-1800 

VIA CERTIFIED MAIL AND HAND DELIVERY 

March 4, 2005 

NOTICE OF INTENT TO ISSUE AN EXECUTIVE DIRECTOR 
CEASE AND DESIST ORDER 

Mr. Bert Kelley 
26530 Latigo Shores Drive 
Malibu, CA 90265 

Subject: Coastal Act Violation File No. V-4-05-030 (Kelley) 

Property: 26530 Latigo Shores Drive 
Malibu Los Angeles County 
APN 4460-019-143 

Dear Mr. Kelley: 

I am writing to you as the legal owner of the subject property to noti.fy you that, pursuant to my 
authority under 30809(a) of the Coastal I Act, I intend to issue you an order requiring you to 
cease and desist from violating the Coastal Act by performing deveiopment without a valid 
coastal development pemlit (CDP). The development in question is the operation of heavy 
equipment and grading on the beach seaward of your property and the adjacent property {26520 
Latigo Shores Drive; .A..PN 4460-019-145) and placement of a rock revetment laterally across the 
base of the properties. No coastal development permit has been applied for or obtained to 
authorize this development. The unpermitted development is in the California Coastal 
Commission's retained jurisdiction under Public Resources Code Section 30519. 

Additionally, the unpermitted development encroaches into a portion of your property where an. 
Offer To Dedicate a lateral public access easement has been recorded as a condition of the 
underlying CDP (5-88-794) for the subdivisjon that created three lots, jncluding your property. 
The Offer To Dedicate lateral public access easement extends from the MHTL to the toe of the 
bluff. 

Coastal Act Section 30600(a) provides that any person wishing to undertake development in the 
coastal zone shall obtain a CDP from the Commission or local government in addition to any 
other permit Tequired by law. Development is defined as "on land, in or under water, the 
placement or erection of any solid material or structure; [and] grading, removing, dredging or 
extraction of any materials." Undertaking development without a permit is a violation of the 
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Coastal Act and can subject persons Wldertaldng such unpermitted development to orders, 
penalties and other legal remedies. 

In addition, even if you had applied for a Coastal Development Permit for this action. 
Commission staff could not recommend approval of a CDP to authorize the unpermitted grading 
and placement of rock revetment because it is not consistent with the Chapter 3 policies of the 
Coastal Act. TI1e rock revetment does not meet the requirements for approval in Section 30235 
of the Coastal Act because it neither serves a coastal dependent use, nor is it required to protect 
legally existing structures or public beaches in danger :from erosion, and :it was not designed to 
eliminate or mitigate adverse jmpacts on local shoreline sand supply. The rock revement may 
also negatively impact the public beach in the intertidal zone by accelerating erosion in front of 
the seawall and blocking the sand supply to the beach from the coastal bluff and impact public 
access to the beach . 

EXECUTIVE DIRECTOR CEASE AND DESIST ORDER 

Secti!JD. 3 0809( a) of the Coastal Act provides that "If the Ex~cutive Director detemrines that any 
person or governmental agency has undertaken, oT is threatening to undertake, any activity that 
(1) may require a pemrit from the commission without securing a permit. .. the executive director 
may issue an order directing that person or governmental agency to cease and desist." Pursuant 
to Section 30809, the Executive Director Cease and Desist Order may be subject to such tenns 
and conditions as I may determine are necessary to avoid irreparable injury to the area pending 
the issuance of a Cease and Desist Order by the Commission. 

I intend to issue a Cease and Desist Order against you unless you iespond to this letter in a 
"satisfactory mamter", as that term is defined in Section 13180 of the Commission's 
administrative regulations (7itle 14, Division 5.5, Caiifomia Code ofRegulations (CCR)). In this 
case, such a satisfactory :response should include: 

1) An assurance that no further development will be undertaken at the site unless 
specifically authorized by the. Commission, including any further placement of materials, 
and the use of mechanized equipment on the beach, and; 

2) A commitment to seek Commission authorization for removal of the materials, and 
restoration ofthe site. 

Such response should be made by telephone to Headquarters Enforcement Officer 
Christine Chestnut or Lisa Haage of the San Francisco Commission office no later than 
5:00 pm today. They can be reached at (415) 904-5220 or (415) 904-5294. This must be 
followed up by written conf:trmation, by close of business today, Friday, Marc::b 4, 2005, 
mailed to Ms. Chestnut at the following address: California Coastal Commission, 45 
Fremont. Street, Suite 2000, San Francisco, CA 94925 and faxed to 415-904-5235 by close of . 
business today. 

The Executive Director Cease and Desist Order will require you to halt all development activity 
at the site and refrain from undertaking any development on the property not specifically 

2 

011'-= 900/ZOO'd Y£9-L 

Exhibit 9 
CCC-05-NOV-03 and CCC-05-CD-05 
(Kelley) Page 2 of 4 

wdoo:i'o 

., . 
• 

90-i'O-Jl!Vj 



• 

approved by the Commission, and to seek Commission-approved removal QD.d restoration_ No · 
effort should be made to remove the existing development wHhout Commission authorization. 

Please be advised that Coastal Act Section 30820 provides for daily penalties for VIolations of 
the Coastal Act up to $15,000 a day, md Section 30821.6 authorizes the Commission to seek 
additional daily penalties for any intentional or negligent violation ofa Cease and Desist Order 
for each day in which the violation persists. The penalty for intentionally and negligently 
violating an Executive Director Cease and Desist Order or a Restoration Order can be as much as 
$6,000 per day for as long as the violation persists. Section 30822 of the Coastal Act enables the 
Commission to bring an action, in addition to Section 30803 or 30805, for exemplary damages 
where it can be shown that a person has intentionally and lmowingly violated the Coastal Act or 
any order issued pursuant to tl1e Coastal Act. . 

The Cease and Desist Order will be effective upon its issuance and a copy will be mailed to you. 
If you provide a fax number, we will also fax a copy of the Cease and Desist Order to you. A 
Cease and Desist Order issued by the Executive Director is effective for 90 days. The 
Commission rp.ay also elect to issue a Cease and Desist Order or Restqration Order to you, which 
has no time limit and may also require you to remove the seawall jn order to resolve the 
violation. 

If you have any questions regarding tlus notice, please contact Headquarters Enforcement 
Officer Christine Chestnut at 415-904-5294. 

Sinc!;:!ely, 

/""'PETER M. DOUGLAS 
Executive Director 

cc: Lisa Haage, Chief ofEnforcement 
Amy Roach, Deputy Chief Counsel 
Steve Hudson, Planning Supervisor 
Pat Veesart, Southern California Enforcement Team Leader 
Tom Sinclair, South Central District Enforcement Officer 
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DECLARATION OF SERVICE 

I, Nolan Patrick Veesart, declare: 

I am, and was at the time of the service of the attached paper, over the age of 18 years 
and not a party to the proceedings involved. 

On March 4, 2005, I served the attached: 

Notice Prior to Issuance of Executive Director Cease and Desist Order for Violation No. V-4-05-
030 and Executive Director Cease and Desist Order No. ED-05-CD-01 on Mr. Bert Kelley, as 
follows: 

x By Personal Service, by personally delivering to and leaving a copy at the address set 
forth below. 

__ By Service by Mail, by placing a true copy in a sealed envelope addressed to the last 
known address of the employee at the address set forth below, and depositing the 
envelope in the United States Mail, registered, with return receipt requested and 
postage thereon fully prepaid, at California. 

Address of party served: 

_x_ Mr. Bert Kelley 
'"'R::::~o 1 .• "'""' r-"1 • .:..:-- .... ~ i...atrgo :::nares '"'rrve 

. Maiibu, CA 90265 
· · ~os Angeles County 

I declare under penalty of perjury under the laws of the State of California that 
the foregoing is true and correct. Executed on March 4, 2005 at 
Ventura, California. 
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~TATE OF <":ALIFORNIA-THE RESOURCES AGENC) ARNOLD SCHWARZENEGGER, GOVERNOR 

CALIFORNIA COASTAL COMMISSION 
It 

45 FREMONT, SUITE 2000 
• SAN FRANCISCO, CA 94105- 2219 

• VOICE AND TDD ( 415) 904- 5200 
FAX ( 415) 904-5400 

5 

SENT VIA REGULAR AND CERTIFIED MAIL AND HAND DELIVERED 

March 4, 2005 

Mr. Bert Kelley 
26530 Latigo Shores Drive 
Malibu, CA 90265 

Subject: Executive Director Cease and Desist Order No. ED-05-CD-01 

Date Issued: March 4, 2005 · 

Expiration Date: June 2, 2005 

Violation File No.: V-4-05-030 

Violation Description: Unpermitted operation of heavy equipment, grading, and placement of a 
rock revetment; encroachment of development into lateral access 
easements 

Property: 26530 Latigo Shores, Malibu (Los .Angeles County) 

I. ORDER 

Pursuant to my authority under California Public Resources Code (PRC) Section 30809, I hereby 
order you, as the legal owner of the property identified below, your employees, agents and 
contractors, and any other persons acting in concert with you to cease and desist from 
undertaking further development or maintaining existing unpermitted development on the subject 
property or adjacent properties, including, but not limited to operation of heavy equipment, 
grading, and placement of a rock revetment. This development is unpermitted, and also 
encroaches into the lateral access easements established as a condition of Coastal Development 
Permit (CDP) 5-88-794 and is therefore both a violation of the Coastal Act and of the permit. 
The Executive Director Cease and Desist Order is subject to the following terms and conditions 
to avoid irreparable injury to the subject property pending action by the Commission under 
Section 30810 and 30811 ofthe Coastal Act: 
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1. Bert Kelley, as owner of the subject property, shall immediately and completely cease 
from all such activities and shall not perform further unpermitted development at the 
subject property or adjacent properties. 

2. Bert Kelley, as owner of the subject property, shall immediately and completely cease 
from additional maintenance of any unpermitted development on the subject property or 
adjacent properties including, but not necessarily limited to the use of heavy equipment, 
grading, and placement of rock revetment materials, at the subject property or adjacent 
properties until and unless it is authorized by the .Commission. 

3. Bert Kelley, as owner of the subject property, shall immediately contact Pat Veesart at 
the Commission's South Central Coast District Office at (805) 585-1816 to discuss 
Commission-approved removal of the revetment and site restoration. No effort should be 
made to remove the existing development without Commission authorization. 

II. IDENTIFICATION OF THE. PROPERTY 

The property that is the subject of this cease and desist order is located at 26530 Latigo Shores 
Drive, in the Coastal Zone (APN 4460-019-143). 

ill. DESCRIPTION OF ACTNITY 

The activity that is the subject of this order consists of the unpermitted operation of heavy 
equipment and grading on the beach seaward ofthe subject property and on adjacent properties, 
including, but not limited to the property located at 26520 Latigo Shores, Malibu (APN 4460-
0 19-145) and the placement of a rock revetment laterally across the base ofthe properties. No 
CDP has been applied for or obtained to authorize this development. The unpermitted 
development is in the California Coastal Commission's retained jurisdiction under Public 
Resources Code Section 30519. 

N. FINDINGS 

The development has occurred and continues to be undertaken without the required authorization 
in a CDP. Section 30600(a) of the Coastal Act states that, in addition to obtaining any other 
permit required by law, any person wishing to perform or undertake any development in the 
coastal zone must obtain a CDP. "Development" is defined by Section 30106 of the Coastal Act 
as follows: 

''Development" means, on land, in or under water, the placement or erection of any solid 
material or structure; discharge or disposal of any dredged material or of any gaseous, 
liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any 
materials; change in the density or intensity of use of land ... change in the intensity of use 
of water, or of access thereto ... and the removal or harvesting of major vegetation other 
than for agricultural purposes .. . 
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The unpermitted development clearly constitutes "development" within the meaning of the 
above-quoted definition. Additionally, even if you had applied for a Coastal Development 
Permit for this action, Commission staff could not recommend approval of a CDP to authorize 
the unpermitted grading and placement of rock revetment because this development activity is 
not consistent with Chapter 3 policies of the Coastal Act, nor with the conditions of the permit 
for this site. The revetment does not meet the requirements for approval in Section 30235 of the 
Coastal Act because it neither serves a coastal dependent use, nor is it required to protect legally 
existing structures or public beaches in danger from erosion, and it was not designed to eliminate 
or mitigate adverse impacts on local shoreline sand supply. The rock revetment may also 
negatively impact the public beach in the intertidal zone by accelerating erosion in front of the 
revetment and blocking the sand supply to the beach from the coastal bluff. Furthermore, the 
revetment encroaches into an existing lateral access easement, thereby negatively impacting 
public access in violation of Coastal Act Section 30211. 

V. PENALTIES 

Coastal Act Section 30820 provides for daily penalties for violations of the Coastal Act up to 
$15,000 a day, and Section 30821.6 authorizes the Commission to seek additional daily penalties 
for any intentional or negligent violation of a Cease and Desist Order for each day in which the 
violation persists. The penalty for intentionally and negligently violating an Executive Cease 
and Desist Order or a Restoration Order can be as much as $6,000 per day for as long as the 
violation persists. Section 30822 enables the Commission to bring an action, in addition to 
Section 30803 or 30805, for exemplary damages where it can be shown that a person has 
intentionally and knowingly violated the Coastal Act or any order issued pursuant to the Coastal 
Act. ' 

VI. COMPLIANCE OBLIGATION 

Strict compliance with this order by all parties subject thereto is required. Failure to comply 
strictly with any term or condition ofthis order may result in the imposition of civil penalties up 
to $6,000 per day for each day in which such compliance failure persists, and other such penalties 
and relief as provided for in the Coastal Act. In addition, the Executive Director is authorized, 
after providing notice and the opportunity for a hearing as provided for in section 30812 ofthe 
Coastal Act, to record a Notice of Violation against your property. 

Should•you have any questions regarding this matter, please contact Christine Chestnut, 
Headquarters Enforcement Analyst, at (415) 904-5294. 
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Executed at San Francisco, California on March ___j:_, 2005. 

Signed, 

PETER M. DOUGLAS 
Executive Director 
California Coastal Commission 

cc: Lisa Haage, Chief of Enforcement, CCC 
Sandy Goldberg, Staff Counsel, CCC 
Pat Veesart, Southern California Enforcement Team Leader 
Steve Hudson, Southern CA Enforcement Supervisor, CCC 
Tom Sinclair, South Central Coast District Enforcement Officer 
Christine Chestnut, Headquarters Enforcement Analyst, CCC 
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S1ATE OF CALIFORNIA- THE RESOURCES AGENCI ARNOLD SCHWARZENEGGER, GOVERNOR 

CALIFORNIA COASTAL COMMISSION 
• 45 FREMONT, SUITE 2000 

SAN FRANCISCO, CA 94105-2219 
VOICE (415) 904- 5200 
FAX ( 415) 904- 5400 

" TDD (415) 597-5885 

March 15, 2005 

. Mr. Bert Kelley 
26530 Latigo Shores 
Malibu, CA 90265 

Subject: 

Violation No.: 

Location: 

Violation Description: 

Dear Mr. Kelley: 

VIA CERTIFIED and REGULAR MAIL 

Notice of Intent to Record a Notice of Violation of the Coastal 
Act and to Commence Cease and Desist Order and Restoration 
Order Proceedings 

V-4-05-030 

26530 Latigo Shores, Malibu, Los Angeles County 
(APN 4460-019-143) 

Unpermitted operation of mechanized equipment on the beach; 
unpermitted development, including, but not limited to: grading on 
the beach (cut and fill); importation of fill and construction of a fill 
slope; landscaping on top of unpermitted fill slope; construction of 
a rock revetment, a front-yard wall, a path with stairs, a non­
structural concrete slab, twenty low-grade "soldier piles", and a 
wall located on top of the soldier piles. 

The purpose of this letter is to notify you of my intent, as the Executive Director of the 
California Coastal Commission ("Commission"), to record a Notice of Violation ofthe Coastal 
Act and to commence proceedings for issuance of a Cease and Desist Order and a Restoration 
Order for unpermitted development, including, but not limited to: grading on the beach (cut and 
fill); importation of fill and construction of fill slope; landscaping on top of the unpermitted fill 
slope; and construction of a rock revetment at the base ofthe unpermitted fill slope, a front-yard 
wall, a path with stairs, a non-structural concrete slab, twenty low-grade "soldier piles", and a 
wall located on top of the solider piles located at the western boundary of the residence. The 
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unpermitted development is located on property that you own at 25630 Latigo Shores, Malibu, 
Los Angeles County, APN 4460-019-143 ("subject property"). 

The purpose of these enforcement proceedings is to obtain a Cease and Desist Order and a 
Restoration Order to address unpermitted development at the subject property by directing you 
to: 1) cease and desist from constructing and/or maintaining all unpermitted development, 2) 
remove the unpermitted development, and 3) restore the impacted areas to their pre-violation 
condition. The proposed Cease and Desist and Restoration Orders are discussed in more detail in 
the following sections of this letter. In addition, the Commission also seeks to record a Notice of 
Violation in this matter. 

Permit Historv and Recorded Documents 

On December 13, 1988, the Commission approved Coastal Development Permit ("CDP") No.5-
88-794 ("the permit") subject to ten special conditions. This permit applied to you property as 
well as to two adjacent properties located to the east of your property. The Commission attached 
these special conditions to the permit to ensure that the development approved pursuant to the 
permit would be undertaken in conformity with the policies of Section 3 of the Coastal Act. 

Special Conditions Two and Three of the permit required the recordation of Offers to Dedicate 
("OTD") vertical and lateral easements on the subject property. These OTDs were recorded 
pursuant to the permit conditions on May 23, 1989. Access for All, a private nonprofit 
corporation, accepted the easements on September 23, 2004. Upon this acceptance, the 
easements became binding property interests, which run with the land and prohibit successor 
owners from interfering with pubiic use of the easements for access to the coast and ocean. The 
lateral easement spans the entire length of the subject property and the two adjacent properties to 
the east of the subject property (APNs 4460-019-144 and 4460-019-145) and extends from the 
toe of the bluff on which the subject property was built (which has been extended seaward by the 
placement of unpermitted fill) to the mean high tide line. The rock revetment that you 
constructed is located within this lateral easement. The vertical easement extends from Pacific 
Coast Highway to the ordinary high tide line and is located near the western boundary of the 
subject property. Any unpermitted development, such as the westernmost portion of the rock 
revetment, that lies within the vertical easement is in violation of both the permit condition and 
the Coastal Act. 

Moreover, Special Condition Seven of the permit required the recordation of a deed restriction 
verifying that the permit pertained only to development specifically approved by the permit and 
that any proposed future development would require a new CDP. The deed restriction also 
prohibited the construction of permanent improvements to the property, with the exception of 
one public path or stairway noted in the permit, seaward of the approved structures. 

In addition, Special Condition Eight prohibited the future construction of protective structures 
such as seawalls to protect the approved development. This Special Condition ensured that the 
development authorized by the permit would be undertaken in conformity with Section 30253(2) 
of the Coastal Act, which states that new development shall not require "the construction of 
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protective devices that would substantially alter natural landforms along bluffs and cliffs." The 
unpermitted rock revetment violates this condition. 

Violation Historv 

Commission staff sent a Notice of Violation letter to you on November 10, 1997, to address 
unpermitted development including the construction of a stairway on the beach, a wall on the 
property, and a chain link fence at the western boundary of the property. A second Notice of 
Violation was sent to you on June 3, 1998, to address the unpermitted importation and placement 
of fill materials on the bluff immediately seaward of the residence, landscaping of the newly 
created fill slope, and construction of a concrete slab located under the residence. 

In response to these letters, you filed applications to amend the permit. You withdrew these 
applications prior to Commission review. On August 19, 1999, you filed yet another application 
with Commission staff to amend the permit, seeking after-the-fact authorization of some of the 
unpermitted development on the subject property. Commission staff sent you a letter on July 21, 
2000, notifying you that the application was incomplete and reiterated this fact in subsequent 
telephone conversations with you. As of the date of this notice, the application is still 
incomplete. 

On March 4, 2005, Commission staff confirmed that mechanized equipment had recently been 
used on the beach in front ofthe subject property and adjacent properties to remove sand from 
the base of the fill slope and adjacent bluff, deposit large rocks, and replace the sand, partially 
burying the rocks. In an effort to halt this significant and unpermitted development activity, I 
issued a Notice of Intent to Issue an Executive Cease and Desist Order. Commission staffhand­
delivered the notice to your property on March 4, 2005. You did not respond in a satisfactory 
manner as prescribed in Section 30809(b) of the Coastal Act and Section 13180 of the 
Commission's regulations. Consequently, in my capacity ~s Executive Director of the 
Commission, I issued an Executive Cease and Desist Order directing you to cease and desist all 
development activity at the subject property. 

On March 7, 2005, Mr. Stanley Lamport called Commission staff and stated that he represented 
you in this matter. Mr. Lamport confirmed that you received both the Notice of Intent to Issue 
an Executive Cease and Desist Order and the Executive Cease and Desist Order and assured us 
that you had committed to do no further work at the site. 

Notice of Violation 

The Commission's authority to record a Notice of Violation is set forth in Section 30812 of the 
Coastal Act, which states the following: 

Whenever the executive director of the Commission has determined, based on substantial 
evidence, that real property has been developed in violation of this division, the executive 
director may cause a notification of intention to record a notice ofviolation to be mailed 
by regular and certified mail to the owner of the real property at issue, describing the 
real property, identifYing the nature of the violation, naming the owners thereof, and 
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stating that if the owner objects to the filing of a notice of violation, an opportunity will 
be given to the owner to present evidence on the issue of whether a violation has 
occurred. 

. . 

I am issuing this Notice of Intent to record a Notice of Violation because, as discussed above, 
unpermitted development has occurred at the subject property, in violation of the Coastal Act. If 
you object to the recordation of a Notice of Violation in this matter and wish to present evidence 
on the issue of whether a violation has occurred, you must respond in writing, within 20 days of 
the postmarked mailing of this notice. If you fail to object within that 20-day period, we shall 
record the Notice of Violation in the Los Angeles County recorders' office pursuant to Section 
30812 of the Coastal Act. 

If you object to the recordation of a Notice of Violation in this matter and wish to present 
evidence on the issue of whether a violation has occurred, you must respond in writing, to 
the attention of Christine Chestnut using the address provided on the letterhead, no later 
than April 5, 2004. 

Cease and Desist Order 

The Commission's authority to issue Cease and Desist Orders is set forth in Section 30810(a) of 
the Coastal Act, which states the following: 

If the commission, after public hearing, determines that any person or governmental agency 
has underraken, or is threatening to undertake, any activity that (1) requires a permit from 
the commission without securing the permit or (2) is inconsistent with any permit previously 
issued by the commission, the commission may issue an order directing that person or 
governmental agency to cease and desist. 

The Executive Director of the Commission is issuing this notice of intent to commence Cease 
and Desist Order proceedings because unpermitted development was undertaken at the subject 
property without a permit and in a way that is inconsistent with an existing permit, CDP 5-88-
794. The unpermitted development described in this notice of intent clearly constitutes 
"development" as defmed in Section 30106 of the Coastal Act. The development requires a 
coastal development permit under Section 30600(a) of the Coastal Act. No coastal development 
permit has been issued for the unpermitted development on the subject property. The 
unpermitted rock revetment also violates Special Condition Eight of CDP No. 5-88-794. 

Based on Section 30810(b) of the Coastal Act, the Cease and Desist Order may be subject to 
such terms and conditions as the Commission may determine are necessary to ensure compliance 
with the Coastal Act, including immediate removal of any development or material. 

Restoration Order 

Section 30811 of the Coastal Act authorizes the Commission to order restoration of a site as 
follows: 
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In addition to any other authority to order restoration, the commission ... may, after a 
public hearing, order restoration of a site if it finds that the development has occurred 
without a coastal development permit from the commission ... the development is 
inconsistent with this division, and the development is causing continuing resource 
damage. 

I have determined that the specified activities meet the criteria of Section 30811 of the Coastal 
Act, based on the following: 

1) The cited development is unpermitted pursuant to Section 30600(a) of the Coastal Act 
and has occurred on the subject property without a CDP. 

2) The unpermitted development is inconsistent with the resource protection policies ofthe 
Coastal Act, including, but not limited to: Section 30211 (public access); Section 30235 
(natural shoreline alteration); Section 30251 (scenic and visual qualities, landform 
alteration); and Section 30253(2) (adverse impacts, landform alteration). 

The revetment, fill extending onto the beach, and a portion of the soldier piles lie within 
the lateral public access easement established pursuant to CDP No. 5-88-794, thereby 
impeding public access (Section 30211 ). The unpermitted development did nothing to 
minimize the alteration of natural1andforms or protect the scenic and visual qualities of 
the area (Section 30251). In fact, the construction ofthe fill slope altered the natural 
bluff in front of the subject property, and grading and the construction of the revetment 
altered the beach below the fill slope. Additionally, The presence of the revetment may 
contribute significantly to erosion of the beach in front of and at the ends of the revetment 
and may adversely impact the natural movement of sand in the area (Section 30235, 
Section 30253(2)). 

3) The unpermitted development is causing continuing resource damage, as defined by 
Section 13190 of the Commission's regulations. The unpermitted development has 
impacted the resources listed in the previous paragraph (item number two). Such impacts 
meet the definition of damage provided in Section 13190(b): "any degradation or other 
reduction in quality, abundance, or other quantitative or qualitative characteristic of the 
resource as compared to the condition the resource was in before it was disturbed by 
unpermitted development." All of the impacts from the unpermitted development 
continue to occur at the subject property; therefore, the damage that said development is 
causing to resources protected by the Coastal Act is continuing. 

For the reasons stated above, I have decided to commence a Restoration Order proceeding before 
the Commission. The procedures for the issuance of Restoration Orders are described in 
Sections 13190 through 13197 ofthe Commission's regulations. Section 13196(e) ofthe 
Commission's regulations states the following: 

Any term or condition that the commission may impose which requires removal of any 
development or material shall be for the purpose of restoring the property affected by the 
violation to the condition it was in before the violation occurred. 
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Accordingly, any Restoration Order that the Commission may issue will have as its purpose the 
restoration of the subject property to the conditions that existed prior to the occurrence of the 
unpermitted development. 

Please be advised that Coastal Act Sections 30803 and 30805 authorize the Coastal Commission 
to initiate litigation to seek injunctive relief and an award of civil penalties in response to any 
violation of the Coastal Act. Coastal Act Section 30820(a) provides that any person who violates 
any provision of the Coastal Act may be subject to a penalty not to exceed $30,000. Further, 
Section 30820(b) states that, in addition to any other pet:J.alties, any person who "knowingly and 
intentionally" performs any development in violation of the Coastal Act can be subject to a civil 
penalty of up to $15,000 for each day in which the violation persists. Additional penalties of up 
to $6,000 per day can be imposed if a cease and desist or restoration order is violated. Section 
30822 further provides that exemplary damages may also be imposed for knowing and 
intentional violations of the Coastal Act or of any orders issued pursuant to the Coastal Act. 

In accordance with Section 1318l(a) and 13191(a) of the Commission's regulations, you have 
the opportunity to respond to the Commission staffs allegations as set forth in this notice of 
intent to commence Cease and Desist Order and Restoration Order proceedings by completing 
the enclosed Statement of Defense form. The Statement of Defense form must be returned to 
the Commission's San Francisco office, directed to the attention of Christine Chestnut, no 
later than April 5, 2005. 

Commission staff has tentatively scheduled the hearing for the proposed Cease and Desist and 
Restoration Orders (and for the proposed Notice of Violation, should you additionally request in 
writing a hear¢-g on this issue) during the May 11-13, 2005 Commission meeting in Northern 
California. If you have any questions regarding this letter or the enforcement case, please call 
Christine Chestnut at (415) 904-5294 or send correspondence to her attention using the address 
provided on the letterhead. 

Sincerely, 

Peter Douglas 
Executive Director 

Encl.: 

cc (without Encl): 

Statement of Defense Form for Cease and Desist Order 

Lisa Haage, Chief of Enforcement 
Sandy Goldberg, Staff Counsel 
Pat Veesart, Southern California Enforcement Team Leader 
Steve Hudson, Southern California Enforcement Supervisor 
Christine Chestnut, Headquarters Enforcement Officer 
Stanley Lamport, Cox, Castle & Nicholson 
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__,..COX CASTLE N I C HO LSO N---

Cox, Castle & Nicholson LLP 
2049 Cemury Park East, 28m Floor 
Los Angeles, California 90067-3284 
P 310.277.4222 F 310.277.7889 r 

Aprill4, 2005 

CONFIDENTIAL 
VIA FACSIMILE AND U.S. MAIL 

Christine A. Chestnut 
California Coastal Commission 
45 Fremont Street 
Suite 2000 
San Francisco, CA 91405 

Stanley W. Lamport 
310.284.2275 
slamport@coxcasde.com 

File No. 42866 

Re: Violation No: V-4-05-030 
Location: 26530 Latigo Shore Drive, Malibu 

Dear Ms. Chestnut: 

On behalf of our client, Bert Kelley, we submit the following statement of defense 
in response to the Notice of Intent to Record a Notice ofViolation of the Coastal Act and to 
Commence Cease and Desist Order and Restoration Order Proceedings. As we discussed, the 

response is liinited to the issues regarding the revetment. 

If you have any questions, please do not hesitate to contact me. 

SWL!ar 
Attachments 
42866\114040lvl 

cc: Bert Kelley 

Very truly yours, 

~-if¢ 
Stanley W. Lamport 
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STATE OF CALIFORNIA-THE RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105-2219 
VOICE AND TDD (415) 904- 5200 
FAX ( 415) 904-5400 

ARNOLD SCHWARZENEGGER, GOVERNOR 

STATEMENT OF DEFENSE FORM 

DEPENDING ON THE OUTCOME OF FURTHER DISCUSSIONS THAT 
OCCUR WITH THE COMMISSION ENFORCEMENT STAFF AFTER YOU HAVE 
COMPLETED AND RETURNED THIS FORM, {FURTHER) ADMINISTRATIVE 
OR LEGAL ENFORCEMENT PROCEEDINGS MAY NEVERTHELESS BE 
INITIATED AGAINST YOU. IF THAT OCCURS, ANY STATEMENTS THAT YOU 
MAKE ON THIS FORM WILL BECOME PART OF THE ENFORCEMENT 
RECORD AND MAY BE USED AGAINST YOU. 

YOU MAY WISH TO CONSULT WITH OR RETAIN AN ATTORNEY BEFORE 
YOU COMPLETE TIDS FORM OR OTHERWISE CONTACT THE COMMISSION 
ENFORCEMENT STAFF. 

This form is accompanied by a notice of intent to initiate cease and desist and restoration 
order proceedings before the commission. This document indicates that you are or may be 
responsible for or in some way involved in either a violation of the commission's laws or a 
commission permit. The document summarizes what the (possible) violation involves, who is or may 
be responsible for it, where and when it (may have) occurred, and other pertinent information 
concerning the (possible) violation. 

This form requires you to respond to the (alleged) facts contained in the document, to raise 
any affirmative defenses that you believe apply, and to inform the staff of all facts that you :Jelieve 
may exonerate you of any legal responsibility for the (possible) violation or may mitigate your 
responsibility. This form also requires you to enclose with the completed statement of defense form 
copies of all' written documents, such as letters, photographs, maps, drawings, etc. and written 
declarations under penalty of perjury that you want the commission to consider as part of this 
enforcement hearing. 

You should complete the form (please use additional pages if necessary) and return it no later than 
Aprill3, 2005 to the Commission's enforcement staff at the following address: 

Christine Chestnut 
Headquarters Enforcement Analyst 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, California 94105-2219 

If you have any questions, please contact Christine Chestnut at (415) 904-5294. 
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1. Facts or allegations contained in the notice of intent that you admit (with specific reference 
to the paragraph number in such document): 

PLEASE SEE ATTACHED "STAJ'EMENT OF DEFENSE" PARAGRAPH 1 

2. Facts or allegations contained in the notice of intent that you deny (with specific reference 
to paragraph number in such document): 

PLEASE SEE ATTACHED "STATEMENT OF DEFENSE" PARAGRAPH 2 

3. Facts or allegations contained in the notice of intent of which you have no personal 
knowledge (with specific reference to paragraph number in such document): 

PLEASE SEE ATTACHED "STATEMENT OF DEFENSE" PARAGRAPH3 
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4. Other facts which may exonerate or mitigate your possible responsibility or otherwise 
explain your relationship to the possible violation (be as specific as you can; if you have or 
know of any document(s), photograph(s), map(s), letter(s), or other evidence that you 
believe is/are relevant, please identify it/them by name, date, type, and any other 
identifying information and provide the original(s) or (a) copy(ies) if you can: 

PLEASE SEE ATTACHED "STATEMENT OF DEFENSE" PARAGRAPH 4 

5. Any other information, statement, etc. that you want to offer or make: 

PLEASE SEE ATTACHED "STATEMENT OF DEFENSE" PARAGRAPH 5 

• 



6. Documents, exhibits, declarations under penalty of perjury or other materials that you 
have attached to this form to support your answers or that you want to be made part of the 
administrative record for this enforcement proceeding (Please list in chronological order 
by date, author, and title, and enclose a copy with this completed form): 

PLEASE SEE ATTACHED "STATEMENT OF DEFENSE" PARAGRAPH 6 
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STATEMENT OF DEFENSE 

Bert Kelley provides the following response to the Statement of Defense with respect to a 
portionofthe Notice oflntent to Record Notice ofViolation ofthe Coastal Act and to 
Commence Cease and Desist Order and Restoration Proceedings with respect to Case Number 
V-4-05-030 ("NOI"). This response is limited to only the allegation in the NOI regarding 
construction of a temporary rock revetment. Mr. Kelley's investigation of the facts is 
continuing. Mr. Kelley does not waive and reserves his rights to present additional information 
to the Coastal Commission in his defense, including information that supplements the facts set 
forth in this response and additional facts which Mr. Kelley subsequently discovers or whose 
significance relative to Mr. Kelley's defense is subsequently ascertained. In submitting this 
response Mr. Kelley is not waiving any defenses, including, without limitation, with respect to 
the authority and jurisdiction of the Coastal Commission in this matter. 

1. Mr. Kelley acknowledges the following facts. Mr. Kelley is the current owner the 
property located at 26530 Latigo Shore Drive in the City of Malibu ("Property"). Mr. Kelley 
does not currently reside at the property was not at the property during the events related to the 
installation of what the NOI refers to as a revetment. 

Mr. Kelley is aware that the Property is subject to Coastal Development Permit 
No. 5-88-794 ("CDP"). Mr. Kelley is aware that there is a dedicated lateral easement over a 
portion of the Property, which covers the area contained within the legal description in the 
document creating the easement. Mr. Kelley believes that the revetment is not within the 
boundaries of the lateral easement. 

The "revetment" referenced in the NOI is a temporary emergency placement of 
rock and soil that was put in place to address conditions that resulted from the extreme storm 
events that occurred prior to and around the time of its construction. The work was performed 
by Mike Cheap, a friend of Mr. Kelley and a contractor, who Mr. Kelley has asked to check on 
the Property. Mr. Cheap was not involved in the construction of the residence on the Property 
and is not familiar with all of it structural features. During this time Mr. Kelley and Mr. Cheap 
were not able to be in regular contact and Mr. Kelley was not able to advise Mr. Cheap about the 
work he was performing. 

It is well documented that Southern California in general, and Malibu in 
particular, experienced one of the most intense storm season on record. The season was recorded 
as one of the wettest ever and even resulted in a state of emergency being declared for the coastal 
areas, including Malibu. 

South facing beaches were particularly hard hit by the winter storms, including 
the beach on and adjacent to the Property. The significant amount ofbeach erosion that occurred 
on the south facing beaches is also well documented. That was also true for beach on and 
adjacent to the Property. The loss of sand and the amount of damage surrounding the Property 
during the storms was dramatic. A portion of the Tivoli Cove roadway just west of the Property 
failed. There was erosion of the beach in front of the Property and adjacent properties created an 
unstable cliff. 

42866\1140405v2 
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One of the areas that was hardest hit initially was the existing stairs to the beach 
east of the Property, which has provided public beach access. That access is an improved 
concrete stairway leading from Latigo Shore Drive to the beach. Although no agency has yet to 
accept the accessway, Mr. Kelley and his neighbors have been allowing the public to use the 
accessway for many years. During the storms, the stairway sustained heavy damage. The loss of 
sand left the bottom on the stairway hanging in mid air. 

Mr. Cheap initially called the Coastal Commission's Ventura office to find out 
what he would have to do to prevent further damage and loss of the stairway. He spoke to Steve 
Hudson, who informed him that he would have to contact the City of Malibu for an emergency 
permit. Mr. Cheap then spoke with Craig George at the City of Malibu. Mr. George told Mr. 
Cheap to take the actions necessary to protect life and property and come in afterwards for an 
emergency permit. These conversations, while initiated out of concern for the stairway, were 
very general in nature. Mr. Cheap understood that he was being told what the procedure was in 
emergency situations in general. 

Following those conversations, Mr. Cheap began to observe a dramatic loss of 
sand below the Property. In a very short period, Mr. Cheap observed that over 20 feet of beach 
adjacent to the Property had eroded away, exposing house foundations on the Property. More 
storms were coming, Mr. Cheap was concerned that the erosion could reach a point where the 
septic system on the Property might fail. There was a 12-foot high unstable and rain saturated 
cliff resulting from the erosion that appeared poised to fail in the coming storms. Mr. Cheap was 
concerned that people on the beach passing near the cliff could be injured if the cliff failed. 

Based on the conversation he had had with Mr. Hudson to contact the City of 
Malibu and the conversation he had with Mr. George to protect life and property first and then 
apply for an ~mergency permit, Mr. Cheap proceeded in what he believed was the appropriate 
emergency course of action. 

Mr. Cheap initially attempted to stop the erosion with sandbags and plastic, which 
quickly failed. Mr. Cheap then decided that put in a temporary system of rocks to prevent 
further erosion and stabilize the cliff. That system is the temporary revetment referenced in the 
NOI. The whole system was temporary. Mr. Cheap intended to remove the rocks when the 
storms ended. Mr. Kelley learned about what Mr. Cheap installed after the fact. 

Contrary to the NOI, Mr. Cheap did not remove sand from the beach or from the 
adjacent land when he installed the temporary measures, nor did he attempt to "bury" the rocks. 
Rather he placed the rocks at the base of the cliff. After placing the rocks, the cliff was trimmed 
down to assure stability, with the dirt from this overhang falling onto the rocks. There was no 
attempt to "bury" the system. 

Shortly after the temporary emergency system was installed, the Commission 
served its notice on Friday, March 4, 2005. Mr. Kelly denies that he failed to respond 
satisfactorily to the Commission's March 4, 2005 notice. Mr. Kelley did not receive the notice 
until the evening of March 4. He immediately contacted legal counsel, who informed 
Commission staff on Monday March 7 that no work was occurring or would occur on the 
Property. Mr. Kelley's response since receiving the Commission's March 4 notice is recounted 

42866\1140405v2 2 
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in Mr. Lamport's March 30, 2005 letter to Ms. Chestnut, which is incorporated by reference into 
the response. Mr. Kelley continues to inform the Commission that he will remove the revetment 
and will cooperate with the Commission in that regard. At this juncture, the Commission has 
informed Mr. Kelley that he cannot remove the revetment without the Commission's permission, 
that it will not permit him to remove the revetment until there is an agreement on a consent CDO 
including penalties (which Mr. Kelley maintains the Commission has no right to demand) or the 
Commission issues a CDO and restoration order. Mr. Kelley has been informed by Commission 
staff that he cannot apply to the Commission for a CDP to remove the revetment. 

2. Mr. Kelley limits this list of denials to issues pertaining to the "revetment". No 
waiver ofMr. Kelley's right to deny any allegations relating to the other alleged violations 
should be implied from their omission here. Mr. Kelley denies at this time that the "revetment" 
is located within the vertical or lateral easements. Mr. Kelley denies that the temporary 
emergency system is a violation ofthe CDP, the Coastal Act as implemented though the Local 
Coastal Program for the City Malibu, or the practices and procedures of the Commission or the 
City of Malibu for addressing emergency situations. Mr. Kelley denies that he failed to respond 
satisfactorily to the Commission 's March 4 notice of violation. 

Mr. Kelley denies that Special Condition Eight of the Permit prohibits the 
construction of a temporary emergency structure to protect the home, or that it prevents a 
protective structure from ever being permittable. Mr. Kelley further disputes the interpretation 
and application of Coastal Act Section 30253(2) as it relates to his property. 

Mr. Kelley denies that sand was removed from the beach or from the adjacent 
land when the temporary system was put in place, nor was there any attempt to "bury" the rocks. 

3. 'There are no facts or allegations in the Notice ofintent which relate to the 
"revetment" which Mr. Kelley does not have personal about. 

4. Mr. Kelley incorporates by this reference all the facts contained in Paragraph 1 
above. Mr. Kelley reiterates that he was not aware of the installation of the "revetment" as the 
work was being done and remains willing to immediately remove it. Mr. Kelley continues to 
investigate this matter and reserve the right to supplement this response as new information 
becomes available. 

5. No other statement or information is offered at this time. 

6. No materials or exhibits are offered at this time, however Mr. Kelley and his 
representatives continue to investigate this matter and reserve the right to supplement this 
response as new materials become available. 
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·--COX CASTLE NICHOLSON 

Aprill7, 2005 

VIA FACSIMILE 

Christine A. Chestnut 
California Coastal Commission 
45 Fremont Street 
Suite 2000 
San Francisco, CA 91405 

Re: Violation No: V-4-05-030 
Location: 26530 Latigo Shore Drive, Malibu 

Dear Ms. Chestnut: 

Cox, Castle & Nicholson LLP 
2049 Centwy Park East, 28111 Floor 
Los~ California 90067-3284 
P 310.277.4222 F 310.277.7889 

Stanley W. liunport 
310.284.2275 
slamport@coxcastle.com 

File No. 42866 

On behalf of our client, Ben Kelley, we submit the following statement of defense 
in response to the Notice oflntent to Record a Notice of Violation of the Coastal Act and to 
Commence Cease and Desist Order and Restoration Order Proceedings. As we discussed, the 
response is liritited to the issues other than the rock revetment. 

SWL/ar 
42866\1141089vl 

If you have any questions, please do not hesitate to contact me. 
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STATE OF CAL!FORNIA-TH!! RESOURCES AG!!::-ICY 
--~-===================-~ 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105· 2:!19 
VOIC!! AND 1'00 (415) 904-5200 
FAX ( 415) 904· 5400 

STATEMENT OF DEFENSE FORM 

I 
ARr\OLD SCHW,\RZilNEGGI!R, GOVERNOR , 

-- r.= '"' 

DEPENDING ON THE OUTCOME OF FURTHER DISCUSSIONS THAT 
OCCUR WITH THE COMMISSION ENFORCEMENT STAFF AFTER YOU HAVE 
COMPLETED AND RETURNED THIS FORM, (FURTHER) ADMINISTRATIVE 
OR LEGAL ENFORCEMENT PROCEEDINGS MAY NEVERTHELESS BE 
INITIATED AGAINST YOU. IF THAT OCCURS, ANY STATEMENTS THAT YOU 
MAKE ON THIS FORJ."'\1 WILL BECOME PART OF THE ENFORCEIVIENT 
RECORD AND MAY BE USED AGAINST YOU. 

YOU MAY WISH TO CONSULT WITH OR RETAIN AN ATTORNEY BEFORE 
YOU COMPLETE TIDS FORM OR OTHERWISE CONTACT THE COMMISSION 
E~"FORCEMENT STAFF. 

This form is accompanied by a notice of intent to initiate cease and desist and restoration 
order proceedings before the commission. This document indicates that you are or may be 
responsible for or in some way involved in either a violation of the commission's laws or a 
commission permit. The document summarizes what the (possible) violation involves, who is or may 
be responsible for it, where and when it (may have) occurred, and other pertinent information 
concerning the (possible) violation. · 

This form requires you to respond to the (alleged) facts contained in the document, to raise 
any affirmative det1mses that you believe apply, and to inforn1 the staff of all facts that you believe 
may exonerate' you of ::my legal responsibility for the (possible) violation or may mitigate your 
responsibility. This fonn also requires you to enclose with the completed statement of defense form 
copies of all written documents, such as letters, photographs, maps, drawings, etc. and written 
declarations under penalty of peljury that you want the commission to consider as part of this 
enforcement hearing. 

You should complete the fonn (please use additional pages if necessary) and return it no later than 
April13, 2005 to the Commission's enforcement staff at the following address: 

Christine Chestnut 
Headquarters Enforcement Analyst 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, California 94105-2219 

If you have any questions, please contact Christine Chestnut at (415) 904-5294.· 
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1. Facts or allegations contained in the notice of intent that you admit (with specitic reference 
to the paragraph number in such document): 

PLEASE SEE ATTACHED "STATEMENT OF DEFENSE" PARAGRAPH 1 

2. Facts or allegations contained in the notice of intent that you deny (with specific reference 
to paragraph nnmbcr in such document): 

PLEASE SEE ATTACHED "STATEl\'IENT OF DEFENSE" PARAGRAPH 2 

3. Facts or allegations contained in the notice of intent of which you have no personal 
knowledge (with specific reference to paragraph number in such document): 

PLEASE SEE ATTACHED "STATE:MENT OF DEFENSE" PARAGRAPH 3 



4. Other facts which may exonerate or mitigate your possible responsibility or othenvise 
explain your relationship to the possible violation (be as specific as you can; if you have or 
know of any document(s), photograph(s), map(s), letter(s), or other evidence that you 
believe is/are relevant, please identify it/them by name, date, type, and any other 
identifying information and provide the original(s) or (a) copy(ies) if you can: 

PLEASE SEE ATI'ACHED "STATEl\'IENT OF DEFENSE~' PARAGRAPH 4 

5. Any other information, statement, etc. that you want to offer or make: 

PLEASE SEE ATTACHED "STATEMENT OF DEFENSE" PARAGRAPH 5 



6. Documents, exhibits, declarations under penalty of perjury or other materials that you 
have attached to this form to support your answers or that you want to be made part of the 
administrative record for this enforcement proceeding (Please list in chronological order 
by date, author, and title, and enclose a copy with this completed form): 

.PLEASE SE.E ATTACHED "STATEMENT OF DE.!?ENSE" PARAGRAPH 6 



STATEMENT OF DEFENSE 

Bert Kelley provides the following response as part of his Statement of Defense 
with respect to a portion of the No~ice oflntent to Record Notice of Violation of the Coastal Act 
and to Commence Cease and Desist Order and Restoration Proceedings with respect to Case 
Number V -4-05-030 (''NO!"). This response is limited to the allegations in the NO! regarding 
violations other than the "revetment." 

Mr. Kelley continues to object to providing a response to the Statement of 
Defense at this time. The NOI concerns facts and events that predate Mr. Kelley's involvement 
with the Property. Since becoming aware of the Coastal Commission's prior NOT's with respect 
to the Property, Mr. Kelley had been working with the Commission to obtain a coastal 
development permit to address the items to which the NOI pertains. As a result, Mr. Kelley was 

• not required to and did not investigate many of the facts that predate his involvement with the 
Property. The Commission did not inform Mr. Kelley that it intended to pursue a cease and 
desist order with respect to the matters that have been the subject of his coastal development 
permit application until he received the March 15,2005 NOI. Mr. Kelley has informed the 
Commission that he does not have the information to respond to all of the allegations and present 
an informed and adequate defense. On March 22, 2005 Mr. Kelley requested the complete 
Coastal Development Pennit file for the Property from the Coastal Commission's Ventura 
Office, which Mr. Kelley believes contains much of the information he needs to present his 
defense. Despite repeated requests for the file, only a portion of that file has been produced to 
Mr. Kelley to date. There is other information that Mr. Kelley has been seeking to obtain that he 
has not be able to secure in the extremely limited time :frame the Commission has afforded .Mr. 
Kelley to respond. 

Accordingly, Mr. Kelley is not in a position to present a complete defense at this 
time. He objects to the Commission's requirement to provide a statement of defense at this time. 
Mr. Kelley does not waive and reserves his rights to present additional information to the Coastal 
Commission in his defense, including information that supplements the facts set forth in this 
response and additional filets which Mr. Kelley subsequently discovers or whose significance 
relative to Mr. Kelley's defense is subsequently ascertained. In submitting this response Mr. 
Kelley is not waiving any defenses, including, without limitation, with respect to the authority 
and jurisdiction ofthe Coastal Commission in this matter. 

Mr. Kelley :further objects to the extent that the NOI purports to pertain to 
violations that are not specified in the NOI. The violation description in the NOI refers to 
"unpermitted development, including, but not limited to" specified items. The foregoing 
language leaves open the possibility that there are violations not specified in the NOI for which 
the Commission intends to issue a CDO. Mr. Kelley is not in a position to respond to 
unspecified violations. He objects to the Commission seeking or issuing a CDO with respect to 
any violations that are not specifically identified in the NOI. 

Mr. Kelley further objects to the inclusion of the "front yard wall" located on 
Assessor's Parcel No: 4460-019-025, in the NOI relating to 26530 Latigo Shore Drive 
(''Property"). The two are separate properties and any alleged violations on that property should 
not be tied to the Property. 
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1. Mr. Kelley is the current owner of the Property located in the City of Malibu. Mr. 
Kelley does not currently reside at the Property. Mr. Kelley purchased the Property in 1997, 
after construction of the residence had already been completed, and was not a party to the 1988 
Coastal Development Permit No. 5..-88-794 ("CDP") Application. Mr. Kelley initially submitted 
Coastal Development Permit Application 5-88-794-A2 ("Application A2") in 1998 for after the 
fact approvals of the structure as built. Mr. Kelley also submitted Coastal Development Permit 
Application 5-88-794-A3 ("Application A3") for vacation of the vertical access easement 
pursuant to the terms ofthe CDP and recorded deed restrictions. At the request of Jack 
Ainsworth of the Coastal Commission, Mr. Kelley withdrew Application A2 and Application A3 
and consolidated them into Coastal Development Pennit Application 5-88-794-A4 ("Application 
A4"), filed in 1999. 

Application A4 sought to resolve all of the issues being addressed in this 
statement of defense. Application A4 is still pending before the Commission. In July of2000, 
Coastal Commission Staff ("Staff') informed Mr. Kelley that he had to provide additional 
information to complete Application A4. In October of2000 Mr. Kelley provided Staff with all 
of the requested information to complete the application~ including geology reports on the 
necessity of the soldier pile system. Following that submission, the Commission never notified 
Mr. Kelley in writing that the application was incomplete and Mr. Kelley was never notified in 
any manner that the application was incomplete within the time for such notice under the Permit 
Streamlining Act. As a result, the application was deemed complete under the Permit 
Streamlining Act. 

After October 2000, Mr. Kelley and his consultant made numerous attempts to 
contact Staff. There was a period of time after the October submission when Staff was not 
returning their calls. At some point Mr. Kelley spoke with Staff, who stated that the application 
was not complete for unspecified reasons. Mr. Kelley's consultani left Staff several voicemail 
message asking Staff to provide a letter outlining what was needed to complete the application. 
Staff never responded to the request for the letter and neither Mr. Kelley nor his consultant ever 
received such a letter. Mr. Kelley ·has had conversations with Staff regarding the status of 
various issues related to the Application A4. Mr. Kelley has understood that the Commission 
was continuing to process the Application. A staff report was never prepared on Application A4. 
Mr. Kelley has requestea that processing of Application A4 be completed with the understanding 
that any items which remain unpermitted items would be removed. 

There is a lateral easement over a portion of the Property, which covers the area 
contained within the legal description in the document creating the easement. Mr. Kelley is 
aware there is an irrevocable offer to dedicate a vertical easement over a portion of the Property, 
though the legal description in the document is incorrect. Until Mr. Kelley received the NOI, he 
was not aware that Access for All accepted the offer to dedicate. Mr. Kelley has not been 
contacted by Access for All and was not given notice of any proceeding or action to accept the 
dedication. Mr. Kelley had requested removal of the vertical access in Application A3 and 
renewed the request in Application A4. Mr. Ainsworth had indicated that removal ofthe vertical 
access should not be a problem. · 

Mr. Kelley was not involved with the Property when the solider pile system was 
proposed in 1990. There is a 20 soldier pile system in place on the Property, and that the system 
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was designed to protect his property, and the two properties immediately to the east of his, 
against the lateral pressure created by the landslide located on the west edge of the Property. The 
County of Los Angeles required installation of the soldier. piles before a certificate of occupancy 
would be issued for the residence .. Mr. Kelley is informed and believes that the soldier pile 
design was reviewed and approved by the Coastal Commission Staff in 1990. Nonetheless, at 
the direction of Staff, approval for this item was sought in Application A2 and was renewed in 
Application A4. The Staff Report on Application A2 recommended approval of sixteen soldier 
ofthe pileS. 

There is a vertical boundary wall along the western edge of.his property but the· 
description of the wall in the NOI is incorrect. The wall is not 6 feet high in any place and steps 
down as it moves seaward. An after the fact permit for the wall was sought in Application A2 
and was renewed in Application A4. Approval for the vertical boundary wall was recommended 
in the Staff Report on Application A2. 

The "front yard wall" is not located on the Property and not properly the subject 
of the NOI. At Staff's request, Mr. Kelley included this wall in Application A2 and Application 
A4 as an accommodation and without waiving any of rights and defenses with respect to the 
location of the wall on another property. 

At one time there was a fill slope seaward of the residence that was present when 
he purchased the Property. Most, if not all, ofthe fill slope was washed away in this year's 
Winter storms. The remaining clirt seaward of the property is part of the original Caltrans :fill 
which existed prior to the CDP and was acknowledged therein. At the Commission's request, 
Mr. Kelley applied for an after the fact permit for the original .fill slope in Application A4. As 
part of that application, Mr . .Kelley offered to remove a portion of the Caltrans fill for public 
safety reasons. , There is a non-structural concrete slab located under the string line of the 
residence. This slab was placed to prevent reoccurrence of a fissure that occurred under the 
residence on the Property. An after the fact permit for this item was sought in Application A4. 

Mr. Kelley denies the allegations that he imported and constructed the fill slope. 
As stated above, the fill slope was present when he purchased the Property. Mr. Kelley also 
denies that there is landscaping on top of the unpermitted fill slope. As noted, the vast majority 
of the slope is no longer present. It is assumed that the Commission is referring to the grassy 
area seaward of the residence, which is not located on the unpermitted fill slope. 

There is a path with stairs on the west side of the Property. The Los Angeles 
County Fire Department required the staircase a pre-condition to issuance of the certificate of 
occupancy for the residence. Mr. Kelley was not involved with the Property when the stair 
design was approved. Mr. Kelley believes that the stairs are not a violation as they were part of 
the final plans for the Property approved by the County and follow the pattern for the vertical 
access the Commission approved in the CDP. 

Mr. Kelly denies that he failed to respond satisfactorily to the Commission's 
March 4, 2005 notice. Mr. Kelley did not receive the notice until the evening of March 4. He 
immediately contacted legal counsel, who informed Commission staff on Monday March 7 that 
no work was occurring or would occur on the Property. Mr. Kelley's response .since receiving 

3 
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the Commission's March 4 notice is recounted in Mr. Lamport's March 30, 2005 letter to Ms. 
Chestnut, which is incorporated by reference into the response. Mr. Kelley continues to inform 
the Commission that he would like to complete its processing of Application A4 and will 
cooperate with the Commission in that regard. 

2. Mr. Kelley limits this list of denials to issues other than the "revetment". No 
waiver of Mr. Kelley's right to deny any allegations relating to the "revetment" should be 
implied from their omission here. Mr. Kelley denies any encroachments into the vertical access 
easement. Mr. Kelley denies any encroachments into the lateral access easement, other than the 
4 soldier piles discussed above. Mr. Kelley denies that the vertical easement extends to Pacific 
Coast Highway, as the grantor of the easement did not own the property between the residence 
and Pacific Coast Highway. Mr. Kelley denies that the lateral easement is correctly described in 
the Notice ofintent as extending from the "toe of the bluff''. 

Mr. Kelley denies that the vertical boundary wall on top of the soldier piles is 6 
feet high. Mr. Kelley denies that he failed to respond satisfactorily to the Commission's March 
4 notice of violation. 

Mr. Kelley incorporates by this reference the denials listed in Paragraph 1 above. 

3. Mr. Kelley's personal knowledge is limited to events occurring after he purchased 
the property in 1997. The Coastal Commission's refusal to allow Mr. Kelley adequate time to 
investigate the facts to support his defense, including the Coastal Commission's inability to 
locate and provide the entire Coastal Commission file, has crippled .Mr. Kelley's ability to gather 
the information about the pre-1997 status of the property. Mr. Kelley is unable to get this 
information :from the entity which entitled the property as they went bankrupt in 1997. 

4. Mr. Kelley incorporates by this reference all the facts contained in Paragraph 1 
above. Mr. Kelley reiterates that most of the alleged violations occurred prior to his purchase of 
the property and that he attempted to get pennits for all of these alleged violations. In the past, 
Mr. Kelley has not attempted to contest the Commission's contentions regarding the alleged 
violations, but instead attempted to work with the Commission to address the Commission's 
concerns through a coastal development permit. Mr. Kelley has and continues to work with the 
Commission to resolve the concerns the Commission has had with the Property and has 
attempted to avoid engaging in a dispute with the Commission regarding whether the conditions 
in question on the Prop'?rty are violations. Mr. Kelley would like to continue that relationship 
with the Commission and resolve the pending coastal development pennit rather than have a 
dispute with the Commission over the violations as a result of having to respond to the NOI. Mr. 
Kelley continues to investigate this matter and reserves the right to supplement this response as 
new information becomes available. 

5. No other statement or information is offered at this time. 

6. No materials or exhibits are offered at this time, however Mr. Kelley and his 
representatives continue to investigate this matter and reserve the right to supplement this 
response as new materials become available. 

4 
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Recording Requested By 
and Return Original To: 
California Coastal Commission 
631 Howard Street, Fourth Floor 
San Francisco, California 94105 

.I .. 

.89-1993988. 

RECORDED !N Of~1CIAL rct-"":lRCS 
.,. RECORDER'S OFFiCE 

LOS ANGELES CSUN1Y 
MrN CAliFORNIA 

DE£D REST!U CTI~ON~l~P-A_s:..~• _2_P._ff ___ DE_C_1_2_19_89-l 

. 1 FEE·~ r '23 "13::::~:1 

Jeanette Goldbaum ~ WHEREAS, I. Carl J. Goldbaum and 

----------- hereinafter referred to as Owner(s), is/are .. the 

record owner(s) of the following real property: 

See Attached Exhibit B 

:~HE~L\S, :.~e ;:; uoj ec-: ; rcper-:y ~ s i oc:naa ·.-~i thin -:he :oas-:a: 

"18 zone as def4nea ~n Sec-t.~on 30103 of the :a1ifornia ?ub!ic ~esourcas Sode. 

19 (hereinafter referred to as the California Coastal Act); and 

20 IV. WHEREAS, pursuant to the California Coastal Act of 1976, the 

21 Owner applied to the California Coastal Commission for a coastal development 

22 permit for the development on the subject property described above; and 

23 V. WHEREAS, coastal development permit No. 5-88-794 was 
' 

24 granted on ___ D_e~c~e~m~b~P __ r ___ l_3~, __ 1_9_s_s ______ by the California Coastal Commission 

25 in accordance with the provision of the Staff Recommendation and Findings, 

26 attached hereto as £;(hi bit A, and herein incorporated by reference; and 

27 
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VI. HHEREAS, co as tal developmem: permit No. 5-88-794 

subject to the terms and conditions including but not limitec 

the following conditions: 
~rior to transmittal of the permit, the applicant as landowner 
shall execute'and record a deed restriction, in a form and 
content acceptable to-the Executive Director, which shall 
provide: (a) that the applicant understands that the site may 
be subject to extraordinary hazard from shoreline erosion, 
flooding, and bluff erosion, and the applicant assumes the 
liability from such hazards; (b) that the applicant uncondi­
tionally waives any claim of liabili~; on the nart of the 
Commission and its advisors relative the Commission's 
approval of the project for any damage due to natural hazards. 
The document shall run with the land, binding all successors 
and assigns. 

Prior to transmittal of the nermit, the aPPlicant shall nrovlc 
a deed restriction for recor~ing in a for~ and content a~cent­
able to the Executive Director, which provi~~s that Coastal 
Development Permit 5-88-794 is for the anproved develoPment or 
and that any future additions or improvements to the nroperty 
will require a new Coastal Development Permit from the Coastal 
Commission or its successor agency. The document should note 
that no ~er~anent ~mnravements ~ith the excent~on s~ cne ~ubli - - -
~-:a-:.~ '.,Jr s-c3.:_::-·.vc..~ 7 :1ct.eC. -:n ~~e ?r=:se!l"t "?~2.n.s 3ll.c..:..=.. :::e ·:::::::ns-::::-".lc-: 
~~~~in ~~e ~ec~cc~c 3e~ ~acl: ~rea sr ~nder ~he ~:ccrs :r seawa - -

- . - - . - - -
~~~c~~~ ~-- successcrs ~nc ~ss~~~s . anc ~na __ ~e 

-:_j_e .:..:1-c.22:"2s~ ~ei.:-;.c ::::n.,l~'tit=::C.. - -
. - -

-:::.~ :.e~.re_c;:;men-:. 

'!::. 

l9:limposition of the above conditions the proposed development coul~ 

zoilnoc be found consistent with the provisions of the California 

21;i Coastal Act of 1976 and 

22~been granted; and 

t~at a permit could therefore not have 

23 :, VI I I . WHEREAS , it is intended that this Deed Restrictior. 

24 is ir~evocable and shall constitute enforceable ~estrictions; and 

T .,. -.,{),. .. ~lliEREAS, Owner ~as elected to comply with the 

' • >.T 5-8 8-7 ad 26i cond:t:ons imposed by ?ermlt :~o. ~- so as to enable 

27'' owner :o ~nder~ake the development authorized by t~e ?ermit. 

c;:;URT PAPER 
STATE Of' CAI..ITO"NIA 
·::TO. :! 3 : M(V. ·J· ;:_ 1 
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l NOW, THEREFORE, in consideration of the granting of Permit • 
I 

2 1No. 5-88-794 to the Owne~ by the California Coastal Commission, ' 

3 the owner hereby irrevocably covenants with the California Coasta~ 

4 Commission that there be and hereby is created the following 
/ 

5 1 restrictions on the.·use and enjoyment of said subject property, to 

6 be attached to and become a part of the deed to the prope~ty. The 

undersigned owner, for himself/herself and for his/her heirs, 71 

8 / assigns, and successors in interest, covenants and agrees that: 

9 

The applicant undersUtnds that the site may be subject to extr.aordinary 

hazard fl:om shoreline erosion, flooding, and bluff erosion, and t.he appli.cant 

. 

l 
I 
l 

assumes the liability from such hazards; and t.he applicant unconditionally .~aived . I 

~ .... '. - ' 

... ~1i -· ; ' ' 
·! 

~ '"' d _ . .:;I' 

191 

201 
2111 
221 

231 
l 

241 
'· 

25 

261 
! 

2T!i 

l 

claim ~£ l:..abi::..:y on :he ryart of t!le Sommission and its advisors :'2-lat:..·.r'= :.n ~!le 

If any provision of these restrictions is held to be invalid 

or for any reason becomes unenforceable, no other provision shall 

be thereby affected oc impaired. 

RT ?AP!:ft• I 
t Cf' CALII"CIItfiff4 :1 
~ 1:1 < lltCY . .a.7:1 J 
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Said deed restriction shall remain in full force and effect 

during the period that said permit. or any modification or 

3 amendment thereof, remains effective, and during the period that 
/ 

4 the development au~horized by said permit or any modification of 

5 said development, remains in existence in or upon any part of, and 

6 thereby confers benefit upon, the subject property described 

7 herein, and to that extent. said deed restriction is hereby deemed 

and agreed by owner to be a covenant runninq with the land, and 
8 

9 

10 

11 

12 

.., ..... 

..:..,..)! 

13 

19 

20 

21 

22 

23 

24 

26i 

27:1 

.I 
:OURT ?~PER ·1 
.STAT'&' orr CAL.JTORNtA · 
3 TO, : 1 3 I R £V, J • 7 2 I \1 

J 
::lp ! 

! 

shall bind owner and all his/her assigns or successors in interest 

owner agrees to record this Deed Restriction in the 

Recorder's office for the County of Los Angeles as 

soon as possible af~er the date of execution . 

-:· ;.-_ ':'~ ~· : 
----------------=-------~-------------------

-- / 

3: G~JE:J : .......,_:..:_..-....:..::· -:;,_,:_· ----~~::::·· =·~-__ -___:' -:_-· ·;:::-_.:........::=.:::===-

/ 
I 

i 
Car~ J. Goldbaum 

PRINT OR TYPE Nru1E OF ABOVE 

Jeanette Goldbaum 

PRINT OR TYPE Nru1E OF ABOVE 

(UOTAR;! ACXNOWLZDGMENT ON NEXT ?AGE) 
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ij 
!I 
II 

1i,NOTE TO NOTARY PUBLIC: If you are notarizing the signature~ ~f 

2~ersons signing on behalf of a corporation, partnership, trust, 

3Jetc .. please us~ the correct notary jurat (acknowledgment) as 

4/explained in your·~otary Public Law Book. 

5 

6 State of California, County of 
I ss 

7 on this day of • in the 

8 year , before me , a 

9 Notary Public, personally appeared 

10 personally known to me (or proved to me on-the basis of 
I -- -

11lsatisfactory evidence) to be the person whose na~e is subscribed 
I - . 

12 to this instrument. and acknowledged that he/she executed it. 

->±-

-I _-.,." 

-
,:::U"l·Ir:~ ... ~:U·ID 3-:_:...:r~ 

-· ·i 

2.3 !ista.ta ·Jf ca.:..i.for:J.ia. Count:r of .;;{-;.: L:.n;s--,:=;__:=;s. , ss 

191/on this '3/ ?T day ot r(}Af?r:./1-- , in the 

2oj,iyea . .r Jt??tf , before me ~"1C/Dj f:'itrut~tiUB-C , a 

21/Notar:r Public, personally appeared C.ttl?! Jd.aJI':Aum ftN!) J.rANe7Tlft~. 
22 ilpersonally known to me (or proved to me on the bas is of 

23~satisfactory evidence) to be the person whose name is subscribed 

il 
24~to this instrument, and acknowledged that he/she executed lt. 

2 ~::;•1 ~ 
v~ ' 

·J -----------* .... -4----~- -
~6 : OF!""ICJA{ si;~- ~ 
... I JUDY SANDOVAL ) 

j ciOTARY !'IJBLIC . •;,~LIFORNIA ? 
27 ~; f'RINC:PAL OFFICE JN ) 

_ LOS N4GELES COUNTY ) 

, .1ly Commission £xoires January l. 2990 > 
____ / 

t:OURT !"AP!'.:R 
":TA':"Z' or CA\.lTOftNIA 
3TC. :1:3 I~I:V.:i.7%1 

~- ..... ...._... ........ ... r"' 

~''-!' oQ:)c~8-8' u.J ._,-ru ...... v 
CIP 
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!I 
~ -6-
!\ 

1 /// This is to certify that the deed restriction set for~h abov
1 

I . 

2~is ~:reb~ acknowledged by the undersigned officer on behalf of th~ 

3~Cal1rorn1a Coas~al Commission pursuant to authority conferred by 

4 Jlthe California co.a~~al Commission when it granted Coastal 

5j Development Permit No. 5-88-796. on n8 cember 13, 1988 

s/and the California Coastal Commission consents to recordation 
I 

7 thereof by its duly authorized officer. 

8 Dated: 7/~L ~,;711 
9 

10 B\wers, Staff Counsel 
I California Cqastal Commission 
i 

11 1 

I 

I 
12!STATE OF California ) 

il ) ss 
::.3 :1 C8UNT'! OF __ s~a'-'-n=--=-?-=r-:..;a;;;.;n=.:::cc.:i::.;s:=...;;c...;o'------) 

i! 
- ' 
-~ ---' ··r c- - --,. ~," - " ~ -'-' ·,:.!, . t.,. .,.=...:._..: - ....0.~-- '_. T 

"':,J je ,, -
'~ .,!_ ]r :J"rred. :o 

I 

~~;:<::--"·,-=::c--""',--~ =>'f"·..,enca · _; , .... 0\...--~- ._w-~ - _......, • -,. :o .Je --1-. Q .......... ..._ ]erson ·,.;no 
; 
i 

2.8 ;J ::.nst="'..lment as :he 
'.I 

~e Jn :::e jas:.s J: 

~:.:sc:J.l: ad ~ ""'~ .--.o.J.-W 

and am:.tlori::ed 

19//representa.tive of the California Coastal Commission and 

I 
2olacknowledged to me that the Cali=ornia Coastal Commission executed 

I 

i ::(· 
!I 

23 :j 
:I 

241 
!I 

25;i 
" " 

26'
1 

I 
! 

07'1 
'-' ' 
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STATe OF CALIFORNIA-THE RESOURCES ACE GEORGE DEUKMEJIAN ,-_ 
· ~v~rnor 

CALIFORNIA COASTAL COMMISSION 
¢31 HOW.t.RD STREET, -4TH FLOOR 

SAN FRANCISCO, CA 94105 

(.41 S) .$.43-9555 

EXHIBIT A 

Due to the insufficient ledgibility for recording of the 
Staff Report: Regular Calendar (E.xhibit· A) of Coastal 
Development Permit No. 5-BB-794, it is on file and may be 
viewed in the offices of.the California Coastal 
Commission, Long Beach Oistrict Office, at 245 W. 
Broadway, Suite 380, Long Beach, California 90802-4416. 
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A Parcel of land in said county and state being that 
portion of the Rancho Topanga Malibu Sequit, as confirmed 
to Matthew Keller by Patent recorded in Book 1, Page 407 
et seq., of Patents, in the office of the county recorder 
of said county, described as follows: 

/ 

Bounded Northerly .by the Southerly line of that certain 
80.00 foot wide strip of land described in the Deed to 
the State of California, recorded in Book 15228, Page 
342, Official Records of said county. Bounded Southerly 
by the line of ordinary high tide of the Pacific Ocean, 
bounded Westerly by a line that bears South 21 degrees 
4 1 5" Eas~ from a point in the center line of said 80.00 
foot strip of land from a point in the center line South 
64 degrees 25 1 55 11 West 585.60 feet from Engineer 1 s 
center line Station 733 plus 12.68 in the center line of 
said 80.00 foot wide strip of land and bounded Easterly 
by a line that bear South 11 degrees 47 1 57" East from 
a point in the Southerly line of said 80.00 foot wide 
strip of land, said last mentioned point being South 5 
degrees 22 1 55 11 East 40.00 feet and 443.53 feet Westerly 
along that arc of a curve concave line Station 759 plus 
28.52 in the center line of said 80.00 foot wide strip 
of land. 

EXCEPT therefrom that portion of said land lying :Sasterly 
of a 2.ine drawn ::-3.di.ally ::rom 3. point i::1 -:.~e Sout~er.:.:r 
:::.i.ne of sa:..d 30. JO ::cot ~ . .;:.de str:..:J cf ::.and di.s<:an-c 
::=:asc:arl'T -:..:J.en~cn 200. JO ::ee-c ::rom t.~e ~Jcr::.~wesc:arl::_r 

- ' - - -sorner ~I sa2a ~ana. 

_:O.L3C, :s:~cz::?~ -:..:J.er:trcm 3.ny ~:cr":i.cn -:..!:ler::of ::.-:_ri.ng ~m:.side 
c::!'le ·?a-c::m: :::.:..::1es "JI c::.:J.e ~anchc :'onanaa :1al2~u 3ec:u.i.c:: 3.S 
such line sxis<:ad a-c ::.~e t.!me o~ t.Se issuance ~f the 
?a tent ~.vhich ~vas not ::or:ned by t..!:le depcsi t. :Jf a.lluvi.cn 
f:;:-om na1:-:1ral ::rem :::1atural causes and by imper:::ep"Ci.ble 
degrees. 

ALSO EXCEPT therefrom any tide and submerged lands of the 
State of California lying below the elevation of natural 
ordinary high water mark. 

ALSO EXCEPT therefrom all minerals, oil, gas and other 
hydrocarbon substances but without right of surface 
entry. 
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89-1993990 
California Coastal Commission 
63: Howard Street, Fourth Floor 
S~n Francisco, California 94105 

IRREVOCABLE OFFER TO DEDICATE EASEMENT FOR VERTICAL PUBLIC ACCESS 

AND 

DECLARATION OF RESTRICTIONS 

THIS IRREVOCABLE OFFER TO DEDICATE VERTICAL ACCESS EASEMENT and 

DECLARATION OF RESTRICTIONS (hereinafter referred to as the "Offer") is 

made this __ 1_1 _ day of __ J_u_lY ____ , 19 ~ by __ c_a_r_l_J_._G_o_l_d_b_a_u_m ___ _ 

......,~,a..,.n,~,~,d....__J_e_a_n_e_t_t_e_G_o_l_d_b_a_u_m ______ , (hereinafter refer red to as "Gran tor") • 

I. WHEREAS, Grantor is the legal owner of a fee interest of certain 

real property located in the County of --~I~,a~s~A~n~g·e~l-e~s-----' State of 

California, legally described as particularly set forth in attached EXHIBIT A 

hereby incorporated by reference (hereinafter referred to as the "Property"); 

and 

II. ~ffiEREAS, all of the subject property is located within the 

coastal zone as defined in §30103 of the California Public Resources Code 

(hereinafter referred to as the ·~ublic Resources Code"); and 

III. WHEREAS, the California Coastal Act of 1976 (hereinafter 

referred to as the "Act") creates the California Coastal Commission 

(hereinafter referred to as the "Commission") and requires that any coastal 

development permit approved by the Commission must be consistent with the 

policies of the Act set forth in Chapter 3 of Division 20 of the Public 

Resources Code; and 

IV. WHEREAS, the People of the St~te of California have a legal 

interest in the lands seaward of the mean high tide line; and 

1 

V. WHEREAS, pursuant to the Act, the~Grantor applied to the 

RECORDED IN OFfiCIAl RECORDS 
RECORDER'S OFFICE 

LOS ANGELES CGUNTY 
MIN CAUFt'J~NIA 
PASi 2 ~ M: DEC 12 1989 
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Commission to undertake development as defined in §30106 of the Public 

Resources Code within the coastal zone of Los Angeles County; and 

VI. WHEREAS, a coastal development permit number __ 5;;..-_8;;..8;;..-_7;..;9;..4.;._ __ 

(hereinafter referred to as the "Permit") was granted on December 13, 

19~, by the Commission in accordance with the provisions of the Staff 

Recommendation and Findings attached hereto as EXHIBIT Bl~nd hereby 

incorporated by reference, subject to the following condition: 

·See Exhibit "F'~ 

Vertical Access Condition 

VI·I. WHEREAS, the Property is a parcel located between the first publi 

road and the shoreline; and 

VIII. WHEREAS, under the policies of §30210 through §30212 of the 

Public Resources Code, public access to the shoreline and along the coast 

is to ~e maximized, and in all new development projects located between 

the first public road and the. shoreline shall be provided; and 

IX. WHEREAS, the Commission found that but for the imposition of 

the above condition, the proposed development could not be found consistent 
i 

with the public access policies of §30210 through §30212 of the Public 

Resources Code and that. therefore. in the absence of such a condition, a 
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permit could not have been granted; and 

X. WHEREAS, Grantor has elected to comply with the Condition and 

execute this Offer so as to enable Grantor to undertake the development 

authorized by the Permit. 

NOW THEREFORE, in consideration of the granting of the Permit to 

the Grantor by the Commission, the Grantor hereby irrevocably offers to 

dedicate to the People of the State of California, an easement in gross and 

in perpetuity over the Property as follows: 

1. DESCRIPTION. The easement offered hereby affects that portion of 

the Property extending fran the Pacific Coast Highway to the ordinary higjl tide of the Pacific 

Ocean, generally within the geologic setback along the western property line. The easement shall 
not be less than 10' in width, and shall be sited and designed to acc<moodate access to the beach 
and as specifically described in EXHIBIT C, attached hereto and incorporated 

herein by reference. 

2. PURPOSE. The easement is for the purpose of allowing public 

pedestrian ingress and egress to and from the shoreline. 

3. DECLARATION OF RESTRICTIONS. This offer of dedication shall not 

be used or construed to allow anyone, prior to acceptance of the Offer, to 

interfere with any rights of public access acquired thr.ough use which may 

exist on the Property. After acceptance, Grantor shall not interfere with 

the public's use of the easement nor take any action inconsistent with such 

use, including, without limitation, constructing or improving the Property 

within the easement area in a manner inconsistent with the public's use or 

enjoyment thereof. Grantor shall not be bound to undertake any construction, 

maintenance or repair to provide for the public purposes hereunder. Grantor 

shall retain all normal rights and incidents of ownership of the underlying 

fee interest in the Property not inconsistent with the easement. 

4. DURATION, ACCEPTANCE AND TRANSFERABILITY. This irrevocable offer 
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oi dedication shall be binding upon the owner and the heirs, assigns, or 

successors ~n interest to the Property described above for a period of 21 

years. This Offer m~y be accepted by any agency of the State of California, 

a political subdivision, or a private association acceptable to the Executive 

Director of the Commission (hereinafter referred to as the "Grantee"). 

Such acceptance shall be effectuated by recordation by the Grantee of an 

acceptance of this Offer in the form attached hereto as EXHIBIT D. Upon 

such recordation of acceptance, this offer and terms, condition, and 

restrictions shall have the effect of a grant of vertical access easement 

in gross and perpetuity that shall run with the land and be binding on the 

heirs, assigns, and successors of the Grantor. After acceptance, this 

easement may be transferred to and held by any entity which qualifies as a 

Grantee under the criteria hereinabove stated. Acceptance of the Offer is 

subject to a covenant which runs with the land, providing that the Grantee 

may not abandon the easement until such time as Grantee effectively transfers 

said easement to an entity which qualifies as a Grantee under the criteria 

hereinabove stated. 

5. REMEDIES. Any act, conveyance, contract, or authorization by 

Grantor whether written or oral which uses or would cause to be used or 

would permit use of the easement contrary to the terms of this Offer will 

be deemed a breach hereof. The Grantor, any Grantee of this easement and 

any offeree of this Offer may pursue any and all available legal and/or 

equitable remedies to enforce the terms and conditions of the Offer and 

easement and their ~es.pective interest in the property. In the event of 

a breach, any forbearance on the part of any such party to enforce the terms 

and provisions hereof shall not be deemed a waiver of enforcement rights 

regarding any subsequent breach. 
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j. 
6. TAXES AND ASSESSMENTS. Grantor agrees to pay or cause to be paid ; 

; 

all real property taxes and assessments levied or assessed against the 

Property. It is intended that this irrevocable offer and the use 

restrictions contained herein shall constitute enforceable restrictions 

within the meaning of a) Article XIII, §8, of the California Constitution; 

and b) §402.1 of the California Revenue and Taxation Code or successor 

statute. Furthermore, this Offer, easement and restrictions shall be deemed 

to constitute a servitude upon and burden to the Property within the meaning 

of §3712(d) of the California Revenue and Taxation Code, or successor 

statute, which survives a sale of tax-deeded property. 

7. SUCCESSORS AND ASSIGNS. The terms, covenants, conditions, 

exceptions, obligations, and reservations contained in this Offer shall be 

binding upon and inure to the benefit of the successors and assigns of both 

the Grantor and the Grantee, whether voluntary or involuntary. 

8. SEVERABILITY. If any provision of this Offer is held to be invalid 

or for any reason becomes unenforceable, no other provision shall be 

thereby affected or impaired. 

Executed on this __,!.._\ __ day of --~..z._;\J:.\..::L::.:-/..~.· ___ , 19..SS., at 

SIGNED: 

/ 
/ 

/ 
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* * * NOTE TO NOTARY PUBLIC * * * If you are notarizing the signatures of 
persons signing on behalf of a corporation, partnership, or government agency 
please use the correct notary acknowledgement (jurat) as explained in your 
Notary Public Law Book. 

STATE OF CAU foRJ\ll A­

COUNTY OF~ fJS il!J&reLl~S 

) 
)ss 
) 

On this f/r!!::.ciay of .::Ji;LL.1 , 19t!]_, before me =~~U~'D~f-· __ _ 

;~4-<.- , a Notary Public, personally appeared C48L, J, tl:6X-DB~U111 
' e personally known to me, or proved to me on the basis of l:f:~'-"G ($00/3AUI'f'l. 

satisfactory ~ence, to be the person(s) whose name(s) is/are subscribed 

to this instrument, and acknowledged that he/ 

~-~ 
) ,.., "' OFFICIAL SEAL l 
~ rl~<.--, • JUDY SANDOVAL 
$ \~ .. ~ NOTARY PUBLIC · CALIFORNIA 
) 'I" "" ' PRINCIPAL OFFICE IN 
~ LOS ANGELES COUNTY 

} My Commission Expires January 1, 19.90 ,. 
__... 

STATE OF --------

COUNTY OF --------

) 

)ss 
) 

On this day of --- ------------' 19 ___ , before me-------------

-----------' a Notary Public, personally appeared------------------------

---------------personally known to me, or proved to me on the basis of 

satisfactory evidenc, to be the person(s) whose name(s) is/are subscribed 

to this instrument, and acknowledged that he/she/they executed it. 
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This is to certify that the Offer to Dedicate set forth above is 

hereby acknowledged by the undersigned officer on behalf of the California 

Coastal Commission pursuant to authority conferred by the California Coastal 

Commission when it granted Coastal Development Permit No. 5-88-794 on 

December 13, 1988and the California Coastal Commission consents to 

recordation thereof by its duly authorized officer. 

Dated: /f CJ-f7 

STATE OF CALIFORNIA ) 
)ss 

COUNTY OF SAN FRANCISCO ) 

On this fit{ day of fJfJ~PU.rlret, 19 ;5( , before me 

D.;rf2o tl.-14 ,-{ 1... Ocvg- ~ Notary Public, personally appeared 

, ·~ 4:N bc?CR?S , personally known to me to be the person 

who executed this instrument as STAFF COUNSEL of the CALIFORNIA COASTAL 

COMMISSION and acknowledged to me that the CALIFORNIA COASTAL COMMISSION 

executed it. 
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A Parcel of land in said county and state being that 
portion of the Rancho Topanga Malibu Sequit, as confirmed 
to Matthew Keller by Patent recorded in Book 1, Page 407 
et seq. , of Patents, in the office of the county recorder 
of said county, described as follows: 

Bounded Northerly by the Southerly line of that certain 
80.00 foot wide strip of land described in the Deed to 
the State of California, recorded in Book 15228, Page 
342, Official Records of said county. Bounded Southerly 
by the line of ordinary high tide of the Pacific Ocean, 
bounded Westerly by a line that bears South 21 degrees 
4' 5" East from a point in the center line of said 80.00 
foot strip of land from a point in the center line South 
64 degrees 25' 55" West 585.60 feet from Engineer's 
center line Station 733 plus 12.68 in the center line of 
said 80.00 foot wide strip of land and bounded Easterly 
by a line that bear South 11 degrees 47' 57" East from 
a point in the Southerly line of said 80.00 foot wide 
strip of land, said last mentioned point being South 5 
degrees 22' 55" East 40.00 feet and 443.53 feet Westerly 
along that arc of a curve concave line Station 759 plus 
28.52 in the center line of said 80.00 foot wide strip 
of land. 

EXCEPT therefrom that portion of said land lying Easterly 
of a line drawn radially from a point in the Southerly 
line of said 80.00 foot wide strip of land distant 
Easterly thereon 200.00 feet from the Northwesterly 
cor~er of said land. 

ALSO EXCEPT therefrom any portion thereof lying outside 
the Patent lines of the Rancho Topanga Malibu Sequit as 
such line existed at the time of the issuance of the 
Patent which was not formed by the deposit of alluvion 
from natural from natural causes and by imperceptible 
degrees. 

ALSO EXCEPT therefrom any tide and submerged lands of the 
State of California lying below the elevation of natural 
ordinary high water mark. 

ALSO EXCEPT therefrom all minerals, oil, gas and other 
hydrocarbon substances but without right of surface 
entry. 
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STATE OF CALiFORNIA-THE RESOURC~S AGEN<.. 

·CALIFORNIA COASTAl COMMISSION 
631 HOWARD STREET, •TH HOOR 

SAN FRANCISCO, CA 94105 

{415) 543-8555 

EXHIBIT B 

Due to the insufficient ledgibility for recording of tha 
Staff Report; Regular Calendar (Exhibit B) of Coastal 
Development Permit No. 5-88-794, it is on file and may be 
viewed in the offices of the Ca1ifornia Coastal 
Commission, Long Beach District Office, at 245 W. 
Broadway, Suite 380, Long Beach, California 90802-4416. 
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LEGAL DESCRIP~ION 

BEACH ACCESS EASEMENT 

AN EASEMENT FOR INGRESS AND EGRESS AND ACCESS PURPOSES OVER THAT 
PORTION OF THE RANCHO TOPANGA MALIBU SEQUITv IN THE COUNTY OF 
LOS ANGELES, STATE OF CALIFORNIA, AS CONFIRMED TO MATHEW KELLER 
BY PATENT RECORDED IN BOOK 1 PAGE 407 ET SEQ. OF ~ATENTS, RECORDS 
OF SAID COUNTY INCLUDED WITHIN A STRIP OF LAND 10 FEET WIDE THE 
EASTERLY LINE OF SAID STRIP OF LAND BEING DESCRIBED AS FOLLOWS: 

BEGINNING AT A POINT IN THE CENTERLINE OF THE 80.00 FOOT STRIP 
OF LAND DESCRIBED IN DEED TO THE STATE OF CALIFORNIA, RECORDED 
IN BOOK 15228 PAGE 342, OFFICIAL RECORDS OF SAID COUNTY, DISTANT 
ALONG SAID CENTERLINE SOUTH 64°25'55 11 WEST 585.60 FEET FROM ENGINEER'S 
CENTERLINE STATION 733 PLUS 12.68 IN THE CENTERLINE OF SAID 80.00 
FOOT WIDE STRIP OF LAND; THENCE SOUTH 21°04'05" EAST 40.12 FEET 
TO THE SOUTHERLY LINE OF SAID 80.00 FOOT WIDE STRIP OF LAND; 
THENCE ALONG SAID SOUTHERLY LINE NORTH 64°25'55" EAST 22.00 FEET 
TO THE TRUE POINT OF BEGINNING OF SAID EASTERLY LINE; THENCE 
SOUTH 25n34'05" EAST 24.00 FEET; THENCE SOUTH 36°42'54" WEST 
16.10 FEET; THENCE SOUTH 25°34'05'' EAST 5.00 FEET; THENCE SOUTH 
83°17'25" EAST 16.86 FEET; THENCE SOUTH 25°34'05'' EAST 8.00 FEET~ 
THENCE SOUTH 21°20 1 18" WEST 7.84 FEET; THENCE SOUTH 69°34'25" 
EAST 18.67 FEET: THENCE SOUTH 21°04'05" EAST TO THE LINE OF ORDINARY 
HIGH TIDE OF THE PACIFIC OCEAN. 
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Recording Requested by and 
When Recorded Mail to: 
California Coastal Commission-
631 Howard Street, Fourth Floor 
San .Francisco, California 94105 

EXHIBIT D 
PERMIT NO . 
Acceptance Certificate 
Page one ill of two ill 

CERTIFICATE OF ACCEPTANCE 

This is to certify that the interest in real property conveyed by the Offer 

to Dedicate dated -----------• executed by---------

------------- and recorded on ------------

as Instrument Number ---------- is hereby accepted by ___ _ 

-----------------------• a public agency/private 

association on ------------• pursuant to authority conferred by 

resolution of the ---------------- adopted on ___ _ 

--------• and the grantee consents to recordation thereof by its 

duly authorized officer. 

Dated: 

STATE OF CALIFORNIA ) 
)ss 

COUNTY OF ________ ) 

By: 

For: 

On this day of , in the year 
19_, before me, , a Notary Pub 1 ic, 
personally appeared-~-~~-~-~~~--~~-· personally known to 
me, or proved to me on the basis of satisfactory evidence, to be the person 
who executed this instrument as of 
-------------------and acknowledged to me that the 
------------------- executed it. 

NOTARY PUBLIC IN AND FOR 
SAID COUNTY AND STATE 
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ACKNOWLEDGEMENT BY THE CALIFORNIA COASTAL COMMISSION 

OF ACCEPTANCE OF OFFER TO DEDICATE 

This is to certify that--------------------

is a public agency/private association acceptable to the Executive Director 

of the the California Coastal Commission to be Grantee under the Offer to 

Dedicate executed by ------------------ on 

-----------• and recorded on ---------• in the 

office of the County Recorder of------------- County as 

Instrument Number -------------

Dated: 

California Coastal Commission 

STATE OF CALIFORNIA ) 
)ss 

COUNTY OF ________ ) 

On this day of , in the year 
19_, before me,---- ------.-a-:N:":""o-:t_a_r_y-:P::--ub 1 i c, 
personally appeared , personally known to 
me, or proved to me on the basis of satisfactory evidence, to be the person 
who executed this. instrument as of 
----------------- and acknowledged to me that the 
-----------------executed it. 

NOTARY PUBLIC IN AND FOR 
SAID COUNTY AND STATE 
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EXHIBIT "F" 

VERTICAL ACCESS CONDITION 

,/ ;v ... / 
i 

Prior to the transmittal of the permit, the Executive Director shall certify 
in writing that the following condition has been satisfied. The applicant 
shall execute and record a document, in a form and content approved in 
writing by the Executive Director of the Commission irrevocably offering to 
dedicate to a public.agency or a private association approved by the Execu­
tive Director an easement for public access for pass and repass from Pacific 
Coast Highway to the shoreline. The document shall provide that the offer 
of dedication shall not be used or construed to allow anyone, prior to 
acceptance of the offer, to interfere with any rights of public access ac­
quired through use which may exist on the property. 

The easement be described in metes and bounds and shall extend from the Paci­
fic Coast Highway to the ordinary high tide of the Pacific Ocean, generally 
within the geologic setback along the western property line. The easement 
shall not be less than 10 feet in width, and shall be sited and designed to 
accommodate reasonable and safe pedestrian access from the highway to the 
area along the beach dedicated in condition 2. A more detailed description 
may either follow the stairway proposed in Exhibit 3, or otherwise follow 
a potential switch back within the general area identified as geologic set­
back in Exhibit 3 if the stairway cannot be feasibly constructed. The exact 
configuration of the easement shall be determined by the Executive Director. 
The easement shall enable a private or public agency accepting maintenance 
and liability to enter, improve and maintain the access in order to provide 
pedestrian access to the shoreline. 

The easement shall be recorded free of prior liens except for tax liens and 
free of prior encumbrances which the Executive Director determines may affect 
the interest being conveyed. The offer shall run with the land in favor of 
the People of the State of Cal~fornia, binding successors and assigns of the 
app~icant or landowner. The offer of dedication shall be irrevocable for 
a period of 21 years, such period running from the date of ~ecording. 

In addition to all other recording, there shall be an explanatory note on 
the final parcel map. 

If and when a vertical public access way has been constructed within 500 
feet of the applicant's property and such accessway has been opened for pu~lic 
use and either a private association acceptable to the Executive Director 
or a public agency has accepted the responsibility for operation and main­
tenance of the accessway, the applicant may request an amendment to this 
permit to remove the recorded easement. Such amendment must be approved by 
the California Coastal Commission or successor agency prior to removal or 
revision of the recorded easement. 
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included in the report for the next succeeding meeting. If the majority of the appointed 
membership of the Planning Commission so request, the issuance of an administrative 
permit governed by this section and Public Resources Code Section 30624 shall not 
become effective, but shall, if the applicant wishes to pursue the application, be treated as 
a regular coastal permit application under Section 13.6 of the Malibu LIP, subject to the 
provisions for hearing and appeal set forth in Sections 13.11 and 13.12 of the Malibu LIP. 

13.14. EMERGENCY PERMITS 

In the event of an emergency as defined in Chapter2 of the Malibu LIP (Defmitions ), an 
application for an Emergency Coastal Development Permit ("emergency permit") shall 
be made to the Planning Director. The Planning Director may issue an emergency permit 
in accordance with Coastal Act Section 30624 and the following: 

A. Applications in cases of emergencies shall be made to the Planning 
Director by letter or facsimile during business hours if time allows, by 
telephone or in person iftime does not allow. 

B. The information to be included in the application shall include the 
following: 

1. The nature of the emergency 
2. The cause of the emergency, insofar as this can be established; 
3. The location of the emergency 
4. The remedial, protective or preventative work required to deal with 

the emergency; and 
5. The circumstances during the emergency that appeared to justify 

the course( s) of action taken, including the probable consequences 
of failing to take action. 

C. The Planning Director shall verify the facts, including the existence and 
nature of the emergency, insofar as time allows. 

D. Prior to issuance of an emergency coastal development permit, when 
feasible, the Planning Director shall notify, and coordinate with, the South 
Central Coast District office of the California Coastal Commission as to 
the nature of the emergency and the scope of the work to be performed. 
This notification shall be in person or by telephone. 

E. The Planning Director shall provide public notice of the proposed 
emergency, with the extent and type of notice determined on the basis of 
the nature of the emergency itself. The Planning Director may grant an 
emergency permit upon reasonable terms and conditions, including an 
expiration date and the necessity for a regular permit application later, if 
the Planning Director finds that: 

Exhibit 16 
CCC-05-NOV-03 and CCC-05-CD-05 
(Kelley) Page 1 of3 

& 

i 



... 
•• 

,i-1 .. ' City of Malibu LCP Local Implementation Plan 
Adopted by the California Coastal Commission on September 13, 2002 

Page 234 

1. An emergency exists and requires action more quickly than 
permitted by the procedures for administrative permits or for 
regular permits administered pursuant to the provisions of this 
chapter and Public Resources Code Section 30600.5 and the 
development can and will be completed within 30 days unless 
otherwise specified by the terms of the permit; 

2. Public comment on the proposed emergency action has been 
reviewed if time allows; and 

3. The work proposed would be temporary and consistent with the 
requirements of the City's certified LCP. 

4. The work proposed is the minimum action necessary to address the 
emergency and, to the maximum extent feasible, is the least 
environmentally damaging temporary alternative for addressing the 
emergency. 

5. The Planning Director shall not issue an emergency permit for any 
work that falls within the provisions of Public Resources Code 
Section 3 0519(b) since a coastal development permit application 
must be reviewed by the California Coastal Commission pursuant 
to provisions of Public Resources Code Section 30600.5. 

F. The emergency permit shall be a written document that includes the 
following information: 

1. The date of issuance; 
2. An expiration date; 
3. The scope of work to be performed 
4. Terms and conditions of the permit; 
5. A provision stating that within 90 days of issuance of the 

emergency permit, a regular coastal development permit 
application shall be submitted and properly filed consistent with 
the requirements of this Chapter; 

6. A provision stating that any development or structures constructed 
pursuant to an emergency permit shall be considered temporary 
until authorized by a follow-up regular coastal development permit 
and that issuance of an emergency coastal development permit 
shall not constitute an entitlement to the erection of permanent 
development or structures; 

7. A provision that states that: The development authorized in the 
emergency permit must be removed unless a complete application 
for a regular coastal development permit is filed within 90 days of 
approval of the emergency permit and said regular permit is 
approved. If a regular coastal development permit authorizing 
permanent retention of the development is denied, then the 
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development that was authorized in the emergency permit, or the 
denied portion of the development, must be removed. 

G. The emergency permit may contain conditions for removal of 
development or structures if they are not authorized in a regular coastal 
development permit, or the emergency permit may require that a 
subsequent permit must be obtained to authorize the removal. 

13.14.1 Reporting of Emergency Permits 

A. The Planning Director shall report in writing to the City Council and to the 
California Coastal Commission at each meeting the emergency permits applied 
for or issued since the last report, with a description of the nature of the 
emergency and the work involved. Copies of this report shall be available at the 
meeting and shall have been mailed at the time that application summaries and 
staff recommendations are normally distributed to all persons who have 
requested such notification in writing. 

B. All emergency permits issued after completion of the agenda for the meeting 
shall be briefly described by the Planning Director at the meetings and the 
written report required by Section 13.14.1 (A) of the Malibu LIP shall be 
distributed prior to the next succeeding meeting. 

C. The report of the Planning Director shall be informational only; the decision to 
issue the emergency permit is solely at the discretion of the Planning Director. 

13.15. FINALITY OF CITY ACTION. 

A City decision on an application for a coastal development permit shall not be deemed 
complete until ( 1) the local decision on the application has been made and all required 
findings have been adopted, including specific factual fmdings supporting the legal 
conclusions that the proposed development is or is not in conformity with the certified 
Local Coastal Program and, where applicable, with the public access and recreation 
policies of Chapter 3 of the Coastal Act, and (2) when all local rights of appeal have been 
exhausted. 

13.16. NOTICE OF FINAL LOCAL GOVERNMENT ACTION. 

A. Notice after Final City Action. Within seven (7) calendar days of a local 
government completing its review and meeting the requirements of Section 13.15 of the 
Malibu LIP, the City shall notify by first class mail the South Central Coast District 
Office of the Coastal Commission and any persons who specifically requested notice of 
such action by submitting a self-addressed, stamped envelope to the local government 
(or, where required, who paid a reasonable fee to receive such notice) of its action. Such 
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