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AMENDMENT REQUEST
STAFF REPORT AND PRELIMINARY RECOMMENDATION

Application No.: A-133-79-A1/F6760-A2
Applicant:  Ure & Diane Kretowicz Agent: SB&O, Inc. & Matt Peterson

Original Construction of a 3,066 sq. ft. first floor addition to an existing 1,350 sq. ft.
Description: two-story, single-family residence on a 1.3 acre blufftop site.

Proposed 1) Replace the requirement that the property owner offer to dedicate a

Amendment: vertical public access easement with a) an easement for emergency
lifeguard access and b) contribute $10,000 for public access improvements
in the La Jolla area; 2) remove unpermitted improvements including, but
not limited to, wooden timber stairs, retaining walls and palm trees on the
face of the coastal bluff; 3) modify an existing retaining wall located in
the yard (blufftop) of the site; and, 4) install patio, barbecue, landscaping
and modifications to the existing garage, including a car lift and storage
area.

Site: 7957 Princess Street, La Jolla, San Diego, San Diego County.
APN 350-151-01 & -02

STAFF NOTES:

The Regional Coastal Commission’s original approval of the application (F6760) for an
addition to a single-family residence was appealed to the State Coastal Commission in
1978. The Commission found that the appeal raised no substantial issue. However, a
lawsuit was filed against the Commission for, among other things, not having made
adequate findings regarding public access pursuant to Section 30604 of the Act. The
court ordered that the matter be remanded back to the Regional Commission for a
specific finding on only the issue of public access and recreation. The court allowed the
development to go forward in the interim because the petitioners failed to post the

- necessary bond for their stay. The Regional Commission adopted findings regarding

public access but did not impose any requirement for provision of public access at the
site. This decision was then appealed to the State Commission (A-133-79) who found
that the appeal raised a substantial issue. On de novo, the State Commission approved
the project with an additional condition that required the applicant to record an offer to
dedicate a vertical public access easement (from Princess Street down the bluff to the
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beach), as well as a lateral public access easement. The Commission found that without
this condition, the addition would interfere with existing public access (ref. Exhibit #3).
The State Commission found that because the residential addition displaced a blufftop
viewpoint and trail to the beach on the site, that public access should be required
elsewhere on the site. Thus, the State Commission required that the applicant record an
offer-to-dedicate (OTD) easement for public access extending from Princess Street to the
mean high tide line. However, as noted above, the court had allowed the applicant to
continue with the development under the original permit because the petitioners failed to
post the necessary bond for their stay while the Commission reviewed the proposal again
on remand, and thus, the requirement for recordation of the OTD occurred after the
development was already complete. The applicant never recorded the offer required by
the State Commission.

Summary of Staff’s Preliminary Recommendation:

Staff recommends that the Commission take one vote adopting a two-part resolution,
which would approve portions of the development and deny other portions of the
development. Staff recommends the Commission approve the applicant’s request for
after-the-fact approval for the removal of the unpermitted improvements from the bluff
face, modifications to an existing retaining wall located on the blufftop and installation of
other accessory improvements (with the exception of a portion of the proposed rear yard
patio), including modifications to an existing garage to include a car lift and storage area.
These proposed improvements will not alter the project’s consistency with geologic
stability or protection of public views or interfere with the previously required public
access easement location.

Staff recommends that the Commission deny the applicant’s request for (1) replacement
of the requirement to offer to dedicate a vertical public access easement with (a) an offer
to dedicate a vertical easement solely for emergency lifeguard access and (b) contribute
$10,000 to the Coastal Conservancy for public access improvements in the area and (2)
authorization for a portion of the proposed rear-yard patio. The proposal to replace the
previously required offer to dedicate public access easement with an easement for
emergency lifeguard access and $10,000 for public access improvements in the area is
inconsistent with the public access policies of the certified LCP and the public access and
recreation policies of the Coastal Act. The applicant’s proposal is also inconsistent with
the Commission’s findings and condition of approval of CDP A-133-79. The
Commission previously found that a pedestrian trail to the bluff and beach would be
impacted by the originally approved home addition and thus, required an offer to dedicate
access easement in a different alignment on the site. Moreover, allowing the removal of
the requirement to record an offer to dedicate a vertical public access easement across the
subject site (and allow emergency access only) would set an adverse precedent for other
projects where historic public access has been documented. While replacement access to
the small pocket beach at the base of the coastal bluffs at this location may require some
improvements by the accepting entity, that is not a reason to eliminate the requirement
for an access easement, as the prior access trail was heavily used before it was blocked by
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construction of the addition to the residence. The required replacement accessway should
be preserved so as to allow it to be accepted and possibly improved in the future.

Standard of Review: The City of San Diego certified Local Coastal Program (LCP) &
and the public access and recreation policies of the Coastal Act.

I.  PRELIMINARY STAFF RECOMMENDATION:

The staff recommends that the Commission adopt the following two-part resolution. The
motion passes only by an affirmative vote of a majority of the Commissioners present.

MOTION: I move that the Commission adopt the staff recommendation to
approve in part and deny in part the proposed amendment to
Coastal Development Permit No. A-133-79/F6760, with the
approval subject to the conditions recommended by staff, by
adopting the two-part resolution set forth in the staff report.

RESOLUTION:

Part 1: Approval with Conditions of a Portion of the Development

The Commission hereby GRANTS, as conditioned, a coastal development permit
amendment for the portion of the project consisting of the request for after-the-fact
approval of (1) removal of unpermitted improvements, including wooden timber stairs,
retaining walls and palm trees on the face of the coastal bluff; (2) modifications to an
existing retaining wall located in the yard (blufftop) of the site; (3) installation of a
barbecue, and portions of the rear yard patio and landscaping that are not sited in the
alignment of the public access easement required by CDP A-133-79 ; and (4)
modifications to the existing garage to install a car lift and storage area and adopts the
findings set forth below on grounds that the development as conditioned will be in
conformity with the certified Local Coastal Program and the public access polices of the
Coastal Act, and will not have any significant adverse effects on the environment within
the meaning of the California Environmental Quality Act.

Part 2: Denial of the Remainder of the Development

The Commission hereby DENIES a coastal development permit amendment for the
portion of the project consisting of: (1) the modification of the special condition requiring
recordation of an offer to dedicate ("OTD") both vertical and lateral public access
easements by replacing the requirement for the vertical public access easement with a
requirement for a vertical easement solely for emergency lifeguard access; (2) the
addition of a requirement to pay $10,000 for public access improvements in the area on a
blufftop lot on Princess Street in La Jolla, to compensate for the elimination of public
access to the bluff and beach on the site; and (3) the additional authorization to construct
the portions of the proposed rear yard patio and fence that are sited in the alignment of
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the public access easement required by CDP A-133-79; and adopts the findings set forth
below, on the grounds that the development and the amended permit would not be in
conformity with the provisions of the certified Local Coastal Program and the public
access policies of the Coastal Act, and would result in significant adverse impact on the
environment within the meaning of the California Environmental Quality Act that are
avoidable through feasible mitigation measures and/or alternatives to the proposal.

II. Special Conditions.
The permit amendment is subject to the following conditions:

1. Revised Final Plans. PRIOR TO THE ISSUANCE OF THE COASTAL
DEVELOPMENT PERMT AMENDMENT, the applicant shall submit to the Executive
Director for review and written approval, final plans for the proposed development,
including a site plan that has been approved by the City of San Diego. Said plans shall be
in substantial conformance with the plans prepared by SB&O, Inc. Planning Englneenng
Surveying, dated 9/8/04, except they shall be revised as follows:

a. The location of the offer to dedicate a vertical public access easement, as
required pursuant to CDP #A-133-79 shall be clearly delineated on the site
plan. The easement shall be 5 ft. in width and shall commence at the street
along the southern side yard in the area where there are steps. Beyond the
existing steps/stairway the access easement shall extend in a northwesterly
direction along the top of the slope until it reaches the alignment of the historic
path where it then extends in a southwesterly direction, traversing down the face
of the bluff, to the beach (ref. Exhibit No. 3).

b. No fencing and/or patio improvements shall be permitted in the side yard (south
of the residence) within the area of the Offer-to-Dedicate Access Easement as
delineated in the site plan approved by the Executive Director pursuant to
subsection (a) above. No other improvements shall be permitted which would
interfere with this access easement.

c. All existing and proposed accessory improvements shall be identified. All
accessory improvements (including, but not limited to, patios, decks, walkways,
and open shade structures) proposed within the rear yard (west of the residence
adjacent to the coastal bluff) area must be “at-grade” and located no closer than 5
ft. from the edge of the existing slope/bluff, as delineated on the site plan and as
shown on Exhibit No. 2 to the May 23, 2005 staff report.

d. The rear yard patio shall be revised to remove all portions that lie within the 5 ft.
wide public access easement location.

The permittee shall undertake the development in accordance with the approved plans.
Any proposed changes to the approved plans shall be reported to the Executive Director.
No changes to the plans shall occur without a Coastal Commission approved amendment
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to this coastal development permit unless the Executive Director determines that no
amendment is legally required.

2. Accessory Improvements. In the event that erosion or bluff failure threatens the
retaining wall located in the rear yard (west of the residence adjacent to the coastal bluff)
of the site, patio, barbecue or landscaping, the threatened improvement(s) shall be
removed. The retaining wall located in the rear yard of the site, patio, barbecue and
landscaping are authorized to remain in place only until they are threatened by erosion or
bluff failure. The approval of this permit shall not be construed as creating a right to
shoreline protection under the certified LCP for such structures. By acceptance of this
permit, the applicant hereby waives, on behalf of itself and all successors and assigns,
any rights to construct such devices that may exist under the certified LCP. Prior to
removal of the retaining wall located in the rear yard of the site, patio, barbecue or
landscaping, the permittee shall obtain a coastal development permit for such removal
unless the Executive Director determines that no permit is legally required.

3. Revised Landscape/Yard Area Fence Plans. PRIOR TO THE ISSUANCE OF
THE COASTAL DEVELOPMENT PERMIT AMENDMENT, the applicant shall submit
to the Executive Director for review and written approval, revised landscaping and fence
plans approved by the City of San Diego. The plans shall be in substantial conformance
with the plans as submitted by SB&O, Inc. Planning Engineering Surveying, dated
9/8/04, except for the revisions cited below. The plans shall be revised to keep the side
yard (south of the residence) clear to enhance public views from the street toward the
ocean. Specifically, the plans shall be revised to incorporate the following:

a. A view corridor a minimum of 4 ft. wide shall be preserved along the southern
side yard. All proposed landscaping in the southern yard area shall be
maintained at a height of three feet or lower to preserve views from the street
toward the ocean.

b. All landscaping shall be (1) drought-tolerant and native or (2) non-invasive plant
species (i.e., no plant species listed as problematic and/or invasive by the
California Native Plant Society, the California Exotic Pest Plant Council, or as
may be identified from time to time by the State of California shall be employed
or allowed to naturalize or persist on the site. No plant species listed as ‘noxious
weed’ by the State of California or the U.S. Federal Government shall be utilized

within the property).
c. No permanent irrigation shall be permitted on the site.

d. Any proposed fencing in the yard areas (not located within the Offer-to-Dedicate
access easement areas as delineated in the site plan approved by the Executive
Director pursuant to Special Condition 1(a)) shall not obstruct public views
toward the ocean and shall have at least 75 percent of its surface area open to

light.
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€. A written commitment by the applicant that all required plants on this site
shall be maintained in good growing condition and whenever necessary,
shall be replaced with new plant materials to ensure compliance with the
approved landscape requirements shall be included.

f. A written commitment by the applicant that five years from the date of the
issuance of the coastal development permit, the applicant will submit for the
review and written approval of the Executive Director, a landscape monitoring
report, prepared by a licensed Landscape Architect, that certifies whether the on-
site landscaping is in conformance with the landscape plan approved pursuant to
this Special Condition. The monitoring report shall include photographic

documentation of plant species and plant coverage.

The permittee shall undertake the development in accordance with the approved
landscape and fence plans. Any proposed changes to the approved plans shall be
reported to the Executive Director. No changes to the plans shall occur without a
Commission-approved amendment to the permit unless the Executive Director
determines that no such amendment is legally required.

4. Prior Conditions of Approval. All other terms and conditions of the original
approval of Coastal Development Permits #A-133-79 and #F6760 not specifically
modified herein, shall remain in full force and effect.

5. Assumption of Risk, Waiver of Liability and Indemnity

A. By acceptance of this permit, the applicant acknowledges and agrees (i) that the site
may be subject to hazards from bluff retreat and erosion; (ii) to assume the risks to
the applicant and the property that is the subject of this permit of injury and damage
from such hazards in connection with this permitted development; (iii) to
unconditionally waive any claim of damage or liability against the Commission, its
officers, agents, and employees for injury or damage from such hazards; and (iv) to
indemnify and hold harmless the Commission, its officers, agents, and employees
with respect to the Commission’s approval of the project against any and all
liability, claims, demands, damages, costs (including costs and fees incurred in
defense of such claims), expenses, and amounts paid in settlement arising from any
injury or damage due to such hazards.

6. Deed Restriction. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT AMENDMENT, the applicant shall submit to the Executive
Director for review and approval documentation demonstrating that the applicant has
executed and recorded against the parcel(s) governed by this permit amendment a deed
restriction, in a form and content acceptable to the Executive Director: (1) indicating
that, pursuant to this permit amendment, the California Coastal Commission has
authorized development on the subject property, subject to terms and conditions that
restrict the use and enjoyment of that property; and (2) imposing the Special Conditions
of this permit amendment as covenants, conditions and restrictions on the use and
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enjoyment of the Property. The deed restriction shall include a legal description of the
entire parcel or parcels governed by this permit amendment. The deed restriction shall
also indicate that, in the event of an extinguishment or termination of the deed restriction
for any reason, the terms and conditions of this permit amendment shall continue to
restrict the use and enjoyment of the subject property so long as either this permit or the
development it authorizes, or any part, modification, or amendment thereof, remains in
existence on or with respect to the subject property.

7. Condition Compliance. WITHIN 60 DAYS OF COMMISSION ACTION ON
THIS CDP APPLICATION, or within such additional time as the Executive Director
may grant for good cause, the applicant shall satisfy all requirements specified in the
conditions hereto that the applicant is required to satisfy prior to issuance of this permit
amendment. Failure to comply with this requirement may result in the institution of
enforcement action under the provisions of Chapter 9 of the Coastal Act.

III. Findings and Declarations.

The Commission finds and declares as follows:

A. General Findings Applicable to Both Approval in Part and Denial in Part

1. Amendment Description., The proposed project represents an amendment to a
coastal development permit approved by the Commission for the construction of a 3,066
sq. ft. addition to an existing 1,350 sq. ft. single-family residence. The proposal is to
replace the requirement that the property owner record an offer to dedicate a vertical
public access easement with: (1) an offer to dedicate a vertical easement solely for
emergency lifeguard access and (2) contribute $10,000 to enhance coastal access or other
coastal improvements in the La Jolla area. To accomplish this, the proposed amendment
would have to (1) modify the sole special condition of permit A-133-79, which required
recordation of an Offer to Dedicate (OTD) both vertical (from Princess Street down the
bluff face to the beach) and lateral public access easements, to limit the terms of the
vertical easement to being only for emergency lifeguard access; and (2) impose a new
condition requiring the payment of $10,000 (to the Coastal Conservancy) for public
access improvements in the area of the project site and recording of an easement for
emergency access only. Also sought is after-the-fact approval for the removal of
unpermitted improvements on the subject site consisting of rear wood timber stairs, a
portion of a retaining wall within the five foot coastal bluff setback, palm trees and the
irrigation system. In addition, the amendment would authorize proposed new physical
construction. The proposal includes construction of an at-grade concrete patio, barbeque
counter, area drains, staircase, interior garage improvements and landscaping. The
proposed garage improvements include excavation and removal of approx. 130 cy. of
uncompacted fill material to allow an additional parking space, which includes a car lift
and storage.

The 1.31 acre site is situated atop a 55-ft. high coastal bluff located off a cul-de-sac at the
northern terminus of Princess Street in the La Jolla community of the City of San Diego.
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The existing residence is situated on the flatter portion of the site, directly adjacent to
Princess Street, with the site sloping steeply down from the home to the north and west.
There is no existing shoreline or bluff protection on the subject site. Surrounding
development includes single family homes to the east and south and the Pacific Ocean to
the north and west.

The City of San Diego has a certified LCP, and the subject site is within the City’s permit
jurisdiction. However, since the subject application represents an amendment to a
Commission-approved coastal development permit, the Commission has jurisdiction over
this application. Nevertheless, the standard of review is the certified LCP (the City’s
Land Development Code and La Jolla Land Use Plan) and, because the subject site is
between the sea and the first public road, the public access and recreation policies of the
Coastal Act.

2. Detailed Project History. The home on the site was originally constructed around
1915. Over the years, the home was added to and remodeled several times. In June of
1977, the Regional Commission denied an application (#F5265) for a substantial addition
(3,300 sq. ft.) to the 1,350 sq. ft. home on the site, finding that the development would
have a significant adverse impact on scenic resources in the area as it would significantly
encroach onto the visually prominent bluff seaward of the existing home.

In June of 1978, the Regional Commission approved CDP #F6760 for construction of a
3,066 sq. ft. addition to the existing 1,350 sq. ft. single-family residence, finding that this
“scaled-back” version of the previous application did not project further seaward than the
existing line of development, thereby reducing its impact on visual resources. The permit
was approved with special conditions requiring that the development comply with the
recommendations of the geology report, that the southwest corner of the proposed
addition (15 ft. x 15 ft.) be cantilevered to “ensure the integrity of the slope”, and that the
final drainage plans be submitted. The decision on this matter was subsequently appealed
to the State Commission (A-221-78), but the State Commission found that the appeal '
raised no substantial issues on July 18, 1978. The grounds for the appeal were that
inadequate public access findings were made.

A lawsuit was then filed against the Commission for, among other things, not having
made adequate findings regarding public access and recreation as required by Section
30604 of the Coastal Act for development located between the first public road and the
sea. The court subsequently found that the development was located between the first
public road and the sea and that the finding on public access and recreation was not
sufficiently specific to comply with the requirements of Section 30604(c) of the Act. The
court ordered that the matter be remanded back to the Regional Commission for a
specific finding on only the issue of public access and recreation. In addition, the court
allowed the development to go forward in the interim because the petitioners failed to
post the necessary bond for a stay. The Regional Commission subsequently adopted
more specific findings regarding public access and recreation but did not impose any
special requirements for the provision of public access at the site. This decision was then
also appealed to the State Commission (A-133-79). On September 20, 1979, the State
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Commission found that additional public access provisions should be required, as the
new addition displaced a trail that had historically and continuously been used by the
public for access to the shoreline below, adequate access did not exist nearby, and the
new addition also displaced a viewpoint on the bluff. The Commission imposed a special
condition on the permit requiring the applicant to record offers to dedicate both lateral
(across the ocean frontage of the parcel from the toe of the bluff to the mean high tide
line) and vertical (5 ft. wide extending from street down the bluff to the mean high tide
line) public access easements. By the time the Commission imposed the access
conditions, the applicant had already completed construction of the proposed addition in
compliance with the permit as previously issued (ref. Exhibit No. 2 which shows the
footprint of the residence at the time prior to the addition(s) and the footprint of the
permitted addition(s) approved pursuant to CDP #F6760). Therefore, the State
Commission required that the vertical access be located in a slightly different location
than the historic trail in order to accommodate the addition. The offers to dedicate access
were not recorded. Because the permit for the addition was issued during the litigation
and appeal, it was issued with the number F6760. When the State Commission heard the
appeal it gave the permit a new number — A-133-79. Therefore, the permit for the
addition is identified by both numbers: A-133-79/F6760.

Then, in 1980, the applicant requested and received approval of an amendment to the
permit to authorize drainage structures which had already been constructed without
authorization. That is, the applicant implemented the drainage improvements without
authorization and subsequently received approval through an after-the-fact permit
amendment for the revised drainage plans.

In 1999, the City of San Diego approved a Coastal Development Permit for construction
of a pool with spa, a concrete deck, barbecue counter, retaining walls, drains and
landscaping in the rear yard of the blufftop site that contains the existing single-family
residence. The proposal also included removal of a number of existing unpermitted
improvements (wooden timber stairs, retaining walls and palm trees) on the face of the
coastal bluff. No changes to the existing single-family residential structure were
proposed. The Commission appealed the subject approval as A-6-LJS-01-95 on 6/25/01.
The basis of the appeal was that the proposed development was allegedly inconsistent with
the certified LCP as it related to blufftop setbacks, geologic hazards, protection of public
views and public access. In particular, a swimming pool was proposed projecting beyond
the bluff edge of the subject site. The certified LCP requires such structures to be sited a
minimum distance of 25 feet from the edge of the bluff. A second major issue raised with
the project was that it was inconsistent with the conditions of approval of Coastal
Development Permit #A-133-79/F6760, which required recordation of an offer for a
public vertical access easement across the subject site.

The appeal was thus scheduled for Commission review. On August 6, 2001, the
Commission found that a Substantial Issue existed with respect to the grounds on which
the appeal was filed. The de novo review of the permit application was subsequently
scheduled for the Commission’s October, 2001 meeting and then again at its June, 2002
meeting. Both times the project was postponed by the applicant. Subsequently, on
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5/14/02, the project was withdrawn by the applicant which resulted in no permit for the
development at the City or the Coastal Commission. The City subsequently sued the
applicant over the unpermitted development that was present on the site. After this time,
the applicant worked with both the Coastal Commission’s enforcement staff as well as
the City’s code enforcement staff to resolve the outstanding violations.

As part of the resolution of the outstanding violations on the subject site (and the related
litigation that the City had instituted against the applicant), the applicant entered into a
“Stipulated Judgment” with the City of San Diego, dated 4/12/04, and, as agreed upon by
the City and the applicant, the applicant then proceeded to seek an amendment to the
previous Coastal Development Permit with the Coastal Commission, concurrent with the
City’s Site Development Permit, to address all the unpermitted development. As
explained above, the State Commission amended CDP #F6760 to include the
requirements for public access. As noted above, some of the development proposed by
the applicant would block access to the area of the offer to dedicate a public access
easement that was required in CDP A-133-79/F6760. However, since the Regional
Commission permit was issued, this application is referred to as an amendment to both
the State Commission permit (A-79-133) and the Regional Commission permit (#F6760).

3. Procedural Issues Raised by the Applicant’s Representative. The subject project
was scheduled for the May 12, 2005 Commission Meeting. On May 9, 2005, the

applicant’s representative sent a letter to the Commission requesting a postponement (ref.
Exhibit #6). In addition, it was stated in the letter “...it is our position that our clients’
application has been deemed approved by operation of law because the Coastal
Commission has not complied with the mandatory timeframes within which to act on our
clients’ application. Therefore, we are reserving our clients’ right to assert that the
project has already been deemed approved by operation of law prior to this request for a
postponement.” Subsequently, on May 11, 2005, the applicant’s representative submitted
another letter (ref. Exhibit #7) that raised a number of procedural issues that are
addressed below.

First, the applicant’s representative suggests that the application has been deemed
approved by operation of law as “over 261 days will have lapsed from filing the
Application.” However, this is not an accurate statement. The applicant’s representative
originally submitted a regular permit application on July 22, 2004. On August 20, 2004,
Coastal Commission staff notified the applicant that the CDP application was submitted
in error, that the application should be an amendment to the existing Coastal Commission
permit for the site. On August 24, 2004, the applicant’s representative submitted an
amendment application to amend CDP #F6760. On September 8, 2004, a letter was sent
to the applicant’s representative notifying them that the application was non-filed
pending submittal of additional information (ref. Exhibit #8). On February 11, 2005, the
final requested documents were received and the application was deemed complete and
filed. Thus, while the amendment application was submitted on August 24, 2004, it was
incomplete and the applicant was notified of such in writing within 30 days as prescribed
by the Permit Streamlining Act. Therefore, the Commission is in compliance with the
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time limits in the Permit Streamlining Act if it acts on this proposal within 180 days of
February 11, 2005, the date that the complete application was filed.

Second, the applicant’s representative suggests that his clients did not agree with the
Commission staff’s conclusion that an amendment was necessary but that nevertheless
they submitted an amendment application on 8/24/04. As noted above, in order to settle
a case between the City of San Diego and the applicant regarding various violations on
the site, the City and the applicant entered into a stipulated judgment. Pursuant to the
City of San Diego’s Stipulated Judgment (Stipulation in Full Settlement of Final
Judgment of Permanent Injunction — ref Exhibit #9 attached), the applicant was not only
aware that an amendment to the Coastal Commission CDP was necessary but agreed to
do so within 60 days of signing the Judgment. Item #6 on Page 3 of the in the Judgment
required that:

Within 60 days from the date of this Stipulated Judgment, Defendants shall submit a
complete set of plans (including all necessary drawings reports, calculations, and
fees) to the California Coastal Commission (“CCC”), for the purpose of obtaining an
amendment to the previously-issued Coastal Development Permit for the
PROPERTY (CDP No. F6760 and F6760-A), said amendment to address all
previously unpermitted and future proposed grading, clearing, grubbing, excavating,
filling, and/or development on the PROPERTY, related to each of the following:...

Thus, it is clear that as part of the City’s Stipulated Judgment, the applicant agreed to
submit an application for an amendment to the previous coastal development permit for
the site to the Coastal Commission. As explained above, the applicant’s proposal
actually requires amendment to the public access condition of CDP A-133-79/F6760.

The applicant’s representative also asserts that Commission staff, eight (8) months after
submittal of the application, unilaterally decided to assign a completely different and new
application number to the request and that the amendment was to “a permit which does
not exist.” While it is true that Commission staff notified the applicant that a different
application number was being assigned to the project, it was done to accurately reflect the
record. As noted above, in 1978, the Regional Commission approved CDP #F6760 for
construction of a 3,066 sq. ft. addition to the existing 1,350 sq. ft. single-family
residence. After a lawsuit, the Regional Commission permit was appealed to the State
Commission and assigned a new number (A-133-79). The State Commission found that
additional public access provisions should be required and imposed a special condition
requiring the applicant to record offers to dedicate both lateral and vertical public access
easements.

It was routine practice at the time for the State Commission to assign a different permit
number when a Regional Commission permit was appealed to it. The permit would then
be issued with the State Commission number, not the Regional Commission number.
Here, however, the Regional Commission permit had been issued during the
litigation/appeal and therefore, the permit as initially issued had the F6760 number of the
Regional Commission. Thus, the permit is identified by two numbers. It should be noted
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that the conditions of approval of F6760 all addressed what construction was approved or
how the construction should occur, and are not the type of conditions that continue to
apply indefinitely. Thus, since the addition was already completed when the State
Commission acted on the appeal, the conditions of F6760 had already been met.
Therefore, it was appropriate for the State Commission to simply impose the additional
condition that was necessary for public access, rather than reissue the permit with all the
conditions. To avoid any confusion, and for the sake of completeness, the permit for the
addition is identified as CDP A-133-79/F6760.

The applicant’s representative also states that CDP#A-133-79 is invalid because it
expired. The Commission disagrees. The State Commission permit, A-133-79, which
was an appeal of F6760, was effectively issued at the time it was approved because the
development had already commenced. Because the permit that was on appeal had
already been issued by the Regional Commission and the addition was already
completed, the wording of the condition for public access imposed by the State
Commission in A-133-79 indicating that the condition had to be satisfied "prior to
issuance of the permit" was an oversight or poor choice of words. The applicant’s
interpretation would effectively mean that compliance with the condition of approval of
A-133-79 is not required and never was required; and that the State Commission action
on the appeal was meaningless. The Commission rejects this interpretation and finds that
CDP A-133-79 is valid and that the condition of approval continues to apply to the
applicant’s property.

Lastly, the applicants’ representative states that the public notice is incorrect as it
indicates that the applicant requested to delete the requirement to dedicate a vertical
public access easement. It is stated that a more factual and accurate description of the
applicant’s application is that a “generous offer” is being proposed to dedicate an
easement for lifeguard emergency rescues access consistent with the Commission’s
recently certified La Jolla Community Plan/LCP Update. However, this statement is
incorrect. While the applicant’s amendment request does not specifically request deletion
of the access easement requirements, this is required to allow the applicant’s proposed
development that would block the area of the access easement. Prior to submitting the
application, the applicant and his representative had been working for many months with
Commission staff to develop alternatives for the replacement of the public access
requirement as the applicant felt that public access was not safe or appropriate on his site.
To document this and the applicant’s intent, several letters were submitted by the
applicant. In a letter dated November 21, 2003, from the applicant to Lee McEachern
(ref. Exhibit #11), it is stated:

I wish to thank you again for taking the time to personally meet with me to both
inspect and discuss certain proposed coastal improvements near our residence at 7957
Princes Street, La Jolla, (“property”). Pursuant to our conversation, we are

requesting that in exchange for coastal staff’s supporting deletion of the public
access requirement on our Property, that we will provide the following Coastal
Access Improvements (“Improvements”): ... emphasis added
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Thus, the applicant acknowledged the need to amend the coastal development permit for
the property. As such, the project description to replace the requirement that the property
owner offer to dedicate a vertical public access easement with 1) an easement for
emergency lifeguard access and 2) contribute $10,000 for public access improvements in
the La Jolla area is accurate.

B. Approval Findings and Declarations.

Except as otherwise indicated, the findings in this section apply only to that portion of the
application that is described in Part 1 of the Commission’s resolution on this permit
application, which portion is therefore being conditionally approved.

1. Shoreline Hazards//Scenic Quality. The amendment application requests after-the-
fact approval for the removal of a number of unpermitted improvements (wooden timber
stairs, retaining walls and palm trees) on the face of the coastal bluff. The applicant also
seeks after-the-fact approval of the removal of a portion of a retaining wall in the rear
yard. New improvements consist of the construction of an at-grade patio (travertine tile
and slate), barbecue, retaining wall and landscaping in the rear yard of a single-family
residence. The location of the patio and retaining wall are seaward of the residence on
the flattest portion of the site. Other new improvements also include interior
modifications to an existing garage which will include the removal of approximately 130
cy. of uncompacted fill material (gravel) and installation of a car lift, which will provide
one more parking space in the enclosed garage and interior storage.

Section 143.0143(f) of the City of San Diego’s certified LCP Implementation Plan
addressing Development Regulations for Sensitive Coastal Bluffs is applicable to the
proposed development and states the following:

(f) All development including buildings, accessory structures, and any addition to
existing structures shall be set back at least 40 feet from the coastal bluff edge,
except as follows:

(1) The City Manager may permit structures to be located between 25 and 40
feet from the bluff edge where the evidence contained in a geology report
indicates that the site is stable enough to support the development at the
proposed distance from the coastal bluff edge and the project can be
designed so that it will not be subject to or contribute to significant
geologic instability throughout the anticipated life span of the primary
structures, and no shoreline protection is required. Reductions from the
40-foot setback shall be approved only if the geology report concludes
the structure will not be subject to significant geologic instability, and not
require construction of shoreline protection measures throughout the
economic life span of the structure. In addition, the applicants shall
accept a deed restriction to waive all rights to protective devices
associated with the subject property. The geology report shall contain:
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(A) An analysis of bluff retreat and coastal stability for the project site,
according to accepted professional standards;

(B) An analysis of the potential effects on bluff stability of rising sea
levels, using latest scientific information;

(C) An analysis of the potential effects of past and projected El Nino
events on bluff stability;

(D) An analysis of whether this section of coastline is under a process of
retreat.

(2) Accessory structures and landscape features customary and

incidental to residential uses shall not be closer than 5 feet to the
coastal bluff edge provided, however, that these shall be located at
grade. Accessory structures and features may be landscaping,
walkways, unenclosed patios, open shade structures, decks that are
less than 3 feet above grade, lighting standards, fences and wall,
seating benches, signs, or similar structures and features,
excluding garages, carports, building, pools, spas, and upper floor
decks with load-bearing support structures.

- The City’s implementation plan defines a coastal bluff as follows:

3. Coastal Bluff. Within the Coastal Zone, an escarpment or steep face of rock,
decomposed rock, sediment, or soil resulting from erosion, faulting, folding, or
excavation of the land mass. It may be flat, curved, or steplike. For the purposes
of these regulations, a coastal bluff is limited to those features having vertical
relief of ten (10) feet or more. [...]

In addition, the Certified La Jolla Community Plan and Local Coastal Program Land Use

Plan (2004) contains numerous policies addressing the protection of coastal bluffs which
includes, in part:

The City should preserve and protect the coastal bluffs, beaches and shoreline areas
of La Jolla assuring that development occurs in a manner that protects these
resources, encourages sensitive development, retains biodiversity, and
interconnected habitats and maximizes physical and visual public access to and
along the shoreline.

[..

N

Prohibit coastal bluff development, on or beyond the bluff face, except for public

stairways and ramps to provide access from the bluff top to the beach or to maintain
bluff stability.
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e Permit the placement of shoreline protective works, such as air-placed concrete,
seawalls, revetments and parapets, only when required to serve coastal-dependent
uses or when there are no other feasible means to protect existing principal structures
such as homes in danger from erosion, and when such protective structures are
designed to eliminate or mitigate adverse impacts on shoreline sand supply... [p. 60]

¢ Direct roof and surface drainage away from the bluff towards the street or into special
drainage facilities that have been equipped to divert water from flowing over the
bluff. [p.60]

The subject site is located on a blufftop lot located at the north end of the cul-de-sac of
Princess Street where it meets Spindrift Drive in La Jolla. The bluffs are steep and exist
on both the north and west sides of the subject site. The existing residence is located on
the flat part of the site close to the street frontage. The applicant is proposing several
improvements on the bluff'side of the site but they will all be set back adequately from
the bluff edge pursuant to the above cited regulations. All proposed accessory
improvements will be set back a minimum of 5 feet from the slope/bluff edge, consistent
with the certified LCP. The project plans clearly show the contour line (approximately
52 ft. MSL) as the location of the coastal bluff edge as determined by the Commission’s
technical services staff (ref. Exhibit No. 2). This contour line was used for purposes of
setbacks for the proposed improvements, as required by the certified LCP.

From the street frontage, access to the rear yard is gained from the south side of the
residence where there is a gate. Beyond the gate there is a concrete walkway and steps
which lead down in elevation to the back yard. As one turns the corner of the house in
the back yard there is a small flat lawn area immediately adjacent to the house. Grass
and other vegetation then cascades down the west-facing and north-facing bluff face of
the subject site. Also in the rear yard, on the north side of the residence, there is an
improved at-grade concrete patio and a deck at the upper story of the residence. The
shoreline below the site is a rocky shoreline and there is no existing physical access
through the subject site to this area. However, at very low tide elevations, public access
to the beach below is accessible from the north.

There are no existing seawalls or bluff retaining walls in the immediate coastal area and
none are proposed with the subject amendment request. The proposed improvements
include accessory improvements in the rear yard of the home and the proposed interior
garage improvements located outside the geologic setback area. In addition, as part of
the after-the-fact improvements, the applicant is removing a portion of a retaining wall in
the rear yard that extends beyond the bluff edge. As noted previously, all the proposed
new accessory improvements are located 5 ft. or more inland from the bluff edge,
consistent with the certified LCP. However, given that the accessory improvements are
closest to the bluff edge, there is the potential for these improvements to be subject to
threat from erosion in the future leading to request for shore/bluff protection. However,
the certified LCP does not allow for shoreline protection devices to protect accessory
improvements and the applicant has proposed to waive any rights to future shoreline
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protection to protect any of the proposed accessory improvements. Special Condition #2
is attached to memorialize the applicant’s proposal.

In addition, the subject amendment also includes a request for after-the-fact authorization
for removal of several unpermitted improvements on the face of the coastal bluff. These
improvements included several wooden timber stairs, retaining walls and palm trees as
well as portions of a retaining wall. Several of these improvements were on the face of
the coastal bluff and extended beyond the bluff edge. However, as noted, all of these
improvements have been removed. Furthermore, all of the currently proposed accessory
improvements in the back yard near the bluff edge are proposed to be sited consistent
with the certified LCP and will observe a minimum of 5 foot setback from the bluff edge
and are to be at-grade. As such, the proposed development is found to be consistent with
the geologic hazard and blufftop setback policies of the certified LCP. ‘A portion of the
proposed patio improvements in the rear yard, however, is proposed to be located in the
area of the previously required access easement and as such, cannot be permitted (ref.
Exhibit No. 3). For this reason, Special Condition No. 1(d) requires that the
improvements located in this area be deleted. The details pertaining to these
improvements are further discussed in the denial findings of this staff report.

Although the Commission finds that the proposed patio and garage improvements have
been designed to minimize the risks associated with their construction, the Commission
also recognizes the inherent risk of blufftop development. The proposed accessory
improvements will be subject to blufftop erosion. Thus, there is a risk of damage to the
accessory improvements as a result of erosion. Given that the applicant has chosen to
construct these improvements despite these risks, the applicant must assume the risks.
Accordingly, Special Condition #5 requires the applicant to acknowledge the risks
associated with this development, waiving any claims against the Commission for injury
or damage that may result from such hazards, and agreeing to and indemnify the
Commission against claims for damages that may be brought by third parties against the
Commission as a result of its approval of this permit. Special Condition #6 requires the
permit and findings be recorded to assure future property owners are aware of the permit
conditions. In addition, Special Condition #2 advises the applicant that in the event that
erosion or bluff failure threatens the retaining wall located in the west yard (blufftop) of
the site, patio, barbecue and landscaping, they shall be removed. The retaining wall
located in the west yard of the site, patio, barbecue and landscaping are authorized to
remain in place only until they are threatened by erosion or bluff failure. The approval of
this permit shall not be construed as creating a right to shoreline protection under the
certified LCP, and the condition advises the applicants that they waive their rights to
constructing any such devices as a result of these improvements.

In terms of protection of scenic quality and the visual resources of the subject site, the
certified LCP and the La Jolla Community Plan contain numerous policies addressing the
protection of public views to the ocean. Some of these include:
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Public views to the ocean from the first public roadway adjacent to the ocean shall be
preserved and enhanced, including visual access across private coastal properties at
yards and setbacks. (p. 50)

Protect public views to and along the shoreline as well as to all designated open space
areas and scenic resources from public vantage points as identified in Figure 9 and
Appendix G (Coastal Access Subarea maps). Public views to the ocean along public
streets are identified in Appendix G. Design and site proposed development that may
affect an existing or potential public view to be protected, as identified in Figure 9 or
in Appendix G, in such a manner as to preserve, enhance or restore the designated
public views.” (Plan Recommendation 2.c., p. 56)

“Where existing streets serve as public vantage points, as identified in Figure 9 and
Appendix G including, but not limited to, view corridors and scenic overlooks and
their associated viewsheds, set back and terrace development on corner lots and/or
away from the street in order to preserve and enhance the public view provided from
the public vantage point to and along the ocean....” (Plan Recommendation 2e, p.
56)

The subject site is located at the northwest corner of Princess Street and Spindrift Drive
in La Jolla on a coastal blufftop lot. The site is located within a major scenic viewshed,
as identified in the certified Land Use Plan. However, none of the proposed
improvements recommended for approval discussed in this part of the report will have
any adverse effect on pubic views of the ocean. The subject property is situated at a
lower elevation than Spindrift Drive and as such, none of the improvements on the site
would project into the viewline of the ocean as viewed from this street. However, the site
is highly visible from public areas to the south, including the Coast Walk Trail, a public
trail along the bluffs leading up from a major public access point known as Goldfish
Point above La Jolla Caves, which is just north of La Jolla Cove. The trail is used by
members of the public for walking, jogging and sight-seeing. In addition, people use the
ocean for swimming and kayaking in this area. A popular route with swimmers in the
area is from la Jolla Cove to La Jolla Shores and back. Others swim out to different
buoys that are located seaward of the Cove and back to the beach at the Cove. The
subject site is highly visible from all of these vantage points, not to mention from
offshore boats, outside of the “boat free zone”, etc. However in this particular case, none
of the proposed improvements will result in an adverse visual impact. The unpermitted
improvements that occurred on the site (bluff face structures) have already been removed
and the area restored to its former condition. No improvements are proposed to the
exterior of the existing two-story residence. All the proposed improvements, with the
exception of the BBQ are either interior or at-grade. In this particular case, the proposed
BBQ and patio are minor accessory improvements and will not be highly noticeable from
any of the public vantage points noted above. Furthermore, the improvements to the
garage are all interior and will not be visible. The City, in its review of the development,
did, however require that the southern side yard be deed restricted to function as a “view
corridor” across the subject site, consistent with the certified LCP which requires that the
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side yards be free of obstructions and that only open fencing is installed to enhance
public views across properties located between the first public road and sea.

~As noted in the language of the certified LCP, because the subject site is located between
the first public road and sea and may affect an existing public view to be protected (in
this case, a major viewshed) as identified in Figure 9 or Appendix G of the certified LCP,
the development must be sited in a manner to preserve, enhance or restore the designated
public view. Special Condition No. 3 therefore requires the south yard area be restricted
for purposes of ensuring public views in this location are maintained. There is an
existing concrete stairway in the southern side yard so no plant materials can be placed in
this location. However, beyond the stairway further south along the side yard, there is the
potential for the planting of tall trees, etc. which could impede public views to the ocean.
For this reason, the condition requires the south yard area will be maintained free of
vegetation (no greater than 3 ft. in height), such that no trees or a tall hedge is planted, in
order to preserve views of the ocean in this viewshed. It should be noted that this latter
area is not within the area of the Offer to Dedicate access easement (ref. Exhibit No. 3).
The condition further requires that any fencing in the south yard area (not located within
the Offer to Dedicate access easement area) be composed of open materials to assure any
e3isting public views are maintained and potentially enhanced.

Therefore, inasmuch as the applicant is proposing accessory improvements that are
consistent with the setbacks from the bluff edge and no improvements are proposed on
the face of the coastal bluff, the proposed development is consistent with the certified
LCP.

2. Public Access. Because this site is between the sea and the first public road
parallel to the sea, pursuant to California Public Resources Code section 30604(c), any
development must comply with the public access and recreation policies of the Coastal
Act. Several policies of the Coastal Act require that new development protect or enhance
public access and recreational opportunities to and along the shoreline. These policies
include: ~

Section 30210

In carrying out the requirements of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with public
safety needs and the need to protect public rights, rights of private property owners,
and natural resource areas from overuse.

Section 30211
Development shall not interfere with the public's right of access to the sea where acquired

through use or legislative authorization, including, but not limited to, the use of dry sand and
rocky coastal beaches to the first line of terrestrial vegetation. [emphasis added]
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Section 30212

(a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects except where:

(1) it is inconsistent with public safety, military security needs, or the protection of
fragile coastal resources,

(2) adequate access exists nearby, or, ....
Section 30221

Oceanfront land suitable for recreational use shall be protected for recreational
use and development unless present and foreseeable future demand for public or
commercial recreational activities that could be accommodated on the property is
already adequately provided for in the area.

Section 30223

Upland areas necessary to support coastal recreational uses shall be reserved for
such uses, where feasible.

In addition, the certified La Jolla Community Plan and Local Coastal Program Land Use
Plan states the following:

The City should ensure that new development does not restrict or prevent lateral
vertical or visual access (as identified in Figure 9 and Appendix G) to the beach on
property that lies between the shoreline and first public roadway, or to and from
recreational areas and designated public open space easements. Further, in areas
where physical vertical access to the shoreline does not exist within 500 feet of a
private development project on the shoreline, consideration of a new accessway
across private property should be analyzed. (p. 52)

Maintain, and where feasible, enhance and restore existing facilities including
streets, public easements, stairways, pathways and parking areas to provide
adequate public access to the shoreline. Detailed maps and specific subarea
recommendations are provided in Appendix G. (p.57)

Section 30604(c) of the Act requires that specific access findings be made for any project
located between the first public roadway and the sea. The project site is located between
the ocean and the first public roadway (Princess Street/Spindrift Drive). The subject site
is at the terminus of Princess Street in the La Jolla community of the City of San Diego.
The site is a natural promontory overlooking the La Jolla underwater Park and Ecological
Reserve and is bounded on the north and west by the ocean. The beach below the subject
site (and to the south) is a small rock/cobble beach bounded by steep bluffs that is only
accessible from surrounding beaches, and then only at very low tides and only from the
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north (the nearest public access point is adjacent to the Marine Room, approximately Y
mile to the north). There is no access to this beach from the south due to the existence of
steep coastal bluffs and rocky shorelines.

As indicated above, the Commission is approving the request for after-the-fact
authorization for removal of several types of physical development, including, but not
limited to, wooden timber stairs, retaining walls and palm trees on the face of the coastal
bluff and modifications to an existing retaining wall located in the yard (bluffiop) of the
site. Newly proposed improvements include installation of a patio, barbecue,
landscaping and modifications to the existing garage to install a car lift and storage area.
All of these improvements can, with slight modifications, be found consistent with the
public access and recreation policies of the certified LCP and Coastal Act. This is
because none of these improvements, with the exception of a portion of the rear yard
patio, will impede vertical public access across the subject site nor will they interfere
with the Offer-to-Dedicate vertical access easement area in the side yard. Accordingly, -
portions of the proposed project have been conditioned to make them consistent with the
public access and recreation policies of the Coastal Act.

Specifically, Special Condition No. 1 requires that revised final plans be submitted. The
plans must show that no fencing and or other patio improvements be permitted in the side
yard in the area of the Offer-to-Dedicate access easement. The Offer to Dedicate access
easement (5 feet in width) commences at the street along the southern side yard in the
area where there is an existing concrete stairway and steps. Beyond the existing
steps/stairway the access easement extends in a northwesterly direction along the top of
the slope until it reaches the alignment of the historic path where it then extends in a
southwesterly direction, traversing down the face of the bluff, to the beach (ref. Exhibit
No. 3).

In addition, Special Condition No. 3 requires revised landscape/yard area/fence plans
with provisions to ensure that any permitted fencing does not interfere with the Offer-to-
Dedicate access easement area. Conversely, the applicant’s proposal to replace the
requirement for recordation of an offer to dedicate a vertical public access easement with
an easement solely for emergency lifeguard access and the payment of $10,000 for public
access improvements in the area is inconsistent with the governing standards and must be
denied, as will be addressed in the subsequent section of this staff report that contains the
findings for denial. Therefore, only as limited to the proposed improvements enumerated
above and further conditioned can the proposed amendment be found consistent with the
public access and recreation policies of the certified LCP and Coastal Act.

3. Unpermitted Development. Unpermitted development has been carried out on the
subject site without the required coastal development permit. The applicant is requesting
after-the-fact authorization for the removal of the following unpermitted improvements
including, but not limited to, wooden timber stairs, retaining walls and palm trees on the
face of the coastal bluff and modification to an existing retaining wall located in the yard
(bluffiop) of the site. In addition, the failure to record the required lateral and vertical
offer to dedicate public access easement pursuant to Coastal Development Permit No.
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A-133-79-A1 is a violation of the California Coastal Act.

Although development has taken place prior to the submission of this amendment
request, consideration of the request by the Commission has been based solely upon the
certified City of San Diego LCP and the public access and recreation policies of the
Coastal Act. Commission action upon the permit amendment does not constitute a
waiver of any legal action with regard to the alleged violations of the Coastal Act that
may have occurred; nor does it constitute an admission as to the legality of any
development undertaken on the subject site without a coastal development permit. To
ensure that the unpermitted development component of this application is resolved in a
timely manner, Special Condition #6 requires that the applicant satisfy all conditions of
this permit amendment which are prerequisite to the issuance of this amendment within
60 days of Commission action. In addition, Special Condition #4 advises the applicant
that all of the terms and conditions (including the requirement to record an Offer to
Dedicate public access easement, both lateral and vertical ) of the original approval of
Coastal Development Permit #A-133-79/F6760 still remain in full force and effect.

4. Local Coastal Planning. The subject site is zoned RS-1-7 and is designated for
residential use in the certified La Jolla Land Use Plan. The proposed project is consistent
with that zone and designation. The subject site consists of a sensitive coastal bluff as
identified in the City’s certified LCP. The Environmentally Sensitive Lands (ESL
overlay) regulations of the City’s implementation plan are thus applicable to the subject
site. The proposed improvements, as conditioned, are consistent with the ESL overlay.

The certified La Jolla Community Plan and Local Coastal Program Land Use Plan
contains policies that address shoreline protective devices, protection and improvement
of existing visual access to the shoreline, and policies stating that ocean views should be
maintained in future development and redevelopment. In addition, the certified LUP
requires that structures be set back adequately from the coastal bluff to protect the
geologic integrity and visual resources of the coastal bluffs and shoreline areas. As
conditioned, the proposed development is consistent with the shoreline hazards
provisions and all other relevant provisions of the certified LUP. It is also consistent with
the public access and recreation policies of the Coastal Act. Therefore, the proposed
development, as conditioned, is consistent with the certified LCP and the relevant
policies of the Coastal Act and can be approved.

5. Consistency with the California Environmental Quality Act (CEQA).

Section 13096 of the Commission's Code of Regulations requires Commission approval
of Coastal Development Permits to be supported by a finding showing the permit, as
conditioned, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a
proposed development from being approved if there are feasible alternatives or feasible
mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.
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The proposed project has been conditioned in order to be found consistent with the
certified LCP and the public access and recreation policies of the Coastal Act. Mitigation
measures, including conditions addressing final plans (adequate blufftop setbacks/
location of offer to dedicate access easement/accessory improvements), revised
landscape/yard area fence plans to assure protection of public views, assumption of risk
and timing for condition compliance will minimize all adverse environmental impacts.
As conditioned, there are no feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse impact which the
activity may have on the environment. Therefore, the Commission finds that the
proposed project is the least environmentally-damaging feasible alternative and is
consistent with the requirements of the Coastal Act to conform to CEQA.

C. Denial Findings and Declarations

Except as otherwise indicated, the findings in this section apply only to that portion of the
proposed amendment that is described in part 2 of the Commission’s resolution on this
permit amendment application, which portion, is therefore, being denied.

1. Public Access and Recreation. Because this site is between the sea and the first
public road parallel to the sea, pursuant to California Public Resources Code section
30604(c), all development at the site must comply with the public access and recreation
policies of the Coastal Act. Several policies of the Coastal Act require that new
development protect or enhance public access and recreational opportunities to and along
the shoreline. These policies include:

Section 30210

In carrying out the requirements of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with public
safety needs and the need to protect public rights, rights of private property owners,
and natural resource areas from overuse.

Section 30211

Development shall not interfere with the public's right of access to the sea where acquired
through use or legislative authorization, including, but not limited to, the use of dry sand and
rocky coastal beaches to the first line of terrestrial vegetation. [emphasis added]

Section 30212

(a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects except where:

(1) it is inconsistent with public safety, military security needs, or the protection of
fragile coastal resources,
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(2) adequate access exists nearby, or, ....
Section 30221

Oceanfront land suitable for recreational use shall be protected for recreational
use and development unless present and foreseeable future demand for public or
commercial recreational activities that could be accommodated on the property is
already adequately provided for in the area.

Section 30223

Upland areas necessary to support coastal recreational uses shall be reserved for
such uses, where feasible.

In addition, the certified La Jolla Community Plan and Local Coastal Program Land Use
Plan states the following:

The City should ensure that new development does not restrict or prevent lateral
vertical or visual access (as identified in Figure 9 and Appendix G) to the beach on
property that lies between the shoreline and first public roadway, or to and from
recreational areas and designated public open space easements. Further, in areas -
where physical vertical access to the shoreline does not exist within 500 feet of a
private development project on the shoreline, consideration of a new accessway
across private property should be analyzed. (p. 52)

Maintain, and where feasible, enhance and restore existing facilities including
streets, public easements, stairways, pathways and parking areas to provide
adequate public access to the shoreline. Detailed maps and specific subarea
recommendations are provided in Appendix G. (p.57)

Section 30604(c) of the Act requires that specific access findings be made for any project
located between the first public roadway and the sea. The project site is located between
the ocean and the first public roadway (Princess Street/Spindrift Drive). The subject site
is at the terminus of Princess Street in the La Jolla community of the City of San Diego.
The site is a natural promontory overlooking the La Jolla underwater Park and Ecological
Reserve and is bounded on the north and west by the ocean. The beach below the subject
site (and to the south) is a small rock/cobble beach bounded by steep bluffs that is only
accessible from surrounding beaches at very low tides, and then only from the north (the
nearest public vertical access point is adjacent to the Marine Room, approximately V4
mile to the north). There is no access to this beach from the south due to the existence of
steep coastal bluffs and rocky shorelines.

The proposed amendment involves a proposal to modify the special condition that
requires recordation of an Offer to Dedicate (“OTD”) easements for public access to and
along the shoreline (vertical and lateral easements, respectively) by replacing the
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requirement for the vertical public access easement with a requirement for an OTD for a
vertical easement solely for emergency lifeguard access and that $10,000 be contributed
to the Coastal Conservancy for access improvements in the area. Also proposed are patio
improvements which consist of an at-grade BBQ and patio to the rear of the residence
and other minor accessory improvements. As noted above, there have been a number of
previous Commission actions regarding development on the subject site. In June 1978
the San Diego Coast Regional Commission approved CDP F6760 (applicant: Jane Baker)
for the construction of a 3,066 sq.ft., addition to the house. The project was appealed
(A-221-78) on the basis that, among other things, it allegedly would have resulted in the
direct loss of public access to the beach from an intermediate location between La Jolla
Shores and Devil’s Slide. The State Commission rejected the appeal and the Regional
Commission approved the CDP# F6760 on 6/2/78. The applicant signed and dated the
permit on 8/15/78. The applicants commenced with construction.

On September 15, 1978 an appellant petitioned the Superior Court for a writ or mandate
challenging, among other things, the adequacy of the Commission’s access findings. On
February 27, 1979 the Trial Court remanded the project back to the San Diego Coast
Regional Commission (SDCRC) for more specific findings on public access and
recreation. In March of that year, the SDCRC adopted public access findings in
connection with its re-approval of the permit, but it did not require any public access
mitigation. This decision was then appealed to the State Commission (ref. CDP Appeal
#A-133-79 — Exhibit #4). In its decision on September 20, 1979, the State Commission
found that because the proposed addition, which had already been built by the time the
Commission acted, displaced a trail that had been used historically and continuously by
the public for access to the shoreline below (as well as providing an important
viewpoint), and because adequate access did not exist nearby, alternative public access
should be required elsewhere on the site. The Commission also addressed the safety
issue, finding that the trail was “well wormn” and that “it was not difficult to walk down
the bluff face and, if minor improvements were made, the access way could be easily
traversed with little damage to the landforms.” Accordingly, to offset the burdens the
development imposed on the public’s constitutional right of access and to ensure
consistency of the project with the public access provisions of the Coastal Act, the
Commission required provision of alternative access on the site by requiring the applicant
to record an Offer to Dedicate a vertical public access easement (from Princess Street
down the bluff to the beach) as a condition of project approval. The wording of that
special condition is as follows:

Public Access: Prior to issuance of the permit, the applicant shall submit, for
review and approval of the Executive Director, a document irrevocably offering
to dedicate to a public agency or private association approved by the Executive
Director easements for public access to and along the shoreline in accordance
with the provisions of this condition. The approved document shall be
irrevocable for a period of 21 years running from the date of recordation. The
documents shall be recorded free of all prior liens and encumbrances except for
tax liens and shall constitute a covenant running with the land in favor of the
People of the State of California binding the applicant, heirs, assigns, and
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successors in interest to the subject property. The documents shall provide for
offers to dedicate easements for:

a. Lateral Access along the shoreline. The easement shall extend across the
ocean frontage of parcel from the toe of the bluff seaward to the mean high
tide line; where sea caves exist, the easement shall extend to the inland extent
of the cave. The easement shall allow for passive recreational use by the
public and shall allow accepting agency to post sign indicating that marine life
cannot be removed from the area.

b. Vertical Access extending from Princess Drive to the mean
high tide line. The easement shall be 5 feet in width and shall
extend along the southern edge of the property adjacent to the garage
and down the bluff along the trail currently existing on the site. The
exact location of the easement shall be plotted on a map subject to the
review and approval of the Executive Director and shall be attached as
an exhibit to the recorded document.

The easement shall be available for public pedestrian use from sunrise to sunset
and for emergency rescue operations 24 hours per day. The terms of the easement
shall allow the accepting agency, with the concurrence of the Coastal
Commission or its successor in interest, to construct improvements to the
accessway to ease the public’s ability to reach the shoreline. The easement shall
also allow the accepting agency to post signs informing the public of the existence
of the accessway.

Nothing in this condition shall be construed to constitute a waiver of any sort or a
determination on any issue of prescriptive rights or public trust lands which may
exist on the parcel itself or on the designated easement.

However, as noted earlier, the court had not enjoined the applicant from continuing with
the development when the court remanded the original permit, and thus, the requirement
for recordation of the OTD was imposed after the development was already complete,
and the applicant never recorded the offer, in violation of the ultimate permit and, thus,
the Coastal Act. Indeed, the ultimate permit authorizing the addition to the house has
never even issued. On September 20, 1979, the Notice of Intent to Issue Permit was
issued to the applicant with a single special condition, as repeated above. Thereisno -
record that this condition was fulfilled nor is there any evidence of a signed permit in the
Commission’s files.

In an attempt to resolve this violation(s), the current owner and applicant has proposed to
revise the requirement for recordation of the OTD for a vertical public access easement
and by replacing it with an easement solely for emergency lifeguard access and a
payment of $10,000 to the Coastal Conservancy for public access improvements in this
area. The applicant contends that it is not safe to allow the public to climb down the bluff
to the beach at this location and that there is no place for the public to park. The
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Commission is extremely concerned with such a request in that it suggests that a
legitimate requirement to offer a public access easement on private property can be
eliminated if a certain amount of money is provided to make access improvements
elsewhere. Moreover, as indicated above, the Commission already addressed the safety
issue and found it not to be an impediment to the OTD requirement, and the amount of
money being offered would not be enough to secure an equivalent access easement in an
alternative location nearby. Were the proposed condition change the only element of this
amendment request, Commission staff would have had to reject this request without even
bringing it to the Commission, pursuant to section 13166 of the Commission’s
regulations, as it is in direct conflict with the intent of the existing permit. Moreover, the
applicant’s proposal to eliminate the requirement to record a public access easement
across the subject site cannot be found consistent with the public access and recreation
policies of the Coastal Act. Deleting the public access easement would not provide
maximum public access (as required by Section 30210) and would not prevent
development that interferes with the public right of access acquired through use (as
required by Section 30211). In addition, an LCP has been certified since the
Commission’s 1979 action, and the current proposal cannot be found consistent with the
public access policies of the certified LCP either.

a. Inconsistency of Proposed Amendment with the Coastal Act Access Policies.

In CDP Appeal #A-133-79, the Commission found that there is evidence of historical
public access on this site. The Commission found substantial evidence that the public
had obtained rights of access through that use — i.e., that there has been such use as would
support the conclusion that an area has been impliedly dedicated to public use. The
intent of the Commission’s action on the previous appeal was to preserve public access at
this site. The current proposal is in direct conflict with prior Commission action and,
therefore, is not consistent with the Coastal Act policies cited above.

Although the Commission cannot determine whether public prescriptive rights actually
do exist, as that determination is made by a court of law, Section 30211 requires the
Commission to prevent development from interfering with the public’s right of access to
the sea where acquired through use. As a result, where there is substantial evidence that
such rights may exist, the Commission must ensure that proposed development would not
interfere with any prescriptive rights which may exist. In this case, the Commission
concluded in 1979 that there is substantial evidence of such rights, and that the
development approved under that permit did interfere with the exercise of those rights.

In this particular case, there are very descriptive summaries of evidence establishing
public access and recreational use at the project site that was prepared by the University
of San Diego Legal Clinics which represented the appellant in appeal #A-133-79. This
evidence includes testimony from individuals, public agencies, diving organizations, etc.,
attesting to the use of the historic public access trail and its use by members of the public
over the years. Local planning documents also discuss the importance of the access.
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The Commission, in its review of the 1979 appeal, found that because access to the small
pocket beach that exists below the subject property and to the south is only available at
the lowest of tides due to the protrusion of several promontories, and because there are no
other vertical access points to this beach, that adequate access does not exist nearby. The
Commission further found that although the public had historically had access over the
project site, construction of the residential addition precluded the public from using the
historic access, thereby diminishing the public’s right to access the beach and as such, an
alternative access must be provided to offset the burden the development placed on the
public’s constitutional right of access and assure consistency with 30212 of the Coastal
Act. Therefore, the Commission required the applicant to record an Offer To Dedicate a
public access easement. The OTD area for the vertical easement is a 5 ft. wide area that
follows the southern property boundary extending from Princess Street adjacent to the
garage of the residence, then follows along the top of the slope, across the face of the
bluff to the trail that existed on the site and then down the bluff to the beach (ref. Exhibit
#3). Although the top portion of the easement area is accessible via existing concrete
steps, the remainder of the easement area is covered with vegetation over a steep bluff
face that is now physically challenging to traverse, but if ever improved, could again be
an excellent public access point to the beautiful pocket beach and tidepools located below
and to the south of the subject site.

In addition, acceptance of the benefits of a permit precludes both a later challenge and
efforts to eliminate mitigation measures such as OTDs. The applicant at the time
received the benefits of the 1979 coastal development permit by having the addition to
the house since 1979. The case law is uncontroverted that one cannot seek to relieve
themselves of the burdens of a permit years after having accepted the benefits.

b. Inconsistency of Proposed Amendment with Public Access Policies of the
Certified LCP

The proposed project, which would result in the elimination of an offer-to-dedicate
vertical access easement across the subject site, is inconsistent with the public access
policies of the certified LCP as well. As cited previously, the policies of the certified
LCP require that new development not restrict or prevent lateral, vertical or visual access
to the beach on property that is located between the first public road and the sea.
Furthermore, the LCP also provides that existing facilities, including public easements,
pathways, etc. that provide public access to the shoreline be maintained and where
feasible, enhanced and restored. In addition, the certified LCP also includes subarea
maps that show existing and proposed physical access to the shoreline. The LCP map
that includes the project site area has a notation across several shoreline properties that
states “To be analyzed for potential future public access from public r.o.w. to shoreline
across private property.” In this particular case, the removal of the requirement to record
a vertical public access easement across the subject site is in direct contradiction to the
above policies of the certified LCP because it would not only “restrict” and “prevent”
vertical access, it would altogether eliminate it. Furthermore, the subject proposal, in
direct conflict with the certified LCP, does not maintain, enhance or restore a pathway
(which in this case, consisted of a previous pathway used for public access).
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c. Safety Issue

The City, in its review of the current proposal, determined that access to the beach from
the location of the access easement previously required by the Commission would not be
safe and instead, required that the applicant provide an easement for emergency lifeguard
access on an as-needed basis for rescues. The City decided that, due to the steepness of
the bluffs in this area, it did not want to encourage the public to gain access to the
shoreline at this location. In addition, it found that the coastal bluffs in this area would be
subject to degradation if any formal public access were constructed on the bluff face.
The.City also found that the beach in this area is very isolated and remote (only
accessible at the lowest of tides), that the area directly off shore is not safe for swimming
due to some unique geologic features protruding from the ocean floor, and that because
of its location well removed from any other public areas, access and patrol/monitoring by
lifeguards would be difficult. Thus, the City required the easement for emergency
lifeguard access should a rescue in this area be needed.

However, the Commission finds the City’s conclusion to be insufficient justification to
delete the requirement to record the OTD for public access across the site. Although
many years have passed since the original permit was approved and subsequent appeals
and some of the site conditions may have changed, the essential facts remain the same--
the site was previously used for public access to the beach and this access was blocked as
a result of the addition to the home by the former owner of the property. Further, while
the access easement will extend over a steep bluff, the Coastal Commission’s staff
Coastal Engineer has reviewed the project and determined that it would be feasible to
construct improvements to facilitate access to the beach within the required access
easement. Based on the above discussion, the Commission concludes that public access
can be provided consistent with public safety.

The proposed amendment to delete the OTD requirement is clearly inconsistent with
Coastal Act Sections 30210 and 30211 since it will result in the removal of an OTD
accessway that was required to replace an existing trail documented through historic
public use that lead down the bluff face to a pocket beach and the ocean which was
physically blocked by the previous addition to the residence. Development cannot be
permitted to interfere with the public’s right of access to the sea where acquired through
use. In this particular case, the Commission found that there was historic public use of
this trail and therefore, the access across the site must be protected. To approve the
subject proposal, which would include the removal of the requirement to record the OTD,
would set an adverse precedent that suggests that removal of historic public access is
acceptable. This is clearly inconsistent with the policies of the certified LCP, in addition
to the public access and recreation policies of the Coastal Act. Therefore, as enumerated
above, the proposal to remove the offer to dedicate a vertical public access easement
must be denied.

In addition, any proposed patio or BBQ improvements that are located within the portion
of the site where the offer to dedicate access easement is located must also be denied as
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they would interfere with the potential for establishing such an access easement in the
future. In order to further assure that the proposed development does not interfere with
the future Offer to Dedicate a public access easement, any proposed fencing across the
southern side yard shall not be permitted.

2. Local Coastal Planning. The subject site is zoned RS-1-7 and is designated for
residential use in the certified La Jolla Land Use Plan. The subject site consists of a
sensitive coastal bluff as identified in the City’s certified LCP. The proposed changes are
inconsistent with the public access and recreation policies of the certified LCP.

The certified La Jolla Community Plan and Local Coastal Program Land Use Plan
contains policies that address improvement of existing visual and physical access to the
shoreline. The proposed amendment, which includes the proposed replacement of the
requirement to record an offer to dedicate a public access easement across the site with a
requirement for an easement for emergency lifeguard access only and contribution of
$10,000 for public access improvements in the area, is inconsistent with the public access
policies of the certified LCP. The Commission found that there is substantial evidence of
historic prescriptive use of the public trail that used to exist on the subject site. Inasmuch
as the subject proposal would result in the removal of the requirement for an Offer to
Dedicate that public access easement which was required previously to mitigate for
displacement of an existing trail to accommodate a residential addition, the proposed
development is not consistent with the public access provisions of the certified LUP or
the public access and recreation policies of the Coastal Act and should be denied.

3. California Environmental Quality Act (CEQA). Section 13096 of the
Commission's Code of Regulations requires Commission approval of coastal
development permits to be supported by a finding showing the permit to be consistent
with any applicable requirements of the California Environmental Quality Act (CEQA).
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being
approved if there are feasible alternatives or feasible mitigation measures available,
which would substantially lessen any significant adverse effect that the activity may have
on the environment.

As described above, the proposed project would have adverse impacts on public coastal
access. There are feasible alternatives or mitigation measures available such as the no
project alternative that would eliminate any potential impacts on public access to this
area. Therefore, the proposed project is not consistent with CEQA or the policies of the
Coastal Act because there are feasible alternatives, which would lessen significant
adverse impacts, which the activity would have on the environment. Therefore, the
project must be denied.

(G:\San Diego\Reports\Amendments\1 970s\A-133-79-A1 & F6760-A2Kretowicz stfrpt.doc)
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631 Howard Street, San Francisco 94105 —(415) 543-8555
STAFF RECOMMENDA TTON

7/? SSED é//\//_\ /\//MO(/{SZ_ W 9/20/?# 13379

ifg Opened: 6/1%/79

DECISTON OF

REGIONAL
COMMISSION: Permit granted with conditions by San Diego Coast Regional Commission
PERMIT '
--APPLICANTS: Jane B. Baker
APPELIANT: Anthony Ciani
DEVELOFMENT -
LOCATION: One half mile east of La Jolla Cove, at 7957 Princess Street, la Jolla,
City and County of San Diego (Exhibits 1, 2)
DESCRIPTION: Single story addition to existing two-story, single family residence
- (Bxhibits 3, L) : '
PUBLIC
HEARTING:

Opened on June 19, 1979 in Los Angeles
ADDITTONAL SUBSTANTTIVE FITE DOCUMENTS:

Ia Jolla Community Plan

STAFF RECOMMENDATION:

The staff recommends that the Commission adopt the following resolution:

I. Aoproval with Conditions.

The Commission hereby grants, subject to the conditions below, a permit for the

proposed development on the grounds that, as conditioned, the development is in conformity
with the provisions of Chapter 3 of the Coastal Act, will not prejudice the ability of
the local government having jurisdiction over the area to prepare a Local Coastal Program
conforming to the provisions of Chapter 3 of the Coastal Act, is located between the sea
and the public road nearest the sea and is in conformity with the public access and public
recreation policies of Chapter 3 of the Coastal Act, and will not have any significant
adverse impacts on the environment within the meaning of the California Environmental Quali

© Act.

II. Conditions.

This permit is subject to the following condition:
Public Access.

Prior to the issuance of the permit, the applicant shall submit,
for tne review and approval of the Executive Dirsctor, a document irrevocably oifering
to dedicate to a public agency or private association approved by the Executive Director
easamemts for public access to and along the sheoreline in accordance with the provisions
of this condition. The approved document shall be irrevocable for a period of 21 years
running from the date of recordation. The documents shall be recorded free of all prior
liens and sncumbrances except for tex liens and shall constitute a covenant running with

9/18-20/79
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the land in favor of the People of the State of CaliforﬁiaAbinding the applicant, heirs,

assigns and successors in interest to the subject property. The documents shall provide
for offers to dedicate.easements for: : v

A, TIateral Access along the shoreline. The easement shall extend across
the ocean frontage of parcel from the toe of the bluff seaward to the mean high tide
line; where sea caves exist, the easement shall extend to the inland extent of the cave.
The easement shall allow for passive recreational use by the public and shall allow

accepting agency to post signs indicating that marine life cannot be removed from the
area.

B. Vertical Access extending from princess Drive to the mean high tideline.
The easement shall be 5 ft. in width and shall extend along the southern edge of the
property adjacent to the garage and down the bluff along the trail currently exisiting
on the site (Exhibit 3 ). The exact location of the easement shall be plcdtted on a

map subject to the review and approval of the Executive Director and shall be attached
as an exhibit to the recorded document.

The easement shall be available for public pedestrian use from sun rise to sunset
and for emergency rescue operations 24 hours per day. The terms of the easement shall
allow the accepting agency, with the concurrance of the Coastal Commission or its
successor in interest, to construct improvements to the accessway to ease the public's

ability to reach the shoreline. The easemertt. shall alsv allow the accepting agency to
post signs informing the public of the existence of the accessway.

Nothing in this condition shall be construed to constitute a waiver of any sort

or a determination on any issue of prescriptive rights or public trust lands which may
exist on the parcel itself or on the designated easement.

IIT. PFindings and Declarations.

The Commission finds and declares as follows:

1. Project Descriptign and Historv. The applicant proposes to construct a one-
story, 3,566—sg. ft. addition to an existing 1,250-sq. ft. single—family house. The
existing dwelling is two stories in height but is situated primsrily below street level.
The proposed addition, two ft. higher than the existing structure with the exception of
a rotunda projecting six feet above the new roofline, would be 7% ft. above the centerlin
of the frontage road. The proposed project would be set back 35 ft. from the irregularly
shaped bluff and 2% ft. from the frontage road. No exterior grading would be required.

The proposed addition would be constructed on a parcel consisting of the lot on whic
the existing structure is situated and an adjacent undeveloped lot (Exhibit 2). The proj
site 1s a blufftop parcel located on a promontory overloocking the San Diego~La Jolla Unde.
water Park and Ecological Reserve, about + mile east of La Jolla Cove. The site is locat
at the end of Princess Street, a residential cul—de—sac (Exhibit 2).

In June, 1978, the Regional Commission granted a permit for the proposed development
The permit was subject to conditions to assure the geologic stability of the development.
The Regional Commission found that, as conditioned, the development was consistent with t
provisions of Chapter 3 of the Act. Although the project site is between the first publi
road and the sea, the Regional Commission did not meke a specific finding regarding the
conformity of the development to the public access policies of the Act as required under
Section 3C60L of the Act. 11s decision was appealed to the State Commission, which
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subsequently found that no substantial issue was raised by the appeal.

Subsequent to the State Commission action, the appellants filed for a Writ of Mandate
with the San Diego County Superior Court. This action challenged, among other issues,

the adequacy of the Commission decision due to the failure to make the requisite finding
regarding public access. The trial judge ruled that the finding on public access was
required prior to issuance of the permit and remanded the decision to the Regional Commissic
for a determination on the conformity of the project to the access provisions of the Act.
The Court ruled that the Regional Commission could make this determination based on the
prior record, or open the public hearing and make a determination based on both previcusly
submitted and new evidence. Although noticed as a public hearing, the Regional Commission
‘decided not to admit new evidence on the issue of public access. Based on the documents

in the record, the Regional Commission found that access dedications:would not be appropriat
at the site due to safety constraints and resource protection concerns and that the
development would, therefcre, be consistent with the access policies of the Act. Over the
past year, the applicant completed the construction of the addition which is the subject

of this appeal. The appellants contend that the addition is sited over a trdil traditionall

used by the public to obtain access to the shoreline and Charolette Park, a City-owned
oceanfront park.

2. Public Access. The proposed projec£ site is located between the first public road
and the sea on a promontory overlooking the San Diego=La Jolla Underwater Park and Ecologice

Reserve, about % mile east of La Jolla Cove. The Coastal Act of 1976 requires that public
access to and along the shoreline be maximized. In accordance with this policy statement
Sections 30210 ~ 30212 of the Act provides:

In carrying ocut the requirement of Section 4 of Article 10 of the
California Constitution, maximum access, which shall be con—
spicuously posted, and recreational opportunities shall be provided
for all the people consistent with public safety needs and the need

to protect public rights, rights of private property owners, and
natural resource areas from overuse. (30210 ‘

Development shall not interfere with the public's right of access to
the sea where acouired through use...or legislative authorization,
including, but not limited to, the use of dry sand and rocky coastal

beachis to the first line of terrestrial vegetation. (30211) (Emphasis
Added

Public access from the nearest public roadway to the shoreline
and along the coast shall be provided in new development projects
except where (1) it is inconsistent with public safety, military
security needs, or the protection of fragile coastal resources,
(2) adequate access exists nearby, or (3) agriculture would be
adversely affected. Dedicated accessways shall not be required
to be opened to public use until a public agency or private

association agrees to accept responsibility for maimtenance and
liability of the accessway. (30212)

The project site is a bluffiop lot overlooking the rocky shoreline adjacent to the La Jolle
Underwater Park ecological reserve. To the south of the site is the .16 acre Charolette P:
Public access to the shoreline below and to the City park is currently available only at L
tide by wallding down coast from an accessway at lLa Jolla Shores i.mile north of the site.
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The Commission finds that access to this pocket beach is only available at low tide
due to the promentories which impede access to the beach from the nearest assessway to
the shoreline which 1is located'%-mile‘up coast. The Commission concludes, therefore, that
adequate access does not exist nearby. Although the public has historically had access
over the project site, construction of the project has preceeded the use of this accessway,
thereby diminishing the public's right of access to the state ocwned tidelands. An
alternative accessway must, therefore, be provided to offset the burdens this development
has placed on public's constitutional right of access and to assure the conformity of the
project to the provisions of Section 30212 of the Act. The applicant contends that,
because of the steepness of the bluff, the accessway would not be safe and therefore need
not be provided under subsection (3) of Section 30212. This site has historically been us
for access to the shoreline below. A site inspection revealed that it was not difficult
to walk down the bluff face and, if minor improvements were made, the access way could be
easily traversed with little damage to the landforms. The Commission concludes that
public access can be provided consistent with public safety and must, therefore, be provide
to find the proposed project consistent with the Coastal Act.

Prior to the construction of the proposed addition, the site was the last remaining
vacant parcel adjacent to the subject pocket beach and Charolette Park. Numerous letters
have been submitted stating that the public had contimuously used the project site to
gain access to the shoreline and to the adjacent Charolette Park., This is the only trail
to gain access to this pocket beach and city-owned Oceanfront park. Evidence of a well
worn trail currently exists on the edge and face of the bluff, although the portion of the
trail extending from the road to the bluff top has been covered by the addition to the
residence which is the subject of this application. The appellants contend that since
the addition interfers with public access as established through historic use, the project
can not be found consistent with Section 30211 of the Coastal Act. The appellants concede
however, that since the addition is constructed denial of the project may not be an accept
able solution. The Commission notes that the Coastal Act requires that public perscriptis
rights be protected wherever the exist. However, as set forth in the Statewide Interpret:
Guidelines on public access development may be sited in an area of historic public use
where equivelant areas for public access are provided. The Commission has noted in
previous appeals [401-78 (Tree)] and the guidelines that such relocated accessways to
compensate for the lost public accessway and find the project consistent with Section 3022
of the Act. The Commission finds that the submitted documents give clear Indication of ti
historic use of the parcel. Because of the historic use and the fact that access to the
cove beach below the site and city-owned oceanfront park adjacent to the site would be
totally precluded by approval of the project without provisions for public access the
Commission cannot find the project as proposed ccnsistent with the provisions of either
Sections 30211 or 30212 of the Act. Only, as conditiocned, to provide an access path
equivalent to the historic use area of the site and to provide lateral access along the

shoreline can the commission conelude that the project is consistent with the public
access provisions of the Coastal Act.
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MAY 05 2005 Application No: A-133-79-Al
SAN Dleéoco}\sh?gsss'%hl{:r Anthony A. Ciani
OPPOSED TO THE PROPOSED PROJECT

May 5, 2005

California Coastal Commission

San Diego Area

7575 Metropolitan Drive, Suite 103
San Diego, CA 952108-4421

RE: 7957 Princess Street, La Jolla, California

Dear Commissioners:

I am writing to strongly urge you to endorse the April
27, 2005 Staff Report and Preliminary Recommendation; and,
to adopt the two—part Resolution with Special Conditions

(pages 3-7); and, to approve the Findings and Declarations
(pages 7-26) .

I would like to emphasize the enormous amount and
quality of evidence in the record regarding the public’s
historical use of this site for vertical and lateral access
to this part of the California beach and ocean, and use as
a scenic vista point. I am enclosing a 1979 summary of that
evidence (Exhibit “A”) and a copy of a 1971 hand written
list of San Diego beach access points including Princess
Street, submitted by Ben Stone -~ one of the original
“Bottom Scratchers,” the first skin diving organization in
the world (Exhibit “B”). The summary will provide you with
highlights of letters submitted to the Coastal Commission
from State Agencies, prominent California historians,
Scripps Aquarium researchers, Community leaders and members
of the public -~ all attesting to the importance of the
public’s use of this particular site.

The Commission’s unanimous decision in 1979, provided
the Owner with the reasonable and beneficial expansion of
their home, and required an Offer to Dedicate an Easement
(OTD in a manner that protected their privacy using a
buffer zone according to the standards of the Commission’s
adopted State Guidelines. Those conditions are still valid
today and can exist indefinitely. EXHIBIT NO. 5

APPLICATION NO.
A-133-79-A1 &
F6760
Letters of Oppositior




May 5, 2005

' California Coastal Commission
RE: A-133-79-Al

Page 2

Also in their 1979 decision, the Commission used a
“Stringline Method” to determine the bluff top setback in
order to prevent any development beyond a line commen with
adjacent development. I recommend that you ensure this
amendment will not undermine the intent of the original
coastal permit.

The applicant’s current offer to buy-back the OTD with
a $10,000, to be used for access improvements somewhere
else in La Jolla would set an adverse precedent for La
Jolla and the entire California coastline.

When Superior Court Judge Franklin issued his ruling
and remanded this case back to the Commission, he observed
‘I never plan to hike to the top of the Sierra and I never
plan to hike down the bluff trail at Princess Street, but
that does not mean that intrepid hikers and surfers should
not have the right to go to those places.’

Please take every action necessary to protect the
public’s historical rights of access at this site and on
the entire California coast -- see attached petition
Exhibit “C”.

Respectfully,

s =~

Anthony A/ Ciani
830 Kling Street
La Jolla, California 92037

Enclosures: Exhibit “A” - Summary of Evidence
Exhibit “B” - 1971 Letter of Public Use
Exhibit “C” - Citizen’s Petition
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University of San Diego Legal Clinics

ALCALAPARK - SAN DIEGO, CALIFORNIA 92110
TELEPHONE: (714) 293-4532
Appeal 133-79 Baker
Summary of Evidence
Public Hearing June 19, 1979
Submitted by Anthony A. Ciani
Representative Mary Somerville

SUMMARY OF EVIDENCE ESTABLISHING PUBLIC ACCESS & RECREATIONAL

USES AT THE PROJECT SITE

I. Evidence in the Courts Administrative Record

A. Photographs showing the path and people using the

.project site for access and recreation.

1. ©Street Sign identifying the San Diego-La Jolla
Underwater Park A.R. pgs 156, 157.

2. The Access Path across the bluff top and traversing
the bluff face ‘A.R. pgs. 161, 192, 176, 1l63.

3. Lifeguard emergency access matter - (orange band
on Princess Street divides post. A.R. pgs. 204.

4. People using the project site for access and public
recreation, A.R. pgs. 162, 164, 165, 166, 1l67.

B. Letters and Telegrams Testifving to the Use and Im-
portance of the Site
1. Dr. Xnox Mellon, an Historic Preservation Officer,
State Office of Park and Recreation (7/14/78)
"The area for which this project is pro-
posed is one of California's unigue
historical settings...of statewide
significance.". A.R. pg. 457.
2. Mardi Guatieri, President, Californians for His-
toric Preservation (7/16/78) »
"The building addition will cause...
loss of public access to one of the
finest shorelines." (A.R. 453)
3. Marc Tarasack, President of SOHO. (6/1/78)
"This site has long been used by
people as the access to this portion~of
the Park, especially during high tides."
"The public views to and from this
point have long been treasured by La

Jolla residents and visitors." A.R. pg 25.
4. Esther McCoy, Dr. David Gebhard, Dr. Robert Winter;
(7/16/78)

"The location of the project at local
point of La Jolla's most important vista



Page 2
(Evidence)

IT.

of the famous caves and coves..."
"Princess Street enjoys a world
reputation for its view...." (A.R. pg. 456)
5. Robert B. Watts, D.D., Mrs. Helen Watts (6/26/78)
"To permit the proposed construction on
this beautiful outlook to the bay,...would
be irreplaceable loss of one of the most
beautiful coastal scenes in La Jolla.
The present view is not only a priceless
feature of the involved area to residents,...
but is one of the special scenic views of
the coast regularly made available to visi-
tors. Tour buses regularly stop at this
particular place..." A.R. pg. 464.
6. Sim Bruce Richards, ARCHITECT (4/6/78)
"The Cliffs, made by nature and interlaced
with coves have provided adventure and edu-
cation to generations of children and adult
exploring them." A.R. pg. 1l7.
7. Karen Clark, Chairwoman, La Jolla Town Council
EQ Committee (3/15/77, 4/8/78)
"Construction bridging the site's natural
erosion features..., can only diminish
the prized view..."
8. Gail Forbes, La Jolla Shores Assoc. (4/20/78)
"...The Princess Street cul-de-sac affords
a scenic ocean view to motorists and pedes-
trians approaching La Jolla..." A.R. pg. 20.
9. Helen Reynolds, (3/31/78)
"This bluff is...one of the important
points in view of all La Jolla's and tourist
sightseers." A.R. pg. 49.

Appeal Application Forms, and Correspondence from

Anthony A. Ciani

1. (June 29, 1978) "public access across the project
site to the pocket beach below, and public view
access over and from the site and to the site,

have been established by a long-time public use and/

or custom." A.R. 0391 (also see A.R. pg. 288)

2. Appeal exhibit from the La Jolla Community Plan.
"La Jolla's relationship to the sea should be
maintained. Existing physical and visual access
to the shoreline and ocean should be protected
and improved." A.R. pg. 297,: "Shoreline access
locations - G. Charlotte Park..."

New Evidence Received by the Chairman of the Regional

Commission and Transmitted to the State Commission with

this Appeal

A.

Drawings (prepared by Tony Ciani)



bPage 3

(Evidence)
1.
2.

B.

~La Jolla Vicinity Map (1"=200') shows physical

and visual access
Site Plan (1"=10') showing existing customary
public access path and visual access.

Letters received after notice of a public hearing

on "Public Access and Recreation" at the project site.

1.

George Loveland, Adquatic Supt. City of San Diego

Park and Recreation Dept. (3/20/79)
"The City of San Diego Lifeguard service has
used the path across the bluff top and along
the bluff face of the subject property for an
emergency accessway between the foot of Prin~
cess Street and the Pocket beach below. This
route has been an important immediate and re-
latively safe access for lifeguards for a
long time. Without it the Lifeguard Service
will be seriously hampered in its future public
safety protection for this stretch of shore
line. ’
"The general public use of Princess Street
Point and the subject property has been noted
to exist for a long time and for access to a
variety of recreational activities there and
at the adjacent shoreline, e.g., access to
the pocket beach for sunbathers, and swimmers,
skin divers, and surfers, and for people ob-

serving the marine life..." The point itself
has also served as a scenic overlook for sight-
seers. '

Dorothy and Dudley Muth, Chairman, La Jolla Town
Council, Parks and Beaches Committee, former North.
Area Committee & Western Area Committee, City of
San Diego Parks and Recreation. (3/23/79)
"Therefore, the above subject public access
at Princess Street has had over 10 years
of study, research and recommendations...."
"Every study and every report/recommendation
has FIRMLY stated that Princess Street access
is of VITAL IMPORTANCE FOR RETENTION."
Robert B. Watts (3/15/79)
"For 36 years the area has attracted scores of
visitors each day ~ photographers, wildlife
viewers, surfers and tidepool students. It has
been one of the only access points for rescues
for rescue parties....”
Helen Reynolds (adjacent neighbor for 20 years)
(3/17/79)
"...The property next door...has been used
constantly by the general public as an
accessway to the beach below. It was used
in the early days regularly by the fishermen,



Page 4
(Evidence)

then come the skin divers, finally the surfers,
and always children, and more recently whole
families on Sunday outtings."

5. James R. Stewart, Diving Officer Scripps Institu-
tion of Oceanography. (also on the S.D.-L.J.
Underwater pPark Advisory Board) (3/20/79)

"This trail has been in use since prior to
1942, when I began using it. It has been used
continuously as a means of reaching the de-
scribed area at times other than extreme

low water."

6. George Ravenscroft, 31 year resident, (3/21/79)
"This particular area, commonly referred to as
the "slides" enjoys limited access to the
public."

7. Verne fleet, Captain, City of San Diego Fire Dept.,
Beach access Chairman, San Diego Council of Diving
Clubs, (3/21/79)

"Princess Street is one of the safest accesses
to the Underwater Park which encompasses this
whole area..."

"At present, this is the only access to a small
city bluff-top park called Charlotte Park.

"The Princess Street access (has been) used
since at least 1932."

8. Helen F. Henkel (3/19/79)

"I am enclosing page 2 of the San Diego Park
Inventory, June 20, 1978, which contains a
listing for Charlotte Park; the only access
was over the above site."”

9. Gorden Heck, Vice Chairman, Advisory Committee,

San Diego-La Jolla Underwater Park.
"This area is an attraction to divers from
all over the world, and is advertised as such
by the City of San Diego. This area is a
designated underwater park, and a look but
don't touch preserve."
10. Terry Nicklin, Operations Manager
The Diving Locker Stores, Inc. (representing various
merchants)
"...this is the only area of access to Devil's
slide area during high tide times."
"This is a traditional access used by
swimmers, divers and sightseers from all over
the world..."
11. Ronald B. Trenton, Lifeguard II (senior lifeguard
in La Jolla) (3/21/79) _
"The Princess Street access is very beneficial...
"Lives will in time be lost without it.*
12. Douglas Mark Zulut, resident and surfer (3/21/79)
"The easiest access to the ocean was down the
hill at 7957 Princess Street.... There is a




Page 5
(Evidence)

13.

14.

15.

public access to the same waves through Coast
Walk. But the trail is too steep and dangerous."
Robert Snodgrass, Caretaker Open Air Aquarium,
Scripps Institute of Oceanography (3/22/79)
"...it is the only way that the beach is avail-
able in certain areas at anything above a munus
tide." "I frequently use the preserve in order
to research... This involves skindiving at
medium and high tides in this area."”
Matthew John Redlinger, III. Urban Planning graduate
student, Past city lifeguard for 9 years. 3/23/79
"This trail has not only been important to the
lifeguards, but for years has been used by
surfers, scuba divers and tidepool adventurers
to gain access to the ocean." ,
Philip Mulenburg, 30 year resident (3/18/79)
"The bluff and trail are an irreplaceable local
resource with both affectual and practical

uses and with such an historical tra-
dition that they must remain in the public
domain."

C. Other Written Information Submitted to the San Dieqgo

Coastal Regional Commission

1.

2.
3.

U.S.D. "Memorandum", re: recommended special
conditions 3/22/79

U.S.D. "Oral Presentation" 3/22/79 _
U.S.D. "Memorandum on Status of Ciani v. City of
San Diego and California Coastal Commission
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AGENDA ITEM THU 10A
CITIZEN’S PETITION

OPPOSED TO PROJECT AND IN
SUPPORT STAFF RECOMMENDATION

TO: CALIFORNIA COASTAL COMMISSION
7575 Metropolitan Drive, Suite 103
San Diego, California 92108-4421

RE: Permit Number A-133-79-79-A1
Site: 7957 Princess Street, La Jolla, California

Dear Commissioners:

We the undersigned residents and visitors to California respectfully request
you to support the Staff Report and Preliminary Recommendation dated 4/27/05.
Public access to California’s shoreline is of paramount importance. Please vote to
retain the Commission’s prior decision to protect public access at this particular site
which leads to a wonderful pocket beach with tidepools that are part of California’s
Ecological Reserve and La Jolla Underwater Park

Respectfully,
Name: | Address:

Maa?lx%\ Carcus [47) Cave St (7 )03 7
M §£536 O alumetfye LISD.0
T e M»te_rs | A6 flaga O\Q( Noce L3 92037

e Hdsens 625 Pour e ST LT7205 -
%}N LAHNER 5672 BELLEVAE AVE LT 72

RAD 185t EALS Ares,
\'XeQw\wa e(\xun/ J(\l@rp ﬁ?zjweo&@omb“& LGt

To55 Ve Lol War o 7 5205
/ A WMQS

Signed b\/ UA pecple.
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Gail Forbes ]E BCELY E
2385 Calle def Oro
La Jolla, Ca 92037 MAY 0 4 2005

CALIFORNIA
COASTAL COMMISSION
SAN DIEGO COAST DISTRICT

Honorable Meg Caldwell
Chair
California Coastal Commission

Subject: Amendment to A-133-79
RAeference: Amendment Request.

Application No. A-133-79-A1. Staff Report: 4/27/05, Staff: LRO-SD
Site:7957 Princess St, La Jolla,San Diego,San Diego County

Dear Commissioner & Staff Members:

May 4, 2005

The requirement for a dedicated vertical and lateral public access easement at 7957
Princess Street has been requested since 1979. | write in support of the staff
recommendation in regards to the application by Mr.& Mrs. Kretowicz. The dedication of
this access and its identification in the neighborhood for emergency rescues is long
overdue. The increased use of the ocean area below the biuff by kayakers and scuba
divers argues for improvement of the access point. The see through to the ocean which
prior development on the property compromised (unrelated to the Kretowicz ownership)
offers to the community a valuable, historic, oversight of the Pacific that should not be

ignored.

Yours truly,
Gail Forbes

858-454-55?/



RECEIVE])

MAY 0 4 2005

Dear Coastal Commission CALIFORNIA 5/2/2005

COASTAL COMMISSION
SAN DIEGO CQAST DISTRICT

1 am in complete support of your staff report of app: # A-
133-79-A1, Site7957 Princess St. La Jolla. Applicant Kretowicz
And of the original staff report in 1979 of the same property to
require access at the site.

My name is Melinda Merryweather and | have served on
Park and Beaches and Town Council for over 20 years, | have
served as a trustee on Community Planning, and helped write our
new Community Plan my part was Costal Issues, Open Space,
and Beach Access. '

1 am very familiar with this property, | lived only a few
houses away from the site in the 60’s and 70’s and used the
beach access a lot with my friends for swimming, body surfing,
snorkeling, tide pooling, exploring the caves looking for shells; |
was married to Michael Hynson who made the film the Endless
Summer, and | have many photos of him surfing there. We use to
use the beach a lot.

In the 50°s and 60’s | lived about a half a mile away but we
still used the access, we use to go around from the beach club
and if the tide came up, the only way out was the access or you
had to swim out. We would go there almost every day in the
summer, we would walk along the heach, come up the access,
go across Coast Walk and in to town.

The trail dates back to the Indians, it is a natural trail it is
not a man made trail, it is part of our history and part of our
heritage for generations to come.

We can go to the moon | am sure we can some day find a
way to make the trail safe again for total public access, | have
spoken with the life guards and taken them to the access, to
remind them it exists and they defiantly want and need to use it,
just last week the had to make a rescue there and use a different
way down and had they known they could have used this access
the would have much preferred it, is much safer. On any given
day you can seefrom70 to over 160 kayaks in this cove who if
they were to get in trouble have no way out.

Please do the right thing, we have lost to many beach
access, please protect this hugely important access, with the




recommendation that it be restored to full public access some
day. ‘

Thank you for all your good work | honor all of you | am
sure, we would not have as many beach access if it were not for
you.

Sincerely Melinda Merryweather

Melinda Merryweather 522 Westhourne st. La Jolla California
92037 (858) 454-5939

24



LA JOLLA

TOWN COUNCIL
RECELIVE]
May 4, 2005 '
MAY 0 4 2005
Honprable Meg Caldwell CALFORNIA
Chair _ ‘ COASTAL COMMISSION
California Coastal Commission SAN DIEGO COAST DISTRICT

Via Hand Delivery to San Diego Area Office

Subject: Amendment to A-133-79

Reference: Amendment Request. Application No. A-133-79-A1. Staff Report: 4/27/05, Staff: LRO-
SD

Dear Chairperson Caldwell and Commissioners:

The La Jolla Town Council (LJTC) supports the Staff's recommendation related to this amendment
request. We support the adoption of the two-part resolution given on page 3 of the staff report,
including all of the special conditions. One of the special conditions recommended by Staff is the
implementation of the Commission’s permit condition from 1979 requiring an offer to dedicate
vertical and lateral physical accesses. Historically, the LUTC has supported that action and we are
dismayed at the Commission’s failure since 1979 to secure the physical accesses.

Please act to secure the physical accesses now.

The LJTC Land Use Committee voted unanimously to support the following motion:
MOTION: To support the Coastal Commission Staff recommendations related to the
Amendment of Application A-133-79-A1, including all of the Special Conditions,
especially the dedication of the accesses required in the September 20,1979 permit

granted by the San Diego Coast Regional Commission.

if the Town Council can be of further assistance, please contact the office at 858.454.1444 or
lajollatownencl@san.rr.com.

Sincerely, :

/
, ,f/,,v / et e

Glen M. Rasmussen
President

cc: LJTC Files

7734 HERSCHEL AVENUE, SUITE F » O, BOX 1101 LA JOLLA. CALIFORNIA 92038 » WWW.LAJOLLATOWNCOUNCIL.ORG « TELEPHONE 858.45+. 1444

22




May 4, 2005 g?E@@ HW@

MAY 0 5 2005
CALIFORNIA
COASTAL COMMISSION
SAN DIEGO cOART RISTRIGT
Ms. Laurinda Owens
Coastal Program Analyst
California Coastal Commission
San Diego Coast District
7575 Metropolitan Drive, Suite 103
San Diego, CA 92108-4421

Dear Ms. Owens,

without a permit.

no additional improvements be allowed.

incerely yours,

7949 Princess St.,
LaJolla, CA 92037

Pwij:iwt

[:\ Wisep\ 2005\ Personal\ Kretowicz_Coastal Commission.doc

Agenda #: Thursday 10 A
Application #: A-133-79-Al
Philip & Claire Wise

NO

Sent via Fax and Mail
Fax # 619.767.2384

We strongly appose what is being proposed in the Project Description. We also
wonder why the Coastal Commission is considering rewarding a homeowner
who has blatantly abused the system by making numerous improvements

We recommend that (1) an easement be dedicated for emergency lifeguard access
only, that (2)) all unauthorized improvements be removed and that (3) absolutely

We furthermore request that the homeowner be instructed to stop cutting any
additional limbs off the Torrey Pines tree, located on the neighboring property.
This tree is almost 100 years old and was planted in 1907 by Kate Sessons.

LETTERS OF OPPOSITION

2/



PETERSON & PRICE E@EHWE
A PROFESSIONAL CORPORATION '_ -
EDWARD F. WHITTLER LAWYERS &

MARSHAL A SCARR | Union Bank of California Building MAY 11 200
LARRY N. MURNANE 530 "B" Street, Suite 1700 LIFORNIA
CHRISTOPHER | CONNOLLY San Diego, California 92101-4454 cOA SAL COMMISSION
ERIC J. PROSSER Telephone (619) 234-0361 QAST DISTRIGT
ELOISE H. FEINSTEIN Fax (619) 234-4786 8AM BIEGO €
' Www.petersonprice.com
gl-' COUNSEL . : File No.
AUL A, PETERSON
5548.003
VIA FACSIMILE & U.S. MAIL
May 9, 2005

Ms. Laurinda Owens, Coastal Planner
California Coastal Commission

7575 Metropolitan Dr., Ste. 103

San Diego, CA 92108-4402

Re: Thursday, May 12, 2005 Coastal Commission Hearing
Agenda Item No. 10A - Ure and Dianne Kretowicz
CDP 60476/Amendment to CDP F6760-A

Dear Laurinda:

As a follow up to my email to you dated Friday, May 6, 2005 please accept this
as our clients’ request for a postponement. We have discovered rather significant legal
issues which we would like to discuss with Ralph Faust prior to the Coastal Commission
considering the above referenced application. We will be forwarding to him shortly our
legal brief concerning these issues.

Although I have not had an opportunity to discuss this with you previously, it is
also our position that our clients’ application has been deemed approved by operation
of law because the Coastal Commission has not complied with the mandatory
timeframes within which to act on our clients’ application. Therefore, we are reserving
our clients’ right to assert that the project has already been deemed approved by

operation of law prior to this request for a postponement.

EXHIBIT NO. 6
APPLICATION NO.
A-133-79-A1 &

F6760
Applicant’s
Postponement
Request

Caiifornia Coastal Commissio




Ms. Laurinda Owens, Coastal Planner
California Coastal Commission
May 9, 2005

Page 2

CcC:

Thank you for your consideration.

Randy Safino, SB&O
Ure & Dianne Kretowicz

Sincerely,

PETERSON & PRICE
A Professional Corporation

Matthew A. Peterson
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May 11, 2005

Mr. Lee McEachern

District Regulatory Supervisor
California Coastal Commission
7575 Metropolitan Dr., Ste. 103
San Diego, CA 92108-4402

Re:

THIS WRITTEN MATERIAL IS SUBMITTED TO THE
CALIFORNIA COASTAL COMMISSION IN ACCORDANCE

. WITH THE EX PARTE COMMUNICATION

REQUIREMENTS OF PUBLIC RESOURCES CODE
SECTIONS 30319-30324. THIS MATERIAL IS A MATTER
OF PUBLIC RECORD AND HAS BEEN SUBMITTED TO
ALL COASTAL COMMISSIONERS, THEIR ALTERNATES,
AND THE COASTAL COMMISSION STAFF.

Thursday, May 12, 2005 Agenda Item #10A

CDP Apphcat;on 60476/Amendment to CDP F6760-A

Ure and Dianne Kretowicz -

Dear Lee:

Threat of Litigation

We are in receipt of your letter dated May 10, 2005. Please accept this as our clients’

waiver of the applicable time limits for the California Coastal Commission (“CCC”) action on the

Application for the time period within which our clients have requested a postponement to wit,

from May 9, 2005 until the CCC item is rescheduled foa hearing which is convenient to our

clients and the CCC pursuant to Section 13074 of the CCC Code of Regulations. Our clients are

not waiving the applicable time limits that were mandated prior to our clients’ request for

postponement on May 9, 2005.

In addition to the request for postponement, there are many other reasons why the CCC

cannot take action at its meeting on Thursday, May 12, 2005.

EXHIBIT NO. 7

APPLICATION NO.
A-133-79-A1 &
F6760

Letter from
applicant's agent
dated May 11, 2005

Califarnia Casctal Mamminni-




Mr. Lee McEachern

District Regulatory Supervisor
California Coastal Commission
May 11, 2005

Page 2

By way of background, as you know, our clients’ Application for a Coastal Development
Permit ("CDP") was submitted to you on July 22, 2004. At that time you assigned the
Application a CDP #60476. Our clients were then notified by you on August 20, 2004 that they
needed to withdraw that Application #60476 and resubmit for an Amendment to CDP #F6760
and F6760-A. Although our clients did not agree with CCC Staff’s conclusion that an
Amendment was necessary, they nevertheless resubmitted that Application on August 24, 2004

and CCC Staff assigned that Application a new CDP #F6760-A-2.

Our clients were then informed nearly 8 months later, on April 19, 2005 that CCC Staff
“had decided that it wanted to assign” a completely different new Application number to the
request. CCC Staff indicated that it was going to use CDP #A-133-79-A-1. CCC Staff's
unilateral decision over our clients’ objection to process that Application Number appears to be
an attempt by Staff to amend a Permit that was never issued by the CCC or otherwise signed
by the original Owner/Applicant. Pursuant to the Coastal Act and the Administrative Code of
Regulations Section 13158 et. seq., CDP #A-133-79 was never “effective.” The Notice of Intent
was never signed and Permit #A-133-79 was never issued by the CCC. Even if one were to
assume that that Permit was somehow effective, which it was not, it expired by its own terms 2
years thereafter. The non-issued and unexecuted Draft CDP #A-133-79 was never utilized
within the 2 year timeframe as set forth within the Notice of Intent and therefore expired by its

own terms pursuant to Permit Standard Condition #3 on September 20, 1981.



Mr. Lee McEachern

District Reguiatory Supervisor
California Coastal Commission
May 11, 2005

Page 3

Since the Draft CDP was never utilized by the Owner and the Draft CDP Conditions were
never fulfilled, how is it that CCC Staff purports to amend a permit which does not exist?
Further, well after the expiration of CDP #A-133-79, it appears that the CCC continued to issue
Permits to the Owner (CDP #F6760-A and F6760-A1) without any reference to the Draft Permit
#A-133-79. As further evidence that CDP #A-133-79 was not valid or effective, in June of 2001
the CCC Staff assigned CDP #A-6-11S-01-095 to a project for our clients which involved the City
Council’s unanimous approval of CDP #96-7148. At no time did CCC Staff or the CCC itself

indicate that the Owner/Applicant woula need to amend the Draft non-issued and invalid CDP

#A-133-79.

We assert that Draft CDP #A-133-79 is null and void and that the Applicants’ request
for CDP #60476 and/or amendment to CDP #F-6760-A was deemed approved by Operation of
Law 180 days after our clients filed their Application. By the time that CCC Staff intends to have
the CCC consider the Application on May 12, 2005, over 261 days will have lapsed from filing
the Application. This is well beyond the time limits mandated by the Permit Streamlining Act
and the Coastal Act for the processing and approva! of pérmit applications. Further, because
CCC staff unilaterélly, and over our clients’ objection, attempted to modify the CDP Application
to a new number, the public notices that have gone out are not valid. There is no legal
authority under the Coastal Act for CCC Staff to unilateraily modify an owner’s application or to

otherwise try to modify a Permit which does not exist, and which was nevér issued by the CCC.




Mr. Lee McEachern

District Regulatory Supervisor
California Coastal Commission
May 11, 2005

Page4

As a final matter, the public notice also incorrectly indicates that our clients have
requested to “delete a requirement by the property owner to dedicate a vertical public
access easement.” It is not accurate to state in the public notice, or in the CCC Staff
Report, that our clients have requested to delete a requirement of an 10D, since the
original Draft Permit that would have related to that dedication was never issued or
otherwise valid. Our clients did not file an Application to amend any Permit to delete a
requirement for an I0OD. A more factual and accurate description of our clients’
Application is that our clients made a generous offer to dedicate an easefnent for
lifeguard emergency rescue access consistent with the CCC's recently Certified La Jolla
Community Plan/LCP Update (see attached copy of the Shoreline Access which
identifies the Princess Street location and states that “this easement has access only for
emergency lifeguard rescue.”) Therefore, the public notice must be modified to

accurately reflect what our clients have applied for prior to any CCC action concerning

this item.

In conclusion, we assert that our clients’ Application has been deemed approved by
Operation of Law. Should the CCC decide to nevertheless proceed with a hearing, the hearing
must be re-noticed and the legal issues raised in this letter must be addressed by either CCC

Legal Staff or the State Attorney General’s office.



Mr. Lee McEachern

District Regulatory Supervisor
California Coastal Commission
May 11, 2005

Page 5

If you need anything further, please don't hesitate to call.

Sincerely,

PETERSON & PRICE
A Professional Corporation

Matthew A. Peterson

cc: Chairperson Meg Caldwell and Members of the CCC (via facsimile)
Laurinda Owens, CCC Coastal Planner
Ure & Dianne Kretowicz




SUBAREA D: COAST WALK

Shoreline Access:

a. Princess Street. As a condition of a permit to build a single-family house, the State Coastal
Commission required the owner of the bluff top lot to dedicate a five foot-wide vertical easement
along one side of the property from the Princess Street cul-de-sac to the shoreline. This easement >>k

has access only for emergency lifeguard rescue.

i ——
b. Charlotte Park. Dedicated unimproved vista point. Neither Charlotte Park nor Charlotte Street are

accessible at the present time. Opportunitiez ‘o link Charlotte Street with Coast Walk have been
lost due to bluff erosion. Charlotte Street is a 50-foot-wide dedicated "paper street" running
vertically from Torrey Pines Road to the bluff edge. The street has never been improved and is
presently fenced and overgrown with vegetation. An old cottage built in the 1920's encroaches
several feet into the west side of the street easement and will apparently remain for some time.
Retain as open space. '

c. Coast Walk. Dedicated and historically-designated right-of-way off Torrey Pines Road. Within the
right-of-way is a continuous bluff top trail and scenic overlook with public parking. Points of access
to the trail include Coast Walk Boulevard, Park Row (street end), and Cave Street (near Goldfish
Point). Bluffs adjacent to the walk are extremely steep and fragile. No vertical access to the
shoreline exists along the trail except at the Goldfish point terminus.

d. Devils Slide. Devils Slide is a steep bluff section along Coastal Walk below the foot of Park Row.
Access has historically been provided to this point utilizing a stairway down the bluff face. The last
stairway was bummed out in the early 1960's and has never been replaced. High maintenance costs
and the need to Iimit access to the ecological reserve have been cited as reasons not to rebuild the
access. The unimproved site is still used by some individuals to climb down the bluff, although it is
very hazardous.

e. Goldfish Point. Rocky headland area within the Coast Walk right-of-way. A natural pedestrian trail
provides vertical access to the tip of the point. A nearby historic structure, the Cave Store (on Cave
Street) contains the entrance to a tunnel which leads to a sea cave below the bluffs. A fee is charged
for the use of the wnnel.






STATE OF CALIFORNIA - THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governo:

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 92108-4421

(619) 767-2370

September 8, 2004

Peter Safino
3990 Ruffin Road, Suite 120
San Diego, CA 92123

Re: Coastal Development Permit Application #F6760-A2 — 7957 Princess Street, La Jolla/
Applicant: Ure Kretowicz

Dear Mr. Safino:

Thank you for your submittal of an amendment application (in lieu of a coastal development
permit application), per the direction of Lee McEachem, District Regulatory Supervisor, of
this office. Commission staff has reviewed the above-cited permit amendment application
for modifications to an existing retaining wall, installation of a patio and barbeque and
drainage improvements. Also proposed are interior garage modifications to allow for an
additional parking space, including the removal of fill material. In addition, the proposed
development permit amendment application also proposes to clarify that lifeguards will have
emergency rescue access across the subject site. Based upon our review, Commission staff
has determined that additional information is necessary in order to properly review this
application and schedule it for public hearing.

Specifically, please submit a copy of your local discretionary approvals (which were noted
on Appendix B of your permit application). As noted on that form, the City has indicated
that the proposed development requires a Site Development Permit. In addition, it is not
clear from the project plans which project elements are being proposed under the subject
coastal development permit application. Please provide a detailed plan which focuses on the
scope of work proposed under the subject permit amendment application.

Also, there are no clear notations on the plans which reference the proposed emergency
access for the lifeguards as described in your permit amendment application.

When all required information is received, reviewed by staff and found to be adequate to
analyze the project, your application for an amendment will be filed and scheduled on the
next available Commission agenda. If you have any questions, please feel free to call me.

Sincerely,

/,'v'. - ) h

St . L i

. Zf RN 7 B 4@ e/ui)
Laurinda R. Owens EXHIBIT NO. 8
Coastal Planner APPLICATION NO.

A-133-79-A1 &
. . _ F6760
(G:\San Diego\LAURINDA\Letters2004\NFLTR Safino (Kretowicz).doc)

CCC non-filing letter
dated September 8,
2004
Page 1 of 3
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' SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO

| THE CITY OF SAN DIEGO, 2 municipal

corporation,
Plaintiff,
V.

URE RICHARD KRETOWICZ, individually
and as Trustee of the Princess Trust Dated
May 13, 1993; DIANNE MERRIE
KRETOWICZ, individually and as Trustee of
the Princess Trust Dated May 13, 1993; and
DOES I through XX, inclusive,

Defendants.

Plaintiff, the City of San Diego, a municipal corporation, appearing through its attomey,
Casey Gwinn, City Attorney, by Michael D. Neumeyer, Deputy City Attorney, and Defendants, Ure
Richard Kretowicz, individually and as Trustee of the Princess Trust dated May 13, 1993, and
Dianne Merrie Kretowicz, individually and as Trustee of the Princess Trust dated May 13, 1993, by
and through their attorney, Matthew A. Peterson, enter into the following agreement in full and final

settlement of the above-captioned case without trial or adjudication of any issue of fact or law, and

agree that final judgment may be so entered.

LACEUNCASE.ZNV 198.cel\pleadingsistip-5.doc
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Clek of the Superior Coun

APR 14 2004
By: A. ESPINDSA-BARRON, Deputy

STIPULATION IN FULL SETTLEMENT
FOR FINAL JUDGMENT OF
PERMANENT INJUNCTION;
JUDGMENT THEREON

[CCP §664.6)

EXHIBIT NO. 9

APPLICATION NO.
A-133-79-A1 &
F6760

City of San Diego
Stipulated

STIP. IN FULL SETTLEMENT FOR FINAL JUDGMENT OF PERM. INJ. J'U'DGMI

Agreement

I Catifornia Coastat Commissinr
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1. This Stipulation in Full Settlement for Final J udgnént of Permanent Injunction;

Judgment Thereon (hereinaﬁét “Stipulated Judgment") is executed as of _Alpri/ /2, 2004?
between and among Plaintiff, the City of San Diego, a municipal corporation, and the above-named
Defendants.

2. The Parties to this Stipulated Judgment are Parties to a civil suit pending in the
Superior Court of the State of California for the County of ém Diego, entitled: The City of San
Diego, a municipal corporatiog, Plaintiff, v. Ure Richard Kretowicz, individually and as Trustee of
the Princess Trust dated May 13, 1993; Dianne Merrie Kretowicz, individually and as Trustee of the

Princess Trust dated May 13, 1993; and DOES I through XX, inclusive, Defendants, Civil Case No.
GIC

3. The Parties wish to avoid the burden and expense of further litigation, and have
decided to compromise and settle their differences in accordance with this Stipulated Judgment.
Neither this Stipulated Judgment nor any of the statements or provisions contained herein shall be
deemed to constitute an admission or an adjudication of any of the allegations of the Complaint.

4, This action is brought under California ldw, and this Court has jurisdiction of its

subject matter and the Parties.

INJUNCTION

Regarding the three parcels of land located at 7957 Princess Street, in the City of San Diego,
County of San Diego, State of Califdmia, Assessor Parcel Nos. 350-151-01, 350-151-02, and 346-
440-12, hereinafter, the “PROPERTY: |

| 5. Defendants, their successors and assigns, and any of their directors, officers, partners,
agents, employees, and representatives acting within the course and scope of their agency and
employment, and all persons, corporations, or other entities acting by, through, under, on behalf of,
or in concert with Defendants, with actﬁal or constructive knowledge of this Stipulated Judgment,
shall be permanently enjoined from engaging in or performing, directly or indirectly, any of the

following acts:

TACRIRCAQE 7NV198 celpleadings\stip-5.doc 2
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‘ a) Maintaining, using, or undertaking any coastal development on the-
PROPERTY without a Coastal"Developmeﬁt Permit (if such a permit is required for the use or
development), or maintaining, using, or developing the PROPERTY contrary to the requirements or
conditions of an existing Coastal Development Permit (or existing amendment to said permit) issued’
by the City of San Diego, in violation of San Diego Municipal Code section 126.0723;

b) Beginning any development at the PROPERTY (due to the presence of
Environmentally Sensitive Lands thereon), without first submitting required documentation and
obtaining a Site Development Permit, in violation of San Diego Municipal Code section 143.0112;

c) Conducting any grading work at the PROPERTY, without first obtaining the
requ‘ired Grading Permit, in violation of San Diego Municipal Code section'129.0602;

-d) Erecting, constructing, enlarging, altering, repairing, improving, converting,
permanently relocating, or partially demolishing any structure on the PROPERTY, without first
obtaining a separate Building Permit for each structure from the Building Official (if such a permitis
required for the work), in violation of San Diego Municipal Code section 129.0202(a);

e)' Maintaining or using the PROPERTY in violation of any of the provisions of
the Land Development Code, without a required permit, or contrary to permit conditions, in violetion
of Sen Diego Munic'ipal' Code section 121.0302(a);

1) Maintaining any violation of the San Diego Municipal Code at the
PROPERTY;, or any other property owned or occupied by Defendants, individually or collectively,
within the Cityef San Diego.

6. Within 60 days from the date of this Stipulated Judgment, Defendants shall
submit a complete set of plans (including all necessary drawings, reports, calculations, and fees) to
the California Coastal Commission ("ccen), for the purpose of obtaining an amendment to the
previously-issued Coastal Development Permit for the PROPERTY (CDP No. F6760 and F6760-A),
said amendment to address all inreviously unpermitted and future proposed grading, clearing,
grubbing, excavating, filling, and/or development on the PROPERTY, related to each of the
following:

T ACEINCASE. ZN\I 198 cel\pleadings\stip-5.dec
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garage improvement;

retaining wall;

a)

b)
c)
d)
e)

f)

g)
h)

Excavation for, and construction of, the proposed subterranean carport and

The retaining wall in the southern portion of the rear yard;
The concrete steps adjacent to said retaining wall;

The previous back-filling and leveling adjacent to said retaining wall;

The previous removal of vegetation (native or non-native) adjacent to said

The previous planting of non-native species on the coastal bluff;
The previous installation of a sprinkler system on the coastal bluff;

The previous repair and/or maintenance of the existing drainage inlet in the

public right-of-way at the front of the residence.

7.

Within 60 days from the date of this Stipulated Judgment, Defendants shall

submit a complete set of plans (including all necessary drawings, reports, calculations, and fees) to

the City of San Diego Development Services Department (*DSD™), for the purpose of obtaining a

Site Development Permit, which addresses all previously unpermitted and future proposed grading,

clearing, grubbing, excavating, filling, and/or development on the PROPERTY, related to each of the

following:

garage improvement;

retaining wall;

a)

b)
c)
d)
€)

)

g)
h)

Excavation for, and construction, of, the proposed subterranean carport and ‘

The retaining wall in the southern portion of the rear yard;
The concrete steps adjacent to said retaining wall;
The previous back-filling and leveling adjacent to said retaining wall;

The previous removal of vegetation (native or non-native) adjacent to said

The previous planting of non-native species on the coastal bluff;

The previous installation of a sprinkler system on the coastal bluff;

. . . 3 4 M 3 1 (]
The previous repair and/or maintenance of the existing drainage inlet in th

public right-of-way at the front of the residence.

LACEWNCASE.ZN\1193.cef\pleadingsstip-5.doc . 4
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8. Inthe .event the CCC and/or DSD request written corrections to Defendants’ pians
regarding the Coastal Development Permit and/or Site Def/elopment Permit (described in Paragraphs
6 and 7 above), then within 30.days from the date of aﬁy such'request, Defendants shall resubmit
their corrected plans to the appropriate agency.

9. Within 60 days from the date the Coastal Development Permit and Site
Development Permit (described in Paragraphs 6 and 7 above) are issuéd by the CCC and DSD
respectively, Defendants shall submit a complete set of plans (including all drawings, calculatipns,
and fees) to DSD, for the purpose of obtaining each.of the following permits:

a) A Grading Permit, which addresses all areas on the PROPERTY which have
been or will be graded, excavated, and/or filled -- speci.ﬁcally, the excavation of the interior of the
garage, the area graded for the concrete steps adjacent to the retaining wall in the southern portion of
the rear yard, as well as the backfilling and leveling (fill dirt removed and re-compacted) adjacent to
said retaining wall, provided DSD determines that a Grading Permit is required for said work;

b) A Building Permit, which addressés the construction of the proposed
subterranean carport and garage improvement, as well as the retaining wall (mortared or unmortared)
in the southemn portion of the rear yard. .

10.  Inthe event DSD requests written coﬁections to Defendants’ plans regarding the
Grading and/or Building Permits (described in Paragraph 9 above), then within 30 days from the
date of any such request, Defendants shall resubmit their corrected plans to DSD.

11, Within 180 days from the date the Grading and Building Permits (described in
Paragraph 9 above) are issued, Defendants shall obtain all necessary inspections and final
approvals from the City of San Diego for each respective permit.

12.  Ifat any time the CCC and/or DSD denies the Coastal Development Permit and/or
Site Development Permit (described in Paragraphs 6 and 7 above), or the Court determines that
Defendants have faﬁed to comply with Paragraphs 8 and/or 10 above (requiring Defendants to
resubmit their corrected plans to the CCC and/or DSD within 30 days of eny request fOf written
corrections), then within 60 days of either occurrence, Defendants shall submit 2 complete set of
plans (including all necessary drawings, calculations, and fees) to DSD, for the purpose of obtaining

LACEWNCASE.ZN\! 198 cel\pleadingsistip-5.doc 5 :
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a Grading Permit to restore those portions of the PROPERTY which were previously graded,
cleared, grubbed, e;cavated, filled, and/or developed to their original (pre-violation) topography and
condition, subject to DSD’s recommendations regarding compaction and erosion control measures.
By way of this Grading Permit, Defendants understand that they must restore the excavated area
inside the garage, remove the retaining wall in the southern portion of the rear yard, remove the
concrete steps (and restore the area) adjacent to said retaining wall, restore the backfilled and leveled
area adjacent to said retaining wall, restore the vegetation (native or non-native) adjacent to said
retaining wall, and remove the sprinkler system on. the coastal bluff, subject to DSD’s determination
(in writing) that each of these items be restored and/or removed in whole or in part.

13. In the event DSD requests written corrections to Defendants’ plans regarding the
Grading Permit (described in Paragraph 12 above), then within 30 aays from the date of any such
reéuest, Defendants shall resubmit their corrected plans to DSD.

14.  Within 60 déys from the date the Grading Permit (described in paragraph 12
above) is issued by DSD, Defendahts shall obtain all necessary inspections and final approvals from
the City of San Diego for the G.rading Permit.

15.  Defendants shall perform their obligations under Paragraphs 6 through 14 (above) in
good faith. Likewise, Plaintiff shall process any and all permits applied for by Defendants under
Paragraphs 6 through 14 (above) in good faith. However, Defendants shall not be held responsible
for any undue delay caused by force-majeure, or caused by the CCC and/or DSD during the
permitting, inspection, and final approval processes required under Paragraphs 6 through 14 above.

16.  Defendants shall allow inspectors from the City of San Diego access to all outdoor
and garage areas on the PROPERTY to inspect and take photographs, for the purpose of monitoring
Defendants’ compliance with the terms and conditions of Paragraphs 6 through 14 (above):

a) Time: 9:00 a.m. - 4:00 p.m. (Monday through Friday, excluding holidays);
| b) Notice: 48 hours is required (notice to Defendants’ attorney or local

representative is sufficient).

LACEWNCASE.ZNV 198.cel\pleadingsistip-5.doc 6
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MONETARY RELIEF

17. On the date this Stipulated Judgment is filed with the Court, Defendants shall pay .
Plaintiff the amount of $1453.22 in investigative costs, previously incurred by the City of San Diego
Neighborhood Code Compliance Départment (“NCCD”). Such payment shall be in full satisfaction
of all costs associated with NCCD’s investigation of this action, to date.

18.  On the date this Stipulated Judgment is filed with the Court, Defendants shall pay
Plaintiff the amount of $8000 in civil penalties. Such penalties shall be in full satisfaction of all
claims against Defendants arising from the previous code violations alleged in this action, and from
all prior complaints to NCCD regarding the PROPERTY. |

19.  All payments required under Paragraphs 17 and 18 (above) shall be in the form of a
cashier’s check (or by personal check, drawn on Ure R. Kretowicz’ personal checking account),
payable to the “City Treasurer.” All payments shall be delivered to the Office of the
City Attorney, Code Enforcement Unit, 1200 Third Avenue, Suite 700, San Diego, California
92101-4106, Attention: Micha.el D. Neumeyer. ‘

20, Inthe event of default by Defendants as to any amount due under this Stipulated
Judgment, Defendants shall pay Plaintiffs interest at the prevailing legal rate, from the date of default |
to the date of final payment.

ENFORCEMENT OF JUDGMENT

21.  Nothing in this Stipulated Judgment shall prevent any Party from pursuihg any
remedy as provided by law, to subsequently enforce this Judgment or the provisions of the San Diego
Municipal Code, including but not limited to, civil contempt, additional civil penalties, and/or
;:riminal prosecution.

‘ RETENTION OF JURISDICTION

22.  Jurisdiction is retained for the purpose of enabling any Party to this Stipulated . .-
Judgment to apply to this Court at any time for such further orders or directions as may be necessary
or appropriate for the enforcement, construction, operation, and/or modification of this J udgment, o

to assess additional monetary penalties in the event Defendants violate this Stipulated Judgment.

LACEUNCASE.ZN\! 198.cel\pleadingsistip-5.doc 7
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DISMISSAL OF DOES

23.  All allegations as to Does I through XX, inclusive, are dismissed.

24.

By signing this Stipulated Judgment, Defendants admit that they have personal knowledge of

RECORDATION OF JUDGMENT

The City of San Diego shall record a copy of this Stipulated Judgment against the
PROPERTY (Assessor Parcel Nos. 350-151-01, 350-151-02, and 346-440-12) with the San Diego

County Recorder’s Office, the legal description of which is as follows:

All of Lots 10 and 11 of Block 3 of Amalfi Subdivision, in the City of
San Diego, County of San Diego, State of California, according to Map
thereof No. 959, filed in the Office of the County Recorder of San
Diego County, September 23, 1905; and all that portion of Pueblo Lot
1285 of Pueblo Lands of San Diego, in said City according to map
thereof made by James Pascoe in 1870, a copy of which said map was
filed in the Recorders office in said San Diego County, November 14,
1921 and is know as Miscellaneous Map. No. 36, described as follows:

Commencing at a point in the Easterly line of Lot 11 in Block 3 of
Amalfi in said City, according to map thereof No. 959, filed in the
Recorders office September 235, 1905; distant Northerly 10 feet from
the Southeasterly corner of said Lot 11; thence at right angles Easterly
a distance of 8 feet to a point; thence Southerly at right angles a
distance of 35 feet to a point; thence Southerly to a point in a line
which is the prolongation of the Easterly line of said Lot 11 which is
the Westerly line of said Pueblo Lot 1285; distant Southerly a distance
of 63 feet from the Southeasterly comer of said lot 11; thence
Northerly along the Westerly line of said Pueblo Lot 1285 and the
Easterly line of said Lot 11 to the Point of Beginning,

Excepting therefrom any portion thereof lyin g below the mean high
tide line. :

all the terms of this Stipulated Judgment as set forth herein. Service by mail shall constitute sufficient

notice for all purposes.

IT IS SO STIPULATED:

CASEY GWINN, City Attomney

DATED: 400] /2. 2004
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DATED: XS 9004

Ure R. Kretowicz, individually and as
Trustee of the Princess Trust Dated
May 13, 1993.

Defendant

DATED: LL )’L , 2004

May 13, 1993,
Defendant

DATE.D: ‘-1[ }6 , 2004 \L/@d\“-/% _%‘7%?;\_,

Matthew A. Petersdn °
Attorney for Defendants

Upon this Stipulated Judgment by the Parties hereto, and upon their agreement to the entry of
Judgment without trial or adjudication of any issue of fact or law herein, and good cause appearing

therefore, IT IS SO ORDERED, ADd'UDGED,’ AND DECREED.

. MPR 147004 | STEPHANIE SONTAG
DATED: <ho

JUDGE OF THE SUPERIOR COURT

LACEWCASE.ZN\1 198.celpleadings\stip-5.doc o
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JOB ORDER NUMBER: 42-2866

SITE DEVELOPMENT PERMIT NO. 8967
KRETOWICZ RESIDENCE - PROJECT NO. 38399
HEARING OFFICER

This Site Development Permit is granted by the HEARING OFFICER of the City of San Diego
to Ure R. Kretowicz and Dianne M. Kretowicz, Co-Trustee of The DUK Trust, Owner/Permittee,
pursuant to San Diego Municipal Code [SDMC] 126.0501. The 0.070-acre site is located at
7957 Princess Street, in the RS-1-7 Zone, Coastal Overlay Zone, Coastal Height Limit Overlay
Zone, Beach Parking Impact Overlay Zone, of the La Jolla Community Planning Area. The
project site is legally described as Lots 10 and 11, Block 3, Amalfi Subdivision, Map No. 959
and a portion of Lot 1285, Pueblo Lands, Miscellaneous Map No. 0036.

Subject to the terms and conditions set forth in this Permit, permission is granted to
Owner/Permittee to allow for previous interior garage modifications, retaining walls, rear yard
improvements and an easement for emergency lifeguard access on a site developed with an
existing residence, described and identified by size, dimension, quantity, type, and location on
the approved exhibits, dated January 26, 2005, on file in the Development Services Department.

The project or facility shall include:

a.

b.

The removal of bluff improvements (currently in violation).

To allow construction for interior garage modifications, retaining walls and rear yard

improvements on a site developed with an existing single family residence on a 0.070-
acre property;

An easement for emergency lifeguard access. EXHIBIT NO. 10

APPLICATION NO.

Landscaping (planting, irrigation and landscape related improvements); A-133-79-A1 &
F6760

Off-street parking facilities, City of San Diego

Site Devel {
O R l G IF?ern? ;’:208p9n61$n
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The proposed, rear yard improvements and an easement for emergency lifeguard access to
an existing single family residence, is located on a property which is directly adjacent to
the local shoreline on a bluff above the Pacific Ocean. The bluff edge is approximately 50
feet above the mean high tide line. Other than the removal of unpermitted bluff face
obstructions and the revegetation of those areas, all proposed improvements will be
located at |east five feet from the bluff edge. The project was designed to direct all
drainage away from the coastal edge portion of the site and into the public storm drain
system. The landscape plan and materials were designed to minimize any need for
irrigation. Through the Environmental Review process ( Addendum to Negative
Declaration No. 96-7148), no erosion or drainage related issues which would impact the
local shoréiline were identified nor anticipated.

!

[
6. The nature and extent of mitigation required as a condition of the permit is

reasonabllp' related to, and calculated to alleviate, negative impacts created by the
proposed development.

The proposed development is to allow for rear yard improvements and an easement for
emergency lifeguard access to an existing single family residence on the 0.070-acre
property. A portion of this proposed project is designed to correct past violations in and
around the coastal bluff edge. The Environmental Document, (Addendum to Negative
Declaration No. 96-7148), the Initial Study and subsequent study of the revised project, it
was determiped that the proposed project will not have significant effect on the
environment. No mitigation measures were required.

BE IT FURTHER RESOLVED that, based on the findings hereinbefore adopted by the
HEARING OFFICER, Coastal Development Permit No. 8856 and Site Development Permit No.
8857, are hereby GRANTED by the HEARING OFFICER to the referenced Owner/Permittee, in

the form, exhibits| terms and conditions as set forth in Permit Nos. 8856 & 8857, a copy of which
is attached hereto|and made a part hereof.

Glenn R. Gargas |
Development Project Manager
Development Services

Adopted on: January 26, 2005

Job Order No. 42-2866

cc: Legislativé Recorder, Planning Department

1
i
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|
i ALL-PURPOSE CERTIFICATE

, v 42-2866/38399

| Type/PTS Approval Number of Document SDP 8967
i Date of Approval January 26, 2005
|

STATE OF CALIFORNIA
DIEG% /
.

G/lenn R. Gargas, DCVCIOP/I'DCI]E,P gject Manager
d g

On April 20, 2003, before me, Stacie L. Maxwell, (Notary Public), personally appeared Glenn R.
Gargas, Development Project Manager of the Development Services Department of the City of

San Diego, personally known to me to be the person whose name is subscribed to the within instrument
and acknowledged to me that he executed the same in his capacity, and that by his signature on the
instrument the person, or the entity upon behalf of which the person acted, executed the instrument.

wnmss%m nd official seal
Signature

Stacie L. l\&é(weli J

|
i ALL-PURPOSE CERTIFICATE
I
OWNER(S )/PERIIVII'ITEE(S) SIGNATURE/NOTARIZATION:
!

THE UNDERSIdNED OWNER(S)YPERMITTEE(S), BY EXECUTION THEREOF, AGREES TO
EACH AND EVERY CONDITION OF THIS PERMIT AND PROMISES TO PERFORM EACH AND

EVERY OBLI A{TION OF OWNER(S)YPERMITTEE(S) THEREUNDER.
Signed ' Signed

Ure. R’ Kretowicz Dianne M. Kretowicz
The D Trust The DUK Trust
STATE OF CALIFORNIA
COUNTY OF SAN DIEGO

On 4/4(’/’75/ 2005 | before me,\Z;/g/V/t/ﬁ’ f//ifp*\/ (Name of Notary Public)
personally appeared UKE X /&(Eﬁ’hﬁ\éa & D ame P _HRe7owice personally known to me tor-proved
+o e o the-basis-of satisfactory-evidence) to be the person{sPwhose namdfs)ié/are subscribed to the
within instrument and acknowledged to me that hé/she/they executed the same in bi6/ker/their authorized
capacitnd that by bis/hkér/their signatur@on the instrument the persort@ or the entity upon
behalf of which the persafits)acted, executed the instrument.

JOANNA ELLISON

Commission # 1341020 %
Notary Public - California g
San Diego County

WITNESS my hapd and official seal.

My Cormm. Expires Feb 22, 2006

ORlé:INAL Page 11 of 11




URE & DIANNE KRETOWICZ
7957 Princess Street e AL Y
La Jolla, California 92037 e Il
858-456-7999 (Tel) 4 858-456-3888 (Fax)

November 21, 2003

vir. Lee McEachern

district Regulatory Supervisor

alifornia Coastal Commission
575 Metropolitan Drive, Suite 103
an Diego, CA 92108

‘ear Mr. McEacﬁern:

~ish to thank you again for taking the time to personally meet with me to both
spect and discuss certain proposed coastal improvements near our residence at
'57 Princess Street in La Jolla, (“Property’). Pursuant to our conversation, we
> requesting that in exchange for coastal staffs’ supporting deletion of the public

cess requirement on our Property, that we will provide the following Coastal
scess Improvements (“Improvements”):

e A stainless steel hand rail at the Marine Room beach access walk stairway

Installation of a wooden staircasc with railing, paintcd white, located along
the Coastal Walk Trail, which connects Torrey Pines Road to the La Jolla
Cove

[

A park bench with concrete pad, which would match the other benches in
the immediate area, (assuming that the City of San Diego allows us naming
rights via a bronze plaque on the bench), again along the Coast Walk Trail

Dedication of an easement for emergency access only, along the garage
side of our Property. EXHIBIT NO. 11

APPLICATION NO.
A-133-79-A1 &
F6760

Letter from
applicant’s agent
dated November 21,
2003.




Mr. Lee McEachermn
November 21, 2003
Page 2

Lee, upon confirmation of your agreement to the above-mentioned points, we will
immediately proceed with the application and approval process for the garage and
rear patio on our Property and will either include the Improvements as a part of
that application or will process them under a separate application concurrently.

Lastly, it would be our understanding that any and all fees associated with the
Improvements would be waived by both the City of San Diego and the Coastal
Commission. We patiently await your response and look forward to enhancing
Coastal access to the beaches in our area. Should you have any questions, please
do not hesitate to contact us at vour convenience.

Kind regards,

1

AN

Dianne and Ure Kretowicz

o:/word/ure/pst/meeachern]12103.doc







