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DOCUMENTS 2) City of Eureka Coastal Development Permit CDP 03-007; and
3) City of Eureka Local Coastal Program

SUMMARY OF STAFF RECOMMENDATION:

The staff recommends that the Commission, after conducting a public hearing, determine
that a substantial issue exists with respect to the grounds on which the appeal has been
filed, and that the Commission open and continue the de novo portion of the appeal
hearing, because the appellants have raised a substantial issue with the local
government’s action and it’s consistency with the certified LCP.

The Eureka City Council approved with conditions a coastal development use permit for
the development of 92,500 square-feet of warehouse and office structures and related site
improvements within an approximately 7.7-acre portion of two boundary-adjusted parcels
totaling an 8.8-acre area located between Highway 101 and the Elk River Wetland
Mitigation Area (ERWMA), at the southern entrance to the City of Eureka, Humboldt
County.

The appellants contend that the approved project raises a substantial issue of
conformance with the City’s LCP policies pertaining to the protection of environmentally
sensitive habitat areas (ESHAs) and coastal water quality.

Staff recommends that the Commission find that the development, as approved by the
City, raises a substantial issue of conformance with the policies of the certified LCP
regarding the protection of ESHAs. The approved project would provide for wetland
buffers ranging in width from one to fifty feet. The City’s LCP ESHA policies require a
100-foot buffer around wetlands, and allow a reduced-width buffer only if it has been
determined that a reduced-width buffer will adequately protect the resources of the
wetlands. The permit application materials submitted to the City and the project record
prepared by the City in their review of the proposed development did not fully address
the adequacy of the reduced-width buffers to protect the wetlands ESHAs on or in
proximity to the site being developed for the proposed warehousing, trans-shipping
terminal, and office uses. Although a technical analysis accompanied the applicant’s
request for a reduced-width buffer around the majority of wetlands at the site, the
analysis failed to identify: (1) the presence of any rare, threatened and/or endangered
plant species within the ESHA; (2) the various resident and migratory animal species that
inhabit or utilize the ESHA; (3) the various resting, feeding, breeding, and nesting
requirements of these species to determine the habitat functions of the wetland; (4) the
relative susceptibility of the habitat functions of the ESHA at the site to disturbance; (5)
the transitional habitat needs of the area between the ESHA and the development; (6) the
specific impacts of development on the sensitive habitat resources; and (7) why the
particular buffer widths established would be sufficient.
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Staff further recommends that the Commission find that the two other contentions raised
regarding consistency with City water quality protection and wetland and estuary
resource management planning, while valid contentions, do not raise substantial issues as
to the approved project’s consistency with the LCP.

Staff also recommends that the Commission continue the de novo portion of the appeal
hearing to a subsequent meeting because the Commission does not have sufficient
information from the applicant to determine if the current project can be found consistent
with the environmental protection policies of the certified LCP.

The Motion to adopt the Staff Recommendation of Substantial Issue is found on Page 5.

STAFF NOTES:

1. Appeal Process.

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for
limited appeals to the Coastal Commission of certain local government actions on coastal
development permits (Coastal Act Section 30603).

Section 30603 states that an action taken by a local government on a coastal development
permit application may be appealed to the Commission for certain kinds of
developments, including developments located within certain geographic appeal areas,
such as those located between the sea and the first public road paralleling the sea or
within one hundred feet of a wetland or stream or three hundred feet of the mean high
tide line or inland extent of any beach or top of the seaward face of a coastal bluff, or
those located in a sensitive coastal resource area.

Furthermore, developments approved by counties may be appealed if they are not
designated the “principal permitted use" under the certified LCP. Finally, developments
constituting major public works or major energy facilities may be appealed whether
approved or denied by the city or county. The grounds for an appeal are limited to an
allegation that the development does not conform to the standards set forth in the certified
local coastal program and, if development is located between the first public road and the
sea', the public access and public recreation policies set forth in the Coastal Act.

Per Section 13011 of the California Code of Regulations, the “first public road paralleling the sea”
means that road nearest to the sea, as defined in Section 30115 of the Public Resources Code,
which: (a) Is lawfully open to uninterrupted public use and is suitable for such use; (b) Is publicly
maintained; (c) Is an improved, all-weather road open to motor vehicle traffic in at least one
direction; (d) Is not subject to any restrictions on use by the public except when closed due to an
emergency or when closed temporarily for military purposes; and (e) Does in fact connect with
other public roads providing a continuous access system, and generally parallels and follows the
shoreline of the sea so as to include all portions of the sea where the physical features such as
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The subject development is appealable to the Commission pursuant to both Section
30603(a)(1) and (2) of the Coastal Act because it is: (a) located within 100 feet of a
wetland or stream; and (b) situated on a site that lies between the first public road and the
sea.

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the
Commission determines that the appeal raises no substantial issue of conformity of the
approved project with the certified LCP. Since the staff is recommending substantial
issue, unless three Commissioners object, it is presumed that the appeal raises a
substantial issue and the Commission may proceed to its de novo review.

If the Commission decides to hear arguments and vote on the substantial issue question,
proponents and opponents will have three minutes per side to address whether the appeal
raises a substantial issue. It takes a majority of Commissioners present to find that no
substantial issue is raised.

The only persons qualified to testify before the Commission on the substantial issue
question are the applicants, the appellant and persons who made their views known to the
local government (or their representatives). Testimony from other persons regarding
substantial issue must be submitted in writing.

Unless it is determined that there is no substantial issue, the Commission will proceed to
the de novo portion of the appeal hearing and review the merits of the proposed project.
This de novo review may occur at the same or subsequent meeting. If the Commission
were to conduct a de novo hearing on the appeal, because the proposed development is
located between the first public road and the sea, the applicable test for the Commission
to consider would be whether the development is in conformity with the certified Local
Coastal Program and with the public access and public recreation policies of the Coastal
Act.

2. Filing of Appeal.

Three separate appeals were filed by: (1) the Environmental Protection Information
Center (EPIC); (2) Humboldt Baykeeper and Ecological Rights Foundation (Humboldt
Baykeeper); and (3) Commissioners Kruer and Caldwell (see Exhibit No. 7). All of the
appeals to the Commission were filed in a timely manner on July 11, 2005, within 10
working days of receipt by the Commission on June 24, 2005 of the City's Notice of Final
Local Action.?

bays, lagoons, estuaries, and wetlands cause the waters of the sea to extend landward of the
generally continuous coastline.

Pursuant to 14 CCR §13110, the appeal period commenced on June 27, 2005, the next
working day following the receipt of the City’s Notice of Final Local Action on June 24,
2005, and ran for the 10-working day period (excluding weekends and the Independence
Day holiday) ending July 11, 2005.
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I STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE:

Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff
recommends that the Commission determine that a substantial issue exists with respect to
the grounds on which the appeal has been filed. The proper motion is:

MOTION:

I move that the Commission determine that Appeal No. A-1-EUR-05-031 raises
NO Substantial Issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act.

STAFF RECOMMENDATION:

Staff recommends a NO vote. Failure of this motion will result in a de novo
hearing on the application, and adoption of the following resolution and findings.
Passage of this motion will result in a finding of No Substantial Issue and the
local action will become final and effective. The motion passes only by an
affirmative vote of the majority of the appointed Commissioners present.

RESOLUTION TO FIND SUBSTANTIAL ISSUE:

The Commission hereby finds that Appeal No. A-1-EUR-05-031 presents a
substantial issue with respect to the grounds on which the appeal has been filed
under Section 30603 of the Coastal Act regarding consistency with the Certified
Local Coastal Plan and/or the public access and recreation policies of the Coastal
Act.

IL FINDINGS AND DECLARATIONS:
The Commission hereby finds and declares:

A. APPELLANTS’ CONTENTIONS

The Commission received appeals from: (1) Environmental Protection Information
Center (EPIC); (2) Humboldt Baykeeper and Ecological Rights Foundation (Humboldt
Baykeeper); and (3) Commissioners Caldwell and Kruer.

The appellants contend that the project as approved by the City does not conform with

~ the LCP policies concerning the protection of wetland environmentally sensitive habitat

areas, as the extent and types of wildlife utilization of these coastal resources was not
established, the specific impacts associated with the approved transfer station on wildlife
was not identified, and the adequacy of the proposed reduced-width buffers to protect
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these resources was not adequately substantiated or reviewed as part of the permit
approval process. Furthermore, the appellants contend that an issue is raised as to the
consistency of the approved project with LCP provisions for the protection of the quality
of coastal waters. In addition, the appellants raise contentions alleging inconsistency of
the local action with the City’s LCP policies regarding wetland restoration program
requirements.

The appellants’ contentions are summarized below, and the full text of the contentions is
also included in Exhibit Nos. 5, 6, and 7.

1. Protection of Wetlands.

All three appellants contend that the development as approved by the City is inconsistent
with LCP policies requiring that development be sited and designed to avoid impacts to
adjacent environmentally sensitive habitat areas (ESHAs). The LCP requires the use of
perimeter buffer areas around wetland areas, within which development would be
precluded or restricted, as the primary tool to ensure the avoidance of significant adverse
impacts. The LCP ESHA policies require a 100-foot buffer around wetlands, and allow a
reduced-width buffer only if it has been determined that a reduced-width buffer will
adequately protect the resources of the wetlands. The approved project would provide for
wetland buffers ranging in width from one to seventy-five feet.

The appellants assert that the adequacy of these reduced-width buffers were not
adequately demonstrated, as the technical studies prepared for the project did not
thoroughly address the efficacy of the approved buffers of less than 100-foot-widths to
protect the wetlands on the site. The appellants assert that the City should have required
further analysis to document the extent and significance of use of these wetlands by
wildlife, including the identification of the species utilizing the area, the types of habitat
being used, the degree to which the approved development will adversely impact these
uses, and the sufficiency of the reduced-width buffers to reduce these impacts so that the
habitat utilized by the wildlife would be protected from any significant disruptions and
further degradation. Having not undertaken such analysis, the appellants conclude that
the project as approved by the City is inconsistent with LCP provisions for the protection
of wetlands as the adequacy of the reduced-width buffers to reduce impacts of the
development between warehousing and shipping terminal activity areas and structures,
and the edge of all wetlands has not been established.

2. Water Quality Protection.

Appellant EPIC contends that the project as approved is inconsistent with LUP policies
regarding protection of water quality. The appellant contends that the development
would result in water pollutants entering Elk River and Humboldt Bay. The appellant
contends that impacts resulting from stormwater runoff have not been adequately
addressed and that there is no maintenance program for the proposed oil/water separators.

3. Wetland Restoration Program Policies.
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Appellant EPIC also contends that a wetland program should be in place as required by
the City’s LCP. The appellant contends that because the City has not developed a
wetland program, the impact of development at the subject site in relation to the wetland
and estuarine habitats of the Elk River/Humboldt Bay area is unknown and therefore, the
impacts cannot be adequately assessed.

B. LOCAL GOVERNMENT ACTION

On November 11, 2003, the City of Eureka Community Development Department
accepted for filing a completed coastal development permit application from the Durham-
Dayton Industrial Partners for the development of a warehousing and trans-shipping
terminal, and office complex on an approximately 7.7-acre portion of a 8.8-acre parcel
located between Highway 101 and the Elk River Wetlands Mitigation Area (ERWMA) at
the southern entrance to the City of Eureka in west-central Humboldt County. The
purpose of the approved commercial-industrial facility is to provide a centralized location
for the receipt, storage, and subsequent delivery re-shipment of vegetable and fruit
commodities and other comestibles to area grocery outlets, and to develop other facilities
for commercial-industrial uses.

Following completion of the Community Development Department staff’s review of the
project, and the requisite preparation and circulation of environmental review
documentation, on June 21, 2005, the Eureka City Council approved with conditions
Coastal Development Permit No. CDP-03-007 for the portions of the subject
development situated within the City’s coastal development permitting jurisdiction (see
Exhibit No. 3). The Council attached seven special conditions. Principal conditions
included requirements that: (1) a cultural resources monitor be retained from the Table
Bluff Rancheria — Wiyot Tribe and be present during all excavations and ground-
disturbing activities conducted at the site; (2) project demolition, grading, and
construction be performed in conformance with relevant air quality standards to the
satisfaction of the North Coast Unified Air Quality Management District; and (3)
authorizations be obtained from the U.S. Army Corps of Engineers as may be required
for any discharges of dredged or fill materials into waters of the United States. In
addition, the City adopted a mitigation and monitoring program, setting project design
and layout specifications for exterior lighting, the installation and maintenance of oil-
water separator/clarifiers, emergency services ingress and egress, parking and loading
areas, and wetland buffer fencing, and establishing protocols for the protection of any
cultural resources that might be encountered during construction at the site.

The decision of the City Council regarding the conditional approval of the industrial park
improvements was final. The City then issued a Notice of Final Local Action that was
received by Commission staff on June 24, 2005. The appellants filed their appeals to the
Commission on July 11, 2005, within 10 working days after receipt by the Commission
of the Notice of Final Local Action (see Exhibit No. 4).

C. SITE AND PROJECT DESCRIPTION
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The project site consists of two parcels comprising an irregularly shaped 8.8-acre area
located northwest of the intersection of Pound Road with the western frontage road of
Highway 101 that runs north from the Herrick Road overpass, at the southern entrance to
the City of Eureka (see Exhibit Nos.1-3). The property consists of a generally flat,
cleared lot with scattered thickets of brushy vegetatlon along its southern, western, and
northern sides.

The middle of the site is currently developed with a variety of partially dilapidated
structures and paved areas, covering approximately 34,425 square-feet, or about 0.8 acre
of the property. These buildings and their surrounding graveled areas are utilized by a
variety of shipping and storage uses, including a wholesale produce distributor and for
the parking of long haul trucking trailers.

Residual unfilled wetland areas in the form of vegetated drainage swales are situated
along the western perimeter and across the southwestern third of the site. Plant cover in
these areas is dominated by a canopy of intermixed red alder (Alnus rubra) and Scouler
willow (Salix scouleriana) with patches of including Pacific silverweed (Potentilla
anserina), pickleweed (Salicornia virginica), creeping buttercup (Ranunculus repens),
seaside arrowgrass (Triglochin maritime), brassbuttons (Cotula coronopifolia), and soft

rush (Juncus effusus).

The persistently-flooded forested wetlands within the northern !2-acre panhandle of the
property site, with the exception of the relatively short (four- to six-foot-height) dike
running along western side of the property, are integrated with the freshwater and
brackish wetlands complex within the Elk River Wetlands Mitigation Area (ERWMA)
situated to the west of the project site. Vegetation cover in these is composed of a canopy
of red alder and Scouler willow, with emergent wetland species including common cattail
(Typhus latifolia), slough sedge (Carex obnupta), Pacific silverweed, and soft rush within
clearings and as understory beneath the willows and alders. Several inches to
approximately three feet of standing freshwater exist in these areas throughout the year.

Located across Pound Road approximately 50 to 60 feet to the south of the project
parcels, a fourth wetland area exists. This roughly 40-acre area comprises a former
palustrine wetland that appears to have been connected to the Elk River estuary by a
trench and is now tidally influenced. Under the Cowardin classification system’, this
area is considered an estuarine intertidal emergent persistent mixohaline (brackish)
wetland. The vegetation in this area is composed of predommantly obligate hydrophytes
including pickleweed and seaside arrowgrass.

3 Refer to U.S. Fish and Wildlife Service - Office of Biological Services’ Publication No.
FWS/OBS-79/31 “Classification of Wetlands and Deepwater Habitats of the United
States” (Lewis M. Cowardin, et al, USGPO December 1979) for a further discussion of
the definition of the extent of wetland habitats.
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The project site is situated within the coastal zone and lies within the incorporated
boundaries of the City of Eureka. The subject property is bisected by the coastal
development permit jurisdictional boundary between the Commission’s retained
jurisdiction and the City of Eureka’s certified permitting area. Approximately 5.3 acres
of the site lies within the Commission’s permit jurisdictional area with the remaining 3.5
acres located within the City’s permitting area. Thus, the portion of the development that
is the subject of the appeals is subject to the policies and standards of the City of
Eureka’s certified Local Coastal Program (LCP). A coastal development permit for the
portions of the project within the Commission’s jurisdiction has yet to be submitted.
Immediately to the west of the site lies the Elk River Wetland Mitigation Area
(ERWMA).

The site is designated in the City’s Land Use Plan as “General Industrial” (GI),
implemented through a “Heavy Industrial” (MG) zoning designation. The subject
property is not within any viewpoint, view corridor, or highly scenic area as designated in
the visual resources inventory of the LCP’s Land Use Plan. Due to the property’s
location approximately Y4-mile inland from the inner shoreline of Humboldt Bay and the
presence of surrounding public and private land development and natural vegetation
screening, no public views across the property to and along the ocean and designated
scenic areas exist. '

The approved development consists of a food products warehousing, trans-shipping
terminal, and office complex that would entail the construction of 92,500 square-feet of
building floor area. In addition to the terminal and office buildings, various other site
improvements would include the paving of interior traffic lanes and off-street parking and
loading facilities, the installation of an oil-water separator-based stormwater drainage
collection, conveyance, and treatment system, and the construction of two six-foot-tall
solid wooden fences along the outboard side of the approved ten-foot wide buffer around
the wetlands along the northern side of the property and along the western perimeter of
the property. The course of the westerly line fencing would be routed easterly onto the
parcel and around the edge of the residual wetlands along the western side of the property
(see Exhibit No. 5).

The warehousing, trans-shipping terminal, and office uses are considered principal
permitted uses as “cold storage plants,” “freight forwarding terminal,” “offices, not
including medical and dental offices,” “trucking terminals,” and “warehouses, except for
the storage of fuel and flammable liquids” under the MG zoning district standards.

Domestic and process water supply, and sewage disposal services would be provided to
the facility from the City of Eureka’s municipal water and wastewater systems.

D. SUBSTANTIAL ISSUE ANALYSIS

Section 30603(b)(1) of the Coastal Act states:
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The grounds for an appeal pursuant to subdivision (a) shall be limited to
an allegation that the development does not conform to the standards set
forth in the certified local coastal program or the public access policies
set forth in this division. ‘

Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it
determines:

With respect to appeals to the commission after certification of a local
coastal program, that no substantial issue exists with respect to the
grounds on which an appeal has been filed pursuant to Section 30603.

The term "substantial issue" is not defined in the Coastal Act or its implementing
regulations. The Commission's regulations indicate simply that the Commission will
hear an appeal unless it "finds that the appeal raises no significant question” (Title 14,
Section 13115(b), California Code of Regulations.) In previous decisions on appeals, the
Commission has been guided by the following factors:

. The degree of factual and legal support for the local government's decision that
the development is consistent or inconsistent with the certified LCP and with the
public access policies of the Coastal Act;

. The extent and scope of the development as approved or denied by the local
government;

° The significance of the coastal resources affected by the decision;

° The precedential value of the local government's decision for future

interpretations of its LCP; and

. Whether the appeal raises only'local issues, or those of regional or statewide
significance.

Even when the Commission chooses not to hear an appeal, appellants nevertheless may
obtain judicial review of the local government's coastal permit decision by filing petition
for a writ of mandate pursuant to Code of Civil Procedure Section 1094.5.

All three contentions raised in the appeals present potentially valid grounds for appeal in
that they allege the approved project’s inconsistency with policies of the certified LCP.
These contentions allege that the approval of the project by the City is inconsistent with
LCP provisions regarding: (1) the protection of wetlands ESHA; (2) preventing
degradation of coastal water quality; and (3) wetlands mitigation management program
requirements.
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In this case, for the reasons discussed further below, the Commission exercises its
discretion and determines that with respect to the allegation concerning the consistency of
the project as approved with the provisions of the LCP regarding the protection of
wetlands ESHA, the appeals raise a substantial issue with regard to the approved
project’s conformance with the certified City of Eureka LCP.

1. Allegations Raising Substantial Issue.
a. Protection of Wetlands ESHA

The appellants contend that the project record for the approved development does not
include adequate analysis to substantiate that the approved reduced-width buffers of
between one and seventy-five feet in width around the wetlands on the site would be
adequate to protect the resources of the wetlands from the impacts associated with the
solid waste transfer station inconsistent with the policies and standards of the City of
Eureka LCP. The appellants assert that a thorough examination of the environmental
sensitive resource areas surrounding the property is necessary in order to demonstrate that
the development has been sited and designed to prevent impacts or degradation to
wetlands and that protection of these environmentally sensitive habitat areas can be
assured as required by the certified Land Use Plan (LUP).

Applicable LCP Policies and Standards:

Policy 6.A.6 of the City of Eureka Land Use Plan states, in applicable part:

The City declares the following to be environmentally sensitive habitat
areas within the Coastal Zone: ...

b. - Wetlands...
Policy 6.A.7 of the City of Eureka Land Use Plan states:

Within the Coastal Zone, the City shall ensure that environmentally
sensitive habitat areas are protected against any significant disruption of
their habitat values, and that only uses dependent on such resources be
allowed within such areas. The City shall require that development in
areas adjacent to environmentally sensitive habitat areas be sited and
designed to prevent impacts which would significantly degrade such areas,

and be compatible with the continuance of such habitat areas. [Emphasis
added.]

Policy 6.A.8 of the City of Eureka Land Use Plan states:

Within the Coastal Zone, prior to the approval of a development, the City
shall require that all development on lots or parcels designated NR
(Natural Resources) on the Land Use Diagram or within 250 feet of such
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designation, or development potentially affecting an environmentally
sensitive habitat area, shall be found to be in conformity with the
applicable habitat protection policies of the General Plan. All
development plans, drainage plans, and grading plans submitted as part
of an application shall show the precise location of the habitat(s)
potentially affected by the proposed project and the manner in which they
will be protected, enhanced, or restored. [Emphasis added; parentheses in
original.]

Policy 6.A.19 of the City of Eureka Land Use Plan states:

The City shall require establishment of .a buffer for permitted development
adjacent to all environmentally sensitive areas. The minimum width of a
buffer shall be 100 feet, unless the applicant for the development
demonstrates on the basis of site specific information, the type and size of

the proposed development, and/or proposed mitigation (such _as the
planting of vegetation) that will achieve the purpose(s) of the buffer, that a

smaller buffer will protect the resources of the habitat area. As necessary
to protect the environmentally sensitive area, the City may require a buffer
greater than 100 feet. The buffer shall be measured from the edge of the
environmentally sensitive area nearest the proposed development to the
edge of the development nearest to the environmentally sensitive area.
Maps and supplemental information submitted as part of the application
shall be used to specifically define these boundaries. [Emphasis added.]

Section 156.052 of the City of Eureka’s Coastal Zoning Code Regulations states, in
applicable part:

(C)  Environmentally sensitive habitat areas.

(1)  Environmentally sensitive habitat areas within the city's
coastal zone shall include:
(a) Rivers, creeks, sloughs, gulches and associated riparian
habitats, including Eureka Slough, Fay Slough, Cut-Off
Slough, Freshwater Slough, Cooper Slough, Second
Sloughs, Third Slough, and Elk River.

b) Wetlands and estuaries, including that portion of Humboldt
Bay within the city's jurisdiction, riparian areas, and

vegetated dunes.
(c) Indian Island, Daby Island, and Woodley Island wildlife

area.

(d) Other habitat areas, such as rookeries, and rare or
endangered species on state or federal lists.

(e)  Grazed or farmed wetlands.
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(2) These areas are generally portrayed on the resources maps,
where they are designated as wetlands or other natural resources.

(D)  Protection of environmentally sensitive habitat areas.
Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on such
resources, including restoration and enhancement projects, shall be
allowed within such areas. Development in areas adjacent to
environmentally sensitive habitat areas shall be sited and designed to
prevent impacts which would significantly degrade such areas, and shall
be compatible with the continuance of such habitat areas.

(E) Development in or near natural resource areas. Prior to the approval
of a development permit, all developments on lots or parcels shown on the
land use plan_and/or resource maps with a natural resource designation
or_within 250 feet of such designation, or development affecting an
environmentally sensitive habitat area, shall be found to be in_conformity
with the applicable habitat protection policies of the Local Coastal
Program. All development plans and grading plans shall show the precise
location of the habitat(s) potentially affected by the proposed project and
the manner in which they will be protected, enhanced, or_restored.
Projects which could adversely impact an environmentally sensitive
habitat area may be subject to a site inspection by a qualified biologist to
be selected jointly by the city and the applicant. Where mitigation,
restoration, or enhancement activities are required to be performed
pursuant to other applicable portions of this Local Coastal Program, they
shall be required to be performed on city-owned lands on the Elk River
Spit or on other available and suitable mitigation, restoration, or
enhancement sites...

(O)  Buffers. A buffer shall be established for permitted development
adjacent to all environmentally sensitive areas. The width of a buffer shall
be 100 feet, unless the applicant for the development demonstrates on the
basis _of information, the type and size of the proposed development

~ and/or proposed mitigation (such as planting of vegetation) that will
achieve the purposes of the buffer, that a smaller buffer will protect the
resources of the habitat area. For a wetland, the buffer should be
measured from the landward edge of the wetland. For a stream or river,
the buffer should be measured landward from the landward edge of
riparian vegetation or from the top edge of the bank (such as, in

- channelized streams). Maps and supplemental information submitted as
part of the application should be used to specifically determine these
boundaries.
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(P)  Barriers. To protect wetlands against physical intrusion, wetland
buffer areas shall incorporate attractively designed and strategtcally
located barriers and informational signs...

(R)  Disagreement over boundary.

(1) Where_there is a disagreement over the boundary, location, or
current_status of an _environmentally sensitive area identified in Local
Coastal Program, Policy 5.5 or which is designated on the resources

maps, the applicant shall be required to provide the city with.
(a) A base map delineating topographic lines, adjacent roads,
location of dikes, levees, or flood control channels and tide

gates, as applicable;
A vegetation map,_including species that may indicate the

existence_or_non-existence of the sensitive environmental

habitat area;

(c) A soils map delineating hydric and non-hydric soils; and,

d A census of animal species that may indicate the existence
or_non-existence_of the_sensitive _environmental habitat
area.

(2) The_city shall transmit the information provided by the
applicant to the Department of Fish and Game for review and comment.
Any comments and recommendations provided by the Department shall be
immediately sent to the applicant for his or her response. The city shall

make its decision concerning the boundary, location, or current status of
the environmentally sensitive habitat _area in_question based on the

substantial evidence in the record and shall adopt findings to support its
actions. [Emphases added.]

Section 156.056(E) of the City of Eureka’s Coastal Zoning Code Regulations states, in
applicable part:

Precedence of natural resources. Development type and density shall be
that specified by the land use categories and designations in the land use
plan map. However, natural resource designations and policies shall take
precedence in_all cases, except as otherwise provided in_this Local

Coastal Program, consistent with applicable policies of the Coastal Act...
[Emphasis added.]

Section 156.107 of the City of Eureka’s Coastal Zoning Code Regulations directs that:
A coastal development permit shall be approved only upon making the

finding that the proposed development conforms to the policies of the
certified local coastal program.

»
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Discussion:

The project site contains remnants of wetlands along its northern and southwestern
portions. In addition, the site is adjacent to wetlands along its southern, western, and
northern boundaries. These onsite and offsite areas consist of land exhibiting a
prevalence of hydrophytic vegetation, near-surface hydrology, and/or hydric soils. These
areas were the subject of a wetland delineation report (SHN Consulting Engineers and
Geologists, Inc.) prepared for the purpose of establishing the location and extent of the
wetlands and determining appropriate buffers around these areas.

Four distinct wetland areas were delineated on and adjacent to the site (see Exhibit No.
8). To the south of the site, beginning at the base of the fill slope of the south side of
Pound Road, is an estuarine/palustrine scrub-shrub wetland, notated within the wetland
delineation report as “Wetland/ESHA T.” To the west of the site, beginning at the base
of the fill slope of the west side of the dike-road, lies “Wetland/ESHA M,” a palustrine
emergent wetland created and subsequently enhanced as a mitigation area in the 1980s as
part of the development of the Elk River Wetlands Mitigation Area (ERWMA). On the
northern quarter of the site is a palustrine forested / emergent wetland and associated
wetland drainage course, denoted as “Wetland/ESHA A.” In the central portion of the
western border of the site, a wetland drainage course with emergent vegetation in
portions lies at the approximate property line between the site and City property to the
west (“Wetland/ESHA B”).

The location and extent of the buffers were illustrated on a map and/or described within
the delineation report incorporated as a technical study within the project environmental
document. Table 1 below, summarizes the location and size of the onsite and adjoining
wetlands in proximity to the development, their approved buffer widths, and lists other
mitigation measures required of the project:

Table One: Eureka South Gate Industrial Park Wetland Areas and Buffers

Wetland/ESHA Location Size | Approved | . Other Identified.

Onsite Wetlands

“A” Northern +0.50 10 e 6-ft solid wooden fence
panhandle of site

“B” Along mid-western | +0.12 0 e Preceding offsite
portion of site replacement at ERWMA

¢ 6-ft solid wooden fence

e e i T Offsite Wetlands e

“M” Within ERWMA 52 30-50 ¢ 6-ft solid wooden fence
to the west across e Presence of offsite dike -
low dike ¢ Drainage improvements

o | oading area restrictions
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“T” To the south across |  +40 Not None secied v
Pound Road specified (>100 feet from City-
‘ permitted development)

As cited above, the LUP’s Natural Resources chapter and the City’s coastal zoning
regulations contain policies and standards intended to ensure that such environmentally
sensitive areas are protected from development. Policies 6.A.7 and 6.A.19, and as
implemented through CZC Sections 156.052(D), (E), and (O), require that development
be sited and designed to prevent impacts and degradation and that a 100-foot-wide buffer
be established between the edge of the wetlands and any proposed development.
Provisions are also included to allow for a reduced buffer width subject to the City
making specific findings as to the adequacy of the reduced buffer to protect the wetland
areas, taking into account the type and size of the proposed development, and/or other
proposed mitigation measures (e.g., the planting of vegetation) that will achieve the
purposes of the buffer.

Buffers provide separation from development and environmentally sensitive habitat areas
(ESHAs) to minimize disturbance to plants and animals inhabiting an ESHA and to
protect the habitat values of the area. Buffers are typically intended to create a spatial
separation between potentially disruptive activity typically associated with development
such as noise, lighting, and human activity which can disrupt feeding, nesting, and
behavior patterns of wildlife. Buffer areas also provide transitional habitat between
development and environmentally sensitive habitat areas. Additionally, buffers are often
required to provide a vegetated area to capture and treat drainage and stormwater runoff
from development to minimize the amount of pollutants potentially entering
environmentally sensitive habitat areas and receiving waters.

Buffers to Onsite Wetlands

In its approval of this industrial-commercial project, the City allowed a reduced-width
buffer of between zero to ten feet in width around the edge of the onsite wetlands on the
mid-western side and northernmost quarter of the project site, respectively, and ranging
from 25 to 50 feet from the off-site wetlands within the ERWMA to the west of the
property. The City contends that, since previous imposed impacts to the onsite wetlands
along the mid-western side of the property had been previously mitigated through
acquisition and enhancement of the ERWMA, the protection of existing wetland areas,
though not filled as authorized under preceding Commission-issued Coastal Development
Permit No. 1-85-89 and City of Eureka Coastal Development Permit No. 1-85 has been
addressed and does not need to be further protected from the approved industrial-
commercial development by the establishment of a buffer area (see Exhibit No. 9). The
cited Commission and City permits previously issued in 1985 authorized the placement
of 5,500 cubic yards and 50,000 cubic yards, respectively, over the parcels’ combined
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8.8-acre area. The Executive Director’s Coastal Act consistency findings for CDP No. 1-
85-089 stated:

Wetlands. The proposed fill will be placed in farmed wetlands, adjacent
to the City of Eureka’s wetland restoration program at Elk River. In
establishing the restoration program, the City of Eurcka and the
Department of Fish and Game provided mitigation for applicants’ project
within the larger restoration program for the Greater Eureka Wastewater
Treatment Facility. This was also discussed at public hearings on the
Eureka LCP. Therefore, the mitigation for the subject fill has been
provided, is presently in place, and the project is consistent with the
wetland restoration policies of the Coastal Act.

Thus, according to the City, because previously proposed fill impacts to existing
wetlands, though only partial undertaken, had previously been mitigated for, the City
need not establish a protective buffer around the upland area surrounding these existing
wetlands. Instead, in approving the subject permit, the City required the applicant to
construct a six-foot-high solid wooden fence along the upland perimeter of these residual
wetland areas, as proposed by the applicants.

With respect to the approved fenced-off 10-foot buffer from the northemn wetlands, the
City found this buffer width to be adequate based upon the conclusions stated within the
wetlands delineation/ESHA buffer analysis report.* This area was found to possess
significant functional values that warrant the protection of a buffer, namely stormwater
runoff bio-treatment and as habitat for wetland plant and wildlife species, especially
foraging and roosting use by wading and passerine birds. However, “Wetland/ESHA A”
was also observed to be significantly impacted by noise due to its close proximity to high
volume traffic along Highway 101.

Furthermore, with respect to establishing a full 100-foot-wide buffer over the compacted
gravel-filled portion of the site adjacent to “Wetland A” to the south currently used for
parking trucks, the habitat analysis report observed that area would offer relatively little
value as a buffer as it contains no vegetation and is only employed for an accessory
parking use. The City findings dismissed the benefits that establishing such a spatial
separation between the wetland and activities on the central portion of the site would
afford, given the noise and lighting impacts experienced by this environmentally sensitive
area from traffic along Highway 101. Thus, the applicant’s agent concluded, the

4 The Commission notes that while the area of “Wetland/ESHA A” was authorized for
filling under the preceding 1985 City coastal development permit, in response to
objections over the lack of a comprehensive alternatives analysis made by the U.S. Fish
and Wildlife Service in their Federal Endangered Species Act Section 7 consultation, the
applicant amended the application to delete the proposed filling of this area.
Consequently, the subsequent Clean Water Act Section 404 permit issued in 1987 by the
U.S. Army Corps did not authorize filling this 0.5-acre area.
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development of a wetland buffer associated with “Wetland A” would not improve the
habitat of the wetland with respect to the adjacent highway.

Accordingly, based upon these site characteristics and assuming appropriate stormwater
treatment and light/use shielding on the site, the City determined that a 10-foot buffer that
is fenced on the side of the proposed development would likely be adequate to protect
“Wetland/ESHA A” from impacts caused by the proposed development of the site. To
ensure that these potential adverse impacts of lighting, human intrusion, and stormwater
runoff are reduced to less than significant levels, the City imposed as permit conditions
Mitigation Measure Nos. 1, 3, and 4 from the mitigated negative declaration which read,
in applicable parts: '

MITIGATION MEASURE NO. 1. No portion of the illuminated fixture or
lens shall extend below or beyond the canister or light shield. The location of
all exterior lights shall be shown on the site plan submitted to and approved
by the Design Review Committee. In addition, the applicant shall submit to
the Site Plan Review for review and approval the specifications for the
exterior lights, including a picture or diagram showing the cross section of the
light that illustrates that the illuminated portion of the fixture/lens does not
extend beyond the shield.

MITIGATION MEASURE NO. 3. The wetland in the northern portion of
the site shall be protected with a minimum 6-foot tall solid wood fence and
10-foot buffer area that will be allowed to revert to natural vegetation.

MITIGATION MEASURE NO. 4. Oil-water separators shall be installed at
each stormwater outfall point to the satisfaction of the Building/Public Works
Department.

Buffers to Offsite Wetlands

As regards the need for buffers to protect the offsite “Wetland/ESHA M” to the west of
the project site within the ERWMA from the effects of the development within the
portions of the property within the City’s permitting jurisdiction, the development’s
environmental document concluded that activities associated with the proposed trans-
shipping facility use had the potential to cumulatively impact the wetlands lying to the
west of the project site. However, while the likely significance of the area for habitat was
- acknowledged, no analysis was conducted of the resources within “Wetland/ESHA M,”
particularly with respect to the presence of rare plants and/or utilization for wildlife
habitat. The wetland delineation / ESHA buffer analysis report states:

Wetland M., to the west of the Site, appears to have significant habitat and
other functional value and appears to warrant the protection of a buffer.

Wetland M provides a high degree of water quality treatment, flood water
detention, and wildlife habitat. However, the permitted fill of the western
portion of the Site that would serve as buffer for Wetland M was entirely
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mitigated through the construction of a portion of Wetland M. Because
Wetland M was permitted immediately adjacent to the Site and was
constructed to mitigate for the filling of the Site to the western border, it is
not clear if a buffer can or will be required by the Coastal Commission and
the City to re-mitigate for further impacts within the portion of the Site
that has already been mitigated for total loss of habitat. Furthermore, the
City of Eureka maintains a grassy and bushy dike and road between
Wetland M and the western border of the Site. This area provides a
vegetated buffer from approximately 30 to 50 feet between Wetland M
and the Site.

Because the Site is physically separated from Wetland M by a vegetated
dike, Site improvements will not impact the water quality or flood water
retention capacity, and additional buffer for these purposes will not have
any positive effect on Wetland M over current conditions on the Site.

Wildlife habitat, therefore, is the predominant wetland value for which
buffer may be provided...

Recently permitted development of a similar site at the northern end of
Wetland M included construction immediately adjacent to a wetland ditch
within approximately 20 feet of Wetland M, with no apparent negative
impacts to the functional quality of the wetland. If the proposed
development of the Site incorporates protective measures such as solid
fencing at the western edge of the Site, a 10-foot buffer area for Wetland
A, stormwater treatment, and shielding of light and traffic from the
wetland areas, it is likely that no adverse impacts to any wetland or ESHA
would occur. [Emphases added.]

Furthermore, with regard to the recognition of past replacement mitigation for previously
proposed impacts to onsite wetlands as now providing adequate protection to
environmentally sensitive areas from the potential impacts associated with the current
contemplated development, the adequacy of the approved buffer widths, and the need for
further investigating the resources within the adjoining western wetlands area, the City
staff report prepared for the project states:

Direct impacts to wetlands and other habitat on the site were previously
mitigated through the former owners’ transfer of property and subsequent
mitigation at the Elk River Wetland Mitigation Area. In order for the City
of Eureka to maintain credibility in future compensatory mitigation efforts
and to comply with the terms of the subject mitigation effort, the City has

taken the position that because the portions of the site proposed for
development have already been filled and all on-site habitat impacts have
already been mitigated that there are no direct impacts to wetlands or other
sensitive habitats on the site associated with the project...
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Because of the history of compensatory mitigation on the site, in addition
to project design/mitigation measures, existing on- and offsite buffers, and

the existing low habitat quality of the maintained wetland ditch, the

proposed buffers are sufficient to protect the adjacent biological resources
from significant impact... '

Typically, as appears to be the case here based upon City files a mitigation
plan is required to be self contained with regard to the need for future
buffers that may become required as the mitigation site develops into
higher quality habitat. In other words, the plan must include buffers rather
than impose them. If the mitigation site required that future buffers be
established over time as the site became more successful and diversified,
each subsequent discretionary permit process on adjacent land could push
habitat buffers farther and farther into long-established developed areas
that are near habitat. Hence the practice that mitigation plans are
generally binding in perpetuity and include buffers...

If one looks closely at the site map submitted by the applicant and
distributed with the Notice of Intent, the mitigation wetland buffer (in the
form of a tree and shrub vegetated dike) varies in width from
approximately 25 to 50 feet. This buffer is entirely off of the subject site
to the west, within the mitigation site, and will not be physically altered as

a result of the proposed project. It was deemed appropriate in the original

mitigation plan, and, since construction of the mitigation site, has
obviously provided sufficient buffer for the wildlife that currently occupy

the area. The dike also hydrologically isolates, or buffers, the proposed
construction site from the mitigation wetland such that no water quality
impact to the mitigation wetland can occur...

There is no substantial evidence before the City that the project. with
mitigations and revisions, may have a significant effect on the
environment. With regard specifically to the SHN Wetland Report, the

City has received no substantive evidence contrary to SHN’s findings
regarding the absence of wetland impacts on recently developed parcels to
the north, and therefore has no basis to dispute the accuracy of SHN’s
findings...

Although the adjacent wetlands were not surveyed specifically for
sensitive plants or animals, because of the separating dike/buffer and
mitigation measures, including water runoff treatment, there does not
appear to be any potential of significant threat to any offsite sensitive
species...

With the exception of known anadromous fish populations in the Elk

River Estuary, no listed species are known to exist in the immediate
vicinity. [Emphases added]
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The City findings indicate that while acknowledging the high ecological value of the
western wetland areas for providing substantial fish and wildlife habitat, the reduced- -
width buffer would be sufficient because “Wetland/ESHA "M”: (a) consists of an
anthropogenic wetland authorized for development within 25 to 50 feet of the project site
boundary purportedly with an adequately wide transitional buffer area included; (b)
would not be impacted to a greater degree than that currently resulting from the existing
developed uses at the project site; (c) has little hydrologic connectivity to the project site;
(d) contains no known threatened or endangered species; (€) is located in a setting
comparable to other development projects in the vicinity authorized with similar reduced-
width buffers for which no evidence of significant degradation of their adjacent wetlands
has been provided; (f) would be shielded by the presence of the low dike located along
the western property line; (g) would be enhanced by the placement of solid barrier
fencing along the common property line.

The factual basis used by the City’s findings for conditional approval of the project was
the biological assessment prepared for the development. This document contains the
wetlands delineation report and related analysis regarding the rationale for the reduced
wetlands buffers. However, it is not apparent that this analysis inventoried the wildlife
species that use the portion of the ERWMA adjoining the project site, how the species
utilize the habitat (i.e., feeding, roosting, nesting, etc.) and how the particular
disturbances that would result from the project would affect the functions provided by the
sensitive habitat. While the biological report focuses on several generic categories of
impacts to wildlife in general, the biological evaluation does not provide an overall
assessment of the specific functions and resources of the “Wetland/ESHA M” area. The
biological analysis failed to identify: (1) the various resident and migratory species that
inhabit or utilize the ESHA; (2) the various resting, feeding, breeding, and nesting
requirements of these species; (3) the relative susceptibility of the species engaging in
these activities at the site to disturbance; and (4) the transitional habitat needs of these
species between the ESHA and the development. For example, the biological report did
not include any specific information regarding the current level of use of the ESHA by
various species of wildlife and how these habitat uses of the ESHA would be expected to
change as a result of the operation of the constructed development.

Furthermore, there is no quantification of what the anticipated noise and lighting levels
and other human disturbance associated with the operation of the development would be
and how the width of the buffer between the ESHA and the development would affect the
habitat functions of the ESHA. However, the biological assessment also does not include
a quantification of noise and light impacts associated with the operation of the project and
an analysis of an adequate buffer width based on such quantification. For example, with
regard to noise and lighting impacts associated the loading, unloading, and idling of
transport trucks at the site, the location of truck loading areas have been restricted to
areas on the site that do not encroach any closer to the western wetland areas than that of
the most westerly building sites. The implication is that with such restrictions in place
noise impacts associated with transport vehicular activities at the site would be reduced to
less than significant levels. However, the habitat analysis contains no information as to
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the intensity of noise and lighting that would typically be generated at the designated
loading area locations and the degree of attenuation that would be afforded by the
imposed loading area setbacks. The biological assessment instead emphasizes the
degraded nature of the project site from past development activities, notes the history and
presence of wetland mitigation facilities near the site, and concludes that with the
addition of certain specified mitigation measures (i.e., fencing, drainage improvements,
loading area restrictions), additional impacts associated with the project would not result
in adverse impacts to wildlife resources.

Additionally, while the approved project with the installation of some of the identified
mitigation measures would be an improvement relative to existing site conditions, the
information in the record does not demonstrate how the fencing, drainage improvements,
and other site restrictions would achieve the purpose(s) of the buffer to effectively protect
the resources of the habitat area as required by LUP Policy 6.A.7. Until this information
is known, it cannot be demonstrated that a buffer width less than the 100 feet identified in
LUP Natural Resources Policy 6.A.19 and CZC Section 156.052(0) would be adequate
to protect the various species and habitat values of “Wetland/ESHA M.”

Moreover, with respect to the need for buffers around the onsite wetlands that were
previously authorized for specified filling but nonetheless left intact, as discussed above,
the City summarily dismissed the need for protective buffers from the subject project by
citing the acknowledgements of the Commission and the U.S. Army Corps of Engineers
that these areas had already been mitigated for offsite at an approximately 1:6 ratio by the
creation of the 52-acre ERWMA. Based on that reasoning, and regardless of the current
existence of wetlands at the site as demonstrated by the wetlands delineation and habitat
analysis having designated major portions of these areas as Wetland/ESHA “A” and “B,”
scant justification was provided as to the adequacy of the authorized 0- to 10-foot
reduced-width buffers around the onsite wetlands. The Commission notes that while
coastal development permits were issued many years ago authorizing specified filling of
the 8.8-acre area of the project site and acknowledging that the filling authorized by those
permits had been mitigated for through the establishment of the ERWMA, the wetland
areas existing on the northern,and western sides of the project site were not filled and
must now be adequately protected from impacts of any currently approved permit for the
development. Accordingly, a substantial issue is raised with respect to what protection
should be afforded to the existing onsite wetlands in the form of buffers, screening, or
other mitigation measures.

Thus, the degree of factual and legal support for the City’s decision is not sufficient to
demonstrate that the development is consistent with the ESHA and wetland protections
policies of the LCP. Furthermore, as Sections 30233 and 30240 of the Coastal Act
require that wetlands of the coastal zone be protected from the impacts of development
and the cumulative impact of the loss of wetlands and wetland habitat over time
throughout the coastal zone has been significant, the appeal raises issues of statewide
significance rather than just a local issue. Therefore, the Commission finds that the
approved project raises a substantial issue of conformance with the ESHA provisions of
the certified LCP, including the provisions of Natural Resources Policy 6.A.19 and CZC
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Section 156.052(0) that a buffer with less than the default 100-foot-width be adequate to
protect the various species and habitat values of the ESHA at the site.

Furthermore, the Commission finds that the project as approved by the City raises a
substantial issue of conformance with LUP Policy 6.A.7 regarding the establishment of
an adequate buffer for development adjacent to environmentally sensitive habitat areas
to protect the resources of the habitat area and prevent impacts that would significantly
degrade environmentally sensitive habitat areas from development adjacent to the
habitat area.

2. Allegations Raising No Substantial Issue.

As discussed below, the Commission finds that with respect to the appellant’s allegations
regarding 1) protection of water quality, and 2) consistency with LUP wetland restoration
program policies, the project as approved by the County raises no substantial issue with
the certified LCP or the access provisions of the Coastal Act.

a. Protection of Coastal Water Quality. .

Appellant EPIC contends that the project as approved is inconsistent with LUP policies
regarding protection of water quality. The appellant contends that the development
would result in water pollutants entering Elk River and, in tumn, Humboldt Bay. The
appellant contends that impacts resulting from stormwater runoff have not been
adequately addressed and that there is no maintenance program for the proposed oil/water
separator.

Applicable LCP Policies and Standards:

LUP Natural Resources Policy 6.A.3 states:

The City shall maintain and, where feasible, restore biological
productivity and the quality of coastal waters, streams, and estuaries
appropriate to maintain optimum populations of aquatic organisms and
for the protection of human health through, among other means,
minimizing adverse effects of wastewater and stormwater discharges and
entrainment, controlling the guantity and quality of runoff, preventing
deletion of groundwater supplies and substantial interference with surface
water flow, encouraging wastewater reclamation, maintaining natural
vegetation buffer areas that protect riparian habitats, and minimizing
alteration of natural streams. [Emphasis added.]

LUP Stormwater Drainage Policy 4.D.5 states:

The City shall promote sound soil conservation practices and carefully
examine the impact of proposed urban developments with regard to water
quality and effects on drainage courses.
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LUP Stormwater Drainage Policy 4.D.6 states:

The City shall improve the quality of runoff from urban and suburban
development through use of appropriate and feasible mitigation measures
including, but not limited to, artificial wetlands, grassy swales, infiltration
/ sedimentation basins, riparian setbacks, oil/grit separators, and other
best management practices (BMPs).

LUP Stormwater Drainage Policy 4.D.9 states:

The City shall require new projects that affect the quantity or quality of
surface water runoff to allocate land necessary for the purpose of
detaining post-project flows and/or for the incorporation of mitigation
measures for water quality impacts related to urban runoff. To the
maximum extent feasible, new development shall not produce a net
increase in peak stormwater runoﬁ'

Discussion

The City’s LCP sets forth several policies regarding the protection of water quality.
LUP Policy 6.A.3 requires, in part, that the City minimize adverse effects of stormwater
discharges and entrainment, and control the quantity and quality of runoff. LUP Policy
4.D.6 requires the City to improve the quality of runoff from development through the
use of mitigation measures such as artificial wetlands, grassy swales,
infiltration/sedimentation basins, riparian setbacks, oil/grit separators, and other best
management practices (BMPs). LUP Policy 4.D.9 requires, in part, that to the maximum
extent feasible, new development shall not produce a net increase in peak stormwater
runoff.

The appellant contends that the project as approved is inconsistent with LUP policies
regarding protection of water quality in that the development would result in water
pollutants entering Elk River and Humboldt Bay and that impacts resulting from
stormwater runoff have not been adequately addressed. The appellant suggests that a
constructed bio-treatment wetland facility would likely be more economical and efficient
than the installation of oil-water separator vaults.

Under current conditions, the majority of project site is covered with paved impervious or
semi-impervious compacted surfaces, and stormwater runoff is directed to several
different discharge points around the perimeter of the site, all of which ultimately drain
untreated into Elk River or discharge into onsite wetlands and/or the ERWMA. As
approved by the City, the project incorporates several measures to minimize adverse
effects of stormwater discharge, improve and control the quantity and quality of runoff,
and reduce peak stormwater runoff consistent with the City’s LUP policies outlined
above.  Specifically, the project as approved requires that: (1) an oil-water
separator/clarifier stormwater treatment unit to treat all parking lot and building runoff be
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included; (2) the permittee enter into an agreement with the City regarding routine
preventative and corrective maintenance of the separator units to assure their proper
functioning; and (3) because more than one acre of area would be disturbed during
construction of the development, the project be subject to the best management practices
as contained within a stormwater pollution prevention plan (SWPPP) developed pursuant
to Regional Water Quality Control Board requirements.

First, as approved by the City, all of the parking lot and roof drainage from the project
site would be collected in a new storm drain system and conveyed to two underground
stormwater treatment facilities located along the western side of the property prior to
being discharged into the drainage ditch that flows southerly into the tidal marsh situated
across Pound Road from the development. The site currently contains no facilities for
filtering stormwater prior to being discharged into Elk River. All of the parking area and
roof runoff from the site would be directed through an oil-water separator which provides
sediment removal, oil and grease removal, and trash control.

Presently, 100 percent of the Total Suspended Solids (TSS) contained in the runoff from
the site enters the tidal marsh and Elk River untreated. Following installation of the
proposed stormwater treatment unit, the TSS in the site runoff would be significantly
reduced prior to entering the City’s storm drain system. Thus, installation of the
underground stormwater treatment unit to treat runoff from the parking area and the
buildings would improve the quality of runoff from the site consistent with LUP Policy
4.D.6 and would minimize adverse effects of stormwater discharge and control the
quantity and quality of runoff consistent with LUP Policy 6.A.3.

The efficacy of structural water quality Best Management Practices is dependent upon
on-going, regular maintenance of the facility to ensure proper functioning. The appellant
contends that there is no maintenance program for the proposed stormwater treatment
unit. However, the City staff report prepared for the project indicates that the separator
units would be maintained by the applicant pursuant to a maintenance agreement with the
City of Eureka. The findings prepared for the approved project and certified by the City
further addresses the issue regarding ensuring proper water quality treatment facility
maintenance and other incidental bio-treatment opportunities, stating:

The proposed inlet protection oil/water clarifiers are subject to design and
construction inspection by the City and are further subject to a City-
required Maintenance Agreement. The City’s design standards for such
clarifiers are intended to reduce pollutant runoff to an insignificant level
and clarifiers are commonly installed in parking lots, trucking facilities,
and vehicle storage yards. The site currently does not treat runoff in any
way, but instead allows any pollutants to infiltrate or flow through ditches
to the ditch at the western edge of the site. The proposed water treatment
is expected to reduce the potential impacts associated with pollutant runoff
to a less than significant level. The proposed outfalls will empty to the
existing maintained ditch at the west edge of the site, which may provide
some increased treatment as water flows south toward pound road.
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The maintenance agreement required by the City would provide the City with the ability
to enforce the specified maintenance of the oil-water separator unmits. Thus, the
appellant’s contention regarding maintenance requirements for the stormwater treatment
unit has been addressed in the City’s approval of the project.

Secondly, because the project would entail greater than one acre of ground disturbance,
the applicant is required to prepare a Storm Water Pollution Prevention Plan (SWPPP)
addressing water quality mitigation for construction and post-construction activities.
Standard SWPPP measures include, but are not limited to: confining earthwork activities
to the non-rainy season; use of temporary siltation basins; protection of storm drain
inlets; stabilization and containment of stockpiles; sweeping paved surfaces with a wet
sweeper; washing and maintaining equipment and vehicles in a bermed area; and
surrounding construction storage and maintenance areas with berms or dikes. In addition,
the project is subject to the NPDES General Permit for Storm Water Discharges
Associated with Construction Activity, and is therefore required to file a Notice of Intent
to Comply with the General Storm Water Permit with the Regional Water Quality
Control Board prior to commencing construction. The required SWPPP and construction
activities discharge permit would further ensure that potential adverse impacts to water
quality are minimized consistent with LUP Policy 6.A.3.

Therefore, given the water quality protection measures required by the City in its
approval of the project and discussed above, the Commission finds that there is sufficient
factual and legal support for the City’s decision that the development is consistent with
the water quality protection policies of the certified LCP. Therefore, no substantial issue
is raised of the conformance of the project as approved with LCP policies regarding water
quality.

b. Project inconsistency with wetland restoration program policies.

Appellant EPIC contends that a wetland program should be in place as required by the
City’s LCP. The appellant contends that because the City has not developed a wetland
program, the relative impact of development at the subject site in relation to the wetland
and estuarine habitats of the Elk River area are unknown and therefore, the impacts
cannot be adequately assessed.

Applicable LCP Policies and Standards:

LUP Natural Resources Policy 6.A.23 states:

The City, in consultation with the Department of Fish and Game,
Coastal Conservancy, Coastal Commission, Humboldt County,
Humboldt Bay Harbor, Recreation, and Conservation District, affected
landowners, and other interested parties shall prepare a detailed,
implementable wetlands management, restoration and enhancement
program consistent with the provisions of this General Plan. The
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objectives of the program shall be to enhance the biological productivity
of wetlands; to minimize or eliminate conflicts between wetlands and
adjacent urban uses; to provide stable boundaries and buffers between
urban and habitat areas; to provide restoration areas, including the
City-owned lands on the Elk River Spit that may benefit from restoration
and enhancement, 'to serve as mitigation in comjunction with future
projects that may include wetland areas. Upon completion, the wetlands
management and the restoration program created by this policy shall be
submitted to the Coastal Commission for review and approval.

Discussion

LUP Policy 6.A.23 requires the City to prepare, in conjunction with other agencies, a
wetland management, restoration, and enhancement program to, in part, enhance the
biological productivity of wetlands, minimize or eliminate conflicts between wetlands
and adjacent urban uses, and provide stable boundaries and buffers between urban and
habitat areas. Although the City’s LCP calls for such a wetland program to be developed,
such a program has not yet been prepared by the City. Appellant EPIC asserts that
because the City has not prepared the wetland program called for in the City’s LCP, the
relative impacts of development on the subject site in relation to Elk River and the Elk
River Wetland Mitigation Area, both environmentally sensitive habitat areas, are
unknown and therefore, the impacts cannot be adequately assessed. The appellant does
not specify what impacts they believe have not been adequately assessed.

LUP Policy 6.A.23 does not require that the wetland management, restoration, and
enhancement program be prepared prior to the City approving coastal development
permits within its jurisdiction. Furthermore, the policy does not specify timing
requirements for preparation of the wetland program relative to the timing and
implementation of coastal development within the City.

As noted above, LUP Policy 6.A.23 outlines the intended objectives of the wetland
program called for by the policy. These objectives include enhancing the biological
productivity of wetlands, minimizing or eliminating conflicts between wetlands and
adjacent urban uses, providing stable boundaries and buffers between urban and habitat
areas, and providing restoration areas. The City prepared a mitigated negative
declaration (MND) for the project during the CDP and CEQA review process which
addresses project-specific issues regarding wetlands and environmentally sensitive
habitat areas at the subject site. These issues would otherwise be only programmatically
addressed in the wetland program called for by LUP Policy 6.A.23 and would not provide
information specific to the impacts of the proposed project at the site. Even if the
wetland program called for by the LCP had been prepared, the specific project impacts
would still need to be addressed through the CEQA and CDP process and the project
reviewed against other LCP policies that require the project to meet similar objectives as
those intended to be addressed by the wetland program required by LUP Policy 6.A.23.
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Therefore, the City’s action to approve the subject development prior to preparation of
the wetland program raises no substantial issue of conformance with LUP Policy 6.A.23
of the City’s LCP. There is a high degree of factual support for the City’s decision that
the development is consistent with LUP Policy 6.A.23. The Commission therefore
concludes that the appeal raises no substantial issue with respect to conformance of the
local approval with LCP provision pertaining to the preparation of a wetland program.

3. Conclusion.

All of the various foregoing contentions have been evaluated against the claim that they
raise a substantial issue of conformance of the local approval with the certified LCP.
The Commission finds that, as discussed above, the appeal raises a substantial issue with
respect to the conformance of the approved project with the policies of the LCP regarding
protection of environmentally sensitive habitat areas.

E. INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION

As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an
appeal unless the Commission determines that no substantial issue exists with respect to
the grounds on which an appeal has been filed. Section 30621 of the Coastal Act
instructs the Commission to provide for a de novo hearing on all appeals where it has
determined that a substantial issue exists with respect to the grounds on which an appeal
has been filed. If the Commission finds substantial issue as recommended above, staff
also recommends that the Commission open and continue the de novo portion of the
appeal hearing to a subsequent date. The de novo portion of the appeal hearing must be
continued because the Commission does not have sufficient information to determine
how development can be approved consistent with the certified LCP.

Given that the project the Commission will be considering de novo has come to the
Commission after an appeal of a local government action, the Commission has not
previously been in the position to request information from the applicant needed to

determine if the project can be found to be consistent with the certified LCP. Following

is a discussion of the information needed to evaluate the development.

Wildlife Habitat Utilization and Impact Asséssment

As discussed above, because the proposed use would not provide the 100-foot
buffer width around the wetlands in the vicinity of the project site, the
development must conform to the certified LCP provisions that require
determination of the adequacy of any reduced-width buffers to protect the ESHA
resources within the wetlands. Because an insufficient analysis of the wetland
ESHA within the adjoining wetlands within the Elk River Wetland Mitigation
Area and the wetlands onsite was performed to determine appropriate buffers, a
determination of an adequate buffer is needed as prescribed in LUP Natural
‘Resources Policy 6.A.19 and Coastal Zoning Code Section 156.052(0).
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LUP Natural Resources Policy 6.A.7 and Coastal Zoning Code Sections
156.052(D) and (E) instruct that development not be permitted unless it has been
shown to be sited and designed to prevent impacts which could significantly
degrade environmentally sensitive habitat areas and be compatible with the
continuance of such areas. Given the above requisite findings for approval, de
novo analysis of the coastal development permit application by the Commission
would involve consideration of wetlands and ESHA issues and the associated
policies and standards of the certified LCP.

The habitat and wetland assessment by SHN Consulting Engineers and Geologists
does not fully analyze the impacts of the shipping terminal, warechousing, and
office uses on the wetland habitat onsite and in the vicinity of the site and the
adequacy of the reduced-width buffers. The presence or absence of utilization of
the site by wildlife was not comprehensively determined, especially the locations
in close proximity to planned truck loading activity areas where such. wildlife
utilization may be disrupted due to development noise, light, and human presence.
To properly determine the adequacy of the proposed reduce-width wetland
buffers, the applicant must submit a biological evaluation addressing: (1) the
various resident and migratory species that inhabit or utilize the various affected
wetlands; (2) the various resting, feeding, breeding, and nesting requirements of
these species; (3) the relative susceptibility of the species engaging in these
activities at the site to disturbance; (4) the transitional habitat needs of these
species between the wetlands and the development; (5) a qualitative and
quantitative analysis of what the anticipated noise and lighting levels and other
human disturbances associated with the operation of the development would be
and how the width of the buffer between the ESHA and the development would
affect the habitat functions of the ESHA.

Without the above information, the Commission cannot reach a final determination
concerning the project’s consistency of the project with the environmentally sensitive
habitat area policies of the LCP. Therefore, before the Commission can act on the
proposed project de novo, the applicant must submit all of the above-identified
information. ‘

III.

© NG A LN

EXHIBITS:

Regional Location Map

Vicinity Map

Site Plan _

Notice of Final Local Action

Appeal, filed July 11, 2005 (Environmental Protection Information Center — EPIC)
Appeal, filed July 11, 2005 (Humboldt Baykeeper and Ecological Rights Foundation)
Appeal, filed July 11, 2005 (Kruer & Caldwell)

Wetlands Delineation and ESHA Buffers Analysis Report
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9. Commission and Local Agency Coastal Development Permits for Past Wetland
Filling — CDP No. 1-85-089 (CCC) & CDP-1-85 (EUR)
10. General Correspondence
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COMMUNITY

CITY OF EUREKA ~ DEVELOPMENT DEPARTMENT

531 K Street » Eureka, California 953501-1146
(707) 441-4160 e Fax (707) 441-4202

) NOTICE OF FINAL CITY ACTION ON A COASTAL DEVELOPMENT PERMIT
CDP-03-007 — Eureka South Gate Industrial Park
June 22, 2005

The following project is located within the Coastal Zone of the City of Eureka. On
June 21, 2005, action was taken by the City on CDP-03-007 to adopt the Findings of Fact
as described in Exhibit “A” and approve the Coastal Development Permit subject to the
modified conditions of approval described in Exhibit “B”. The applicant proposes to adjust
an existing lot line between two parcels and subsequently construct a total of
approximately 92,500 square feet of warehouse and office space on the reconfigured
parcels. With the exception of sensitive habitat areas and buffers, the site will be
developed with buildings, parking areas, and traffic lanes. The project includes
landscaping throughout the complex. Pro Pacific Fresh, a produce distribution company,
will occupy approximately 27,900 square feet of the proposed building space. It is
anticipated that the remaining space will be occupied by other local businesses looking to
expand or relocate for business growth and development. The lot line adjustment is
proposed in order to facilitate the demolition of the existing buildings and replacement of
Pro Pacific’s new facility. The project is located at Caltrans Post Mile +074-810; APN: 302-

171-034 & -037. RECEIVED

APPLICANT: Durham-Dayton Industrial Partners
P.O. Box 1069 JUN 2 4 2005
Durham, CA 95938 '
: CALIFORNIA
APPLICATION FILE NUMBERS: CDP-03-007 FILED: November 112505 COMMISSION
ACTION WAS TAKEN BY: Eureka City Council
April 19, 2005

CEQA STATUS: The project is subject to environmental review in accordance with the
California Environmental Quality Act (CEQA). A draft Mitigated Negative Declaration and
initial study were prepared and circulated for review as required by CEQA. The Mitigated
Negative Declaration concludes that, with mitigation, no substantnal adverse environmental
impact will result from the proposed project.

ACTION: Approved ' Denied X___ Approved with
Conditions

EXHIBIT NO. 4

The project was not appeallable at the local level. [~zrpEartic

o A-1-EUR-05-031
The project is: Not appealabie to the Coastal Commission. NOTICE OF FINAL

LOCAL ACTION
(Page 1 of 28




NOTICE OF FINAL CITY ACTION

COASTAL DEVELOPMENT PERMIT

JUNE 22, 2005

SOUTH GATE INDUSTRIAL PARK; FILE: CDP-03.007

X Appealable to the Coastal Commission pursuant to Public
' Resources Code, Section 3063. An aggrieved person may
appeal this decision to the Coastal Commission within 10
working days following Commission receipt of this notice.
Appeals must be in writing to the appropriate Coastal
Commission district office.

Kevin R. Hamblin, AICP
Director of Community Development

KRH:bc

cc.  Building Department:
Engineering Department
City Manager .
Engineering - Traffic -
California Coastal Commission
Robert Wall, SHN

oz: o'(l L8




City of Eureka ~ City Council

AGENDA REVIEW

'RE: Eureka South Gate Industrial Park APN | FOR AGENDA DATE: June 21, 2005
1302-171-034 & -037; CDP-03-007

AGENDA ITEM NoO.:

Exhibit “B”
MITIGATION MONITORING AND REPORTING PROGRAM (MMRP)
CONDITIONS OF APPROVAL

Mitioation Measure No. 3 was modified by the Citv Council on June 21. 2005

Approval of the Coastal Development Permit for the construction of the Eureka South Gate
Industrial Park is conditioned on the following terms and requirements. The violation of
any term or requirement, Condition of Approval or Mitigation Measure may result in the
revocation of the permit. -

CONDITION OF APPROVAL NO. 1. The applicant shall hire a cultural monitor from the
Table Bluff Reservation, Wiyot Tribe who shall be present during all excavation and ground
disturbing activities. This condition shall be completed to the satisfaction of the Table Bluff
Reservation, Wiyot Tribe.

CONDITION OF APPROVAL NO. 2. Air Quality Management District (AQMD)
Regulations, including but not limited to Rule 400 — General Limitations, and Rule 430 - fugitive
Dust Emission, and the National Emissions Standards for Hazardous Air Pollutants (NESHAP)
shall apply to the satisfaction of the North Coast Unified Air Quality Management District
(NCUAQMD).

CONDITION OF APPROVAL NO. 3. The proposed produce distribution facility does not
appear to require AQMD Permits at this time based on the current project description. However,
AQMD Permits to Operate and/or Authority to Construct permits may be required when specific
proposals are put forward for the remaining building space following the initial project
completion. This condition shall be completed to the satisfaction of the NCUAQMD.

CONDITION OF APPROVAL NO. 4. If asbestos-containing materials are present within
the existing buildings that are proposed for demolition, NESHAP shall apply. It is the project
applicant’s responsibility to ensure that all NESHAP requirements, including but not limited to
AQMD notification at least 10 business days prior to renovation or demolition are met. This
condition shall be completed to the satisfaction of the NCUAQMD. '

CONDITION OF APPROVAL NQ. S. If open burning is contemplated at the site, AQMD
Regulation II shall apply. This condition shall be completed to the satisfaction of the NCUAQMD.

CONDITION OF APPROVAL NO. 6. If at any time soil contamination is discovered and
remediation is required, AQMD permits may be required. This condition shall be completed to the

City of Eureka 3 )] “1 Q,X
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City of Eureka ~ City Council

AGENDA REVIEW

RE: Eureka South Gate Industrial Park APN | FOR AGENDA DATE: June 21, 2005
302-171-034 & -037; CDP-03-0607

AGENDA ITEM No.:

satisfaction of the NCUAQMD.

CONDITION OF APPROVAL NO. 7. All discharges of dredged or fill material into waters
of the United States must be authorized by the Army Corps of Engineers pursuant to Section 404
of the Clean Water Act (CWA) (33 U.S.C. Section 1344). Waters of the United States generally
include tidal waters, lakes, ponds, rivers, streams (including intermittent streams), and wetlands.
This condition shall be completed to the satisfaction of the Army Corps of Engineers.

MITIGATION MEASURE NO. 1. No portion of the illuminated fixture or lens shall extend
below or beyond the canister or light shield. The location of all exterior lights shall be shown on
the site plan submitted to and approved by the Design Review Committee. In addition, the
applicant shall submit to the Site Plan Review for review and approval the specifications for the
exterior lights, including a picture or diagram showing the cross section of the light that illustrates
that the illuminated portion of the fixture/lens does not extend beyond the shield.

Timing for Implementation/Compliance: The lighting plan shall be approved by the Desigh
Review Committee prior to issuance of the building permit for the construction of each structure;
the installation of the lights and determination that installation is in compliance with this
requirement shall occur prior to issuance of the Certificate of Occupancy.

Person/Agency Responsible for Monitoring: Site Plan Review, Building/Public Works

.Department, and Community Development Department.

Monitoring Frequency: Once to review plans; once to assure compliance

Evidence of Compliance: No light or glare extends beyond the property boundary and the
illuminated portion of the lens does not extend below the light case or shield.

MITIGATION MEASURE NO. 2. Building design and orientation shall direct traffic and
activity away from identified wetland and sensitive habitat areas. There shall not be vehicular
access or parking located between the westernmost buildings on the site and identified wetland
and sensitive habitat areas. Westernmost buildings shall be designed and constructed such to
minimize doors and windows facing wetlands and sensitive habitat areas.

Timing for Implementation/Compliance: The building design/placement and traffic routing
shall be approved by the Site Plan Review prior to issuance of the building permit for the
construction of each structure.

Person/Agency Responsible for Monitoring: Site Plan Review, Building/Public Works
Department, and Community Development Department.

Monitoring Frequency: Once to review plans; once to assure comphance
Evidence of Compliance: Building placement/design and traffic patterns meet the condition.

20
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City of Eureka ~ City Council

AGENDA REVIEW

RE: Eureka South Gate Industrial Park APN | FOR AGENDA DATE: June 21, 2005
302-171-034 & -037; CDP-03-007

AGENDA ITEM No.:

MITIGATION MEASURE NO. 3. The wetland in the northern portion of the site shall be
protected with a minimum 6-foot tall so/id wood fence and 10-foot buffer area that will be allowed
to revert to natural vegetation. Additionally, a minimum 6-foot tall solid wood fence shall be
installed at the western parcel boundary, except in areas of wetland or protected buffer area, where
fence will be located at the eastern (inward toward the site) edge of the feature.

Timing for Implementation/Compliance: Fence shall be placed concurrently with the first
substantial construction on the site.

Person/Agency Responsible for Monitoring: Building/Public Works Department, and
Community Development Department.

Monitoring Frequency: Once to assure compliance

Evidence of Compliance: Fence is constructed as specified concurrent with substantial
construction on the site.

MITIGATION MEASURE NO. 4. Oil-water separators shall be installed at each
stormwater outfall point to the satisfaction of the Building/Public Works Department.

Timing for Implementation/Compliance: Oil-water placement plan shall be approved by the
Building/Public Works Department prior to issuance of the grading or building permit for the
construction of paved areas. Building/Public Works Department may assure compliance of proper
installation following construction.

Person/Agency Responsible for Monitoring: Building/Public Works Department.

Monitoring Frequency: Once to review plans; once to assure compliance

Evidence of Compliance: Oil-water separators are installed properly.

MITIGATION MEASURE NO. 5. If any cultural resources are discovered during
construction or use of the proposed project, all work shall be halted until a qualified cultural
resources specialist is contacted to analyze the significance of the find and, if necessary,
recommend further resource protection measures. If-human remains are found on the site, all
work is to be stopped and the County Coroner shall be contacted.

Timing for Implementation/Compliance: All construction activities must be in compliance at
all times. } .

Person/Agency Responsible for Monitoring: Operators whose work disturbs the ground.

Monitoring Frequency: During all ground disturbing activity. -

Evidence of Compliance: Cultural resource specialist/coroner contacted in the event of
discovery. -

City 05 iiureka 5 ' 0 _9 022




City of Eureka ~ City Council

AGENDA REVIEW

RE: Eureka South Gate Industrial Park APN | FOR AGENDA DATE: June 21, 2005
302-171-034 & -037; CDP-03-007 -
AGENDA IT_EM No.:

MITIGATION MEASURE NO. 6. The applicant shall demonstrate that the location and
layout of all proposed development comply with the City of Eureka’s Building/Public Works
Department and Fire Department regulations for on-site emergency exiting, evacuatmn, and
emergency access/utilities.

Timing for Implementation/Compliance: The site plans shall be approved by the City of
Eureka’s Building/Public Works Department and Fire Department prior to issuance of the building
permit. Compliance with this requirement shall be inspected prior to issuance of the Certificate of
Occupancy.

Person/Agency Responsible for Monitoring: City of Eureka’s Building/Public Works
Department and Fire Department.

Monitoring Frequency: Once to review plans; once to assure compliance

Evidence of Compliance: The location and layout of all constructed development complies
with the City of Eureka’s Building/Public Works Department and Fire Department regulations for
on-site emergency exiting, evacuation, and emergency access/utilities.

city of Eureka : é og Q-?
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RE: Eureka South Gate Industrial Park APN | FOR AGENDA DATE: June 2 1, 2005
302-171-034 & -037; CDP-03-007

AGENDA ITEM No.:

RECOMMENDATION:
1.  Hold a Public Hearing

2. Adopt the Mitigated Negative Declaration (SCH# 2005032101)

3.  Adopt the Findings of Fact listed in Exhibit “A”

4.  Approve the Coastal Development Permit subject to the Conditions of Approval and the
Mitigation Measures listed in Mitigation Monitoring and Reporting Program (MMRP)
contained in Exhibit “B”

SUMMARY OF THE ISSUE:

The South Gate Industrial Park plans to adjust an existing lot line between two parcels and
“subsequently construct a total of approximately 92,500 square feet of warehouse and office space
on the reconfigured parcels. With the exception of sensitive habitat areas and buffers, the site will
be developed with buildings, parking areas, and traffic lanes. The project includes landscaping
throughout the complex. Pro Pacific Fresh, a produce distribution company, will occupy
approximately 27,900 square feet of the proposed building space. It is anticipated that the
remaining space will be occupied by other local businesses looking to expand or relocate for
business growth and development. The lot line adjustment is proposed in order to facilitate the
demolition of the existing buildings and the replacement of Pro Pacific’s old distribution

warehouse with a new facility.

FiscaL IMPACT: No impacts to the City General Fund have been identified as a result of this
project application.

Signature: \/&(/%VW L%LVM._ Signature:

/ Kevin R. Hamblin David W. Tyson
Director of Community Development City Manager
REVIEWED BY: DATE: INITIALS:
City Attorney (=& -0S iy
Public Works/Bldg fp~ L (0-OS ’mk
Engineering /Ao
Fire Department (p -l -OF sz;, [ I ?Llaﬁ eall
COUNCIL ACTION:
Ordinance No. Resolution No.
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City of Eureka ~ City Council

AGENDA REVIEW

RE: Eureka South Gate Industrial Park APN | FOR AGENDA DATE: June 21, 2005
302-171-034 & -037; CDP-03-007

AGENDA ITEM NO.:

ENVIRONMENTAL DISCUSSION

Pursuant to the California Environmental Quality Act (CEQA) Guidelines Section 15072
& 15105, the City of Eureka Community Development Department being the Lead Agency under
CEQA provided public notice of an “Intent to Adopt a Mitigated Negative Declaration of
Environmental Impact” for the Eureka South Gate Industrial Park by posting a legal notice in the
Times Standard. All interested persons were invited to comment on the draft mitigated negative
declaration (MND) pursuant to the provisions of CEQA. Written comments on the draft MND
were required to be submitted to the Community Development Department no later than April 22,
2005. A total of two public comment letters were submitted on the draft MND; they were both
received on April 22, 2005. The comment letters are from Humboldt Baykeeper and EPIC
(Environmental Protection Information Center).

CEQA does not require the Lead Agency to prepare a formal response to comments
submitted during the public review process on the draft MND; however, prior to approval of the
project the City must consider the comments. Because of the seriousness of the allegations in the
two comment letters alleging that the City has failed to comply with CEQA, the Coastal Act, and
our own adopted Local Coastal Program, Staff has prepared a formal point-by-point response to
the issues raised in the letters. A copy of the City’s response along with copies of the Humboldt |-
Baykeeper and EPIC letters are included herein as Attachment 1. The draft MND and Initial Study
upon which the comments were made is included as Attachment 2.

The applicant has provided the City with sufficient information regarding the proposed
project to accurately assess the environmental impacts of the project. As stated in the Mitigated
Negative Declaration (MND) for the project, the City believes that the project as designed,
mitigated and conditioned will not cause significant detrimental impacts on the environment.

The project is situated on historically-diked former tidelands and, like much of Eureka and
the coastal Humboldt Bay region, is within relatively close proximity to wetlands, drainage
ditches, tidally influenced areas, and the biological resources that accompany these features. The
site has been subject to a series of pre- and post-permit era wetland fill — the most recent of which
was fully permitted by the United States Army Corps of Engineers (USACE; Permit No.
16235N21), the California Coastal Commission (CDP-85-89), and the City of Eureka (CDP-1-85).

The subject site has a complex history of permitting and development that includes legal
wetland fill and compensatory mitigation. For example, in.exchange for the historical
development of the subject property, the property owner at the time agreed to create the adjacent
approximately 52-acre Elk River Wetland and Habitat Mitigation area and subsequently transfer
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the mitigation site to the City of Eureka. In understanding the history of the site one must
recognize the difference between mitigation to reduce or eliminate an impact (as recognized by
CEQA) compared to mitigation to exchange the legal existence of habitat from one location to
another (usually for the purpose of obtaining development rights on the impacted site). In this
case, mitigation was used to shift, in perpetuity, the location of wetland and habitat from the
subject property to the adjacent 52-acre wetland and habitat mitigation site.

Based upon permitting history, the clear intent of the creation of the 52-acre mitigation
wetland to the west of the subject site was, as stated in the adopted Local Coastal Program to
establish a stable boundary and buffer between urban and habitat uses; between the City owned
habitat area to the west of the dike/buffer, and a developable light industrial parcel on the other

side (the subject property).

Because of this complex history of mitigation that created an off-site habitat and wetland
area so that the subject site could be filled and developed, the permitting agencies, including the
City of Eureka, have a responsibility to uphold the mitigation agreement by recognizing that the
site is no longer subject to the usually-applicable requirements for impacts to habitat; this is
because the habitat has already been 100% replaced by successful mitigation — so successful in
fact that the mitigation wetland itself is now acknowledged to be relatively high quality habitat.

Direct impacts to wetlands and other habitat on the site were previously mitigated through
the former owners’ transfer of property and subsequent mitigation at the Elk River Wetland
Mitigation Area. In order for the City of Eureka to maintain credibility in future compensatory
mitigation efforts and to comply with the terms of the subject mitigation effort, the City has taken
the position that because the portions of the site proposed for development have already been
filled and all on-site habitat impacts have already been mitigated that there are no direct impacts to
wetlands or other sensitive habitats on the site associated with the project.

BUFFER ‘
" The City General Plan requires a 100-foot buffer for Environmentally Sensitive Habitat

Areas, including coastal wetlands, unless the applicant demonstrates on the basis of site-specific
information that a reduced buffer will protect the existing resource. In this rather complex case,
the City believes reduced buffers have been justified.

Because of the history of compensatory mitigation for development of the project site, in |
addition to project design/mitigation measures, existing on- and offsite buffers, and the existing
low habitat quality of the maintained wetland ditch, the proposed buffers are sufficient to protect
the adjacent biological resources from significant impact.
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GENERAL DISCUSSION
The project is at the extreme southern end of the Broadway commercial corridor, adjacent

to open space and Highway 101. The property is currently zoned Heavy Industrial (MG) which
also allows for Limited Industrial (ML) uses as principally permitted uses. Numerous studies over
1 the years, including the Westside Industrial Study, have indicated the need for industrial site
development in and around Eureka. This project will serve the needs of industrial users, light
manufacturing, and transportation based businesses with its easy access to Highway 101.

The property lies at the southern edge of Eureka on the west side of Highway 101 and is
within the Coastal Zone jurisdiction of both the City of Eureka and California Coastal
Commission. The property has very little topographical relief, but generally drains to the west
where a small drainage ditch conveys runoff to the north and south. The ditch drains to a forested
wetland on the northern portion of the site, and to a larger gravel-paved drainage ditch off-site to
the southwest. The property has a Broadway address but is accessed by Herrick Avenue overpass
and Pound Road. There is no direct access onto or off of Broadway (U.S. Highway 101), aithough
the site is visible from the highway. The Herrick Road overpass and diamond interchange make
easy access for vehicular and truck access onto and off of Highway 101 to the site.

Several somewhat dilapidated buildings dating to approximately the middle of the 1900s
are located in the central portion of the site. The buildings were home to the Rockin’ R meat
packing and distribution facility until the property changed ownership in 2002. The buildings
continue to be used for a variety of trucking interests, including the Pro Pacific Fresh produce
trucking firm. A report on the historical value of the existing buildings found by Leslie S. Heald in
January 2003 that the buildings were not of significant historical value and did not warrant
preservation measures.

The immediate surrounding land uses include the Lithia Auto Dealership to the north; the
Elk River Mitigation Area to the west; open space to the south; and K-Mart, warehouses,
businesses, and pasture land to the east across Highway 101. Other land use within one mile of the
project site include low density residential, commercial retail/wholesale properties, motels, a
sewer treatment plant, cemeteries, state highway land, and open space.

The subject property is currently predominantly gravel and dirt parking areas with areas of
sparse weedy vegetation. A large aging painted wood building, the former Rockin’ R meat
packing warehouse, and associated structures are located in the central portion of the site.
Currently, there are typically tractor-trailers parked on the site near the buildings. The site has
virtually no landscaping in any portion.
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The proposed project will increase the amount of building fagade visible from publicly-
accessible areas in the vicinity; however buildings will not obscure any known scenic view. The
proposal includes appropriate buffer landscaping and additional landscaping throughout the site,
which should enhance the overall appearance of the development.

Humboldt Bay and the surrounding tidelands are the ancestral home to the Wiyot tribe of
Native Americans. Paleontological, archaeological, historical, and other unique ethnic and sacred
resources are common around the Bay. As is the case on the subject site, much of the formerly
tidally influenced areas have been filled and developed. Because the site has been filled since any
historic resource would have been deposited, only ground-disturbing activities related to the
project have the potential to impact the resource. As a condition of approval, the applicant will be
required to hire a cultural monitor from the Table Bluff Reservation, Wiyot Tribe who will be
present during all excavation and ground disturbing activities.

As previously discussed, the project site is on relatively level ground that is predominantly
compacted gravel and dirt. There are no existing water quality treatment facilities on the site; all
water runoff from the existing site gathers in dirt or gravel ditches and flows untreated into the
adjacent ditches. All water runoff is currently channeled from highly compacted substrate and
roofs into free-flowing ditches. The project will create additional impervious surface area on the
site due to increased non-pervious surfaces; however, the increase will not be substantial because
the site is already highly compacted. The proposal includes the installation of oil-water separators
at all points of stormwater discharge from the property for the treatment of runoff. The separators
will have the added benefit of slowing the rate of stormwater discharge.

The project 1s one of four facilities located on a short stretch of road just west of the
Herrick Road diamond and highway overpass — the other facilities are the abandoned tallow
works; a small gravel parking area for up to 5 cars tightly parked which is used as access for a
coastal trail; and, a Caltrans park and ride facility.

The site has historically and is currently used by truck traffic; the proposed project will
result in increased traffic — both trucks and other vehicles - primarily on Herrick Road and the
associated overpass. According to the Traffic Study completed by SHN in October 2003, the
increase in traffic resulting from the proposed project will not exceed the traffic or road design-
standards for Herrick Road or the highway overpass.

ANALYSIS :
Eureka Municipal Code, Section 156.107, specifies that a coastal development permit shall

only be approved upon making the finding that the proposed development conforms to the policies

of the adopted and certified Local Coastal Program (LCP).
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The following list of goals and policies found in the certified LCP support the required
finding that the Eureka South Gate Industrial Park does, in fact, conform to the goals and policies
of the adopted and certified LCP.

Goal 1.M To ensure an adequate supply of industrial land for and promote the
development of industrial uses to meet the present and future needs of Eureka and to maintain
economic vitality.

Policy 1.M.1 The City shall protect industrially-designated land from pre-emption by
residential, commercial, and other unrelated and incompatible uses.

Policy 1.M.§ The City shall require that new industrial and heavy commercial development
projects have convenient and safe access to major transportation facilities (highways, railroads,
waterfront facilities) to minimize unnecessary and disruptive traffic through residential and other

sensitive sections of the city.

Policy 1.M.10  The City shall permit mixed industrial and commerczal uses only when such
uses are determined to be compatible or necessary for operations.

Policy 1.M.11  The City shall require that industrial development avoids or minimizes creating
substantial pollution, noise, glare, odor, or other significant offensive activity that would
contribute negatively 10 adjacent uses and other areas of the city.

Policy 1.M.12  The City shall ensure that areas designated for industrial development be
adequately served by utilities and facilities so as to promote consolidated development and reduce

energy consumption.

Policy 1.M.13  The City shall ensure that the streets and corners in industrial areas are
sufficiently wide to easily accommodate truck traffic. '

Policy 1.M.14  The City shall require that industrial development projects provide ample space
Jor truck loading, parking, and maneuvering.

Goal 3.A To provide for the planning and development of the city’s roadway system,
ensure-safe and efficient movement of people and goods, and provide sufficient access to new
development.

Policy 3.A.1 The City shall expand and maintain its streets and highway system according to
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the classifications shown in Table 3-1 and depicted in Figure 3-1.

Policy 3.A.2 The City shall endeavor to manage its street and highway system so as to
maintain Level of Service C operation on all roadway segments, except for any portion of U.S.
101, where Level of Service D shall be acceptable. For evaluation purposes, service levels shall
be determined on the basis of midblock roadway planning capacities shown in Table 3-3 and the
definitions of service levels shown in Table 3-4.

Policy 3.A.13 The City shall require that all new structwres constructed adjacent to
expressways, arterial streets, and collector streets in the city be situated so as to conform with the
sight distance requirements defined in the California Department of Transportation (Caltrans)
Highway Design Manual. The City shall also ensure that new roadways are designed conform
with the sight distance requirements in the Highway Design Manual.

Policy 3.A.14 The City shall require all new or intensified development projects to provide
sufficient off-street parking supply so as to conserve the existing on-street supply, particularly in
the commercial, medical services commercial, industrial, and higher density residential areas,
except in the Core Area as specified under Goal 3.H in this document. In cases where off-street
parking is required, the City will encourage joint-use parking arrangements.

Policy Goal 3.E To ensure that goods can be moved to and from industrial and commercial sites
in Eureka in a safe and efficient manner while ensuring that heavy trucks remain on freeways and
major arterial streets except when accessing sites within the city.

Policy Goal 4.A.  To ensure the effective and efficient provision of public facilities and services
Jor existing and new development. '

Policy 4.A.1 The City shall provide high quality public facilities, utilities, and services
throughout the urbanized area of Eureka and shall ensure that such facilities, utilities, and
services are compatible with surrounding development. '

Policy 4.A.2 The City shall direct growth to those areas already served by public
infrastructure and utilities.

Goal 4.B To ensure the availability of an adequate and safe water supply and the
maintenance of high quality water for residents of and visitors to Eureka.

Policy 4.B.2 The City shall require proponents of new development to demonstrate the
availabilitv of a long-term, reliable water supply and adequate water supply infrastructure. The
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City shall require all new development within the city to connect to the City's water system. New
development shall be responsible for constructing or financing any water system upgz ades
necessary to serve the development.

Goal 4.C To ensure adequate wastewater collection, treatinent, and disposal.

Policy 4.C.3 The City shall require pretreatment of commercial and industrial wastes prior
to their entering the city collection and treatment system.

Policy 4.C.5 The City shall require all new development within the city limits to connect to
the City wastewater treatment system.

Goal 4.D To collect and convey stormwater in a manner that least inconveniences the
public, reduces or prevents potential water-related damage, and protects the environment.

Policy 4.D.2 The City shall encourage the use of natural stormwater drainage systems in a
manner that preserves and enhances natural features.

Policy 4.D.6 The City shall improve the quality of runoff from urban and suburban
development through use of appropriate and feasible mitigation measures including, but not
limited to, artificial wetlands,, grassy swales, infiltr. ation/sedimentation basins, riparian setbacks,
oil/grit separators, and other best management practices (BMPs).

Policy 4.D.8 The City shall encourage new project designs that minimize- drainage
concentrations and impervious coverage and raintain, to the extent feasible, natural site

drainage conditions.

Goal 4.G To protect residents of and visitors to Ew-el\a from injury and loss of life and to
protect property from fires.

Policy 4.G.1 The City shall ensure that water main size, water flow, fire hydrant spacing,
and other fire facilities meet City standards.

Policy 4.G.3 The City Fire Department shall attempt to maintain an average response time
of three (3) minutes for all service calls, including emergency medical service (EMS) calls.

Policy 4.G.6 - The City shall implement ordinances to control fire losses and fire protection
costs through continued use of automatic fire detection, control, and suppression systems.
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Policy 4.G.7 The City shall cooperate with Humboldt Fire District No. I and the California
Department of Forestry and Fire Protection (CDF) in providing adequate levels of fire protection
services in the Planning Area.

SUMMARY .
Over the last several years, Staff from the City of Eureka (and the California Coastal

Commission) have worked closely with the applicant to design and develop a project that satisfies
the needs of the applicant and which results in the least environmental impact. The City fulfilled

its requirements as a Lead Agency under CEQA by preparing, circulating and providing a Notice
of Intent to adopt a draft Mitigated Negative Declaration and Initial Study. Staff circulated the
Mitigated Negative Declaration and Initial Study through the State Clearinghouse as required by
CEQA, and in addition, Staff sent copies of the documents to the local offices of a number of state
and federal agencies. All comments from the agencies have been evaluated and where appropriate
included in either Conditions of Approval or Mitigation Measures.

Therefore, Staff recommends that the City Council adopt the Findings of Fact listed in
Exhibit “A” and approve the Coastal Development Permit subject to the Conditions of Approval
and Mitigation Measures listed in Exhibit “B”.

ATTACHMENTS

Exhibit “A”  Findings 0f FaCt....ocoiiiiicc e pages 10-18
Exhibit “B”  MMRP and Conditions of Approval .......c..ccociiericeininnencnnes pages 19-22
Attachment 1 Response to Comments; Humboldt Baykeeper and EPIC........ pages 23-43
Attachment 2 Initial Study and draft MIND .....cocccineniiiecincce e pages 44-207
Attachment 3 Reduced Maps and Site Renderings.....ccooevvveeeeiciecrecneeninnne. pages 208-212
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Exhibit “A”
FINDINGS OF FACT

The decision of the City Council to approve the Coastal Development ‘Permit for the
construction of the Eureka South Gate Industrial Park, subject to the Conditions of
Approval and Mitigation Measures listed in Exhibit “B”, was made after careful, reasoned
and equitable consideration of the evidence in the record, including, but not be limited to:
written and oral testimony submitted at or before the public hearing; the staff report; site
investigation(s); agency comments; project file; mitigated negative declaration and initial
study, and the evidence submitted with the permit application.

The findings of fact listed below “bridge the analytical gap” between the raw evidence in the
record and the City Council’s decision.

1. The proposal is a “project” as defined by the California Environmental Quality Act
(CEQA), and is subject to the provisions of the Act. A draft Mitigated Negative Declaration
(MND) and initial study were prepared and circulated for review as required by CEQA, including
circulation through the State Clearinghouse (SCH# 2005032101). The mitigated negative
declaration concludes that, with mitigation, no substantial adverse environmental impact or hazard
to public safety will result from the proposed project.

2. The City fulfilled its requirements as a Lead Agency under CEQA by preparing, circulating
and providing a Notice of Intent to adopt a draft Mitigated Negative Declaration and Initial Study. |
Staff circulated the Mitigated Negative Declaration and Initial Study through the State
Clearinghouse as required by CEQA, and in addition, Staff sent copies of the documents to the
local offices of a number of state and federal agencies. All comments from the agencies have been
evaluated and where appropriate included in either Conditions of Approval or Mitigation

Measures.

3. Inresponse to the circulated draft MND, the City received comments from three public
agencies: US Armmy Corps of Engineers (USACOE); North .Coast Unified Air Quality
Management District NCUAQMD); and, the Table Bluff Reservation, Wiyot Tribe. Conditions of
approval have been added to Exhibit “B™ to address all comments from these three agencies.

4. Pursuant to the California Environmental Quality Act (CEQA) Guidelines Section 15072
& 15105, the City of Eureka being the Lead Agency under CEQA provided public notice of an
“Intent to Adopt a Mitigated Negative Declaration of Environmental Impact” for the Eureka South
Gate Industrial Park by posting a legal notice in the Times Standard and by mailing notices to
property owners and residents of property within 300 feet of the subject property.

_C‘iryofEurekaA /@ Oj: ozg

10




City of Eureka ~ City Council

AGENDA REVIEW

RE: Eureka South Gate Industrial Park APN | FOR AGENDA DATE: June 21, 2005
302-171-034 & -037; CDP-03-007

AGENDA ITEM NO.:

5. All interested persons were invited to comment on the draft MND pursuant to the
provisions of CEQA. A total of two public comment letters were submitted on the draft MND,
they were from the Humboldt Baykeeper and from EPIC.

6. The City prepared a point-by-point response to the comments from Humboldt Baykeeper
and EPIC. The responses address the environmental issues raised in the comment letters, and
validate that the City properly followed the requirements of CEQA in processing the project and

the MND.

7. CEQA does not require that Mitigated Negative Declarations include an alternatives
analysis because the Initial Study concludes that, with mitigation, there are no significant impacts
resulting from the proposed project. Because the project has no significant impacts to the
environment, there is no need to investigate alternatives that may reduce impacts.

8. The City Council has considered the proposed mitigated negative declaration together with
all comments received during the public review process before approving the project.

9. The City Council adopted the mitigated negative declaration based on the whole record
before the Council, including the initial study and all comments received.

10. The City Council finds that there is no substantial evidence that the project will have a
significant effect on the environment.

11. The City Council finds that the mitigated negative declaration reflects the lead agency's
independent judgment and analysis. :

12. The City Council declares that the location and custodian of the documents or other
material which constitute the record of proceedings upon which the Council’s decision is based is
the City Clerk, 2™ Floor, City Hall, 531 “K” Street, Eureka, CA.

13. The City Council adopts Exhibit “B™ which is a program for reporting on or monitoring
the changes which the Council has either required in the project or made a condition of approval

to mitigate or avoid significant environmental effects.

~14. In order to approve the Coastal Development Permit, the City Council must find that the
project is in conformance with the adopted and certified Local Coastal Program.

15. The information and analysis in the Initial Study and the staff report substantiate that a
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finding of conformance with the adopted and certified Local Coastal Program can be made.

16. The Mitigated Negative Declaration and Initial Study considered whether the project
would result in a safety hazard or noise problem for persons using a public airport or pubhc use
airport or for persons residing or working in the project area.

17. The applicant has provided the City with sufficient information regarding the proposed
project to accurately assess the environmental impacts of the project. The City determined that the
application was complete for the purposés of City review and approval.

18. Although reduced from its original size, so that it could be easily reproduced, the plot plan
provided with the Notice of Intent provides an adequate representation of the project for the |-
- purpose of public review required by CEQA.

19. The property lies at the southern edge of Eureka on the west side of Highway 101 and is
within the Coastal Zone jurisdiction of both the City of Eureka and California Coastal
Commission.

- 20. Over the last several years, Staff from the City of Eureka (and the California Coastal
Commission) have worked closely with the applicant to design and develop aprO_] ect that satlsﬁes
the needs of the applicant and which results in the least environmental impact.

21. The subject property is currently zoned Heavy Industrial (MG) which also allows for
Limited Industrial (ML) uses as principally permitted uses. Numerous studies over the years,
including the Westside Industrial Study, have indicated the need for industrial site development in
and around Eureka. This project will serve the needs of industrial users, light manufacturing,
transportation based businesses with its easy access to Highway 101.

22. The approximately 8.8 acre site is proposed for approximately 92,500 square feet of
buildings. The resulting area covered by- buildings will be approximately 2.12 acres, or,
approximately 24% of the total site. :

23. The proposed project will increase the amount of building fagade visible from publicly-
accessible areas in the vicinity; however buildings will not obscure any known scenic view.

24. The immediate surrounding land uses include the Lithia Auto Dealership to thenorth; the
Elk River Mitigation Area to the west; open space to the south; and K-Mart, warehouses,
businesses, and pasture land to the east across Highway 101. Other land use within one mile of the
project site include low density residential, commercial retail/wholesale properties, motels, a
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| sewer treatment plant, cemeteries, state highway land, and open space.

25. The proposed project does not propose development within env1ronmental]y sensitive
habitat areas or vegetated buffers, as stated in the comment.

26. The property has a Broadway address but is accessed by Herrick Avenue overpass and
Pound Road. There is no direct access onto or off of Broadway (U.S. Highway 101), although the

site is visible from the highway.

27. The site has historically and is currently used by truck traffic; the proposed project will
result in increased traffic — both trucks and other vehicles; primarily on Herrick Road and the
associated overpass. According to the Traffic Study completed by SHN in October 2003, the
increase in traffic resulting from the proposed project will not exceed the traffic or road design
standards for Herrick Road or the highway overpass.

28. The Herrick Road overpass and cloverleaf interchange make easy access f01 vehicular and
truck access onto and off of Highway 101 to the site.

29. Although the subject site requires the use of and has frontage on a public road with a
public access point to the coast, it does not necessitate any improvements to the public access

point.

30. The project is one of four facilities located on a short stretch of road just west of the
Herrick Road clover-leaf and highway overpass — the other facilities are the abandoned tallow
works; a small gravel parking area for up to 5 cars tightly parked which is used as access for a
coastal trail; and, a Caltrans park and ride facility.

31. The proposed project will not impact the accessibility or availability of parking at the
coastal public access point at the end of Pound Road.

32. The loading zones are located in such a way that, considering distances and existing
buffers, there will not be significant impacts to wetland areas with significant habitat value.

33. The positioning of buildings may obscure the existing limited view of the vegetated dike to
the west of the site, however, an overall advantaoe is that it offers a significant increase in noise
attenuation between the highway and the wetlands,

34. The buildings and native landscaping proposed may serve to further reduce the existing
light from the highway and surrounding developments that were constructed mostly without light-.
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shielding devices. The applicant proposes to place only native plant species on the site.

35. The lighting design, positiénino of buildings between the lighted areas and habitat,
vegetated buffer/dike to the west, and the buffer to the north of the 51te are expected to reduce
light-related impacts to insignificance.

36. Regarding PM-10 emissions form idling trucks, the use of the site itself may increase as a
result of the project, but the project is not expected to significantly increase the cumulative idling
of trucks in the air basin. The proposed project will provide a convenient location for truck based
shipping that is already occurring within the air basin but will not create the need for increased
shipping, and is therefore not expected to add significantly to the cumulative PM-10 emissions.

37. Several somewhat dilapidated buildings dating to approximately the middle of the 1900s
are located in the central portion of the site. The buildings were home to the Rockin’ R meat
packing and distribution facility until the property changed ownership in 2002. The buildings
continue to be used for a variety of trucking interests, including the Pro Pacific Fresh produce
trucking firm. A report on the historical value of the existing buildings found that the buildings
were not of significant historical value and did not warrant preservation measures (Leslie S. Heald
January 2003).

38. Humboldt Bay and the surrounding tidelands are the ancestral home to the Wiyot tribe of
Native Americans. The subject site has been filled and developed, therefore, any historic
resources would be below the fill layer and only ground-disturbing activities have the potential to
impact the resource. As a condition of approval, the applicant will be required to hire a cultural
monitor from the Table Bluff Reservation, Wiyot Tribe who will be present dunno all excavation
and ground disturbing activities.

39. The property has very little topographical relief, but generally drains to the west where a
small drainage ditch conveys runoff to the north and south. The ditch drains to a forested wetland
on the northern portion of the site, and to a larger gravel-paved drainage ditch off sit to the
southwest.

40. The hydrology of the forested wetland in the northern portion of the site is not expectéd to
be changed by the proposed project, since the existing and proposed drainage direct flow away
from the wetland.

41. The project site is on relatively level ground that is predominantly compacted gravel and
dirt. There are no existing water quality treatment facilities on the site; all water runoff from the
existing site gathers in dirt or gravel ditches and flows untreated into the adjacent ditches. All
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water runoff is currently channeled from highly compacted substrate and roofs into free-flowing
ditches.

42. The subject site currently functions as a trucking facility for several food distribution
interests and other related trucking and storage uses. There is currently no paving to prevent
infiltration of incidental or accidental equipment spills and no water treatment provided for the
ditched storm water runoff from the site. The proposed paving of the site and treatment of all
storm water runoff through appropriately-sized oil-water separators will significantly reduce the
amount of hydrocarbons and other pollutants that are currently allowed to infiltrate or runoff into
the adjacent ditch and, eventually, the Elk River Estuary. In this way, the project is expected to
increase water quality and prevent infiltration of contaminants to the groundwater.

43. The proposed inlet protection oil/water clarifiers are subject to design and construction
inspection by the City and are further subject to a City-required Mainténance Agreement. The
City’s design standards for such clarifiers are intended to reduce pollutant runoff to an
insignificant level and clarifiers are commonly installed in parking lots, trucking facilities, and
vehicle storage yards. The site currently does not treat runoff in any way, but instead allows any
pollutants to infiltrate or flow through ditches to the ditch at the western edge of the site. The
proposed water treatment 1s expected to reduce the potential impacts associated with pollutant
runoff'to a less than significant level. The proposed outfalls will empty to the existing maintained
ditch at the west edge of the site, which may provide some increased treatment as water flows

south toward pound road.

44. With respect to any interference to surface water flow, the portion of the site proposed for
development has no remaining natural drainage; throughout the filled site, water either ponds and
evaporates in compacted gravel or weedy vegetated areas, infiltrates to groundwater without
treatment, or is conveyed via maintained ditches off of the site.

45. Thesiteis hydrologically connected to the Elk River through a partially rip-rapped ditch at
the western boundary of the site. The ditch flows to a culvert under Pound Road and is fitted with
a tide-excluding flapper gate at the outfall. Beyond the outfall, water is conveyed through ditched
and straichtened channels through Elk River-associated, tidally-influenced salt marsh to the Elk
River, approximately 1,500 feet from the nearest proposed storm water outfall. The project, as
designed and conditioned, will not have any adverse impact on water quality in the Elk River, and,
therefore, is not expected to have a significant impact or cumulatively significant impact on listed
anadromous species.

46. The subject property has a complex history of permitting and development that includes
legal wetland fill and compensatory mitigation. In order to fill the subject property for
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development, a prior property owner agreed to compensatory mitigation that involved creating the
adjacent approximately 52-acre wetland and habitat mitigation site. In so doing the location of
wetland and habitat from the subject property was shifted in perpetuity to the adjacent Elk River
Wetland and Habitat Mitigation area; which was subsequently transferred to the City of Eureka.

47. The City of Eureka, the California Coastal Commission, and the US Army Corps of
Engineers formally approved the compensatory off-site mitigation, or ‘“habitat exchange”, through
their respective permitting processes and approval of the mitigation plan. The City further
formally acknowledged that as a condition of the land transfer the subject site’s prior owner had
met the wetland and habitat mitigation obligations for development of the site.

48. The City LCP in effect following the compensatory mitigation states, “In the case of the
“Rockin’ R™ meat plant adjacent to Highway 101, a site totaling +/- 8 acres is designated for
industrial use to reflect the previous agreements by which the City obtained a substantially larger
adjacent acreage from the same property owner as a wetlands restoration/buffer area for the new
sewage treatment facility located further to the north.” ‘

49. The regulatory agency permit process was part of the permanent compensatory mitigation
agreement between the site’s prior owner and the referenced agencies. While the environmental
review conducted at the time may be “outdated” by today’s standards, the habitat exchange, that is
part of the baseline environmental condition of the subject site, is complete and remains valid.

50. The wetland fill to create developable land and the creation of a compensatory mitigation
site was subject to CEQA review when local and State agencies issued discretionary approvals.
The currently-proposed project, as described in the Notice of Intent, is subject to ongoing CEQA
review with consideration of background and baseline conditions — including past development
and compensatory mitigation.

51. Because of the previous compensatory mitigation that created the Elk River Wetland and
Habitat Mitigation area, the permitting agencies have a responsibility to uphold the mitigation
agreement by recognizing that the project site is no longer subject to the usually-applicable
requirements for impacts to habitat; basically because the habitat has already been 100% replaced
by successful mitigation.

52. In order for the City of Eureka to maintain credibility in future compensatory mitigation
efforts and to comply with the terms of the subject mitigation effort, the City has taken the
position that because the portions of the site proposed for development have already been filled
and all on-site habitat impacts have already been mitigated that there are no direct unpacts to
wetlands or other sensitive habitats on the site associated with the pr: oLct
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53, The City General Plan requires a 100-foot buffer for Environmentally Sensitive Habitat
Areas, including coastal wetlands, unless the applicant demonstrates on the basis of site-specific
information that a reduced buffer will protect the existing resource.

54. Because of the history of compensatory mitigation on the site, in addition to project
design/mitigation measures, existing on- and offsite buffers, and the existing low habitat quality of
the maintained wetland ditch, the proposed buffers are sufficient to protect the adjacent biological

resources from significant impact.

55. Typically, as appears to bethe case here based-upon City files a mitigation plan is required
to be self contained with regard to the need for future buffers that may become required as the
mitigation site develops into higher quality habitat. In other words, the planmust include buffers
rather than impose them. If the mitigation site required that future buffers be established over.
time as the site became more successful and diversified, each subsequent discretionary permit
process on adjacent land could push habitat buffers farther and farther into long-established
developed areas that are near habitat. Hence the practice that mitigation plans are generally
binding in perpetuity and include buffers.

56. If one looks closely at the site map submitted by the applicant and distributed with the
Notice of Intent, the mitigation wetland buffer (in the form of a tree and shrub vegetated dike)
varies in width from approximately 25 to 50 feet. This buffer is entirely off of the subject site to
the west, within the mitigation site, and will not be physically altered as a result of the proposed
project. It was deemed appropriate in the original mitigation plan, and, since construction of the
mitigation site, has obviously provided sufficient buffer for the wildlife that currently occupy the
area. The dike also hydrologically isolates, or buffers, the proposed construction site from the
mitigation wetland such that no water quality impact to the mitigation wetland can occur.

57. There is no substantial evidence before the City that the project, with mitigations and
revisions, may have a significant effect on the environment. With regard specifically to the SHN
Wetland Report, the City has received no substantive evidence contrary to SHN’s findings
regarding the absence of wetland impacts on recently developed parcels to the north, and therefore
has no basis to dispute the accuracy of SHN’s findings.

58. The Plot Plan submitted with the Notice of Intent shows all USACOE-verified wetlands
and ESHA with the potential for impact as a result of the project. The wetlands and ESHA are
further described in the SHN Wetland Delineation Report.

59. The USACOE has been appropriately noticed and has submitted comments on the subject
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project which are part of the administrative record. In summary, the USACOE: verified the SHN-
determined wetland boundaries to be accurate; confirmed that any structures placed within
wetlands will require a UACOE permit; informed applicant of the availability of Nationwide
Permits for projects. '

60. Although the adjacent wetlands were not surveyed specifically for sensitive plants or
animals, because of the separating dike/buffer and mitigation measures, including water runoff
treatment, there does not appear to be any potential of significant threat to any offsite sensitive
species.

61. The applicant has demonstrated that the portions of the site subject to direct impact as a
result of the project are either developed areas or compacted fill with ruderal vegetation. These
areas do not meet the habitat descriptions of any threatened, endangered, or sensitive species hsted
for the area, and therefore do not warrant further study by the applicant. '

62. Wildlife is expected to use the adjacent habitat throughout the day and night. Because
many common wetland bird and mammal species are active nocturnally, the light and noise
mitigation measures have been designed to protect the adjacent habitat around-the-clock.

63. There does not appear to be any benefit in allowing for the passage of wildlife into the
filled portion of the site or the highway beyond. A fence in the proposed location will functionally
separate existing buffers and natural areas from the proposed development. The area to be fenced
within the proposed development is currently composed of compacted gravel and other fill
material with ruderal or depauperate vegetation. The habitat quality of the filled portion of the site
proposed for development is exceptionally low and wildlife exclusion by fencing will not cause a
significant impact — particularly in light of the fact that an existing chain-link fence is located at
the edge of the highway on the eastern side of the site on State property.

64. With the exception of known anadromous fish populations in the Elk R1ve1 Estuary, no
listed species are known to exist in the immediate V1c1mty

65. Regarding sensitive terres‘ma] and aquatic/marine wildlife species, the project has been
designed and conditioned through mitigation measures to protect all sensitive habitat and wildlife
species such that no significant detrimental impacts will occur. These mitigation measures are
included in the Biological Resources section of the MND for the project.
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Exhibit “B”
MITIGATION MONITORING AND REPORTING PROGRAM (MMRP)
CONDITIONS OF APPROVAL

Approval of the Coastal Development Permit for the construction of the Eureka South Gate
Industrial Park is conditioned on the following terms and requirements. The violation of
any term or requirement, Condition of Approval or Mitigation Measure may result in the

revocation of the permit.

CONDITION OF APPROVAL NO. 1. The applicant shall hire a cultural monitor from the
Table Bluff Reservation, Wiyot Tribe who shall be present during all excavation and ground
disturbing activities. This condition shall be completed to the satisfaction of the Table Bluff

Reservation, Wiyot Tribe.

CONDITION OF APPROVAL NO. 2. Air Quality Management District (AQMD)
Regulations, including but not limited to Rule 400 — General Limitations, and Rule 430 fugitive
Dust Emission, and the National Emissions Standards for Hazardous Air Pollutants (NESHAP)
shall apply to the satisfaction of the North Coast Unified Air Quality Management District

(NCUAQMD).

CONDITION OF APPROVAL NO. 3. The proposed produce distribution facility does not
appear to require AQMD Permits at this time based on the current project description. However,
AQMD Permits to Operate and/or Authority to Construct permits may be required when specific
proposals are put forward for the remaining building space following the -initial project
completion. This condition shall be completed to the satisfaction of the NCUAQMD.

CONDITION OF APPROVAL NO. 4. If asbestos-containing materials are present within
the existing buildings that are proposed for demolition, NESHAP shall apply. It is the project
applicant’s responsibility to ensure that all NESHAP requirements, including but not limited to
AQMD notification at least 10 business days prior to renovation or demolition are met. This
condition shall be completed to the satisfaction of the NCUAQMD.

CONDITION OF APPROVAL NO. 5. If open buming is contemplated at the site, AQMD
Regulation II shall apply. This condition shall be completed to the satisfaction of the NCUAQMD.

CONDITION OF APPROVAL NO. 6. If at any time soil contamination is discovered and
remediation 1s required, AQMD permits may be required. This condition shall be completed to the
satisfaction of the NCUAQMD. '
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CONDITION OF APPROVAL NO. 7. All discharges of dredged or fill material into waters
of the United States must be authorized by the Army Corps of Engineers pursuant to Section 404
of the Clean Water Act (CWA) (33 U.S.C. Section 1344). Waters of the United States generally
include tidal waters, lakes, ponds, rivers, streams (including intermittent streams), and wetlands.
This condition shall be completed to the satisfaction of the Army Corps of Engineers.

MITIGATION MEASURE NO. 1. No portion of the illuminated fixture or lens shall extend
below or beyond the canister or light shield. The location of all exterior lights shall be shown on
the site plan submitted to and approved by the Design Review Committee. In addition, the
applicant shall submit to the Site Plan Review for review and approval the specifications for the
exterior lights, including a picture or diagram showing the cross section of the light that illustrates
that the illuminated portion of the fixture/lens does not extend beyond the shield.

Timing for Implementation/Compliance: The lighting plan shall be approved by the Design
Review Committee prior to issuance of the building permit for the construction of each structure; |
the installation of the lights and determination that installation is in compliance with this
requirement shall occur prior to issuance of the Certificate of Occupancy.

Person/Agency Responsible for Monitoring: Site Plan Review, Building/Public Works
Department, and Community Development Department.

Monitoring Frequency: Once to review plans; once to assure compliance

Evidence of Compliance: No light or glare extends beyond the property boundary and the
illuminated portion of the lens does not extend below the light case or shield.

MITIGATION MEASURE NO. 2. Building design and orientation shall direct traffic and
activity away from identified wetland and sensitive habitat areas. There shall not be vehicular
access or parking located between the westernmost buildings on the site and identified wetland
and sensitive habitat areas. Westernmost buildings shall be designed and constructed such to
minimize doors and windows facing wetlands and sensitive habitat areas.

Timing for Implementation/Compliance: The building design/placement and traffic routing
shall be approved by the Site Plan Review prior to issuance of the building permit for the
construction of each structure.

Person/Agencv Responsible for Monitoring: Site Plan Review, Bulldmc/Pubhc Works
Department, and Community Development Department.

Monitoring Frequency: Once to review plans; once to assure compliance

Evidence of Compliance: Building placement/design and traffic patterns meet the condition.
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MITIGATION MEASURE NO. 3. The wetland in the northern portion of the site shall be
protected with a minimum 6-foot tall fence and 10-foot buffer area that will be allowed to revert to
natura) vegetation. Additionally, a mimmum 6-foot tall fence shall be installed at the western
parcel boundary, except in areas of wetland or protected buffer area, where fence will be located at
the eastern (inward toward the site) edge of the feature.

Timing for Implementation/Compliance: Fence shall be placed concurrently with the first
substantial construction on the site.

Person/Agency Responsible for Monitoring: Building/Public Works Department, and
‘Community Development Department.

Monitoring Frequency: Once to assure compliance

Evidence of Compliance: Fence is constructed as specified concurrent with substantial

construction on the site.

MITIGATION MEASURE NO. 4. Oil-water separators shall be installed at each
stormwater outfall point to the satisfaction of the Building/Public Works Department,

Timing for Implementation/Compliance: Oil-water placement plan shall be approved by the
Building/Public Works Department prior to issuance of the grading or building permit for the
construction of paved areas. Building/Public Works Department may assure compliance of proper

installation following construction.
Person/Agency Responsible for Monitoring: Building/Public Works Department.
Monitoring Freguency: Once to review plans; once to assure compliance
Evidence of Compliance: Oil-water separators are installed properly.

MITIGATION MEASURE NO. 3. If any cultural resources are discovered during
construction or use of the proposed project, all work shall be halted until a qualified cultural
resources specialist is contacted to analyze the significance of the find and, if necessary,
recommend further resource protection measures. If human remains are found on the site, all
work is to be stopped and the County Coroner shall be contacted.

Timing for Implementation/Compliance: All construction activities must be in compliance at

all times.
Person/dgency Responsible for Monitoring: Operators whose work disturbs the ground.
Monitoring Frequency: During all ground disturbing activity.
Evidence of Compliance: Cultural resource specialist/coroner contacted in the event of
discovery. :
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MITIGATION MEASURE NO. 6. The applicant shall demonstrate that the location and
layout of all proposed development comply with the City of Eureka’s Building/Public Works
Department and Fire Department regulations for on-site emeroency exiting, evacuation, and
emergency access/utilities.

Timing for Implementation/Compliance: The site plans shall be approved by the City of
Eureka’s Building/Public Works Department and Fire Department prior to issuance of the building
permit. Compliance with this requirement shall be inspected prior to issuance of the Certificate of
Occupancy. "

Person/Agency Responsible for Monitoring: City of Eureka’s Building/Public Works
Department and Fire Department.

Monitoring Frequency: Once to review plans; once to assure compliance

Evidence of Compliance: The location and layout of all constructed development complies
with the City of Eureka’s Building/Public Works Department and Fire Department regulations for
on-site emergency exiting, evacuation, and emergency access/utilities.
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" CALIFORNIA GOASTAL COMMISSION:
NORTH COAST DISTRICT OFFICE o e JUL 11 2005
© 710 § STREET, SUITE 200 . -
EUREKA, CA 55561 S -
R o CALIFORNIA
VOICE (707) 44.’»7633 FAX (707) 448.7877 o L L COASTAL COMMISS]ON

‘ APPEAL FROM COASTAL PERMI”I‘ DECISION OF LOCAL GOVERNMENT
,Please Review Attached Appeal Informat:on Sheet Prior To. Completmg Thxs Form

SECTIONL Appellant(s)

N - Environmental Protecuon Informahon Center

MaligAddss: PO, Box 397 S -
v Gaberville,CA  Zpcei . 95542°  meee  707-923-2931/510.271-0825 ;

_:'smcnozvu Decisio
1 }I_Name of local/port govcmment : CltyofEurcka | ‘
2Bnef desaiption'of.'d'cv&iob';jﬁém.lbegﬁé}#é@é &
SEE ATTACHED LETTEROF APPEAL
| 3 - MD“".‘WIOPmG“‘JS locaﬁ(’"i('g&;ét ﬁdﬂl@s‘#,".&éssofs parcel no., cdeS'strect, etc.):

South end of Eu:reka, 4t the Caltrans Post Mile +074.910, APN 302- 171-034 & -037.

SR N Descnptlon of dcmswn bcmg appcaled (check one.):

- Approval; no speqtalcoudxtmns’ B o
" X{. . Approval with speciaf ,COhdi;iphs:‘ 'SEE ATTACHED LETTER OF APPEAL
1 ... Deniat "

_ Note: For jurisdictions w1thatotalLCP, deriial decisions by a local government cannot be
- appealed unléss the development is a major energy or public works project. Denial
decisions by port governments are not appea.lable )

EXHIBIT NO. 5
APPEAL NO.
A-1-EUR-05-031
Appeal, filed July 11, 2005

(EPIC)
(Page 1 of 12)




5.

6.
7.

ooxno

. Date of local government's decision:

Local government’s file number (if any):

SECTION I11, Identification of Other Interested Persons

5106471905,

Decision being appealed was made by (§heck one):
Planning Director/Zoning Administrator
City Council/Board of Supervisors

~ Planning Commission
Other

Jul-11 "5 11:46AM; Page 3

Juve 21,2005

ADT b3 o0

Give the names and addresses of the following parties. (Use additional paper as necessaxy.)

a -

b. Nares and mailin
‘the city/county/p

Name and majling address of permit applicant:

Durham- Dayton Industrial Partners
P.0. Box 1069
Durham, CA 95938

‘should receive notice of this appeal,

-

* P.0. Box 397 ,
Garberville, CA 95542. |

@

3

@)

Humboldt Baykeeper
424 First Street ,
Eureka, California 95501.

Melvin MCKinney
P.O. Box 78
Cutten, CA 95534

Environmental Protection Information Center

g addresses as available of those who fcstiﬁed (either verbally or in writing) at
ort hearing(s). Include other parties which you know to be interested and

L sk );Z




' SECTION IV, Reasons Su

. PLEASE NOTE:
. , e Appeals.of local government coastal permit decisions arc limited by a vaﬁcty uf factors and requirements of the Coastal

Act. Please review the appeal information sheet.for assistance in completing this section.
o State briefly your reasons for this-appeal. Include a summary description of Local Coastal Program, Land Use Plan,
- ot Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
‘dedision warrants a new hearing. (Use additional paper as necessary.)
e - This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
. discussion for staff to determine that the appeal is aflowed by law. The appellant, subsequent to filing the appeal, may
: . submit additional information to the steff and/er Commisgion to support the appeal request.
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Sent By: ; - 51068471905, Jul-11-7% {1:40AM; Page 4/12

SECTION V. Certification

The information and facts stated above are correct to the best of niy/our knowledge.

Signature of] ppel (s) or Authorized Agent
' Julv 11,2003

Date:

Note: If signed by agent, appellam(s) must also sign below

Secﬁon VL Agent Au;hogggn’
/'Wé hereby

authorize EHAW b Ducean, STt %ﬂne:.{

to act as my/our representative and to bind me/ers concerning this appeal.

Date:  July 11, 2008
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: LAW OFFICES OF SHARON E DUGGAN '
370 Gand Avenue Suite 5 :

Oakland, CA 94610
(510)2710825  Facsimile: (510)271-0829

Julyiif- 2005 VA FACSIMILE 707445 877

Callforma Coastal Commxsswn
North-Coast District Office
710 B Street Suite 200

Bureka, CA 95501

RE Appeal of Coastal Developmem Permlt (CDP 03—007) by-the City of Bureka
’ - Bureka South Gate Tndustrial Park -

'Dear Coastal Conmmsmon

The Environmentsl Protectmn ]nformanon Center (EPIC), a non-pmﬁt organization
hca.dquat‘tcrcd in Garberville Cahforma which works to ensure protection of the Humboldt Bay
and its resources, hereby appeals the decision by the City 6f Bureka to approve with a Mitigated
- Negative Declaration a Coastal Development Pcrmxt CDP 03-007 for the Fureka South Gate

' ]ndustnal Park. A )

EPIC 18 an aggneved person whlch appeared before the- C;ty of Bureka and presented its
concenm ‘sbout this development, ifi-an effort to prevent harm to the coastal resources affected by
the deveh)pment The City of Eiireka apptoved the project on June 21, 2005, and issued its
notice of final action to the Coastal Commission on June 24, 2005. AI! possible appeals to local

appellate bodies have been made and exhausted ’I‘hxs appeal is tlmely filed.

EPIC appeals the South- Gate Industna{ Pa.rk pro;ect because the development does not
confonn to the standards set forth in the Cxty of Eureka’s local coastal program (LCP).

| Sectionl Amﬂgm,

. Envxronmcntal Protectwn Informanon Ccnter
. P.O. Box 397 .
" _Garberville, CA 95542
o _707 923-2931

5 of 1R



. Cahfo' a-“Coastal Comrmssmn

. '--“."page 2

o . 'Appcal subrmtted by EPIC staff cotmsel whose addmss m

‘,A',.'i:EPIC Staff Attonwy
.7 370'Grand Avenus Smte S
- - ‘Oakland, CA 94610 -
?'5510-271-0825 '

- All corrés poindence relatec’lto thxs appeal shouid be sent o thc undm;gned, SharonE Duggan at
"thead&ressprowded o S

o :Seehwonll.

! Y2 PP
: I mitigation maeasures. Th Clt}' of Eumkn suhmztwd its notlce ofﬁnal action to the
' Coastal{Comnnssmn on Junie 24 2005 commmcmg ati appeal pmod on June 27, 2005:
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5106471905

Califoria Coastal Commission .
July 11,2005
" page3

' Local government’ file number: CDP 03:007.

o Nnme and mailingad

- ess of perinit applcant:  The project applicant is listed on the
. Mitigatsd Negative Declaration as the South Gate Industrial Partners. The transmittal notice to
© the Coastal Commission lists the applicantas: - . . :

o Durham—Dayt.onIndustnal Parters.
- UPO.Box1069 ..o
. Durham, CA95938 . """

A cipyof this appeal is being sent to the spplicaut and the City of Bureks, Community
Developitient Department, 531 K Street, Eureka, California 95501-1146, ATTN: Sidnie L.
- Olson.. - . e .

' Namesandmailingiddreasesofthosewhatesﬁﬂed .
" EPIC and the Humboldt Baykeeper testified against the project.

. EPICaddressis: . Exvironmental Protection Information Center
A - PO, Box 397 . . :
| | ' Garbervitle, CA 95542
" ‘Humbold: Baykeeper address ie: - Funboldt Baykeeper
. - 424 First Street -1
_Etreka, California 95501,
7 Ofher interested persons: -~ Melvin McKinney =
' co o PO Box 78 o
~ Cutten, CA 95534 .-,

e Thmpmject, givenits locatton andmtendeduse, should mtproceedmﬂlc approved design and

siting as it violates the City of Eureka’s Local Coastal Plan as provided in the City’s General
- Plan‘and its Coastal Zoning Regulations. Permitting for this site'was previously authorized

7 o4 1R
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Cahfom:a Coastal Comirtission”
July 11, 2005 : '
page 4

through issuance of a coastal developmem penmt for filling of wcﬂands from both Army Corps -
of Engineers (Permit No. 16235N21), Coastal Conmission (CDP-85-89) and City of Eureka
{CDP-1-85). No additional development should be allowed, as it will not protect the wetland and
natural resources on and adjacent to the site.

Sonth: Gate will cause significant impacts to weﬂmds The wetland that will be impacted is the
Elk River Mitigation Bank arca, This wetland has been recognized to be a significant wetland of
importance by the California Department of Fish and Game, the U.S. Army Cotps of Engineers,
the California Coastal Commission, and the City of Eureka. The wetlands adjacent to the site are
considered mitigation for the destruction of wetlands associated with development and cannot be
1mpacted and must be securely protected The development will not provide this protection.

Addrtmnaﬂy, these wetlaids. are hydrologxcal]y connected with the Elk River, and therefore an
important patt of the Elk River estuary. The Elk River is a major ‘salmon and steelhead spawning
tributary of Humboldt Bay (CDFG, 1973): Any project that degrades water quality within the Elk
River ¢ould have a cumulative adverse impact on steelhead and Federally listed salmon. South
Gate has the potential to significantly degrade water quality within the Elk River estuary,

' Thc Clt}' of Eurcka General Plan and Zoning Regulancns for development within the Coastal
Zone tontain several goals, policies, and programs to ensure the protection of the valuable

. natural résources of the Bureka area. Many of these apply to South Gate, and are not satisficd at
this time,

" 'Section 6.A.3: “The City shall maintain and where feasible, restore biological
- productivity and the guality of coastal Waters, streams, wetlands, and estuaries
. appropriate to maintain optimum populatzons of aquatic organisms and for the
. protection of human health through, antong other means; minimizing adverse effects of
. wastewater and stormwater discharges and entrainment, controlling the quantity and
. quality of runoff, preventing depletion of groundwater supplies and substantial
~ interference with surface water flow, encouraging wastewater reclamation, maintaining
. natural vegetation btgﬂ’er areas that protect riparian habitats, and minimizing alteration
. of natural streams.”
South Galc conflicts with this pohcy because it does not maintain or restore the quality of coastal
wiiters; streams, wetlands and estuaries of Humboldt Bay, South Gate. will degrade water quality,
. increase Tunoff, interfére with surface water flow, and disturb natural vegetation buffers by
constmchng 2 92,500 square foot warehouse and office space with an undisclosed amount of
pavmg -and traffic lanes in and” adjaccnt to envxmnmmtally sensitive habitat areas. Any activities
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that compmmlse these wetlands are negatmg the mmgahon thcse wetlands are supposed to
provide.

Section 6.A.6 declares the following to be environmentally sensitive habitat areas within
the Coastal Zone:

a. Rivers, creeks, stoughs, gulches, associated riparian habitats, including but not limited
" to Eureka Slough, Fay Slough; Cut-off Slough, Freshwater Slough, Cooper Slough,
 Second Slough, Third Slough, Martin Slough, Ryan Slough, Swain Slough, and Elk
" River.(Emphasis added),

b. Wetlands and estuaries, including that ‘portion of Humboldt Bay thhm the City's
. Jurisdiction, riparian areas, and vegetated dunes.

- d. Other unique habitat areas, such as waterbird rookeries, and habitat for all rare or
- endangered species on state or federal lists.

: e. Grazed or farmed wetlands (i.e., diked former tzdelands) (See also Zoning Regulation
- §156.020 (C).) :

Blk szer, with its wetlands, grazed or farted wetlands, and habitat for all rare and endangered
species is considered environmentally sensitive habitat arca. South Gate has a wetland on site
and i adjacent to wetlands, grazed or farmed wetlands,.and habitat for rare and endangered
species. This is significant because of other policies which require hat such areas be protected,
as outlined below.

Section 6.A.7: "Within the Coastal Zone, the City shall ensure that environmenzally
‘Sensitive habitat areas are protected against significant disruption of habitat values, and
. that only uses dependent on such resources shall be allowed within such areas. The City
shall require that development in areas adjacent to environmentally sensitive habitat
- areas be sited and designed. to prevent impacts which could significantly degrade such
~ areas, and be compatible with the continuance of such habitat areas.” (See also Zoning
Regulation §156.020 (D).) '

The proposed buildings will be sited within ten feet of environmentally sensitive habitat arcas, an
insufficient buffer for protecting habitat values: ‘South Gate will cause significant disruption of
habitat values within cnv:ronmcntally sensitive habitat areas because the project has not been
sited and designed to prevent impacts that will significantly degrade thosc areas.

9 o¢ 12
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e Sectlon 6.A.8¢ "W’ithm tbe C'aastai"' OHE, prwr to app,""i i of a a'evelopment .the City

. shall require that all development on lots or parcels designated NR (Natural Resaurces)
<. . on the Land Use Diagram:or-within 250. feet of such designation, or development

e parermally aﬁ'ecnng an: enwmnmentally sensitive habitat area; shall be found to be in

w e comformity with the applicable Fabitat protection policies of the General Plan, All

- [ development plans, drainage plans ‘dnd grading plans subniitted as part of an

" application shall show the precise Iocatzon of the habitat {3). potentially affected by the

- proposed project and the manner in whick they will be protectea‘ enhanced, or restored."”

S E (See also Zomng Regulatmn §1 56. 020 (E) )

: -South Gate iz within 250 feet of parcels desxgnated NR wnhm the Hmnboldt County General
. Plan and the City of Bureka General Plan. The approval does not ¢comply with these
- mqmvements The City of Eureka did not reginire or produce information or maps that describe
this précise location of the habitat potentially affected by South Gatc or establish how the
- propoaed 10-foot buﬂ'er wﬂl protect the. habxtat. ‘ ,

o s_ecﬂon G-A.ID The Gi shall requ:re establtshmmt of a bqﬁ'er for permztted
- "development adjacent 1o al -'envtranmtally sensitive habitat areas. The minimum width
" of a buffer shall be 100 feet, unless the: applx’cam  for the develapment demonstrates on the
;.. basis of site specific information; the type and size of the develapment, and/or proposed
...~ mitigation (such as planting of vegemtxan) that witl achieve the purposes(s) of the buffer,
. that a smaller buffer will ‘protect-the resources of the habitat area. As necessary to
. ... protect the enviranmenially sensitive ares, the Cliy mdy reguire a buffer greater than 100
Lo feet The buffer shall be medsured horzzonta[ly fromi the edge of the environmental
-1 §ensitive area nearest ike pmposed' developntent 1o the edge of the development nearest
S ke environmentally sens ve area: Maps and. mplememal information submitted as part
REIR ‘of the application shall-be used to. specy?cally de;ﬁne these boundaries.” (See also
L -zomng Regulauon §156 ozo (0)) .

L South Gaze does not commy w;&: the abovj, 'ahcy because thc stmc:tvres will be located within
LD 1o fetef envxronmentany sensitive habitat 2 areas rather thet providing the required- 100 foot
" - buffer, The existing building is.at 1ast 100 - 150 feet from the wetland area as currently
-.- ctmﬁ ured, and mgmﬁcantly smaller than what the City of Eureka has iow approved. Tho
appmval -authotizes construction of bmldmgs 100% closer to wetlands, with only a 10-foot buffer
_ rather than the 100-foot buffer as required.  Iricreasing the size of the building footprints and
s movmgthem much closer to the wetlands with-only a tea foot tiffer faile to protect .
: enwmnmenta]ly sensitive habltat agamst sxgmﬁcant dxsrupnon. and fhils to design and site

/0 o ),
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' -developmcnt to prevent xmpacts that could sxgmﬁcantly degrade the env:ronmentally sensitive
habttat.

| . The Cxty approved South Gate w;th the followmg mmgahon

- .? “T?te wetland iri-the: rtm'them portio’ j‘ the Site shall be protected wzth a minimum 6-foot
" high tall fence and-10-foot buffer area that will be allowed to revert to natural
- “vegetation. Addttxonally, a winimum 6-foot fence shall be installed at the western parcel
.- boundary, except in areas ‘of wetland:or protected buffer- area, where fence will be
" “llpcated at the eastern (inward toward the site)-edge of the Fedture.” (Mitigation
o Momtonng anid Reportmg ngram Mmgauon No. 3. ) :

" Thig “mxtxgahon measure redum the reqmred buffer width fmm & minimum of 100 feet to 10
feet, 4 90% reduction in buffer width. A ten-foot buffcr width is insufficient to protect wildlife

" and Habitat values in wetlands. The fence may serve to further intpact the area by reducing the
abxhty ‘of wildlife to move thiroughi the area. Any fence that may be constructed should allow -
pessage of wildlife into aiid out 'of the area. on measures. A smaller biffer will riot protect the

- resources of the habitat area, and a reduction in buffer width is not necessary for the project. The
: bm!dms footprints could easily be reduced and subsequently moved back outside of the required
- 100<foot buffer in order to be consistent wn‘.h the Eureka General Plan policies and zoning
regulahon and the Coastal Act, .

- Addmonally, the City reqmrod mmganon ﬁor oﬂ-water separators “Oﬂ-watcr separators shall be
- installed at each stormwater outfall point to the satisfaction of the Building/Public Works
: Departmem ” (Mmganon Monitorifig and: R.epomng Program, Mitigation Measure No. 4.) The
- oil water separators are subject to: failure unless propetly installed 4nd maintained. These devices
o will provide insufficient water quality protection for envzmnmentally scnsitive habitat areas and
o ‘cheraﬂy listed species xmmedxatety adjacent to the sitey; particularly given the amount of
 impervious surface proposed, and the: hkchhood of oil; grease; 'and other water pollutants
ritig the waters 6f EIk River and Humboldt Bay from normal: truckmg operations. Given the
- abundmce of wetlind in the' ‘ared, a treatrient wettand for treaung water from the site-could have
- .been more economoal and prowded more eﬂ'ectzve u-caunent in thie Tong term for South Gate.

j‘.,iﬁSection 6.A‘23' "Tke (,n:v, in consultatmn wzth the .Depan‘ment of Fish and Game

- ... Coastal Conservancy Coastal Commission, Humboldt County, Humboldt Bay Harbor,

. Recreation, and Conservation District, affected landowners, and other interested parties
. shall prepare a detailed, z_mplementable wetlands management, restoration, and

)| +£ A
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" énhancement program consistent with the provisions of this General Plan. The objectives
" of the program shall be 1o enhance the bzolog:cal productivity of wetlands,; to minimize
.. oF eliminate conflicts between wetlands and.adjacent urban uses; to provide stable
-boundaries and buffers -between urban and habitat areas; to provide restoration areas,
" incliding the City-owned lands on the Elk River Spit that imay benefit from restoration
.and enhancemens, to serve as mitigation in conjunction with. ﬁnure projects that may
mclude wetland areas.”

The- Clty of Bureka has riot prepared a demﬂed, and effective wetlands management, restoration,

and enhancement program consistént with the provisions of the General Plan. As a result,
conﬂxcts between wetlands and ‘adjacent urban iiges continue to-oceur, and boundaries and
buffers between urban and habitat areas continue to.be comproinised and eroded. Restoration
areds such as City owried lanids'on the Elk River Spit will be compromised by the development of
Sciith Gate, as a result of increased noise; light, runoff, degraded water quality. The combined
adverse cumulative effects.from the City of Bureka continuing to. plan and implement projects

 that imipacts wetlands have beconie cumulatwe!y significant, ‘considering that less than 10% of

the hJStoncal wetlands now remam in Humboldt Bay

The anproval violates the abovmdentfﬁed pahcles and rcg\natlons, consntuung development
that does not conform to the standards of the City of Eurcka’s Local Coastal Plan as provided in
the City’s General Plan and Zoning Regulanons

Conc!nsion
EPIC respectfully requests. that the' Coestal Commission accept this appeal, find that it

raises mbstanua] issues as to the City’s comphancc ‘with its Local Coastal Program, and set the
matter for a public hearing and de novo review of the South Gate application. _

 cei~. BPIC S Melvin M¢Kinmey

. Humboldt Baykeeper .~
", City of Eurcka - ol S
"?'_Durham-Dayton Indusmal Parmns o
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,P%%TAL COMMISSION
APPEAL FROM COASTAL PERMI CISION OF LOCAL GOVERNMENT

Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTIONI. Appellant(s)

Name:  Humboldt Baykeeper
Mailing Address: 422 First Street, Ste. 'G'
City:  Eureka ZipCode: 95501 Phone:  (707) 268-0664

SECTION II. Decision Being Appealed

1. Name of local/port government:

City of Eureka
2.  Brief description of development being appealed:

Lot line adjustment, demolition of existing buildings and construction of approximately 92,500 square feet of
warehouse/commercial distribution center and office space on reconfigured parcels

3.  Development's location (street address, assessor's parcel no., cross street, etc.):

APN 302-171-034 and 302-171-037; 4640 Broadway, Eureka, California; accessed off of Pound Road, off of
highway 101, Elk River Road/Herrick Road exit.

4.  Description of decision being appealed (check one.):

[0  Approval; no special conditions

X Approval with special conditions:
[1 Denial

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.

TO BE COMPLETED BY COMMISSION: |

AD _ EXHIBIT NO. 6
PEAL NO: APPEAL NO.

A-1-EUR-05-031
Appeal, filed July 11, 2005

. ' (Humboldt Baykeeper)
DISTRICT: . (Page 1.0f8)

DATE FILED:




APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5. Decision being appealed was made by (check one):

(0  Planning Director/Zoning Administrator
&  City Council/Board of Supervisors
[J  Planning Commission
[J  Other
6. Date of local government's decision: 6/21/05

7.  Local government’s file number (if any): = CDP-03-007

SECTION III. Identification of Other Interested Persons

Give the names and addresses of the following parties. (Use additional paper as necessary.)

a. Name and mailing address of permit applicant:

Durham Dayton Industrial Partners
P.O. Box 1069
Durham, CA 95938

b. Names and mailing addresses as available of those who testified (either verbally or in writing) at
the city/county/port hearing(s). Include other parties which you know to be interested and should
receive notice of this appeal.

(1) Environmental Protection and Information Center
370 Grand Street, Ste. 5
Oakland, CA 946102

(2) Sidnie Olson, Senior Planner
City of Eureka
Community Development Department
- 531 K Street
Eureka, CA 95501-1146

3)

“4)
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SECTION 1V. Reasons Supporting This Appeal

PLEASE NOTE:

e  Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

e State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use Plan,
or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
decision warrants a new hearing. (Use additional paper as necessary.)

® This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Commission to support the appeal request.

See Attached



APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 4)
SECTIONYV. Certification

The information and facts stated above are correct to the best of my/our knowledge.

Ml SO St
Sl A-*\loma,\ E-\\Ambo\A\- keepec—

Signature of Appellant(s) or Authorized Agent

Date:  July 11,2005

Note: If signed by agent, appellant(s) must also sign below.

Section V1. Agent Authorization

I/We hereby authorize

to act as my/our representative and to bind me/us in all matters concerning this appeal.

Signature of Appellant(s)

Date:

4.5 %
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To:  California Coastal Commission

From: Humboldt Baykeeper

Date: July 8, 2005

Re:  Appeal of City of Eureka’s Approval of Eureka South Gate Industrial Park

Commissioners,

On behalf of the board, staff, and supporting members of Humboldt Baykeeper and
Ecological Rights Foundation (hereinafter “Humboldt Baykeeper”), I am writing to appeal the
decision by the Eureka City Council to approve the Coastal Development Permit, CDP-03-007,
submitted by Durham-Dayton Industrial Partners for the proposed lot line adjustment and
subsequent development of the property at 4640 Broadway, Eureka California; APN’s 302-171-
034 and 302-171-037.

According to the California Coastal Act (hereinafter “the Act” or “the Coastal Act”),
appeals may be taken regarding developments approved by the local government within 300 feet
of the high tide line; between the first public road and the sea; and those that are located on
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream,
or within 300 feet of the top of the seaward face of any coastal bluff. Cal. Pub. Res. §
30603(a)(2). The development in question is located within 100 feet of: the Elk River Mitigation
Area, a wetland area created as mitigation for the development of the City of Eureka’s
wastewater treatment plant and as mitigation for the fill of the subject parcel that was conducted
and approved in or around 1989 (Coastal Commission Permit 1-85-89); the Elk River estuary;
onsite wetlands located along the western portion of the site; onsite wetlands located on the
northern portion of the site.

Proper grounds for an appeal under the Coastal Act are limited to an allegation that the
development does not conform to the standards set forth in the certified local coastal program or
the public access policies set forth in the Act. Cal. Pub. Res. § 30603(a)(2). Humboldt
Baykeeper herein alleges, explained more fully below, that the Coastal Development Permit
approved by the Eureka City Council does not conform to the standards set forth in the certified
local coastal program due to the insufficient analysis of the proposed projects impacts on the
neighboring and on-site wetlands and inadequate mitigation for impacts to neighboring and
onsite wetlands.

5 MU '¢
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The Eureka Municipal Code states that Environmentally Sensitive Habitat Areas within
the city's coastal zone include, among other things: rivers, creeks, sloughs, gulches and
associated riparian habitats, including Eureka Slough, Fay Slough, Cut-Off Slough, Freshwater
Slough, Cooper Slough, Second Sloughs, Third Slough, and Elk River; wetlands and estuaries,
including that portion of Humboldt Bay within the city's jurisdiction, riparian areas, and
vegetated dunes. Eureka Municipal Code §156.052(C). The City of Eureka General Plan
additionally states that any wetland area within the City is considered an Environmentally
Sensitive Habitat Area. Eureka General Plan, February 23, 1999, (as amended) at 6.A.6. For
purposes of permit approval by the City of Eureka, the Elk River Slough, the Elk River
Mitigation Area, the onsite and neighboring wetlands all qualify as Environmentally Sensitive
Habitat Areas. _ *

The qualification of these areas as Environmentally Sensitive Habitat Areas provides
them protections not granted to other areas and also imposes additional requirements that must
be met prior to any type of development in, or in the vicinity of, those areas.

The Eureka General plan states that a minimum 100 foot buffer is required for any
development that occurs adjacent to an Environmentally Sensitive Habitat Area. Eureka General
Plan, February 23, 1999, (as amended) at 6.A.19. The project as currently proposed and
approved by the City of Eureka does not incorporate these minimum buffer requirements. The
buffers that are provided within the proposed development amount to a 6 foot solid wood fence
between the subject site and the Elk River Mitigation Area, 6 foot solid wood fence for the onsite
wetlands located on the western portion of the site, and an approximately 10’ vegetated buffer
and a 6’ solid wood fence between the site development and the wetland found on the northern
portion of the site.

The General Plan allows for smaller buffers if the applicant for the development
demonstrates based upon site specific information, the type and size of the proposed
development, and/or proposed mitigation that will achieve the purposes of the proposed buffer,
that a smaller buffer will protect the resources of the habitat area. Jd The project applicant has
not provided sufficient information to demonstrate that reduced buffers are appropriate to this
location. The only mitigation measures included in the plan that address the proposed
developments proximity to the neighboring wetlands are the 6 foot fence, lighting restrictions,
and the requirement that all buildings be designed and oriented to direct traffic and activity away
from the identified wetlands. Mitigated Negative Declaration, Mitigation Measures 1, 2, 3.
These mitigation measures are insufficient in both design and implementation to meet the
purposes of the required buffer. For example, the project as proposed would result in the
construction of one building along the south-western corner of the site, within approximately 21°
of the property line and in close proximity to the neighboring Elk River Mitigation area and the
on-site wetlands. The only protection afforded to the wetlands by the impacts of this location are
that provided by the fence: a weak sound and visual barrier.

The Eureka Municipal Code states that Environmentally Sensitive Habitat Areas shall be
protected against any significant disruption of habitat values, and that development in areas
adjacent to Environmentally Sensitive Habitat Areas shall be sited and designed to prevent
impacts which would significantly degrade such areas, and shall be compatible with the

b ook €




Humboldt Baykeeper
3

continuance of such habitat areas. Eureka Municipal Code §156.052(D). The project as
proposed does not protect the adjacent Environmentally Sensitive Habitat Areas from disruption
of habitat values, is not consistent with the continuation of the habitat values provided by the
Areas, and is not designed nor sited to prevent impacts to the Areas. As noted above, the project
as proposed would result in the construction of one building along the south-western corner of
the site, within approximately 21° of the property line and in close proximity to the neighboring
Elk River Mitigation area and the on-site wetlands. This building alone has two loading zones,
where large trucks would be parked for extended periods of time, along the northern and
southern sides of the building. The proposed construction amounts to approximately 92,000
square feet of warehouse, an amount that would result in almost complete lot coverage and
accompanying high intensity use. There are insufficient analysis and mitigation of the impacts
from the proposed construction and future use of the site to the neighboring and on-site wetland
areas to compensate for noise, lighting, air quality and other impacts.

The wetland areas to the north and west of the site have already been impacted by the
development of the automobile dealership on their northern boundary. Additionally, directly to
the west of the Elk River Mitigation Area is another parcel zoned General Industrial which may,
though it is not currently, be developed or planned for development in the near future. The
proposed project, when considered in combination with the potential development of the
neighboring parcel, mandates the need for complete analysis prior to project approval. The
additional development along the southern and eastern boundary of the neighboring wetlands
needs to be completely analyzed in relation to the previous and potential future development in
the area. The wetland delineation report prepared for this project states that recently permitted
development of a similar site at the northern end of the Elk River Mitigation Area included
development within approximately 20’ of the mitigation area, no apparent negative impact to the
functional quality of the wetland has been observed. Wetland Delineation Report, SHN at 10
(2003). This statement standing alone does not provide any support for the idea that the
proposed development is consistent with the continuation of the habitat values provided by the
neighboring sites, nor does it support the provision of reduced or non-existent buffers for the site.
This is, however, the extent of the analysis of the impacts of the proposed project on these areas.
There is no discussion in the project regarding potential endangered, threatened, or species of
special concern that may be found either on or neighboring the site. Without this information it is
impossible to determine what the potential impacts would be to these species or this area. The
wetland delineation report sites no studies or reports that have been conducted to assess the
impact of the construction of the facility to the north on the wetland, let alone specific impacts
from the proposed project, merely stating that observation showed no significant difference in
the functional qualities of the wetland. Id.

Though the initial fill of this property was mitigated through the transfer of the property
to the west of the site to the City of Eureka to use as mitigation for the construction of the Elk
River Waste Water Treatment Plant, it does not provide the property owner with carte blanche as
to its future uses of the property. The mitigation that was required was for the impacts caused by
the activities that took place af that time, i.e. the permitted fill of on-site wetlands. The use of
past mitigation for activities that were not even contemplated at the time that the mitigation
measures were approved is contrary to the requirements of the City’s LCP for the inclusion of
buffers in current development projects and the analysis and protection of habitat values
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provided by wetlands and other Environmentally Sensitive Habitat Areas for current, proposed
developments. Proper mitigation needs to be included for the impacts that will be produced by
the project as proposed today, without considering past mitigation for past site activities.

Both the Eureka General Plan and the Eureka Municipal Code require that prior to the
approval of development within 250’ of an area designated as a Natural Resources area, or any
development that may potentially affect an environmentally sensitive habitat area, a finding of
conformity with the applicable habitat protection policies needs to be made. Eureka Municipal
Code §156.052(E); Eureka General Plan, February 23, 1999, (as amended) at 6.A.9. Fora
proposed project, all development plans, drainage plans, and grading plans submitted as part of
an application must show the precise location of the habitats potentially affected by the proposed
project and the manner in which they will be protected, enhanced, or restored. Id. The submitted
plans do not show the manner in which the affected areas will protected, enhanced or restored.
Without these elements, a finding of conformity with the applicable habitat protection policies
cannot be made.

The Eureka General Plan states that within the Coastal Zone where there is a question
regarding the boundary, buffer requirements, location, or current status of an Environmentally
Sensitive Habitat Area, the City shall require the applicant to provide the city with: a base map
delineating topographic lines, adjacent roads, location of dikes, levees, or flood control channels
and tide gates, as applicable; a vegetation map, including species that may indicate the existence
or non-existence of the sensitive environmental habitat area; a soils map delineating hydric and
non-hydric soils; and, a census of animal species that may indicate the existence or non-existence
of the sensitive environmental habitat area. Eureka General Plan, February 23, 1999, (as
amended) at 6.A.24. The city is required to transmit the information provided by the applicant
to the Department of Fish and Game for review and comment. Any comments and
recommendations provided by the Department shall be immediately sent to the applicant for his
or her response. The city shall make its decision concerning the boundary, location, or current
status of the environmentally sensitive habitat area in question based on the substantial evidence
in the record and shall adopt findings to support its actions. /d. Based upon the information
above, there is a clear disagreement regarding the buffer requirements for the neighboring
Environmentally Sensitive Habitat Areas. Due to this fact, the requirements of the General Plan
must be met, and the information must be colleted and analyzed prior to a final determination

regarding the proposed project.

- YOWQ
Michelle D. Smith

Staff Attorney

Humboldt Baykeeper

(707) 268-0665 _
michelle@humboldtbaykeeper.org
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* STATE OF CALIFORNIA -« THE RESOURCES AGENCY ‘ \ ARNOLD SCHWARZENEGGER, Governor

2 NORTH COAST DISTRICT OFFICE , JUL 11 2005
710 E STREET, SUITE 200 > '
EUREKA, CA 95501

CALIFORNIA

VOICE (707) 445-7833 FAX (707) 445-7877

COASTAL COMMISSION
APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT

Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTION 1. Appellant(s)

Name: Commissioners Pat Kruer and Meg Caldwell
Mailing Address: 45 Fremont Street, Suite 2000
City:  San Francisco Zip Code:  94105-2219 Phone:  415-904-5200

SECTION II. Decision Being Appealed

1.  Name of local/port government:

City of Eureka

2.  Bref descrlptlon of development being appealed:

Eureka South Gate Industrial Park - Construction of approximate 92,500 square-feet of warehousing and office space
on two boundary-adjusted parcels comprising a combined area of approximately 8.8 acres situated between
Highway 101 and the Elk River Wetlands Mitigation Area.

3.  Development's location (street address, assessor's parcel no., cross street, etc.):

4640 Broadway, Eureka; APNs 302-171-034 & -037; At the northwest corner of the intersection of Pound Road and
the Herrick Avenue offramp western frontage road.

4. Description of decision being appealed (check one.):

[0  Approval; no special conditions
X]  Approval with special conditions:
[0 Denial
Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be

appealed unless the development is a major energy or public works prOJect Denial
decisions by port governments are not appealable.

EXHIBIT NO. 7
APPEAL NO.
A-1-EUR-05-031
Appeal, filed July 11, 2005
(Kruer & Caldwell)
(Page 1 of 10)
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5.  Decision being appealed was made by (check one):

(0  Planning Director/Zoning Administrator
X City Council/Board of Supervisors
[  Planning Commission
(0  Other
6.  Date of local government's decision: June 21, 2005

7. Local government’s file number (if any): ~_CDP-03-007

SECTION III. Identification of Qther Interested Persohs

Give the names and addresses of the following parties. (Use additional paper as necessary.)

a. Name and mailing address of permit applicant:

Durbam-Dayton Industrial Partners LLC
P.O. Box 1069
Durbam, CA 95938

b. Names and mailing addresses as available of those who testified (either verbally or in writing) at
the city/county/port hearing(s). Include other parties which you know to be interested and should
receive notice of this appeal.

(1) Humboldt Baykeepers, 424 First Street, Eureka, CA 95501
(2) Environmental Protection Information Center, P.O. Box 397, Garberville, CA 95542
3)

“)
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

SECTION IV. Reasons Supporting This Appeal

PLEASE NOTE:

e  Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

e  State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use Plan,
or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
decision warrants a new hearing. (Use additional paper as necessary.)

e This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Commission to support the appeal request.

1. The approved development is inconsistent with the certified LCP, including but not limited to
Section 6 "Natural Resources" of the Land Use Plan and Chapter 156 of the Zoning Regulatlons of the
City for the Coastal Zone. -
2. The approved development is located adjacent to the Elk RIVCI' Wetlands Mltlgatlon Area (ERMA) .
ERMA is a wetland and therefore an environmentally sensitive habitat area (ESHA) as defined by Land
USer Plan Policy 6.A.6.b and Section 156.052(C)(1)(b) of the Coastal Zoning Regulations. In
- conditionally approving the subject development project, the City did not: (a) fully investigate and assess
the precise location of habitats potentially affected by the proposed project within the environmentally
- sensitive habitat areas (ESHAs) in the vicinity of the project site (i.e., "Wetland/ESHA M" per the
"Wetland Delineation Report and Habitat Assessment - Former Rockin' R Site, Eureka California, APN
302-171-34 -37," prepared by SHN Consulting Engineers and Geologists, Inc., dated September 2003);:
or (b) detail the manner in which such habitats would be protected, enhanced, or restored, inconsistent:
with Land Use Plan Policy 6.A.8 and Section 156.052(E) of the Zoning Regulations of the City for the
Coastal Zone (Title XV, Chapter 156, Eureka Municipal Code). In addi, no surveys for the presence of
rare plants or sensitive species were conducted for the adjoining "Wetland/ESHA M." Instead, as
discussed within staff report, the mitigated negative declaration checklist responses; and the wetland
delineation / habitat assessment report, the unquantified impacts of the approved development project to
the undisclosed habitat resources were either summarily concluded to be adequately mitigated by the -
presence of a low dike and proposed drainage and water quality treatment improvements, or uncertainty:
was expressed as to the likely requirements for or feasibility of establishing a buffer along the western .
side of the project site given that the neighboring ESHA had been previously established as a- wetlands
mitigation banking site. -
3. As the City did not. require biological analyses to be conducted for all wetland ESHA areas:, ,
adjoining or in close vicinity of the project site, the City does not possess factual information as to the:
utilization and sensitivity of the habitat of these areas. = Without a full assessment of the plant and.
animal species of the area that can be affected by the approved development, the adequacy of any given
mitigation measure to reduce any project impacts or degradationto less than significant levels cannot be
substantiated. Accordingly, the project as approved by the City is inconsistent with Land Use Plan
Policy 6.A.7 and Section 156.052(D) of the Zoning Regulations of the City for the Coastal Zone which:
requires that "development in areas adjacent to envirobnmentally sensitive habitat areas shall be sited
. and designed to prevent impacts which would significantly degrade such areas, and shall be compatible
with the continuance of such habitat areas."
4. Without a factual assessment of the biological resources within the westerly wetlands,
demonstration that the 25- to 50-foot-wide spatial separation between the approved site improvements
and "Wetland/ESHA M" would achieve the purposes of a full 100-foot-wide buffer has not been made
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: 1ncon51stent with Land Use Plan Policy 6.A.19 and Coastal Zoning Section 156, 052(0) :
5. Without a factual bas15 upon which to base the fmdlngs of the adequacy. of the approved buffers the
prOJect as approved is’ inconsistent’ with the certified: LCP, Jincluding but not limited .to. Section .
156 056(E) and 156.107 of the. Clty's certlﬁed Coastal Zomng Code andvthe ESHA policies of the
: certlf' ed Land Use Plan S ' attachmen for text of cited Zoning provisions. Lo
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT
Page 3

State briefly your reasons for this appeal. Include a summary description of Local
Coastal Program, Land Use Plan, or Port Master Plan policies and requirements in which
you believe the project is inconsistent and the reasons the decision warrants a new
hearing. (Use additional paper as necessary.)

Note: The above description need not be a complete or exhaustive statement of your
reasons of appeal; however, there must be sufficient discussion for staff to determine that
the appeal is allowed by law. The appellant, subsequent to filing the appeal, may submit
additional information to the staff and/or Commission to support the appeal request.

SECTION V. Certification

The infogx%%ct stated above are correct to the best of my/our knowledge.
Signed: /KJ\
~J

Appellant or Agent

Date: /7/'/////// 5

Agent Authorization: I designate the above identified person(s) to act as my agent in all
matters pertaining to this appeal.

Signed:

Date:

— 5. ¢ 10




APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT
Page 3

State briefly your reasons for this appeal. Include a summary description of Local
Coastal Program, Land Use Plan, or Port Master Plan policies and requirements in which
you believe the project is inconsistent and the reasons the decision warrants a new
hearing. (Use additional paper as necessary.)

Note: The above description need not be a complete or exhaustive statement of your
reasons of appeal; however, there must be sufficient discussion for staff to determine that
the appeal is allowed by law. The appellant, subsequent to filing the appeal, may submit
additional information to the staff and/or Commission to support the appeal request.

SECTION V. Certification

The information and facts stated above are correct to the best of my/our knowledge.

- Signed:
Appellant or Age:

Date: él //[0 5,
/.

Agent Authorization: designaté the above identified person(s) to act as my agent in all
matters pertaining to this appeal.

Signed:

Date:

(Document2)
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Land Use Plan Policies:

6.A.7

6.A.8

Within the Coastal Zone, the City shall ensure that environmentally sensitive
habitat areas are protected against any significant disruption of their habitat
values, and that only uses dependent on such resources be allowed within such
areas. The City shall require that development in _areas adjacent to
environmentally sensitive habitat areas be sited and designed to prevent impacts
which _would significantly degrade such areas, and be compatible with the
continuance of such habitat areas. :

Within the Coastal Zone, prior to the approval of a development, the City shall
require that all development on lots or parcels designated NR (Natural Resources)
on the Land Use Diagram or within 250 feet of such designation, or development
potentially affecting an environmentally sensitive habitat area, shall be found to
be in conformity with the applicable habitat protection policies of the General
Plan. All development plans, drainage plans, and grading plans submitted as
part_of an_application shall show the precise location of the habitai(s).

potentially affected by the proposed project and the manner in which they will

be protected, enhanced, or restored.

6.A.19 The City shall require establishment of a buffer for permitted development

adjacent to all environmentally sensitive areas. The minimum width of a buffer
shall be 100 feet, unless the applicant for the development demonstrates on the
basis of site specific information, the type and size of the proposed development,
and/or proposed mitigation (such as the planting of vegetation) that will achieve
the purpose(s) of the buffer, that a smaller buffer will protect the resources of
the habitat area. As necessary to protect the environmentally sensitive area, the
Citymayre quire a buffer greater than 100 feet. The buffer shall be measured
from the edge of the environmentally sensitive area nearest the proposed
development to the edge of the development nearest to the environmentally
sensitive area. Maps and supplemental information submitted as part of the
application shall be used to specifically define these boundaries.

Coastal Zoning Code Regulations:

§ 156.052 ENVIRONMENTAL RESOURCE STANDARDS.

(C)  Environmentally sensitive habitat areas.

(1)  Environmentally sensitive habitat areas within the city's coastal zone shall

include:
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(a) Rivers, creeks, sloughs, gulches and associated riparian habitats, including

Eureka Slough, Fay Slough, Cut-Off Slough, Freshwater Slough, Cooper
. Slough, Second Sloughs, Third Slough, and Elk River.

(b) Wetlands and estuaries, including that portion of Humboldt Bay within
the city's jurisdiction, riparian areas, and vegetated dunes.

(c) Indian Island, Daby Island, and Woodley Island wildlife area. ‘

(d)  Other habitat areas, such as rookeries, and rare or endangered species on
state or federal lists. :

(e) Grazed or farmed wetlands.

(2) These areas are generally portrayed on the resources maps, where they are
designated as wetlands or other natural resources.

(D)  Protection of environmentally sensitive habitat areas. Environmentally sensitive
habitat areas shall be protected against any significant disruption of habitat values, and
only uses dependent on such resources, including restoration and enhancement projects,
* shall be allowed within such areas. Development in areas adjacent to_environmentally
sensitive_habitat areas shall be sited and designed to prevent impacts which would
significantly degrade such_areas, and shall be compatible with the continuance of such
habitat areas.

(E) _Development in or _near natural resource areas. Prior to the approval of a
development permit, all developments on lots or parcels shown on the land use plan
and/or resource maps with a_natural resource designation or within 250 feet of such
- designation, or development affecting an_environmentally sensitive habitat area, shall
be found to be in conformity with the applicable habitat protection policies of the Local
Coastal Program. All development plans and grading plans shall show the precise

location of the habitat(s) potentially affected by the proposed project and the manner in

which_they will be protected, enhanced, or restored. Projects which could adversely
impact an environmentally sensitive habitat area may be subject to a site inspection by a
qualified biologist to be selected jointly by the city and the applicant. Where mitigation,
restoration, or enhancement activities are required to be performed pursuant to other
applicable portions of this Local Coastal Program, they shall be required to be performed
on city-owned lands on the Elk River Spit or on other available and suitable mitigation,
restoration, or enhancement sites.

(O)  Buffers. A buffer shall be established for permitted development adjacent to all
environmentally sensitive areas. The width of a buffer shall be 100 feet, unless the
applicant for the development demonstrates on the basis of information, the type and
size_of the proposed development, and/or proposed mitigation (such as planting of

vegetation) that will achieve the purposes of the buffer, that a smaller buffer will

protect the resources of the habitat area. For a wetland, the buffer should be measured

from the landward edge of the wetland. For a stream or river, the buffer should be
measured landward from the landward edge of riparian vegetation or from the top edge of
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the bank (such as, in channelized streams). Maps and supplemental information
submitted as part of the application should be used to specifically determine these

boundaries.

(P)  Barriers. To protect wetlands against physical intrusion, wetland buffer areas
shall incorporate attractively designed and strategically located barriers and informational

signs.

(R)  Disagreement over boundary.

(1)  Where_there is_a_disagreement over the boundary, location, or current
status of an environmentally sensitive area identified in Local Coastal Program, Policy
5.5 or which is designated on the resources maps, the applicant shall be required to
provide the city with: '

' (a) A base map delineating topographic lines, adjacent roads, location of
dikes, levees, or flood control channels and tide gates, as applicable;

(b) A vegetation map, including species that may indicate the existence or

non-existence of the sensitive environmental habitat area;

(c) A soils map delineating hydric and non-hydric soils; and,

(d) A census of animal species that may indicate the existence or _non-

existence of the sensitive environmental habitat area.

(2)  The city_shall transmit the information provided by the applicant to the
Department of Fish _and Game for review and comment. Any comments and
recommendations provided by the Department _shall be immediately sent to the
applicant for his or_her response. The city shall make_its decision concerning the
boundary, location, or current status of the environmentally sensitive habitat area in
question _based on the substantial evidence in the record and shall adopt findings to
support its actions.

§ 156.056 DEVELOPMENT STANDARDS.

(E)  Precedence of natural resources. Development type and density shall be that
specified by the land use categories and designations in the land use plan map. However,
natural resource designations and policies shall take precedence in all cases, except as
otherwise provided in this Local Coastal Program, consistent with applicable policies

of the Coastal Act...

§ 156.107 REQUIRED FINDINGS.
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A coastal development permit shall be approved only upon making the finding that the
proposed development conforms to the policies of the certified local coastal program.
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Assessment
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Acronyms and Abbreviations

CCR
CWA

DFG

ESHA

FAC

FACU

FACW

MG

MHT

NWI

OBL
PEM/FO6/UB-3/4 Kh

PEMI1C
PEM1Cd

PFO6H/Kh

SD
SHN
Ul
USGS

California Code of Regulations

Clean Water Act

California Department of Fish-and Game

- Environmentally Sensitive Habitat Areas

Facultative Plants

Facultative Upland Plants

Facultative Wetland Plants

General Industrial zone

Mean High Tide

National Wetland Inventory

Obligate Wetland Plants

Palustrine Emergent -Persistent /Forested-
Deciduous/Unconsolidated Bottom —-Mud /Organic Artificially
Flooded Diked /Impounded

Palustrine Emergent Persistent Seasonally Flooded wetland
Palustrine Emergent Persistent Flooded Partially Drained /Ditched
wetland ‘

Palustrine Forested-Deciduous Permanently/ Artificially Flooded
Diked/Impounded wetland

Sand Dunes soil type

SHN Consulting Engineers & Geologists, Inc.

Residential, Business, and Industrial Area soil type

US Geologic Service ,
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Site Summary
Site Location:
Applicant/Owner:
County:

- Legal Description:
UTM:

Zoning:

Total Lot Size:

USGS Topographic Map:

Topography:
Elevation:
Drainage Basin:

| Nearest Water:

Soil Map Unit(s):
NWI Maps:

NWI Classification:
Proposed Land Use:
Cﬁrrent Land Use:

Adjacent Land Use:

4640 Broadway; West of Broadway (Highway 101) and north of
Pound Road; near Herrick Avenue Overpass. _
Durham Dayton Industrial Partners

Humboldt County

SE % of NW % of Section 4, T4N, R1W HM

4512500N/399000E

MG- General Industrial

8.8 acres

Eureka Quadrangle, Humboldt County, California, 7.5 Minute

(1958, photo revised 1972)
Level / Gentle slopes 0 - 5%

Approx. Avg.: 10 Feet

Elk River Slough/Humboldt Bay

Mitigation wetland to north and east of site.

Sand Dunes; Residential, business, and industrial sites
Eureka, California Quadrangle, 7.5 Minute (1987)

Upland /PEM1Cd (Palustrine, Emergent, Persistent, Seasonally
Flooded, Partially Drained/Ditched)

Regional trucking transportation facility
Regional trucking transportation facility

Natural resource (wetland mitigation), highway, agriculture,
municipal sewer facility
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Introduction

SHN Consulting Engineers & Geologists, Inc. (SHN) completed this wetland delineation (see
Appendix A: Wetland Delineation Map) on behalf of Durham-Dayton Industrial Partners, Inc.
(Applicant). The Applicant is the owner of the subject property (Site) formerly known as the
Rockin’ R Meat Company, which is located at 4640 Broadway in Eureka, California. The Applicant
proposes to subdivide the Site for future development of a reglonal trucking transportation facility
or other general industrial use.

The approximately 8.8-acre Site is bound by Highway 101 to the east, Pound Road and a tidal salt
marsh to the south, and a freshwater wetland mitigation site to the north and west. The Site is
within the California Coastal Zone; the northern portion is within the City of Eureka Coastal Zone
Jurisdiction, and the southern portion is within the California Coastal Commission jurisdiction

(Appendix A: Wetland Delineation Map).

Background

According to the Historic Resources Review of the Rockin’ R Property the Site has been in
operation as a market or meat packing facility since some time around the early 1880s (Heald,
2003). More recently, the site has operated as a meat and produce distribution facility with tractor-
trailer parking to the north and south of the buildings on the Site. On-site buildings include a large
central building constructed as the main meat processing facility, a modular office building to the
north, and to-the south a small abandoned house/ office, and two bamns.

The central portion of the Site, in the location of the existing buildings and parking areas, was
legally filled prior to regulatory oversight of fill within wetlands and sensitive habitat. The Soil
Survey of Western Humboldt County California, published in 1965, shows approximately 3 acres
of Residential, Business, and Industrial Area (UI) on the site, suggesting that this area had already
been filled at the time of the soil survey. Approximately 2.8 acres of the Site, beginning at the area
southwest of the existing buildings and extending approximately to the western property
boundary , was filled from 1987 to 1993 pursuant to US Army Corps of Engineers Permit #°
1623N21 and California Coastal Commission permit 1-85-89. The permitted placement of fill
within the Site was mitigated through the creation/enhancement of wetland at the City of Eureka's
(the City) wetland restoration program developed immediately west of the Site as part of the City’s
wastewater treatment program. Permit 1-85-89 authorized the fill of all wetland areas within the

southwest portion of the parcel.
Regulatory Environment

California Coastal Commission Jurisdiction

The Coastal Commission requires protection of wetlands within the California Coastal Zone. The
Coastal Commission does not specifically have jurisdiction over wetland buffers, those areas
adjacent to wetlands. The Coastal Commission has primary permit jurisdiction over wetlands on
the southern portion of the Site, and appeal jurisdiction over the northern portion of the site.
Section 30121 of the California Coastal Act defines wetland as lands within the coastal zone which
may be covered periodically or permanently with shallow water including saltwater marshes,
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freshwater marshes, open or closed brackish water marshes, swamps, mudflats, and fens. The
California Code of Regulations (CCR) Section 13577(b) of Title 14 further defines! wetlands to

“include:

...]lands where the water table is at, near, or above the land surface
long enough to promote the formation of hydric soils or to support
the growth of hydrophytes, and shall also include those types of
wetlands where vegetation is lacking and soil is poorly developed or
absent as a result of frequent or drastic fluctuations of surface water
levels, wave action, water flow, turbidity or high concentrations of
salt or other substances in the substrate. (CCR Section 13577(b) of

Title 14)

Under the above definitions, a coastal wetland is any location that meets any one of the three

' standard wetland criteria: the presence of a predominance of hydrophytic plants, evidence of
hydric soils, or wetland hydrology; or any area which would, under normal circumstances, exhibit
any of these qualities. Some wet areas, such as seasonally inundated paved or rip-rapped drainage
ways, may be excluded; although technically, they meet the Coastal Commission’s wetland
definition. The Coastal Comimnission does not have additional written standards, guidance, or
requirements for the above wetland criteria or for wetland delineation and reporting methodology.

The Coastal Commission has jurisdiction over Environmentally Sensitive Habitat Areas (ESHA)?
and requires that any development within or adjacent to such areas be appropriate. Section
30107.5 of the Coastal Act defines ESHA as any areas in which plant or animal life or their habitats
are either rare or especially valuable because of their special nature or role in an ecosystern and
which could be easily disturbed or degraded by human activities and developments. Under
Section 30240 of the Coastal Act, the Coastal Commission requires that: (a) environmentally
sensitive habitat areas shall be protected against any significant disruption of habitat values, and
only uses dependent on those resources shall be allowed within those areas, and that (b)
development in areas adjacent to environmentally sensitive habitat areas and parks and recreation
areas shall be sited and designed to prevent impacts which would significantly degrade those
areas, and shall be compatible with the continuance of those habitat and recreation areas.

The City of Eureka

The City has jurisdiction over any wetlands on the northern portion of the site. The Eureka General
Plan defines wetlands as lands within the coastal zone, which may be covered periodically or
permanently with shallow water. The Eureka General Plan defines wetland boundary as: (1) the
boundary between land with predominantly hydrophytic cover and land with predominantly
mesophytic or xerophytic cover; (2) the boundary between soil that is predominantly hydric and
soil that is predominantly nonhydric; or (3) in the case of wetlands without vegetation or soils, the
boundary between land that is flooded or saturated at some time during years of normal

1 The stated purpose of this definition is for establishing the edge of wetlands from which to measure wetland
buffers in determining Permit and Appeal jurisdictional boundaries, and not expressly for determining the
extent of Coastal Zone wetlands. :

21t should be noted that neither the Coastal Act nor the California Code of Regulations states any relationship
between ESHA and wetlands. Within the Commission’s jurisdiction wetlands that are neither rare nor
especially valuable as described in Coastal Act Section 30107.5 do not meet the definition of ESHA.
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precipitation and land that is not. Areas with drained hydric soils that are no longer capable of
supporting hydrophytes are not considered wetlands. The Eureka General Plan Section 6.A.6.
defines all wetlands within the Coastal Zone as ESHA regardless of wetland quality or function.
The Eureka General Plan Section 6.A.19 states that the City shall require establishment of a buffer
for permitted development adjacent to all ESHA. A 100-foot buffer width from the adjacent ESHA
is required unless the project applicant demonstrates on the basis of site specific information that a
smaller buffer will protect the resources of the habitat area.

US Army Corps of ‘-E-nginéers

Pursuant to Section 404 of the Clean Water Act (CWA), the US Army Corps of Engineers (the
Corps) requires a Section 404 Permit for any fill or dredging within jurisdictional wetlands. The
Corps has jurisdiction over wetlands which meet each of the three wetland criteria hydrology,
soils, and vegetation) defined in the U.S. Army Corps of Engineers Wetlands Delineation Manual
(Environmental Laboratory 1987). The Corps does not regulate and has no jurisdiction over
wetland buffers, development adjacent to wetlands, or ESHA.

‘In addition to the Corps’ jurisdiction under the CWA, Section 10 of the Rivers and Harbors Act of
1899 places navigable waters under Corps jurisdiction, in this case defined as waters below the
Mean High Tide (MHT) Line. The elevation of MHT in Humboldt Bay is defined as 248 feet
NGVD 1929 datum (6.01 feet City of Eureka datum). The MHT does not extend onto any portion
of the Site. A one-way flapper gate at the southern end of the culvert under Pound Road prevents
tidal influence within the southern portion of the ditch at the west edge of the site.

Wetland Delineation Methodology

On June 23, 24, and 25, 2003, SHN conducted a delineation of the Site based on the regulatory
requirements of the Corps, the Commission, and the City of Eureka. The Commission and the City,
under guidance from the Department of Fish and Game, have jurisdiction over any area in which
at least one of the three standard wetland criteria is met. The Corps has jurisdiction over areas that
meet all three criteria. The standard wetland criteria are: -

1. the presence of a predominance of hydrophytic vegetation,

2. predominately hydric soils, or
3. flooding or saturation during years with normal precipitation.

Although no standards for evaluating the above criteria are included in the Coastal Act or the City
General Plan, each of the three criteria were evaluated on the site based the commonly used
Routine Determination Method described in the U.S. Army Corps of Engineers Wetlands Delineation
Manual (Environmental Laboratory 1987). The Routine Determination Method uses each of the
above three criteria to determine if wetlands exist in a given area. Evidence of a minimum of one
positive wetland indicator from one of the three parameters (hydrology, soil, and vegeta’aon) was
used to make a positive wetland determination.

Prior to conducting a site visit on December 16, 2002, SHN reviewed exisﬁng information to assist
with the determination of wetland boundaries on the project site. This review included the Soils of
Western Humboldt County California; Hydric Soils List; National Wetland Inventory (NWI) maps; US
Geologic Service (USGS) Topographic Quadrangle maps; and aerial photographs.
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To conduct the wetland delineation, SHN established several data observation points withirt the
project area that corresponded with the terrain features, vegetation patterns, and hydrologic
indicators. SHN characterized the vegetation, soils, and hydrology at each of the observation
points and used the information gathered as a basis for making the wetland determinations. Based
on indicators observed at these points, the wetland boundaries were extrapolated to other similar

habitat.

For the purpose of the wetland delineation, presence of man-made drainage improvements
(ditches along the western border of the Site) and fill over most or the entire site quahfles the

majority of habitat as an atypical (disturbed) situation.

‘Vegetation on the site was compared to the National List of Plant Species that Occur in Wetlands: 1988
- California (Region 0) (Reed 1988) to determine plant wetland indicator status. This list places

‘plants into four categories:

1. Obligate Wetland Plants (OBL)--plants likely to occur in wetlands greater than 99 percent of
the time.

2. Facultative Wetland Plants (FACW)--plants 11kely to occur in wetlands 67 to 99 percent of the
time. _

3. Facultative Plants (FAC)—plants equally likely to occur in wetland and non-wetland areas
(34-66 percent of the time).

4. Facultative Upland Plants (FACU)--plants that only occur in wetlands 1 to 33 percent of the
time.

Hydrophytic vegetation is comprised of macrophytic plants that occur in areas where the
frequency and duration of inundation or soil saturation produce permanently or periodically
saturated soils of sufficient duration to exert a controlling influence on the plant species present.
The vegetation occurring in a wetland may consist of more than one plant community.
Hydrophytic vegetation is present when more than 50 percent of the dominant species have an
indicator status of OBL, FACW, and/or FAC.

Hydric soils are classified into two broad categories: organic and mineral. Organic soils (histosols)
develop under conditions of nearly continuous saturation and/or inundation. Organic hydric soils
are commonly known as peats and mucks. All other hydric soils are mineral soils. Mineral soils
have a wide range of textures (sandy to clayey) and colors (red to gray). Mineral hydric soils are
those periodically saturated for sufficient duration to produce chemical and physical soil
properties associated with a reducing environment. They are usually gray and/or mottled
immediately below the surface horizon, or they have thick, dark-colored surface layers overlying
gray or mottled subsurface horizons. :

The project site was examined for areas of evident wetland hydrology characteristics. These
include areas where the presence of water has an overriding influence on characteristics of
vegetation and soils due to anaerobic and reducing conditions, respectively. Such characteristics
are usually present in areas that are inundated or have soils that are saturated to the surface for
sufficient duration to develop hydric soils and support vegetation typically adapted for life in

periodically anaerobic soil conditions.

. CEAL
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Wetland boundaries delineated by SHN are subject to verification and approval by the US Army
Corps, California Department of Fish and Game (DFG), the Coastal Commission, and the City. The
Corps regulates fill within all jurisdictional wetlands. The Commission and the City regulate
impacts to wetlands and wetland buffers.

Wetland Delineation Results and Discussion

Site conditions generally confirmed the soil mapping conditions mapped in the Soil Survey of
Western Humboldt County California, published in 1965. The Soil Survey mapped the developed
portion of Site, surrounding the existing buildings, as the Ul soil type. The soil samples from
within all filled portions of the Site were consistent with the mapped soil type.' This soil type is not
listed in the Hydric Soils List, but is generally considered to be an upland soil type. The Soil
Survey mapped the remainder of the site as Sand Dunes (SD) soil type. The disturbed profile of the
portions of the Site mapped SD does not allow for accurate identification of soils, but there is a
significant sand component to the unfilled portions of the Site. The Site conditions have been
altered due to the placement of fill to the west and south of the existing buildings since the 1960s.

The NWI map, prepared in 1987 from aerial photographs taken in 1983, classifies the developed
areas surrounding the existing buildings as Upland. The remainder of the Site is mapped as
Palustrine Emergent Persistent Seasonally Flooded Partially Ditched /Drained wetland. This
mapping occurred prior to the permitted fill of the southern and western portions of the site and
the raising of the level of water in the mitigation area to the west. With the exception of areas that
have been recently filled, the Site characteristics are generally consistent with the NWI mapping.
Upland areas now extend to the north, west, and south of the existing buildings. Currently, nearly
all of the Site, with the exception of the wet ditch at the western border and the forested wetland at
the north end of the site, would likely be categorized as Upland by the NWI. ' -

Most of the Site is urban/developed upland created by the placement of fill, dating from the late
1800s to the early 1990s, within in diked, formerly tidally-influenced wetlands adjacent to
Humboldt Bay. Most of the upland areas, including Highway 101/Broadway and other nearby
developed areas, within the diked former tidelands, have a similar history of fill. The soils of the
Site consist predominantly of compacted gravel/dirt/debris fill with sparse mesic ruderal
vegetation. The predominant source of hydrology on the Site is from precipitation that falls on the
Site. The Site is higher than all of the surrounding terrain generally does not receive water from
adjacent land (run-on). Site runoff from the building roofs and from the compacted gravel/fill
areas collects in shallow hand maintained drainage ditches and eventually reaches the wetland
ditch at the west edge of the Site. Some percolation of stormwater occurs into the gravel and dirt

surfaces of the site.

Four distinct wetland areas were delineated on and adjacent to the Site (Appendix A). To the south
of the Site, beginning at the base of the fill slope of the south side of Pound Road, is an
estuarine/palustrine scrub-shrub wetland (Appendix A, Wetland T). To the west of the site,
beginning at the base of the fill slope of the west side of the dike-road, is a palustrine emergent
wetland created /enhanced as a mitigation area in the 1980s (Appendix A, Wetland M). In the
northern portion of the site is a palustrine forested /emergent wetland and associated wetland ditch
(Appendix A, Wetland A). In the central portion of the western border of the Site a wetland ditch
with emergent vegetation in portions lies at the approximate property line between the Site and
City property to the west (Appendix A, Wetland B). '
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Wetland T is mapped on the NWI Eureka 7.5-minute Quadrangle as a Palustrine Emergent
Persistent Seasonally Flooded (PEM1C) wetland. Wetland T currently meets each of the three
standard wetland criteria. The formerly palustrine wetland appears to have been connected to the
Elk River estuary by a trench and is now tidally influenced. Under the NWI classification system,
Wetland T appears to be an Estuarine Intertidal Emergent Persistent Mixohaline (Brackish;
E2EM13) wetland. The vegetation is predominantly hydrophytic including Salicornia virginica
(pickleweed, OBL), and Triglochin maritime (seaside arrowgrass, OBL). The hydric mineral soils
exhibit a very dark grey (Munsell 5Y 3/1 to 2.5/1-2) chroma matrix with areas of gleyed mineral
soil (Munsell Gley 2 3/5BG). The hydrology of Wetland T contributes to saturated and inundated

soils throughout the year.

Wetland M is mapped on the NWImap as a Palustrine Emergent Persistent Flooded Partially
Drained/Ditched (PEM1Cd) wetland. Wetland M currently meets each of the three standard
wetland criteria. For the purpose of wetland mitigation, Wetland M was converted to a Palustrine
Emergent -Persistent /Forested-Deciduous/Unconsolidated Bottom ~Mud/Organic Artificially
Flooded Diked/Impounded (PEM/FO6/UB-3/4 Kh) wetland in the late 1980s. The mitigation
appears to have included raising the water level by installing a floodgate, containing the wetland
area through the placement of fill to create the dike/road at the eastern boundary of the wetland,
and introduction of cattails and possibly other wetland species. The permitted mitigation was
intended to compensate for the loss of wetland associated with the construction of public sewer
facilities to the north and wetland fill of the western portion of the Site. The vegetation is
predominantly obligate wetland species, including Potentilla anserina (Pacific silverweed, OBL) and
Typhus latifolia (common cattail, OBL). The sandy clay soils are hydric and have a dark bluish gray
(Munsell 3/5B-5PB) chroma matrix. Thick organic deposits are evident in areas of heavy
vegetative cover. Several inches to several feet of standing freshwater occupy the northern portion

of Wetland M throughout the year.

Wetland A at the north end of the Site is mapped as a PEM1Cd wetland that is shown to be
contiguous with Wetland M. Wetland A currently meets each of the three standard wetland
criteria. The separation of Wetland A from Wetland M likely occurred as a result of the placement
of fill associated with the mitigation project that formed the road /dike at the west side of the Site.
Wetland A is currently a Palustrine Forested-Deciduous Permanently/ Artificially Flooded

Diked /Impounded (PFO6H/Kh) wetland under the NWI classification system. The southwestern
portion of Wetland A is a channelized wet ditch running at the western edge of the Site,
immediately west of the northernmost truck parking area. Soils within Wetland A are very dark
gray to black (Munsell 3-2.5/1) with organic streaking in sandy clay soils. The vegetation includes
a canopy of Alnus rubra (red alder, FAC) and Salix scouleriana (Scouler willow, FAC), with an
understory of emergent wetland species including Typhus latifolia (common cattail, OBL), Carex
obnupta (slough sedge, OBL), Potentilla anserina (Pacific silverweed, OBL), and Juncus effusus (soft
Tush, FACW). Several inches to approximately 3 feet of standing freshwater exist at Wetland A

throughout the year.

Wetland B in the southwestern and western portion of the Site is mapped as a PEM1Cd wetland
that is shown to be contiguous with Wetland M. Wetland B currently meets each of the three
standard wetland criteria. As with Wetland A, the separation of Wetland B from Wetland M likely
occurred as a result of the placement of fill associated with the mitigation project that formed the
road /dike at the west side of the Site. Wetland B is currently a wetland ditch constructed through
upland fill. The ditch appears to have been regularly maintained to remove large vegetation and
blockages. It is currently vegetated in the wider portions to the south with hydrophytic species
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including Potentilla anserina (Pacific silverweed, OBL) , Salicornia virginica (pickleweed, OBL),
Ranunculus repens (creeping buttercup, FACW), Triglochin maritima (seaside arrowgrass, OBL),
Cotula coronopifolia (brassbuttons, FACW+), and Juncus effusus (soft rush, FACW). The hydric soils
within Wetland B have a black (10YR 2/1) matrix chroma in the upper 6 to 8 inches, and bluish
gray (Gley 2.5/1) mottled with olive yellow (2.5Y6/8) below 8 inches. Site water runoff causes
seasonal inundation and saturation in the northern portion of Wetland B. The southern portion of
the wetland holds standing water into the late summer and is saturated year-round.

Water from Wetland B flows to. the south into a section of constructed ditch that is paved with
gravel. This portion of the ditch does not contain a wetland plant, hydric soil, or-wetland
hydrology. Sparse hydrophytic plants grow in limited sections of the gravel paved ditch, but can
not be considered the predominant vegetation in this environment. Due to the placement of rock,
there are no soils within the ditch and hydric soils do not appear to develop there. Although this
portion of the ditch conveys water, and may technically meet the definition of wetland hydrology,
paved and heavily rip-rapped areas are not conventionally considered Wetlands

Each of the wetlands described above are likely Corps and Coastal Corm:mssmn jurisdictional
wetlands. Due to the incised nature of the wetland ditches on the Site, there are no areas that meet
one standard wetland criteria that'do not also meet the other two standard wetland criteria.
Therefore, Corps jurisdictional wetland areas and Coastal Commission jurisdictional wetlands

were mapped at the same locations.

Again, wetland boundaries delineated by SHN are subject to verification and approval by the US
Army Corps, DFG, the Coastal Commission, and the City. It is strongly recommended that this-
delineation be verified by all local, state, and federal agencies with jurisdiction over wetlands and
buffers prior to the commencement of work on the Site.

Environmentally Sensitive Habitat Assessment

Due to the City of Eureka’s broad ESHA definition (see page 3), all delineated coastal wetland
areas within the City’s Coastal Zone jurisdiction (Wetland A and northern portion of Wetland M)
are ESHA. Within the Coastal Commission’s jurisdiction, the Site generally does not meet the

- Coastal Commission’s definition of ESHA (see page 3). Wetland B, the wetland ditch within the
Coastal Commission’s jurisdiction, is neither rare nor especially valuable in the role it plays in the
ecosystem, and does not appear to meet the Coastal Commissions definition of ESHA. Wetland M
and Wetland T, both off-site, are likely to be considered ESHA by the City and the Coastal -

Commission and may require buffers.

The hydrologic regime of the Elk River estuary and urbanized eastern Humboldt Bay dunes and
former tidal mudflats has been dramatically altered by human development over the past 150
years. Dikes and fills have altered drainage, soil types, and wildlife habitat throughout the areas of
the historic eastern extent of Humboldt Bay. The Site lies predominantly on filled, diked, former
tidelands approximately 1,000 feet east of the eastern edge of Humboldt Bay. Historic diking,
filling, and associated development have reduced the natural functional value of the Site and
surrounding areas. The Elk River estuary, a tidally influenced tributary to the bay, lies
approximately 100 feet to the south of the Site. Highway 101 lies at the eastern boundary of the
Site. The western boundary of the Site is roughly at the eastern toe-of-slope of a dike/road that
separates the Site from a relatively large and contiguous emergent and open water wetland

mitigation area (Wetland M) to the west.
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Recent permitted fill has altered the southern and western portions of the Site such that the habitat
value of the Site is minimal. The compacted gravel portions of the Site currently perform virtually
none of the functions typically associated with habitat or habitat buffer. The filled portion of the
Site only minimally improves Stormwater quality. Stormwater retention of the Site is also
minimal. The primary function the wetland ditch on the western edge of the site is conveyance of
stormwater from the Site. Overall, the central, southern, and western portions of the Site have
relatively little habitat value or other functional value. The northern portion of the Site, however,
contains a forested wetland (Wetland A) of relatively high functional value.

Wetland A, is a natural feature that has significant functional values that warrant the protection of
a buffer. Wetland A receives water from the northernmost filled portion of the Site. Wetland A has
relatively high value for the treatment of stormwater runoff from the Site and surrounding terrain.
Wetland A also serves as habitat for wetland plant and wildlife species. Although Wetland A
currently suffers from relatively loud and constant traffic noise from Highway 101, wading birds
and passerine birds were observed foraging and roosting. Forested wetland habitat is uncommon
habitat in most landscapes and is typically considered valuable and offered protection in land use
decisions. The filled portion of the Site adjacent to Wetland A currently offers relatively little value
as a buffer; it contains no vegetation and is used for parking trucks. The compacted gravel area of
the Site adjacent to Wetland A only functions as a buffer for the wetland in that it provides distance
between the wetland and activities in the central portion of the Site and the highway. Wetland A
would not likely be negatively impacted by Site development designed to shield the wetland from
the proposed use. The development of a wetland buffer associated with Wetland A would not
improve the habitat of the wetland with respect to the adjacent highway noise. Based on Site
characteristics and assuming appropriate stormmwater treatment and light/use shielding on the Site,
a 10-foot buffer that is fenced on the side of the proposed development would likely be adequate to
protect Wetland A from impacts caused by development of the Site.

Wetland B, in the southwestern portion of the Site provides relatively little functional value.
Wetland B is an excavated ditch through upland fill on either side of the ditch. The ditch has been
historically maintained, but meets wetland criteria due to the low slope and slow drainage. It
functions to convey Site runoff from the compacted gravel parking and other filled areas to the rip-
rapped lower portion of the ditch and, ultimately, to tidally-influenced Wetland T, to the south. A
flapper valve at the southern end of the culvert under Pound Road prevents tidal influence within
the ditch. The vegetated ditch provides a degree of water quality treatment when the ditch is
flowing. The ditch is not rare or valuable habitat and no wildlife or sensitive species were
observed in it. Because Wetland B is not likely considered ESHA, it neither requires nor warrants
the protection of a wetland buffer. The wetland itself should, however, be protected from direct
impacts during Site development and should be appropriately shielded from the proposed uses on

the Site. v

Wetland M, to the west of the Site, appears to have significant habitat and other functional value
and appears to warrant the protection of a buffer. Wetland M provides a high degree of water
quality treatment, flood water detention, and wildlife habitat. However, the permitted fill of the
western portion of the Site that would serve as buffer for Wetland M was entirely mitigated
through the construction of a portion of Wetland M. Because Wetland M was permitted
immediately adjacent to the Site and was constructed to mitigate for the filling of the Site to the
western border, it is not clear if a buffer can or will be required by the Coastal Commission and the
City to re-mitigate for further impacts within the portion of the Site that has already been mitigated

9
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for total loss of habitat. Furthermore, the City of Eureka maintains a grassy and bushy dike and
road between Wetland M and the western border of the Site. This area provides a vegetated buffer
from approximately 30 to 50 feet between Wetland M and the Site. .

Because the Site is physically separated from Wetland M by a vegetated dike, Site improvements
will not impact the water quality orflood water retention capacity, and additional buffer for these
purposes will not have any positive-effect on Wetland M over current conditions on the Site.
Wildlife habitat, therefore, is the predominant wetland value for which buffer may be provided.

Wetland B, the ditch at the western edge of the site, and the ditch portion of Wetland A in the
northern portion of the Site are essentially part of the functional habitat buffer for Wetland M in
- that they are at they provide additional vegetated area between Wetland M and the Site. ‘¥
Wetland A and Wetland B remain.in their current state and the development of the Site includes
appropriate fencing, light shielding, and noise shielding, and activity shielding, there will be no
significant reduction of the present habitat quality or quantlty of the off-site Wetland M.

Observation of env1ronmentally sensitive habitat ad)acent to a recent development (automobﬂe

- dealership) at the northern end of Wetland M showed no significant difference in the functional.
qualities of the wetland desplte development to within several feet of the northern end of the dike.
The dealership is similar in size and likely experierices relatively similar noise levels, lighting
intensity, percent impervious surface coverage to the proposed transportation facility at the Site.
Under nearly identical circumstances as exist on the Site (including Wetland M, the dike, and a
drainage ditch at the edge of the dike closest to the development) the automobile dealership was
permitted to place a solid woaod fence within several feet of the ditch to protect Wetland M from
degradation. There is no indication that any functional quality of the northern portion of Wetland
M has been degraded in any way by the siting of the automobile dealership.

Conclusion

Currently, environmentally sensitive resources within and outside of the Site exist despite the
negative impacts of Highway 101, truck traffic to the existing facility, and degraded nature of the
filled Site. The sensitive areas are wetlands and, to a varying degree, provide natural water
treatment, stormwater detention, and wildlife habitat. Appropriate development of the Site, with
on-site stormwater treatment, shielding of light and noise, and modest wetland buffers for Wetland
A to the north, will not only protect the existing environmentally sensitive habitat, but will likely
functionally improve the habitat. Recently permitted development of a similar site at the northern
end of Wetland M included construction immediately adjacent to a wetland ditch within
approximately 20 feet of Wetland M, with no apparent negative impacts to the functional quality of
the wetland. If the proposed development of the Site incorporates protective measures such as
solid fencing at the western edge of the Site, a 10-foot buffer area for Wetland A, stormwater
treatment, and shielding of light and traffic from the wetland areas, it is likely that no adverse
impacts to any wetland or ESHA would occur.
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v\'? - o Permt'k~ 1-35~89

Califarnia Caastel Crmmission

NORTH COSST DSTRCT  F N 5 NTPRUTEE
3% 2 :’Jireet, fourth &loar; - - . ;
P.O. Boux 4634 ' AP# 30 171-31+

Eureka, CA ‘.43 501
(7_07) 443-1621

PEPMIT AUTHCRIZATIGH EXHIBIT NO. 9
. . APPEAL NO.
A _ R A-1-EUR-05-031
Jﬁne G. .Héj{man : . CCC & EUR Coastal Developmt.
2,0, Bo:x 3515 - : ) Permits for Past Wetiand Filling
tureka, CA 95501 - . : (Page 1 0f9)

)éar Ms.A Hartman-

"lease be advised that you are hereby _¢uthomzcd to proceed mth dev locment of

‘our project, parmit nunter 1-85-89 » Which was recorted to the Ccrmission con
uly 9, 1985 . Develepment o7 veur project is subjact to compliance with all
erms anc ccnuiticns specified in the Administrative Permit which was sent to ycu
n_June 28, 1985

hould you have any quest'ions please contact cur office.

HICHAEL L. FISChER

Ge.ry 1. "g/rr:\.gan

Coastal’ Plarmner.

P g werigy
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State of California, George Deuk  an, Governor l. Page 1 of 2

Date: June 27, 1985

California Coastal Commission
NORTH COAST DISTRICT

350 B Street, 4th Floor
P.O. Box 494

(E:‘(;‘;‘)‘igﬁ el ADMINISTRATIVE PERMIT

Permit Application No, 1-85-89

APPLICANT: June Hartman

PROJECT DESCRIPTION: Placement of 5,500 cubic yards of fill-on 1.5 acres
of an 8.6l acre parcel.

PROJECT LOCATION: 4640 Broadway, Eureka, Humboldt County.

EXECUTIVE DIRECTOR'S DETERMINATION:

Pursuant to PRC Section 30824, the txecutive Director hereby determines that the
proposed development, subject to Standard and Special Conditions as attached, is
in conformity with the provisions of Chapter 3 of the Ccastal Act of 1976, will
not prejudice the ability of the local government to prepare a Local Coastal
Program that is in conformity with the provisions of Chapter 3, and will not
have any significant impacts on the environment within the meaning of the Cal-
ifornia Environmental Quality Act. Any development located between the near-
est public road and the sea is in conformity with the public access and public
recreation pclicies of Chapter 3.

Additional reasons for this determination, and for any spec1a1 conditions, may
be discussed on the reverse (Page 2).

NOTE: The Commission's Regulations provide that this permit shall be reported
to the Commission at its next meeting., If one-third or more of the appointed

membership of the Commission sc¢ request, a permit will not be issued for this

permit application. Instead, the appiication will be removed from the admin-

istrative calendar and set for public hearing at a subsequent Conmission meet-
ting. Our office will notify you if such removal occurs.

This permit will be reported to the Commission at the following time and place: -
July 9, 1985 PLACE: Burton W. Chace Park PHONE: (213) 827-9357
10:00 a.m. west end of Mindanao Way
Marina del Rey, CA

IMPORTANT - Before you may proceed with development the foliowing must occur:

For this permit to become effective you must sign Page 2 of the enclosed
duplicate acknowledging the permit's receipt and accepting its contents,
including all conditions, and return it to our office. Following the Com-
mission's meeting, and once we have received the signed acknowledgment and
evidence of compliance with all special conditions, we will send you an
authorization to proceed with develcopment.

MICHAEL L. FISCHER
Executive Director

by
O'Q q RICHARD G. RAYBURN, District Director
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Permit Application No. _1-85-89

STANDARD CONDITIONS:

l. MNotice of Receitt and Aclmowledgement. The permit i3 not valid and development shall not commence
until a copy ol the permit, 3igned oy the permittee or authorized agent, aciknowledging receipt of
the permit and acceptance of the terms and conditions, is returned to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years from the date this
permit is reported to the Commission. Development shall be pursued in a diligent manner and com-
pleted in a reasonable period of time. Application for extension of the permit must be made prior
to the expiration dates

3. Comoliance. All development must occur in strict compliunce with the proposal as set forth in the
application for permit, subject to any special conditions set forth below. Any deviation from the
approved plans must be reviewed and approved by the staff and may require Commisgion approval, i

4. Interprstation. Any questions of intent or interpretation of any condition will be resolved by the
Executive Director or the Commission. .

5. Insoections. The Commission staff shall be allowed to inspect the site and the prcject during its
development, subject to 2i-hour advance notice.

6. Assignment. The permit may be assigned to any qualified person, provided assignee files with the
Commission an affidavit accepting all terms and conditions of the permit.

7. Terms and Conditions Bun with the Land.  These terms and conditions shall be perpetual, and it is
the intention of the Commission and the permittee to bind all future owners and possessors of the
subject property to the terms and conditions.

EXECUTIVE DIRECTOR'S DETERMINATION (continued):

Wetlands. The proposed fill will be placed in farmed wetlands, adjacent to

the City of Eureka's Wetland restoration program at Elk River. In establish—

ing the restoration program, the City of Eureka and the Department of Fish and
Game provided mitigation for the applicants® project within the larger restoration
program for the Greater Eureka WastewaterTreatment Facility. This was also
discussed at public hearings on the Eureka LCP. Therefore, the mitigation for

the subject fill has been provided, is presently in place, and the project is -
consistent with the wetland restoration policies of the Coastal Act.

SPECIAL CONDITIONS: nonE

ACKNOWLEDGEMENT OF PERMIT RECEIPT/ACCEPTANCE OF CONTENTS:

I/We acknowledge that I/we have received a copy of th1s permit and have accepted
its contents including all conditions. QES o‘;

Applicant’s Signature Uate of Signing.

0




CDP-1-85

DATE: 2/15/85

The following project is located within the Coastal Zone of the City of Eureka.
On February 5, 1985, final action was taken by the City on the placement and
grading of 50,000 cubic yards of fill at 4640 Broadway Coastal Development
Permit. Assessor's Parcel No. 302-171-34.

APPLICANT: June G. Hartman : AGENT (if any): Oscar Larson & Assoc.

ADDRESS: P.0. Box 3515 Address: 317 Third Street
Eureka, CA 95501 Eureka, CA 95501

PHONE: (707) 442-4505 Phone: (707) 445-2043

Application File Number: CDP-1-85 . Filed: January 1985

Action was taken by: City Council CEQA Status: Negative Declaration

Action: X Approved Denied Approved with Conditions

The development permit for the proposed project will be issued subject to the
fulfillment of all conditions, if any, listed on the attached Minute Order of
the Eureka City Council, which is hereby made a part of this Notice. This
action is based on the findings of the City Council that this development,
along with any required conditions, is in full compliance and conformity with
the Eureka Local Coastal Program.

The project was not appealed at the local level.
The project is:‘ Not. applicable to the Coastal Commission,

X Appealable to the Coastal Commission pursuant to
Public Resources Code, Section 30603. An aggrieved
person may apppeal this decision to the Coastal
‘Commission within 10 working days following.
Commission receipt of this notice. Appeals must be
in writing to the approprlate Coastal Commission
district office.

L7/>(H> fa*éf;fk//%ﬂu«

Director of Community Development

¥Final City action is at the end of the appeal process for Planning Director/
Zoning Administrator (TAC) approved projects or immediately upon City Council
action. The Notice is to-be filed with the Coastal Commission and any persons
specifically requesting such notice; the applicant should be sent one.

4,89
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. C- CITY COUESaL, CITi OF I EKRA _

' e COUNTY OF HUMBOLDT, STATE OF CALIFORNIA ;.

MINUTE ORDER . -

Certified copy of portion of proceedings. Meeting of Feb. 5, 198

SUBJECT: CDP-1-85 COASTAL DEVELOPMENT PERMIT, JUNE G. HARTMAN, FOR
THE PLACEMENT AND GRADING OF 50,000 CUBIC YARDS OF FILL AT

4640 BROALDWAY,.

Following the Public Hearing, Council adopted the Nopice

ACTION: .
of Intent to Issue a Coastal Permit.
\

Adopted on motion by Councilmember HOWARD , secbnded by Councilmember

WORTHEN » and the following vote: ‘
AYES: . Councilmembers Howard, Worthen, Gool, Hannah, McMurray
NOES: Councilmembers None
ABSENT: Councilmembers None

ABSTAIN: Councilmembers None

STATE OF CALIFORNIA )
) ss.
City of Eureka )

1, ROBERT STOCKWELL » City Clerk of the City of Eureka, do hereby certif
the foregoing to be a true and correct copy of the original made in the aboc
entitled matter by said City Council as the same now appears of record in o
office,.
IN WITNESS WHEREOF, 1 have hereunto set my
hand and affixed the seal of the City of
Eureka on Feb. 7, 1985 .

| | C
5 og q Robert Stockwell

City erk
Originating Dept.: —
ce: By orerrs. )

eputy
- " Agende Item 20




S— | AG. DA BILL 8ut " ss OF THE EUREKA . . COUNCIL mmwmuns
For Agenda Of 2ih/AE Closing Date, Date Submitted___+ /. 3/37 ltom No

oy
AR

Originating Department _fornaunicy Mava  yoment

TITLE: cul=1-~3;,,.Coastal Devaionmen:
of 0,500 cubic yards of Fili

¥

c2itent and grading

RECOMMENDATION. unilzacss removed From

nkar, apan pudlic k2sring, close
public hearing and adopt hoti

suz @ Coastal Pzrait.

Attach additional shests if necessary

BACKGROUND: This proposed fill arsa contains d acres of which only approximately 2/3rds of
which is locates within the City's original jurisdiction area. Any action on this request
would involve only that arza over which the City has permitting jurisdiction. The south-
westarn portion of the Hartman property is within the aresa designated by the Coastal

Comiai ssion as area on which the Commission has retained original permitting authority.

The L.C.2, zoning dasignation an this property is M3" which allows as permitted uses a
aumber of processing, industeial and manufacturiae usss. Mrs. Hartman's raguest is to
Fill this ares to put It in a develcpablie condition for such uses.

CONTINUED ON SECOND SHERT

Attach acditional sheets if necessary

Clearancs by Impasted Dopartments (send copies to sach impacted department):

JAS Date By {pPs Date By OcC Date By
[oco Date _ By ORA Date By v‘[‘.‘l CA  Date By
[1PR Date ‘ By ) QPW Date By D Other Date By
Fiscal Impact: Expenditure ($) Budget Amount (3
New Appropriaticn (§) Account #

Supporting Dacumentation: Needed " Attached " Needed Attached

Agreement ' City Attorney Opinion

Resolution i . Board/Commission Report

Ordinance : 3udget Suppismental

Policy Mema. Lattar fcastal Commjgzine X Other: _Micsinite Mas Y

\

Capies of item should be mailed to: 2 Prior to meeting _L_After meeting

Juna G, Hartsan
P.0. fnx 3351E
curaii, CA “ooul

Approved for Agenda:

Clty Manager Date
List Undar: . I'] Consent Calendar O Reports  (J Oral/Written Communications [ Public Hearings O Study Session

Council Action: ~

Lot 9

Date_______ OQOrdinance No. Resolution No Executed by Mayor.

CM 11/81 DISTRIBUTION: White — CM (whan ramnlated) Green/Canary/Pink — tmnacted Deoartments Goldanrod — CM {wnen originated)
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AGENDA BILL

COP - June G. Hartman
January 29, 1985

Page 2

FINDINGS:

That the proposed filling of this area is consistent with L.C.P.

- zoning and land use designatians.

The development does involve environmentally sensitive habitat
area as defined by the L.C.P. resources map, however, mitigation
for the proposed fill area was accomplished under the Coastal
development permit that was issued in conjunction with the Eureka
Sewage Treatment Plant.

That this area does not involve any access to or along the coast-
line based on the fact that there are other privately owned
properties between the area in question and the coast.

This area does qualify as wetlands which are neither farmed or
grazed which would restrict as per Policy 5.12 of the L.C.P.

* This specific development, however, was preempted from falling

into this category by specific findings for the '"Rockin 'R' Meat

Plant: .designating 8% acres for industrial development in Chapter
11, page 7, of the Eureka L.C.P. dealing with existing industrial
areas. :

This proposed development or fill is consistent with all applicable
policies of the Eureka Local Coastal Program. |

X




531 K Street » Eureka, California 95501-1165 * (707) 443-7331

NEGATIVE DECLARATION

PROJECT TITLE: Hartman Grading Plan
PROJECT LOCATION: 4640 Broadway, Eureka, CA 95501

APPLICANT: Bob Hartman
, P.O. Box 3515
Eureka, CA 95501

CONSULTANT/AUTHORIZED
AGENT : Oscar Larson & Associates
P.0O. Box 3806 ’
Eureka, CA 95501

GENERAL PLAN DESIGNATION: Industrial General
ZONING DESIGNATION: "MG"

PROJECT DESCRIPTION: The proposed project involves the impact and
grading of 50,000 cubic yards of soil ta bring the surface of the
parcel up to the elevation of the existing structures. A paved road
would be placed on the dikes surrounding the property. Several

storage buildings located on this area to be filled wiill be demolished.

FINDINGS OF NO SIGNIFICANT EFFECT:

It has been determined that the proposed project is consistent with the
City of Eureka LCP, the planning document for the project vicinity,

and that mitigation for this project has already taken place. With this
mitigation through the City's Wetland Restoration Program, it is deter-
mined that the project will not have a significant effect on the environ-
ment. - ’

The material supporting the®above findings is contained in the Initial
Study and Evaluation conducted by the Department of Community Development,
Implementation Planning Division, Room 207, second floor, Eureka City
Hall, 531 "K" Street, Eureka, California, telephone 443-7331, extension
278. Copies of documents related to the evaluation of this project are
available for review upon request.

The date of this declaration is January 8, 1985. Furthér processing of
applicable project permits will not begin prior to February 12, 1985.

é/é§428' 742%52;4f¢424fuu%f%£:;

Kevin Hamblin, Director
2?, é?gl C? Department of Community :Development

Date




CY OF EUREKA

PORTION OF PROPERTY

UNDER CALIFORNIA
- COASTAL COMMISSION
JURISDICTION

JOB NO. 4354« HARTMAN

CONSTROCYION BOTES
PILL PATTRIALS:

1, lullul.l ;AL ll um. ORANULAR S0IL AND ROCE
SATERIALE FRET FRON OMGANIC OELTTTRIOUS RATERIALS.

2. OEBRIS, TEASR, WOODY NATEATALS ANO AUBBLE locl a8
ASPUALY PAVING WILL NOT BE PEAWISSINLE POR PILL MATRRIAL
3. TEE FILL NATERIALS GRALL B8 CAPABLE OF BZIRG FLACED AND
CONPACTED AS BPECIFISD 1N TUESE CORSTAUCTION NOTES.
€ ROCES, lNlll on coucarrs lnnl WILL BE ALLOWID
PROVIDED PIETES ARZ APPAOY|NA! ot [Cred
LINEAR 68 STROWOLT lnuun aup An -’ LARGER TNAR BIGRT(B)
INCWES 1R ANY OIRERGTOW.

IOVACE OF ALL THE PILL WATERTALS 18 WOT NWouN AT

3, TEE 8

THIS TINR TR INITIAL SOURCR OF RATERIAL IS EAPECTED VO ST
PRGN EGANST WATES ASD SEWEA AR CONSTADCTION IN $OOTS
seoATRY .

corvser

'i",’i,«n—non&

B\ TYPICA. SECTION - DRAINAGE. TRENCH

ETATION R OROANIC WATESIALE
N 3 Dl'fl or ll’ omALL |I unm 'llﬂl 10 PILL NATERIAL
PLACIRINY. ORAFS WATEBIAL NEXD BOT BR RENCVES.

1. JLL NATERIAL SNALL BR PLACED 18 LLVIRS OF NASTAGN
mcony) S OF TWELVB{A1) JECWES,

1. All. g1 -uunu SHALL BE CONPACTER TO & ATLATIVE
4 PILL WATERIALD WAICA CONTAIN OR WNICR, PRIDA TO
o8, s BEC 18D YO BEAN

CORPACT! RE51VE WATER Busii BB DA
OPT.M¥R NOISTURE CONTENT PAIGE TO CONPACTION,

E teTewy OF PILL ll!‘lllll. FLACKRENT (3 1O nnvln
rmnl PAANING LOT OB B1TR PILLISG. LOCATIONS OP P

- SUILeIsds wiLL AFOUINE DICP FOURBATION TO Anlonrll'-,on (] 80 100 180

. SCALE

0BT LATERS DELOW TEE PROPOSED FILL NATERTAL PLACEN|

ED SWALL SR ALLOWED TO AETTLE FOR A
RIOR 70 PAVENENT, SETTLEMEWT OF THE
XPECTED.

§. BLL AEBAT T
A3mTNON OF ONE
7351 MATERILS

7. PLACENENT OF PILL WATEAIAL SNALL WOT? CAUSE PONDING

ANY AAIBWAYER, TITEZA ON THE FILL WAYERIAL OR ON nl

ADJACIAY BATIVE SOIL LEVEL. POSITIVE DRATRAGE SSALL P8
IDED AT ALL TINEZS, ..

PAVRMELFT
&) ewsveo

) \L/  scam oo’

— e DA Sl

) reomvaac corrouen
D - BT, caaTOmS
[ [ 2 WY L Te e P Y

HARTMAN
SITE GRADING PLAN

OSCAR LARSON & ASSOCIATES

.




