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STAFF REPORT:  APPEAL 
 

SUBSTANTIAL ISSUE 
 
APPEAL NO.:   A-1-DNC-06-037 
 
APPLICANTS:   J.H.P., L.L.C. 
 
LOCAL GOVERNMENT:  County of Del Norte 
 
DECISION:    Approval with Conditions 
 
PROJECT LOCATION: At 2400 Lake Earl Drive, approximately two miles 

northeast of Crescent City, Del Norte County (APN 
110-020-62).  

 
PROJECT DESCRIPTION: Resubdivision of a 54-acre portion of a 134-acre 

parcel into 70 residential lots ranging in size from 
0.47 acres to 3.12 acres. 

 
APPELLANTS: Friends of Del Norte 
 
 
SUBSTANTIVE FILE:  1) Del Norte County Permit Application No. UP0640C; 
DOCUMENTS    2) Del Norte County Local Coastal Program. 
 
 
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that a 
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been 
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filed and that the Commission hold a de novo hearing, because the appellant has raised a 
substantial issue with the local government’s action and its consistency with the certified 
Local Coastal Program (LCP). 
 
The development, as approved by the County, consists of the resubdivision of the 54-acre 
Harbor Center Tract, a 313 lot subdivision recorded in 1931 located west of Lake Earl 
Drive at its intersection with Blackwell Lane, southeast of Lake Earl and northeast of the 
City of Crescent City.  The subject property is approved to be divided into 70 residential 
lots ranging in size from 0.47 acres to 3.12 acres. 
 
The appellants raise seven basic contentions in their appeal. The appellants contend that 
the project as approved is inconsistent with Del Norte County LCP provisions regarding 
development adjacent to wetlands, the protection of visual resources, and the adequacy of 
services.  In addition, the appellants raise a number of contentions related to the adequacy 
of the County’s environmental review under the California Environmental Quality Act. 
 
Staff recommends that the Commission find that a contention raised in the appeal 
concerning the adequacy of the wetland delineation information developed for the project 
raises a substantial issue with regard to the development’s conformance to the ESHA 
protection policies of the certified LCP.    
 
The County approved the project with special conditions requiring that wetlands on the 
property be preserved and requiring a 100-foot buffer between future development and 
the wetlands.  The appellants contend, however, that the wetland surveys that were 
performed for the site may have omitted certain wetlands, suggesting that wetland and 
buffer development restrictions applied by the County may not be sufficient to protect all 
of the wetlands and environmentally sensitive habitat areas.  
 
 Evidence in the local record suggests that the wetland delineation process was not fully 
completed.  A preliminary map of the identified wetlands was submitted to the applicant 
and provided as part of the application for the project (See Exhibit 8 pg 2).  A letter from 
the wetlands consultant indicates that further field work was to be performed before a 
revised wetland map was prepared and submitted, and that the author anticipated that the 
wetland boundaries would undergo some minor adjustments with regard to the edges and 
boundaries of the mapped wetlands.  However, no further wetland surveys or materials 
prepared and submitted by the wetlands consultant appear in the local record.  A 
subsequent wildlife evaluation report prepared by a different consultant did not report on 
any additional wetland delineation work being performed on the property.  The local 
record does contain a map entitled “Resubdivision Map with Wetland and Wetland 
Buffer” prepared by Stover Engineering and dated May 30, 2006 (See Exhibit 8, pg 22 of 
22) which the County apparently relied on when the Planning Commission approved the 
project.  However, the wetlands depicted in this map appear to match the wetlands 
depicted in the preliminary wetland map prepared by  the original consultant without 
deviation, and there is no information in the record to suggest that the map was based on 
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further field work performed after the original wetland consultants prepared their 
preliminary wetland map. 
 
Therefore, staff believes substantial questions are  raised as to (1) whether the wetland 
delineation work was fully completed, (2) whether at the time of approval of the project 
by the Planning Commission the full extent of the wetlands on the property was known,  
and (3) whether the areas required to be reserved as undeveloped wetland and wetland 
buffer cover the full extent of wetland and buffer area that should be protected.    
 
Thus, the degree of legal and factual support for the County’s decision is not sufficient to 
demonstrate that the development is consistent with the wetland protection policies of the 
LCP.  Therefore, staff recommends that the Commission find that the contention raises a 
substantial issue of conformance with the wetland protection provisions of the certified 
LCP, including the provisions of Policies 1, 3, and 6 of the Marine Resources (MWR) 
chapter of the certified LUP. 
 
Staff also recommends that the Commission find that the contention raised in the appeal 
that the required buffers between the approved home sites in the subdivision and the 
wetland resource of the site and adjoining wetland are inadequate to protect wetland 
habitat raises a substantial issue with regard to the development’s conformance to the 
ESHA protection policies of the certified LCP.   The LCP includes  ESHA protection 
policies that are similar to Section 30240 of the Coastal Act.  Policy 6 of the Section VI.C 
of the certified LUP states as follows: 
 

Environmentally sensitive habitat areas shall be protected against any significant 
disruption of habitat values, and only uses dependent on such resources shall be 
allowed within such areas.  Development  in areas adjacent to environmentally 
sensitive habitat areas shall be sited and designed to prevent impacts which 
would significantly degrade such areas, and shall be compatible with the 
continuance of such habitat areas. 

 
The project as approved by the County, requires that 100-foot buffers be established on 
each approved lot by the placement of a note on the final parcel map to be recorded.  
Although 100 feet is often accepted as an adequate buffer for some development adjacent 
to ESHA, staff believes a substantial issue is raised as to whether the buffer as required to 
be implemented will be adequate to protect the wetland habitat in this case.  The 
approved development includes the establishment of 44 residential lots adjacent to the 
identified wetlands, most approximately a half acre in size.  In many cases, the required 
buffer will cover significant portions of the created lots, limiting the usable area for the 
residents, and increasing the likelihood that landscaping, patios, yard areas, and other 
residential uses would encroach into the required buffer area.  This concern is 
exacerbated by the fact that the County did not require that the boundary of the buffer be 
fenced or physically marked on the ground to help future residents understand where the 
limits of the usable portion of their lots exist.  Furthermore, the County did not require 
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that an open space deed restriction be recorded against the property which would provide 
more complete  notice to future purchasers of the property of the limitations on the use of 
the property they are buying. 
 
Staff recommends that the Commission find the contention constitutes valid grounds for 
an appeal, and that the contention raises a substantial issue of consistency with the LCP 
wetland buffer policies because the County’s approval does not demonstrate that the 
wetland buffers as implemented will be adequate to protect the adjacent wetland habitat 
as required by Policy 6 of Section VI.C of the certified LUP 
 
Staff further recommends that the Commission continue the de novo portion of the 
hearing because the Commission does not have sufficient information to determine what 
development can be approved consistent with the LCP.  Continuing the hearing would 
enable the applicant to provide (1)  a final wetland delineation report prepared to Coastal 
Act and LCP standards to enable the Commission to fully evaluate the consistency of the 
proposed project with LCP policies regarding new development adjacent to wetlands and 
(2) an analysis of the legality of the lots depicted in the 1931 Tract Map as separate 
parcels to help determine the legal development potential on the subject property.  Such 
information is needed to enable the staff to complete its analysis of the development and 
its consistency with the certified LCP and develop a de novo recommendation. 
 
 
The motion to adopt the staff recommendation of Substantial Issue is found on Page 
No. 6. 
_______________________________________________________________________ 
 

STAFF NOTES: 
 
1. Appeal Process. 
 
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603). 
 
Section 30603 states that an action taken by a local government on a coastal development 
permit application may be appealed to the Commission for certain kinds of 
developments, including developments located within certain geographic appeal areas, 
such as those located between the sea and the first public road paralleling the sea or 
within one hundred feet of a wetland or stream or three hundred feet of the mean high 
tide line or inland extent of any beach or top of the seaward face of a coastal bluff, or 
those located in a sensitive coastal resource area. 
 
Furthermore, developments approved by counties may be appealed if they are not 
designated the “principal permitted use" under the certified LCP.  Finally, developments 
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constituting major public works or major energy facilities may be appealed whether 
approved or denied by the city or county.  The grounds for an appeal are limited to an 
allegation that the development does not conform to the standards set forth in the certified 
local coastal program and, if development is located between the first public road and the 
sea1, the public access and public recreation policies set forth in the Coastal Act. 
 
The subject development is appealable to the Commission pursuant to both Section 
30603(a)(1) and (4) of the Coastal Act because: (a) it is located within 100 feet of a 
wetland or stream; (b) it is situated on a site that lies between the first public road and the 
sea; and (c) the development is not the principal permitted use under the certified LCP. 
 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue of conformity of the 
approved project with the certified LCP.  Since the staff is recommending substantial 
issue, unless three Commissioners object, it is presumed that the appeal raises a 
substantial issue and the Commission may proceed to its de novo review.   
 
If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal 
raises a substantial issue.  It takes a majority of Commissioners present to find that no 
substantial issue is raised.   
 
The only persons qualified to testify before the Commission on the substantial issue 
question are the applicants, the appellant and persons who made their views known to the 
local government (or their representatives).  Testimony from other persons regarding 
substantial issue must be submitted in writing.   
 
Unless it is determined that there is no substantial issue, the Commission will proceed to 
the de novo portion of the appeal hearing and review the merits of the proposed project.  
This de novo review may occur at the same or subsequent meeting.  If the Commission 
were to conduct a de novo hearing on the appeal, because the proposed development is 
located between the first public road and the sea, the applicable test for the Commission 
to consider would be whether the development is in conformity with the certified Local 
Coastal Program and with the public access and public recreation policies of the Coastal 
Act.  
                                                 
1  Per Section 13011 of the California Code of Regulations, the “first public road paralleling the sea” 

means that road nearest to the sea, as defined in Section 30115 of the Public Resources Code, 
which: (a) Is lawfully open to uninterrupted public use and is suitable for such use; (b) Is publicly 
maintained; (c) Is an improved, all-weather road open to motor vehicle traffic in at least one 
direction; (d) Is not subject to any restrictions on use by the public except when closed due to an 
emergency or when closed temporarily for military purposes; and (e) Does in fact connect with 
other public roads providing a continuous access system, and generally parallels and follows the 
shoreline of the sea so as to include all portions of the sea where the physical features such as 
bays, lagoons, estuaries, and wetlands cause the waters of the sea to extend landward of the 
generally continuous coastline. 
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2. Filing of Appeal. 
 
One appeal was filed by the Friends of Del Norte (see Exhibit No. 11).  The appeal to the 
Commission was filed in a timely manner on August 28, 2006, within 10 working days of 
receipt by the Commission on August 15, 2006 of the County’s Notice of Final Local 
Action. 
 
_______________________________________________________________________ 
 
I. MOTION, STAFF RECOMMENDATION AND RESOLUTION 
 
Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff 
recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which the appeal has been filed.  The proper motion is: 
 

MOTION: 
 
I move that the Commission determine that Appeal No. A-1-DNC-06-037 raises 
No Substantial Issue with respect to the grounds on which the appeal has been 
filed under Section 30603 of the Coastal Act. 
 
STAFF RECOMMENDATION:  
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo 
hearing on the application, and adoption of the following resolution and findings.  
Passage of this motion will result in a finding of No Substantial Issue and the 
local action will become final and effective.  The motion passes only by an 
affirmative vote of the majority of the appointed Commissioners present. 

 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-1-DNC-06-037 presents a 
substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act regarding consistency with the Certified 
Local Coastal Plan and/or the public access and recreation policies of the Coastal 
Act. 
 
 

II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. APPELLANTS’ CONTENTIONS 
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The Commission received one appeal of the County of Del Norte’s decision to 
conditionally approve the development from the Friends of Del Norte. The project as 
approved by the County involves the resubdivision of the 54-acre Harbor Center Tract, a 
313 lot subdivision recorded in 1931 located west of Lake Earl Drive at its intersection 
with Blackwell Lane, southeast of Lake Earl and northeast of the City of Crescent City.  
   
The appellants raise seven basic contentions in their appeal.  The appellants’ contentions 
are summarized below; the full text of the appeal is included in Exhibit No. 11. 
 
1. Cumulative Wetland Impacts of Future Related Development. 
 
The appellants contend that the approved project is only a fragment of a much larger 
residential development encompassing adjoining lands owned by the applicant that may 
be proposed in the future, and thus the cumulative impacts on wetlands have not been 
properly considered. 
 
2. The CEQA Review of the Project Failed to Consider the Appropriate No Project 

Alternative. 
 
The appellants contend that the environmental review of the project did not adequately 
consider project alternatives.  Specifically, the appellants contend that the legality of the  
original 1931 subdivision of the property is in question, and that the County should have 
considered the true no project alternative to the project to be retention of the land in 
undeveloped open space. 
 
3. Project Approval based on Incomplete and Outdated Environmental Documents.  
 
The appellants contend that the resubdivision is being acted upon improperly by the 
County without a CEQA review, as the County is improperly relying on the CEQA 
review conducted for an earlier development at the site approved in the late 1980’s and 
conducted no new CEQA review for the current project. 
 
4.  Availability of Services Not Substantiated. 
 
The appellants contend that it has not been substantiated that there is adequate municipal 
sewer and water service capacity to extend service to the site as approved in light of other 
projects that have recently been approved within the sewer and water service area. 
 
5. Approved Density Incompatible With Character of the Surrounding Area 
 
The appellants contend that the density of the approved development is incompatible with 
the density, uses, character and appearance of the lands on the south, west, and northern 
borders of the 135 acre property.   The appellants note that the property is bordered by 
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forested wetlands and an arm of Lake Earl lagoon, other lagoons that were former log 
ponds, the Lake Earl Wildlife Area, and lower density residential lands and the approved 
70-lot subdivision would be out of character with the surrounding area. 
 
6. The ESHA Buffer between Residential Home Sites and Wetland Habitat is 

Inadequate to Protect the Habitat. 
 
The appellant contend that the required buffers between the approved home sites in the 
subdivision and the wetland resource of the site and adjoining wetland are inadequate to 
protect wetland habitat for a number of specific reasons.  First, the appellants raise 
concerns that the buffers for the 44 homes that would border the wetlands should be 
delineated and bound by fending to deter residential uses from encroaching into the 
required buffer areas.  Second, the appellants raise concerns that the buffer along the 
southern edge of the property should be expanded to include an area of forest because of 
the habitat values provided by the forest vegetation. Third, the appellants raise concerns 
that deed restrictions or similar measures were not required by the County to limit the 
number of household pets that can be kept to minimize damage to wildlife from pets.  
Fourth, the appellants raise concerns that some of the approved lots are so small that they 
will invite encroachment of residential uses such as landscaping and patios into required 
buffer areas.   
 
7. All Wetland Habitat Has Not Been Identified and Protected . 
 
The appellant contends that all of the wetlands of the site have not been adequately 
surveyed with the result that certain existing wetland areas have not been adequately 
protected consistent with the wetland protection policies of the LCP.  The appellants 
indicate a roadside wetland ditch along Northcrest/Lake Earl Drive was omitted from the 
wetland delineation maps reviewed for the project.   
 
 
B. LOCAL GOVERNMENT ACTION    
 
On August 2, 2006, the Del Norte County Planning Commission  conditionally approved 
the coastal development permit for the project with 49 special conditions.  (UP0640C) 
(Exhibit No. 10). The conditions included, requirements, among others, that (1) the 
development conform with the project approved by the Planning Commission, (2) 
permittee shall extend water and sewer lines to the development, (3)  the development on 
each parcel shall connect to community water and sewer, (4) lot coverage and building 
heights for the future homes shall be as set forth in the zoning code, (5)  the final map 
shall show the identified wetlands and 100-foot buffers around the wetlands, and a note 
shall be placed on the map stating “wetland buffers are not approved for development, 
and no disturbance of the areas is allowed without approval from the County,” and (6) 
grading and sediment and erosion control plans shall be submitted to the County for the 
County’s review and approval. 
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The decision of the Planning Commission was not appealed at the local level to the 
County Board of Supervisors.  The County’s Notice of Final Action was received by the 
Commission staff on August 15, 2006 (Exhibit No. 10). Section 13573 of the 
Commission’s regulations allows for appeals of local approvals to be made directly to the 
Commission without first having exhausted all local appeals when, as here, the local 
jurisdiction charges an appeal fee for the filing and processing of local appeals. 
 
The County’s approval of the project was appealed to the Coastal Commission in a timely 
manner on August 28, 2006, within 10-working days after receipt by the Commission of 
the Notice of Final Local Action.  
 
 
C. PROJECT AND SITE DESCRIPTION 
 
The approved project consists of the resubdivision of a 54-acre tract of land known as the 
Harbor Center Tract into 70 lots (See Exhibit Nos. 1-5).  The subject property is located 
west of Lake Earl Drive at its intersection with Blackwell Lane, northeast of the City of 
Crescent City.  The  lots  will be 20,000 square feet or larger, with the majority of the lots 
being approximately half acre in size with 80 to 100 feet of street frontage.  The approved 
development includes the improvement of interior roadways and the installation of 
utilities. 
 
The property is approximately 2.5 miles east of the Pacific Ocean and about one mile 
south of Lake Earl.  The site occupies an upland marine terrace between two drainage 
systems and is dissected by smaller drainages and has a lightly undulating topography 
with elevations ranging from 20 to 44 feet.    The two drainage systems cross the site 
from south to north and are made up of several intersecting channels.  Other isolated 
wetlands are found on site. 
 
Most of the site was historically dominated by redwood forest before  it was logged and 
used for grazing for many years.  Redwood forest community still occurs on the eastern 
and western peripheries and in isolated stands on the property.  A significant portion of 
the property is now covered with disturbed perennial grassland, and a community of 
coastal scrub exists in the southwest corner of the site.  No special-status plants and 
animals have been identified on the site. 
 
The Harbor Center Tract was first recognized in a subdivision map approved by the 
County in 1931(see Exhibit No. 6). The subdivision has never been developed.  The 1931 
map showed 313 separate lots, most of them sixty by 100 feet in size.  In 1986, Standard 
Plywood, the owner of the Harbor Center Tract and substantial acreage in the 
surrounding area, received approval from the Del Norte County Planning Commission to 
subdivide much of the area surrounding and including the Harbor Center Tract  (see 
Exhibit No. 7).  This larger subdivision involved the establishment of parcels of 155, 44, 



J.H.P., L.L.C. 
A-1-DNC-06-037 
PAGE 10 
 
 
and 135 acres.  The Harbor Center Tract is part of the 135-acre parcel.  The approved 
tentative map was approved with a condition and the subsequent final map was recorded 
with a note that creates some confusion about the status of the 54-acre Harbor Center 
Tract.  The condition of the tentative map approval required that the parcel map provide 
for either a reversion to acreage of the Harbor Center Tract or a resubdivision of the tract 
consistent with existing zoning.  However, the final parcel map was recorded with a note 
stating the following: 
 

It is the intention of the parties hereto that the Harbor Center Tract subdivision 
remain as filed and is not impaired or effected in any way by the filing of this 
parcel map.  

 
The County findings indicate that the County believes the current resubdivision satisfies 
the condition of the tentative map approval to resubdivide the Harbor Center Tract 
consistent with existing zoning. 
 
The subject property is within the urban boundary as designated in the certified LCP and 
the property is designated in the Land Use Plan as Suburban Residential (SR).  Up to two 
dwelling units per acre may be developed in the SR land use classification.  This land use 
designation is applied to residential areas within or adjacent to the urban area which have 
few or no community services, or where only public water is available.  At the time the 
property was designated, those conditions existed.  Currently, however, a major feeder 
line of the City of Crescent City water system is available along the property frontage and 
the approved subdivision will connect to this line.  Community sewer lines are about one-
half mile away on Northcrest Drive and sewer service will be extended to serve the 
residential subdivision.  The property is zoned as Planned Community (PC).   
 
D. SUBSTANTIAL ISSUE ANALYSIS 
 
Section 30603(b)(1) of the Coastal Act states: 
 

The grounds for an appeal pursuant to subdivision (a) shall be limited to 
an allegation that the development does not conform to the standards set 
forth in the certified local coastal program or the public access policies 
set forth in this division. 

 
 
1. Appellant’s Contentions That are Valid Grounds for Appeal. 
 
All but two of the contentions raised in the two appeals present potentially valid grounds 
for appeal in that they allege the project’s inconsistency with policies of the certified LCP 
and/or with the public access policies of the Coastal Act.  These contentions allege that 
the approved project is inconsistent with LCP provisions regarding: (1) the cumulative 
wetland impacts of future related development; (2) substantiation of available water and 
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sewer service capacity; (3) the compatibility of the development with the character of the 
surrounding area; (4) the adequacy of the required ESHA buffers to protect wetland 
habitat; and (7) the adequacy of wetland surveys to fully protect the wetland resources of 
the site.   
 
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 
 

With respect to appeals to the commission after certification of a local 
coastal program, that no substantial issue exists with respect to the 
grounds on which an appeal has been filed pursuant to Section 30603. 

 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question” (Title 14, 
Section 13115(b), California Code of Regulations.)  In previous decisions on appeals, the 
Commission has been guided by the following factors: 
 
• The degree of factual and legal support for the local government's decision that 

the development is consistent or inconsistent with the certified LCP and with the 
public access policies of the Coastal Act; 

 
• The extent and scope of the development as approved or denied by the local 

government; 
 
• The significance of the coastal resources affected by the decision; 
 
• The precedential value of the local government's decision for future 

interpretations of its LCP; and 
 
• Whether the appeal raises only local issues, or those of regional or statewide 

significance. 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing petition 
for a writ of mandate pursuant to Code of Civil Procedure Section 1094.5. 
 
In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that with respect to the allegations concerning the adequacy of 
the required ESHA buffers to protect wetland habitat and the adequacy of wetland 
surveys to fully protect the wetland resources of the site raise a substantial issue with 
regard to the approved project’s conformance with the certified Del Norte County LCP 
for the reasons discussed below. 
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a. Allegations Raising Substantial Issue. 
 
1. All Wetland Habitat Has Not Been Identified and Protected . 
 
The appellant contends that all of the wetlands of the site have not been adequately 
surveyed with the result that certain existing wetland areas have not been adequately 
protected consistent with the wetland protection policies of the LCP.  The appellants 
indicate a roadside wetland ditch along Northcrest/Lake Earl Drive was omitted from the 
wetland delineation maps reviewed for the project.   
 
Applicable LCP Policies 
 
The Marine and Water Resources (MWR) chapter of the certified LUP states in 
applicable part: 
 
1. The County seeks to maintain and where feasible enhance the existing quality of 

all marine and water resources. 
… 

 
3. All surface and subsurface waters shall be maintained at the highest level of 

quality to insure the safety of public health and the biological productivity of 
coastal waters. 

… 
 
6. Environmentally sensitive habitat areas shall be protected against any significant 

disruption of habitat values, and only uses dependent on such resources shall be 
allowed within such areas.  Development in areas adjacent to environmentally 
sensitive habitat areas shall be sited and designed to prevent impacts which would 
significantly degrade such areas, and shall be compatible with the continuance of 
such habitat areas. 

 
Discussion 
 
The above-referenced policies require that wetlands be maintained, that environmentally 
sensitive habitat such as wetlands be protected against any significant disruption of 
habitat values, and only uses dependent on such resources shall be allowed within such 
areas.   
 
Such policies are usually implemented by the imposition of buffers between approved 
development and the environmentally sensitive habitat.  Buffers provide separation from 
development and wetland areas to minimize disturbance to plants and animals inhabiting 
a wetland and to protect the habitat values and functions of the area.  Buffers are typically 
intended to create a spatial separation between potentially disruptive activity typically 
associated with development such as noise, lighting, and human activity, which can 
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disrupt feeding, nesting, and behavior patterns of wildlife.  Buffer areas also provide 
transitional habitat between development and environmentally sensitive habitat areas.  
Additionally, buffers are often required to provide a vegetated area to capture and treat 
drainage and storm water runoff from development to minimize the amount of pollutants 
potentially entering wetlands and receiving waters.  
 
Pursuant to the above-referenced policies, the County approved the project with special 
conditions requiring that wetlands on the property be preserved by requiring a 100-foot 
buffer between future development and the wetlands.  Special Conditions 17-21 of the 
resubdivision approval require that the wetlands and 100-foot wetland buffers be shown 
on the final parcel map with notes indicating the riparian and wetland buffers are not 
approved for development, and no disturbance of the area is allowed without approval 
from the County. 
 
The appellants contend, however, that the wetland surveys that were performed for the 
site may have omitted certain wetlands, suggesting that wetland and buffer development 
restrictions applied by the County may not be sufficient to protect all of the wetlands and 
environmentally sensitive habitat areas.  As an example, the appellants indicate a 
roadside wetland ditch along Northcrest/Lake Earl Drive was omitted from the wetland 
delineation maps reviewed for the project.   
 
Wetland surveys were performed by Kelley & Associates Environmental Sciences, Inc. 
and North Fork Associates (See Exhibit 8).  According to a letter dated April 17, 2006 
from the consultants to the applicant, wetland delineations were performed to meet both 
the standards of the U.S. Army Corps of Engineers and the Coastal Act, and were based 
on extensive field work and an assessment of the hydrologic, soil, and vegetation 
conditions associated with possible wetland areas on the project site (See Exhibit 8, pages 
7 and 8).  The local record submitted by the County includes summary letters and reports 
concerning the wetland delineation from the consultants, but does not contain wetland 
survey field notes. 
 
Evidence in the local record suggests that the wetland delineation process was not fully 
completed.  A preliminary map of the identified wetlands was submitted to the applicant 
and provided as part of the application for the project (See Exhibit 8 pg 2).  The 
consultants’ letter of April 17, 2006 states the following about the preliminary map: 
 

“The submitted map is “subject to final field and office review and the issuance of 
a letter of concurrence by the Corps, which will be forthcoming as soon as all 
supporting data have been submitted.  We are in the process of obtaining that 
concurrence now. 
 
This version of the map was developed to also meet the standards of the Coastal 
Commission and reflects that agency’s greater reliance on so-called one-
parameter determinations (using vegetation patterns primarily).  We are reviewing 
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that map this season (with more intensive vegetation transects and dominance 
determinations) and will submit the revised map as we complete it.  We anticipate 
that the preliminary map you have used in your site layout planning will undergo 
some minor adjustments (primarily with regard to edges and boundaries of 
mapped wetlands), but it accurately depicts the location and nature of 
jurisdictional wetlands as mapped to the standards of the Coastal Commission.  
We will submit revisions to that map, reflecting any adjustments necessary to 
meet the more rigorous Coastal Commission standards, later this year as we finish 
the botanical transects and vegetation dominance testing.”  [emphasis added] 

 
The passage quoted above indicates that further field work was to be performed before a 
revised wetland map is prepared and submitted, and that the author anticipates that the 
wetland boundaries will undergo some minor adjustments with regard to the edges and 
boundaries of the mapped wetlands. 
 
The local record contains no further submittals from Kelley & Associates Environmental 
Sciences, Inc. and North Fork Associates.   The record does include, however, a 
subsequent biological assessment prepared by Galea Wildlife Consultants, dated May, 
2006 (See Exhibit 8, pages 9-22).  The introduction of this report states that the 
consultant was contracted to provide a general biological assessment to determine the 
potential for sensitive wildlife species, including federally or state listed species, and 
species of special concern.  With regard to wetlands, page 5 of the report (Exhibit 8 page 
14 of 22) states the following: 
 
 “Wetlands:  Wetlands had already been delineated by Kelly & Associates.  

Wetlands on the property primarily consisted of low areas where seasonal 
flooding occurred, and most were covered or bordered with dense brush and 
riparian vegetation. 

 
 Wetland habitats are also located just west of the property,.  The designated 

wetland, SW2, in the southwest corner of the property, connects with these 
wetlands.  Buffers of 100 feet were applied to wetlands areas.” 

 
The statement above indicates the Galea report relied on the wetland delineation by Kelly 
and Associates and contains no statements that further field work on the wetland 
delineation anticipated by Kelly & Associates had been performed.  The local record does 
contain a map entitled “Resubdivision Map with Wetland and Wetland Buffer” prepared 
by Stover Engineering and dated May 30, 2006 (See Exhibit 8, pg 22 of 22).   The 
wetlands depicted in this map appear to match the wetlands depicted in the preliminary 
wetland map prepared by  Kelly & Associates without deviation.   
 
Therefore, as the Kelly and Associates letter on the wetland delineation indicated that 
further wetland delineation work was needed to better define the edges and boundaries of 
identified wetland areas, and as no further wetland surveys or materials prepared by Kelly 
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& Associates appear in the record and as the Galea report did not report on any additional 
wetland delineation work being performed on the property,  substantial questions are  
raised as to (1) whether the wetland delineation work was fully completed, (2) whether at 
the time of approval of the project by the Planning Commission the full extent of the 
wetlands on the property was known,  and (3) whether the areas required to be reserved 
as undeveloped wetland and wetland buffer cover the full extent of wetland and buffer 
area that should be protected.    
 
Thus, the degree of legal and factual support for the County’s decision is not sufficient to 
demonstrate that the development is consistent with the wetland protection policies of the 
LCP.  Furthermore, as Sections 30233 and 30240 of the Coastal Act require that wetlands 
of the coastal zone be protected from the impacts of development and the cumulative 
impact of the loss of wetlands and wetland habitat over time throughout the coastal zone 
has been significant, the appeal raises issues of statewide significance rather than just a 
local issue.  Therefore, the Commission finds that the approved project raises a 
substantial issue of conformance with the wetland protection provisions of the certified 
LCP, including the provisions of Policies 1 and 3 of the Marine Resources (MWR) 
chapter of the certified LUP  that wetlands be maintained and the requirements of Policy 
6 of  the Marine Resources (MWR) chapter that environmentally sensitive habitat areas 
shall be protected against any significant disruption of habitat values, and development in 
areas adjacent to environmentally sensitive habitat areas shall be sited and designed to 
prevent impacts which would significantly degrade such areas. 
 
 
2. The ESHA Buffer between Residential Home Sites and Wetland Habitat is 

Inadequate to Protect the Habitat. 
 
The appellant contend that the required buffers between the approved home sites in the 
subdivision and the wetland resource of the site and adjoining wetland are inadequate to 
protect wetland habitat. 
 
Applicable LCP Policies 
 
The Marine and Water Resources (MWR) chapter of the certified LUP states in 
applicable part: 

… 
6. Environmentally sensitive habitat areas shall be protected against any significant 

disruption of habitat values, and only uses dependent on such resources shall be 
allowed within such areas.  Development in areas adjacent to environmentally 
sensitive habitat areas shall be sited and designed to prevent impacts which would 
significantly degrade such areas, and shall be compatible with the continuance of 
such habitat areas. 

 
Discussion 
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The above-referenced policy requires that environmentally sensitive habitat such as 
wetlands be protected against any significant disruption of habitat values, and only uses 
dependent on such resources shall be allowed within such areas.   
 
Such policies are usually implemented by the imposition of buffers between approved 
development and the environmentally sensitive habitat.  Buffers provide separation from 
development and wetland areas to minimize disturbance to plants and animals inhabiting 
a wetland and to protect the habitat values and functions of the area.  Buffers are typically 
intended to create a spatial separation between potentially disruptive activity typically 
associated with development such as noise, lighting, and human activity, which can 
disrupt feeding, nesting, and behavior patterns of wildlife.  Buffer areas also provide 
transitional habitat between development and environmentally sensitive habitat areas.  
Additionally, buffers are often required to provide a vegetated area to capture and treat 
drainage and storm water runoff from development to minimize the amount of pollutants 
potentially entering wetlands and receiving waters.  
 
Pursuant to the above-referenced policy, the County approved the project with special 
conditions requiring that wetlands on the property be preserved and requiring a 100-foot 
buffer between future development and the wetlands.  Special Conditions 17-21 of the 
resubdivision approval require that the wetlands and 100-foot wetland buffers be shown 
on the final parcel map with notes indicating the riparian and wetland buffers are not 
approved for development, and no disturbance of the area is allowed without approval 
from the County. 
 
The appellants contend, however, that these requirements are not sufficient to protect the 
ESHA in this case for a number of specific reasons.  First, the appellants raise concerns 
that the buffers for the 44 homes that would border the wetlands should be delineated and 
bound by fending to deter residential uses from encroaching into the required buffer 
areas.  Second, the appellants raise concerns that the buffer along the southern edge of the 
property should be expanded to include an area of forest because of the habitat values 
provided by the forest vegetation. Third, the appellants raise concerns that deed 
restrictions or similar measures were not required by the County to limit the number of 
household pets that can be kept to minimize damage to wildlife from pets.  Fourth, the 
appellants raise concerns that some of the approved lots are so small that they will invite 
encroachment of residential uses such as landscaping and patios into required buffer 
areas.   
 
Although 100 feet is often accepted as an adequate buffer for some development, a 
substantial issue is raised as to whether the buffer as required to be implemented will be 
adequate to protect the wetland habitat in this case.  The approved development includes 
the establishment of 44 residential lots adjacent to the identified wetlands, most 
approximately a half acre in size.  In many cases, the required buffer will cover 
significant portions of the created lots, limiting the usable area for the residents, and 
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increasing the likelihood that landscaping, patios, yard areas, and other residential uses 
would encroach into the required buffer area.  The large number of future property 
owners of the lots involved that would have to understand that portions of their lots are 
restricted from use and comply with the buffer restrictions also increases the risk that the 
buffer areas will be compromised.  This concern is exacerbated by the fact that the 
County did not require that the boundary of the buffer be fenced or physically marked on 
the ground to help future residents understand where the limits of the usable portion of 
their lots exist.  Furthermore, the County did not require that an open space deed 
restriction be recorded against the property which would provide more complete notice to 
future purchasers of the property of the limitations on the use of the property they are 
buying than just a note on the recorded final parcel map.  Encroachment into the buffer 
would compromise the buffer’s effectiveness in screening habitat areas from disturbance, 
providing a transitional habitat between the residential development and the 
environmentally sensitive habitat areas, and capturing and treating storm water runoff 
from the development.  As a result, the habitat area itself would be degraded. 
 
As Sections 30233 and 30240 of the Coastal Act require that wetlands of the coastal zone 
be protected from the impacts of development and the cumulative impact of the loss of 
wetlands and wetland habitat over time throughout the coastal zone has been significant, 
the appeal raises issues of statewide significance rather than just a local issue.  Therefore, 
the Commission finds that the approved project raises a substantial issue of conformance 
with the LCP ESHA buffer policies because the County’s approval does not demonstrate 
that the wetland buffers as implemented will be adequate to protect the adjacent wetland 
habitat as required by Policy 6 of Section VI.C of the certified LUP. 
 
 
2. Appellant’s Contentions That Are Not Valid Grounds for Appeal. 
 
The appellants raise two contentions that are not valid grounds for appeal.  As discussed 
below, the two contentions raised regarding the adequacy of the CEQA documentation do 
not present potentially valid grounds for appeal in that they do not allege that the 
approved project is inconsistent with the LCP or the public access policies of the Coastal 
Act.  
 
Discussion: 
 
Del Norte County relied on a certified EIR prepared for a 1986 subdivision that included 
the subject property as the required CEQA review for the current project.  The appellants 
make two contentions regarding the adequacy of the County’s environmental review of 
the project under CEQA. 
 
First, the appellants contend that the CEQA review of the project did not adequately 
consider project alternatives.  Specifically, the appellants contend that the legality of the  
original 1931 subdivision of the property is in question, and that the County should have 
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considered the true no project alternative to the project to be retention of the land in 
undeveloped open space. 
 
Second, the appellants contend that the resubdivision is being acted upon improperly by 
the County without a CEQA review, as the County is improperly relying on the CEQA 
review conducted for an earlier development at the site approved in the late 1980’s and 
conducted no new CEQA review for the current project. 
 
The California Environmental Quality Act provides that a Lead Agency can determine 
the appropriate level of environmental review for development activities that are 
proposed within their jurisdiction.  The County determined that relying on the CEQA 
review conducted for the 1986 subdivision was the appropriate level of environmental 
review for the proposed development.  The appellants do not cite a specific LCP policy 
that they feel the City’s actions did not conform with in this regard.  The concerns raised 
by the appellants do not allege the project’s inconsistency with existing policies of the 
certified LCP.  Thus the Commission finds that these contentions are not valid grounds 
for appeal.    
 
 
3. Conclusion. 
 
All of the various foregoing contentions have been evaluated against the claim that they 
raise a substantial issue of conformance of the local approval with the certified LCP.   
The Commission finds that, as discussed above, the appeal raises a substantial issue with 
respect to the conformance of the approved project with the policies of the LCP regarding 
the adequacy of the required ESHA buffers to protect wetland habitat and the adequacy 
of wetland surveys to fully protect the wetland resources of the site  
 
 
E. INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION 
 
As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an 
appeal unless the Commission determines that no substantial issue exists with respect to 
the grounds on which an appeal has been filed.  Section 30621 of the Coastal Act 
instructs the Commission to provide for a de novo hearing on all appeals where it has 
determined that a substantial issue exists with respect to the grounds on which an appeal 
has been filed.  If the Commission finds substantial issue as recommended above, staff 
also recommends that the Commission continue the de novo portion of the appeal hearing 
to a subsequent date.  The de novo portion of the appeal hearing must be continued 
because the Commission does not have sufficient information to determine how 
development can be approved consistent with the certified LCP.  
 
Given that the project the Commission will be considering de novo has come to the 
Commission after an appeal of a local government action, the Commission has not 
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previously been in the position to request information from the applicant needed to 
determine if the project can be found to be consistent with the certified LCP.  Following 
is a discussion of the information needed to evaluate the development.   
 
 
1. Final Wetland Delineation 
 
As discussed above in Section D(a)(1), a final wetland delineation prepared to Coastal Act and 
LCP standards showing the full extent of all wetlands on the subject property is not included in 
the local record.  The policies of the Marine Resources Chapter of the certified LCP require that 
all wetlands and environmentally sensitive habitat be maintained and that development shall be 
sited and designed to avoid disruption and degradation of the habitat.  Therefore, to evaluate the 
consistency of the proposed project with LCP policies regarding new development adjacent to 
wetlands and ESHA, a final wetland delineation report prepared to Coastal Act and LCP 
standards is required.  The delineation should be prepared by a qualified wetland biologist and 
should include a final site map depicting the full extent of all wetlands on the property and the 
full extent of buffer area needed to protect the wetlands.  The delineation should include all field 
notes taken to determine the extent of the wetlands.  
 
 
2. Information Needed to Evaluate the Legality of Subject Property as Separate 

Parcels Under 1931 Tract Map 
 
The appeal raises questions as to whether the subject property currently consists of 313 
separate legal parcels as reflected in the 1931 Tract Map.  The number of legal parcels 
that actually exist on the site affects whether the approved development increases or 
decreases the potential density of development of the site, the impacts of the development 
on visual and other coastal resources, and the degree of consistency of the development 
with the certified LCP policies.  Therefore. an analysis of the legality of the lots depicted 
in the 1931 Tract Map as separate parcels is needed to help determine the legal 
development potential on the subject property.  This analysis must include, but is not 
limited to, the following: 
 

A. The historic chain of title for the subject property; 
B. Whether the real property in question complies with the provisions of the 

Subdivision Map Act and County Ordinances enacted pursuant. 
 
 
Without the above information, the Commission cannot reach a final determination 
concerning the project’s consistency of the project with the policies of the certified LCP.  
Therefore, before the Commission can act on the proposed project de novo, the applicant 
must submit all of the above-identified information. 
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III. EXHIBITS: 
 
1. Regional Location Map 
2. Vicinity Map 
3. Location Map 
4. Aerial Photograph 
5. Proposed Resubdivision 
6. 1931 Harbor Center Tract Land Division  
7. 1986 Subdivision 
8. Biological Surveys 
9. Approved Wetland Buffer 
10. Notice of Final Local Action 
11. Appeal  
12. Applicant’s Correspondence 
 












































































































































































































































































































