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STAFF REPORT:  APPEAL 
 

SUBSTANTIAL ISSUE 
 
APPEAL NO.:   A-1-HUM-06-041 
 
APPLICANTS:   Michael & Sharon Fennell 
 
LOCAL GOVERNMENT:  County of Humboldt 
 
DECISION:    Approval with Conditions 
 
PROJECT LOCATION: At 1505 Peninsula Drive, Manila, Humboldt County 

(APN 400-151-01).  
 
PROJECT DESCRIPTION: (1) Divide an approximately 3.7-acre parcel into 

three parcels of 15,000 square feet, 15,670 square 
feet, and 2.95 acres, and (2) construct single family 
residences with attached garages on proposed 
Parcels 1 and 3. 

 
APPELLANTS:   Commissioners Sara Wan and Meg Caldwell. 
 
SUBSTANTIVE FILE: 1) Humboldt County Permit Application No. PMS-08-

22/CDP-05-47/SP-05-62; 
DOCUMENTS    2) Humboldt County Local Coastal Program. 
 
 
SUMMARY OF STAFF RECOMMENDATION: 
 

 



MICHAEL & SHARON FENNELL 
A-1-HUM-06-041 
PAGE 2 
 
 
 
The staff recommends that the Commission, after public hearing, determine that a 
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been 
filed and that the Commission hold a de novo hearing, because the appellant has raised a 
substantial issue with the local government’s action and its consistency with the certified 
Local Coastal Program (LCP). 
 
The development, as approved by the County, consists of (1) the division of an 
approximately 3.7-acre parcel into three parcels of 15,000 square feet, 15,670 square feet, 
and 2.95 acres, and (2) construction of single family residences with attached garages on 
proposed Parcels 1 and 3.  Specific design plans for each of the two new houses were not 
reviewed as part of the County’s action on the coastal development permit.  Instead, the 
permit grants blanket approval for the two homes specifying that the homes shall be two-
story with a maximum height of 30 feet, a maximum size of 2,000 square feet, and the 
attached two car garages shall be approximately 440 square feet in size.  The applicant 
must show that the plans for each home conform to these parameters when they apply for 
building permits from the County. 
 
The property is located in the Manila area on the Samoa Peninsula, on the west side of 
Peninsula Drive, approximately 1,200 feet north of the intersection of Peninsula Drive 
and State Route 255 on the property known as 1501 Peninsula Drive. 
 
The Commission received one appeal of the County of Humboldt’s decision to 
conditionally approve the development from Commissioners Wan and Caldwell. 
The appellants contend that the project as approved is inconsistent with the geologic and 
flood hazard policies of the certified LCP with respect to minimizing risks to life and 
property from tsunamis. 
 
The County staff report notes that the subject property along with many others along the 
Samoa Peninsula of Humboldt Bay is shown on the maps of the Planning Scenario of a 
Great Earthquake on the Cascadia Subduction Zone (CSZ, CDMG, 1995, Map S-1) as 
being within the zone of potential inundation by a tsunami.  The  project as approved will 
create two additional home sites on the property that are within the zone of potential 
inundation.  As approved, the coastal development permit does not require that the home 
sites or habitable spaces of the home be located at any particular elevation to minimize 
the risks of inundation.  Instead, the County notes that the applicant has made a voluntary 
contribution to a tsunami readiness fund administered by the County Office of 
Emergency Services and the National Weather Service for use in installation of an active 
warning system or for other activities such as tsunami education, identification of 
evacuation routes, and signage. Thus, as the project as approved does not ensure that the 
two new home sites to be created will be protected from the risks of inundation during a 
tsunami, the appellants contend that the project as approved does not minimize risks to 
life and property in areas of high geologic or flood hazard as required by the policies of 
the certified LCP. 
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Staff recommends that the Commission find that the contention raises a substantial issue 
because the project as approved does not minimize the risk of flood hazards in the event 
of a tsunami, and therefore raises a substantial issue of conformance with Section 30253 
of the Coastal Act and Section 3.17 of the Humboldt County LUP, to which Section 
30253 is incorporated.  Although development of effective tsunami warning and 
evacuations systems and plans is an important and essential element of an overall strategy 
for addressing the flooding threat from tsunamis, warning and evacuation plans do not 
minimize risks of flood hazards as required by the policy.  Other means are available that 
could also be utilized that would reduce the risks to residents associated with tsunami 
hazards to a much greater degree. 
 
First, not approving a division of land that creates additional residential building sites 
within a tsunami wave run-up area would greatly reduce the risk to life and property by 
reducing the numbers of people and structures that would be threatened by the tsunami.  
Second, siting and designing residential structures such that their habitable living spaces 
are at elevations that avoid tsunami wave run-up would greatly reduce the risk to life and 
property.   
 
Therefore, staff recommends that the Commission find that the approved project raises a 
substantial issue of conformance with the hazard policies of the certified LCP, including 
(a) the provisions of Section 30235 of the Coastal Act and the certified LUP to which 
Section 30235 has been incorporated that new development minimize risks to life and 
property in areas of high geologic and flood hazard, and (b) the provisions of Zoning 
Code Section 313-121.7.3 that developments shall be sited and designed to assure 
stability and structural integrity for their expected economic life spans. 
 
Staff further recommends that the Commission continue the de novo portion of the 
hearing because the Commission does not have sufficient information to determine what 
development can be approved consistent with the LCP.  Continuing the hearing would 
enable the applicant to provide an assessment of whether vegetation containing riparian 
species between the wetland and the development site is riparian ESHA habitat and 
whether the County required ESHA buffers should be modified to protect this habitat.  
Such information is needed to enable the staff to complete its analysis of the development 
and develop a de novo recommendation. 
 
The motion to adopt the staff recommendation of Substantial Issue is found on Page 
No. 5.  
_______________________________________________________________________ 
 
 

STAFF NOTES: 
 
1. Appeal Process. 
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After certification of Local Coastal Programs (LCPs), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603). 
 
Section 30603 states that an action taken by a local government on a coastal development 
permit application may be appealed to the Commission for certain kinds of 
developments, including developments located within certain geographic appeal areas, 
such as those located between the sea and the first public road paralleling the sea or 
within one hundred feet of a wetland or stream or three hundred feet of the mean high 
tide line or inland extent of any beach or top of the seaward face of a coastal bluff, or 
those located in a sensitive coastal resource area. 
 
Furthermore, developments approved by counties may be appealed if they are not 
designated the “principal permitted use" under the certified LCP.  Finally, developments 
constituting major public works or major energy facilities may be appealed whether 
approved or denied by the city or county.  The grounds for an appeal are limited to an 
allegation that the development does not conform to the standards set forth in the certified 
local coastal program and, if development is located between the first public road and the 
sea1, the public access and public recreation policies set forth in the Coastal Act. 
 
The subject development is appealable to the Commission pursuant to both Section 
30603(a)(1) and (4) of the Coastal Act because it is: (a) located within 100 feet of a 
wetland or stream; (b) situated on a site that lies between the first public road and the sea; 
and (c) the development is not the principal permitted use under the certified LCP. 
 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue of conformity of the 
approved project with the certified LCP.  Since the staff is recommending substantial 
issue, unless three Commissioners object, it is presumed that the appeal raises a 
substantial issue and the Commission may proceed to its de novo review.   
 
If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal 

                                                 
1  Per Section 13011 of the California Code of Regulations, the “first public road paralleling the sea” 

means that road nearest to the sea, as defined in Section 30115 of the Public Resources Code, 
which: (a) Is lawfully open to uninterrupted public use and is suitable for such use; (b) Is publicly 
maintained; (c) Is an improved, all-weather road open to motor vehicle traffic in at least one 
direction; (d) Is not subject to any restrictions on use by the public except when closed due to an 
emergency or when closed temporarily for military purposes; and (e) Does in fact connect with 
other public roads providing a continuous access system, and generally parallels and follows the 
shoreline of the sea so as to include all portions of the sea where the physical features such as 
bays, lagoons, estuaries, and wetlands cause the waters of the sea to extend landward of the 
generally continuous coastline. 
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raises a substantial issue.  It takes a majority of Commissioners present to find that no 
substantial issue is raised.   
 
The only persons qualified to testify before the Commission on the substantial issue 
question are the applicants, the appellant and persons who made their views known to the 
local government (or their representatives).  Testimony from other persons regarding 
substantial issue must be submitted in writing.   
 
Unless it is determined that there is no substantial issue, the Commission will proceed to 
the de novo portion of the appeal hearing and review the merits of the proposed project.  
This de novo review may occur at the same or subsequent meeting.  If the Commission 
were to conduct a de novo hearing on the appeal, because the proposed development is 
located between the first public road and the sea, the applicable test for the Commission 
to consider would be whether the development is in conformity with the certified Local 
Coastal Program and with the public access and public recreation policies of the Coastal 
Act.  
 
2. Filing of Appeal. 
 
One appeal was filed by Commissioners Wan and Caldwell (see Exhibit No. 8).  The 
appeal to the Commission was filed in a timely manner on September 19, 2006, within 10 
working days of receipt by the Commission on September 5, 2006 of the County’s Notice 
of Final Local Action.2 
________________________________________________________________________ 
 
I. MOTION, STAFF RECOMMENDATION AND RESOLUTION 
 
Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff 
recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which the appeal has been filed.  The proper motion is: 
 

MOTION: 
 
I move that the Commission determine that Appeal No. A-1-HUM-06-041 raises 
No Substantial Issue with respect to the grounds on which the appeal has been 
filed under Section 30603 of the Coastal Act. 
 
STAFF RECOMMENDATION:  
 

                                                 
2  Pursuant to 14 CCR §13110, the appeal period commenced on September 6, 2006, the 

next working day following the receipt of the City’s Notice of Final Local Action on 
September 5, 2006, and ran for the 10-working day period (excluding weekends) from 
September 6, 2006 through September 19, 2006. 
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Staff recommends a NO vote.  Failure of this motion will result in a de novo 
hearing on the application, and adoption of the following resolution and findings.  
Passage of this motion will result in a finding of No Substantial Issue and the 
local action will become final and effective.  The motion passes only by an 
affirmative vote of the majority of the appointed Commissioners present. 

 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-1-HUM-06-041 presents a 
substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act regarding consistency with the Certified 
Local Coastal Plan and/or the public access and recreation policies of the Coastal 
Act. 
 
 

II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. APPELLANTS’ CONTENTIONS 
 
The Commission received one appeal of the County of Humboldt’s decision to 
conditionally approve the development from Commissioners Wan and Caldwell. 
 
The project as approved by the County involves (1) the division of an approximately 3.7-
acre parcel into three parcels of 15,000 square feet, 15,670 square feet, and 2.95 acres, 
and (2) construction of single family residences with attached garages on proposed 
Parcels 1 and 3. 
 
The property is located in the Manila area on the Samoa Peninsula, on the west side of 
Peninsula Drive, approximately 1,200 feet north of the intersection of Peninsula Drive 
and State Route 255 on the property known as 1501 Peninsula Drive. 
 
The appeal raises a contention alleging inconsistency of the approved project with the 
County’s certified LCP. The appellants’ contention is summarized below, and the full 
text of the contention is included as Exhibit No. 8. 
   
1. Tsunami Hazards  
 
The appellants contend that the project as approved is inconsistent with the geologic and 
flood hazard policies of the certified LCP with respect to minimizing risks to life and 
property from tsunamis. 
 



MICHAEL & SHARON FENNELL 
A-1-HUM-06-041 
PAGE 7 
 
 
 
The County staff report notes that the subject property along with many others along the 
Samoa Peninsula of Humboldt Bay is shown on the maps of the Planning Scenario of a 
Great Earthquake on the Cascadia Subduction Zone (CSZ, CDMG, 1995, Map S-1) as 
being within the zone of potential inundation by a tsunami.  The  project as approved will 
create two additional home sites on the property that are within the zone of potential 
inundation.  As approved, the coastal development permit does not require that the home 
sites or habitable spaces of the home be located at any particular elevation to minimize 
the risks of inundation.  Instead, the County notes that the applicant has made a voluntary 
contribution to a tsunami readiness fund administered by the County Office of 
Emergency Services and the National Weather Service for use in installation of an active 
warning system or for other activities such as tsunami education, identification of 
evacuation routes, and signage. Thus, as the project as approved does not ensure that the 
two new home sites to be created will be protected from the risks of inundation during a 
tsunami, the project as approved does not minimize risks to life and property in areas of 
high geologic or flood hazard as required by the policies of the certified LCP. 
 
 
B. LOCAL GOVERNMENT ACTION    
 
On August 17, 2006, the Humboldt County Planning Commission  conditionally 
approved the coastal development permit (CDP-05-047, see Exhibit No. 7) for (1) the 
division of an approximately 3.7-acre parcel into three parcels of 15,000 square feet, 
15,670 square feet, and 2.95 acres, and (2) construction of single family residences with 
attached garages on proposed Parcels 1 and 3.  Specific design plans for each of the two 
new houses were not reviewed as part of the County’s action on the coastal development 
permit.  Instead, the permit grants blanket approval for the two homes specifying that the 
homes shall be two-story with a maximum height of 30 feet, a maximum size of 2,000 
square feet, and the attached two car garages shall be approximately 440 square feet in 
size.  The applicant must show that the plans for each home conform to these parameters 
when they apply for building permits from the County.  At the same time, the County 
conditionally approved a non-appealable parcel map subdivision approval and a Special 
Permit. 
 
The Planning Commission attached 11 special conditions specifically to the coastal 
development permit approval.  These conditions included, among others,  requirements 
that:  (a) all exterior lighting be shielded; (b) the new residences be connected to the 
Manila Community Service District water and sewer service; (c) the new houses be 
limited to heights not to exceed 30 feet and gross floor areas not to exceed 2,000 square 
feet; (d) a cultural monitor be retained to observe all earthwork  to the satisfaction of the 
Wiyot Tribe; (e) measures to minimize impacts on the adjacent dune hollow wetland be 
incorporated into the project including positioning all high use areas of the residences as 
far away as possible from the wetland, minimizing the use of impervious surfaces for 
driveways and walkways, and limiting vegetation removal and replanting disturbed areas.  
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The conditions of approval for the subdivision included Special Condition No. 9, which 
requires that the applicant submit evidence that the contribution to the Tsunami Ready 
Program Fund has been made prior to recordation of the parcel map. The OES and the 
National Weather Service are working to establish an active warning system and 
evacuation plans for tsunami hazard areas in the area.  The agencies use money from the 
Tsunami Ready Program Fund to in part help prepare such warning systems and 
evacuation plans.   
 
The decision of the Planning Commission was not appealed at the local level to the 
County Board of Supervisors.  The County then issued a Notice of Final Action, which 
was received by the Commission staff on September 5, 2006 (Exhibit No. 7).  The 
County’s approval of the project was appealed to the Coastal Commission in a timely 
manner on September 19, 2006, within 10-working days after receipt by the Commission 
of the Notice of Final Local Action.   
 
 
C. SITE DESCRIPTION 
 
The property is located in the Manila area on the Samoa Peninsula, or the North Spit of 
Humboldt Bay (see Exhibits 1-5).  The Samoa Peninsula is a 17-mile long barrier sand 
spit separating the northern part of Humboldt Bay from the Pacific Ocean.    The specific 
location of the property is on the west side of Peninsula Drive, approximately 1,200 feet 
north of the intersection of Peninsula Drive and State Route 255 on the property known 
as 1501 Peninsula Drive. 
 
The subject property is located within a developed rural residential area locally 
designated as residential estates in the Humboldt Bay Area Plan and zoned as Residential 
Single Family with a 20,000-square-foot minimum parcel size and a combining zone for 
Manufactured Homes and Beach and Dune Area (RS-20-M/B).  The surrounding area 
consists mostly of larger residential parcels developed with single-family residences and 
containing natural resource lands.  Although much of the Samoa Peninsula has been 
developed for industrial and residential use, the peninsula still contains upland sand dune 
communities, estuarine wetlands, and dune hollows and other freshwater wetlands.  The  
surrounding properties contain some of these resources. 
 
The approximately 3.7-acre property fronts along 247 lineal feet of Peninsula Drive and 
extends approximately 700 feet west towards the ocean.  Apart from the somewhat wider 
portion of the property fronting on Peninsula Drive, the parcel is approximately 206 feet 
in width.  The eastern side of the property consists of an upland area with a substrate of 
native sand and gravel fill and supports the existing development on the property and the 
approved new structures.  Topographical information contained on the parcel map 
indicates that the top of the upland area ranges in elevation from approximately 28 to 32 
feet above mean sea level.  The existing development consists of a manufactured home 
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installed in 1985 prior to certification of the Humboldt County Local Coastal Program 
pursuant to Commission Coastal Development Permit No. 1-85-085, several sheds, an 
existing driveway that extends off Peninsula Drive, and a propane tank.  The existing 
home is served by municipal sewer and water services provided by the Manila 
Community Services District.  The areas adjacent to the development in this area have 
been maintained as lawn and garden and contain non-native grasses and ornamentals and 
no known rare or endangered species. 
 
Approximately 25 feet west of the existing residence, the topography slopes downward at 
an approximately 45% grade into a woody dune hollow.  The vegetation at the lower end 
of the slope includes hooker willow (Salix hookeriana), evergreen huckleberry 
(Vaccinium ovatum), bracken fern (Pteridium aquilinum), sweet vernal grass 
(Anthoxanthum odoratum) and California blackberry (Rubus ursinus). 
 
The dune hollow at the base of the slope extends westward several hundred feet until it 
abuts interior sand dunes at the far west end of the property.  According to the wetland 
delineation study prepared for the project, the hollow represents a seasonally inundated 
freshwater wetland dominated by a high cover of woody shrubs and small trees and a 
dense herbaceous layer of obligate hydrophytes.  Species include hooker willow (Salix 
hookeriana), Pacific wax myrtle (Myrica californica), Pacific crab apple (Malus fusca), 
California blackberry (Rubus ursinus), and slough sedge (Carex obnupta). 
 
The County staff report notes that the subject property along with many others along the 
Samoa Peninsula of Humboldt Bay is shown on the maps of the Planning Scenario of a 
Great Earthquake on the Cascadia Subduction Zone (CSZ, CDMG, 1995, Map S-1) as 
being within the zone of potential inundation by a tsunami.  The dunes to the west of the 
property are part of a 1.5-mile-long by 300-foot-wide ridge of wooded dunes that rise to 
an elevation of approximately 50 feet or more.  These dunes may afford some protection 
from tsunamis coming directly from the ocean and may afford a high ground refuge 
location in the event of a tsunami.  However, the mapped inundation zone indicates the 
site could be inundated from the east, or Bay, side of the Samoa Peninsula from a tsunami 
entering Humboldt Bay and extending northward along the bay shoreline. The 
topography east of the subject property slopes downward to the bay shoreline. 
 
No known archaeological resources exist on the site.  However, the subject property is 
near a known archaeological site.  The Wiyot Indians prehistorically occupied the project 
area.  Wiyot settlements lay along Humboldt Bay and along the banks of many of the 
streams and sloughs in the area.  The County referred the development to the North 
Coastal Information Center and the Wiyot Tribe.  The North Coast information Center 
recommended approval of the project and the Wiyot Tribe recommended that a cultural 
monitor be present during any ground disturbing activities. 
 



MICHAEL & SHARON FENNELL 
A-1-HUM-06-041 
PAGE 10 
 
 
 
The site is distant from the ocean and separated from the ocean shoreline by an 
intervening parcel.  The site does not provide public access to the shoreline. 
 
 
D. PROJECT DESCRIPTION 
 
The County of Humboldt approved Coastal Development Permit No. CDP-05-47 to (1) 
divide the 3.7-acre subject property into three parcels of 15,000 square feet, 15,670 
square feet, and 2.95 acres, and (2) construct single family residences with attached 
garages on proposed Parcels 1 and 3 (see Exhibit 5).   Specific design plans for each of 
the two new houses were not reviewed as part of the County’s action on the coastal 
development permit.  Instead, the permit grants blanket approval for the two homes 
specifying that the homes shall be two-story with a maximum height of 30 feet, a 
maximum size of 2,000 square feet, and the attached two car garages shall be 
approximately 440 square feet in size.  The applicant would need to show that the plans 
for each home conform to these parameters when they apply for building permits from 
the County. 
 
In addition to the coastal development permit, the County also approved a Parcel Map 
Subdivision approval pursuant to the Subdivision Map Act and a Special Permit pursuant 
to the zoning ordinance.  The Special Permit covers four matters.  First, the Special 
Permit  grants an exception to the minimum parcel size  to allow the majority of the 
property which contains sensitive dune and wetland habitat to be included within the 
bounds of  one large parcel (Parcel 3) for management purposes which necessitates that 
the two parcels proposed to be devoted to residential use be smaller than the normal 
minimum parcel size.  Second, the Special Permit authorizes a reduction in the standard 
100-foot wetland buffer setback required in the Land Use Plan.  The buffer will be 
reduced by 10 feet on Parcel 3 to allow the construction of the residence and garage in an 
area that does not have space for a 100-foot buffer.  Third, the Special Permit grants an 
exception to allow two existing sheds to remain on Parcel 1 prior to the establishment of 
the primary use, one of the authorized homes. Finally, the Special Permit allows the 
proposed single family residence on Parcel 1 to be built as a primary residence while 
designating the existing residence as a second dwelling unit prior to recording the 
subdivision map. These designations would allow the applicant to begin construction of 
the residence on Parcel 1 prior to the recordation of the Parcel Map. Prior to recordation 
of the parcel map, the existing and new residence to be constructed on parcel 1 would be 
considered primary and second residences on Parcel 1, with the existing residence 
designated as the second residence and the new residence being built to be designated as 
the primary residence.  If for any reason the applicant fails to record the Parcel Map, the 
approved residence on Parcel 3 could not be built and the subject property would remain 
as one parcel with a single legally permitted primary and a single legally permitted 
secondary dwelling unit. 
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The two new homes that were approved would be provided sewer and water service by 
the Manila Community Services District which currently serves the existing residence on 
the property. 
 
As part of the project proposal, the applicant is voluntarily contributing to the Tsunami 
Ready Program Fund administered through the County Office of Emergency Services 
which is working with National Weather Service to establish an active warning system 
and evacuation plans for tsunami hazard areas. 
 
 
D. SUBSTANTIAL ISSUE ANALYSIS 
 
Section 30603(b)(1) of the Coastal Act states: 
 

The grounds for an appeal pursuant to subdivision (a) shall be limited to 
an allegation that the development does not conform to the standards set 
forth in the certified local coastal program or the public access policies 
set forth in this division. 

 
 
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 
 

With respect to appeals to the commission after certification of a local 
coastal program, that no substantial issue exists with respect to the 
grounds on which an appeal has been filed pursuant to Section 30603. 

 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question” (Title 14, 
Section 13115(b), California Code of Regulations.)  In previous decisions on appeals, the 
Commission has been guided by the following factors: 
 
• The degree of factual and legal support for the local government's decision that 

the development is consistent or inconsistent with the certified LCP and with the 
public access policies of the Coastal Act; 

 
• The extent and scope of the development as approved or denied by the local 

government; 
 
• The significance of the coastal resources affected by the decision; 
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• The precedential value of the local government's decision for future 

interpretations of its LCP; and 
 
• Whether the appeal raises only local issues, or those of regional or statewide 

significance. 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing petition 
for a writ of mandate pursuant to Code of Civil Procedure Section 1094.5. 
 
The contention raised in the appeal presents potentially valid grounds for appeal in that 
the contention alleges the approved project’s inconsistency with policies of the certified 
LCP. These contentions allege that the approval of the project by the City is inconsistent 
with LCP provisions regarding minimizing risks to life and property from geologic and 
flood hazards. 
 
In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that with respect to the allegations concerning the consistency 
of the project as approved with the provisions of the LCP regarding minimizing risks to 
life and property from geologic and flood hazards, the appeal raises a substantial issue 
with regard to the approved project’s conformance with the certified Humboldt County 
LCP. 
 
1. Allegations Raising Substantial Issue. 
 
a. Tsunami Hazards  
 
The appellants contend that the project as approved is inconsistent with the geologic and 
flood hazard policies of the certified LCP with respect to minimizing risks to life and 
property from tsunamis. 
 
 
Applicable LCP Policies 
 
The Humboldt Bay Area Plan segment of the certified Land Use Plan incorporates 
Section 30253 of the Coastal Act as a policy of Section 3.17 “Hazards.”  Section 30253 
of the Coastal Act states in applicable part: 
 
 New development shall: 
 

(1)  Minimize risks to life and property in areas of high geologic, flood, and 
fire hazard. 
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Section 313-121.7.3 of the Coastal Zoning Code states in applicable part: 
 
 Developments shall be sited and designed to assure stability and structural 

integrity for their expected economic life spans while minimizing alteration of 
natural landforms 
 

Other Coastal Act Provisions 
 
Coastal Act Section 30607 states: 
 
 Any permit that is issued or any development or action approved on appeal, 

pursuant to this chapter, shall be subject to reasonable terms and conditions in 
order to ensure that such development or action will be in accordance with the 
provisions of this division. 

 
Discussion 
 
The project as approved by the County involves (1) the division of an approximately 3.7-
acre parcel into three parcels of 15,000 square feet, 15,670 square feet, and 2.95 acres, 
and (2) construction of single family residences with attached garages on proposed 
Parcels 1 and 3.  Specific design plans for each of the two new houses were not reviewed 
as part of the County’s action on the coastal development permit.  Instead, the permit 
grants blanket approval for the two homes specifying that the homes shall be two-story 
with a maximum height of 30 feet, a maximum size of 2,000 square feet, and the attached 
two car garages shall be approximately 440 square feet in size.  The applicant must show 
that the plans for each home conform to these parameters when they apply for building 
permits from the County.   
 
The County staff report notes that the subject property along with many others along the 
Samoa Peninsula of Humboldt Bay is shown on the maps of the Planning Scenario of a 
Great Earthquake on the Cascadia Subduction Zone (CSZ, CDMG, 1995, Map S-1) as 
being within the zone of potential inundation by a tsunami.  The County report states that 
after a major earthquake along the Cascadia Subduction Zone, a local tsunami would 
arrive within minutes.  The County staff report indicates that a 1.5-mile long by 300-foot-
wide ridge of wooded dunes located just west of the project site may afford a possible 
refuge during a tsunami, but that the degree of protection the ridge would afford for 
individual properties is unknown and direct and indirect effects of tsunami run-up such as 
flooding, wave and debris impacts, and access disruption could result in significant 
adverse impacts to persons and properties.   
 
The County’s approval acknowledges that flood hazards associated with a tsunami affect 
the subject property.  As part of the project proposal, the applicant is voluntarily 
contributing to the Tsunami Ready Program Fund administered by the County Office of 
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Emergency Services (OES).  Special Condition No. 9 of the subdivision map approval 
requires that the applicant submit evidence that the contribution to the Tsunami Ready 
Program Fund has been made prior to recordation of the parcel map. The OES and the 
National Weather Service are working to establish an active warning system and 
evacuation plans for tsunami hazard areas in the area.  The agencies use money from the 
Tsunami Ready Program Fund to in part help prepare such warning systems and 
evacuation plans.  The County findings indicate that based on the applicant’s proposal to 
contribute to the Tsunami Ready Program Fund, the County was able to find that the 
project has a less than significant impact with respect to exposure to a tsunami.  This 
contribution is presumably also the unstated basis for the County’s determination that the 
project as approved is consistent with the Section 30253 of the Coastal Act, incorporated 
by reference into the LCP, and its requirement that new development minimize the risks 
to life and property in areas of high geologic, flood, and fire hazard. 
 
The project as approved with the applicant’s proposed contribution to the Tsunami Ready 
Program Fund does not minimize the risk of flood hazards in the event of a tsunami, and 
therefore raises a substantial issue of conformance with Section 30253 of the Coastal Act 
and Section 3.17 of the Humboldt County LUP, to which Section 30253 is incorporated.  
Although development of effective tsunami warning and evacuations systems and plans 
is an important and essential element of an overall strategy for addressing the flooding 
threat from tsunamis, warning and evacuation plans do not minimize risks of flood 
hazards as required by the policy.  Other means are available that would reduce the risks 
to residents associated with tsunami hazards to a much greater degree. 
 
First, not approving a division of land that creates additional residential building sites 
within a tsunami wave run-up area would greatly reduce the risk to life and property by 
reducing the numbers of people and structures that would be threatened by the tsunami.  
Second, siting and designing residential structures to either avoid or withstand tsunami 
wave run-up would greatly reduce the risk to life and property.  For example, the 
proponents of the Samoa Town Plan Master Plan project, which as currently proposed 
involves the creation of approximately 244 additional single and multi-family residential 
units in the nearby Town of Samoa, have recently revised the Master Plan proposal to 
either site all new permanent residential structures above the 30-foot MSL level or design 
proposed residential structures on lands below 30 feet in a manner that positions the floor 
level of all habitable living spaces on upper floors or raised portions of the buildings that 
are above the 30-foot level. In the latter case, the structures would be designed to 
structurally withstand the force of the tsunami that could inundate the portions of the 
structures below the floor level of the living spaces.  Unlike with reliance on a tsunami 
warning and evacuation system, such a strategy is not dependent on the evacuation of 
residents to ensure their safety but rather ensures residents can survive tsunamis without 
leaving their home.  Residents who don’t hear a tsunami warning or simply cannot react 
fast enough to a warning would still retain a good chance of survival.  In addition, by 
locating such residential property outside of the areas of high risk or designing them to 
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withstand the force of a tsunami that inundates portions of the structures but not habitable 
living spaces, the Samoa approach would reduce risks to property to a much greater 
degree than the project as approved.  
 
Thus, alternatives such as (1) not approving a land division that creates more residential 
building sites within a tsunami wave run-up area or (2) siting or designing the residential 
structures to be accommodated by the land division to either be outside of the areas at 
highest risk of tsunami wave run-up or constructed with habitable living spaces 
positioned only above tsunami inundation levels would reduce the risk to persons and 
property to a greater degree than relying on a system of tsunami warnings and evacuation 
plans in the manner approved by the County.  Therefore, the project as approved raises a 
substantial issue of conformance with the requirements of  Section 30235 of the Coastal 
Act and the certified LUP to which Section 30235 has been incorporated that new 
development minimize risks to life and property in areas of high geologic and flood 
hazard. 
 
In his correspondence attached as Exhibit 9, the applicant points out that the elevation of 
the ground where the new home sites were approved by the County is approximately 30 
to 31 feet.  The contours on the tentative map show the elevation as ranging between 28 
and 32 feet above mean sea level.  He further indicates that the particular house plans that 
he intends to seek building permits for show the houses being constructed in a manner 
that would further elevate the living space of the homes to an elevation of approximately 
34 feet above mean sea level.  He suggests that as the homes would be constructed above 
the 30-foot elevation identified by the proponents of the Samoa Town Plan Master Plan 
project as a safe level for constructing homes, the approved development would minimize 
tsunami wave run-up risks. 
 
The fact that the approved development would be constructed on relatively high ground 
for the local area is a positive factor for  reducing tsunami risks and may enable a 
development creating more home sites to ultimately be approved at the site.  However, 
the project as approved by the County still raises substantial issues of conformance with 
the LCP tsunami hazard policies for several reasons.  First, there is a substantial issue as 
to whether 30 or 34 feet above mean sea level is the appropriate design elevation to set as 
the minimum floor level  livable spaces of residences in this location.  The Commission 
notes that subject property  where the approved development is located is not in Samoa 
where the proponents of the Samoa Town Plan Master Plan project have projected 30 feet 
as a safe level for constructing homes, but rather in Manila, a couple of miles away.  As 
discussed in the site description finding above, the biggest tsunami threat affecting the 
subject property may not come directly from the ocean west of a high ridge of sand dunes 
that could serve to block tsunami waves, but rather from the bay shoreline to the east, 
after a tsunami has entered Humboldt Bay and traveled up the shoreline.  No dunes, hills 
or topographic barriers separate the protect site from the Bay as they do from the ocean.  
According to the Commission’s coastal engineer, the shallow bathymetry of the bay and 
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its channels could actually act to funnel tsunami wave energy and increase the height of 
tsunami waves as they travel up the northern portion of Humboldt Bay, with the result 
that an  elevation safe from tsunami waves in one location may not be safe in another 
location.  In approving the coastal development permit, the County did not examine  the 
potential for such local variation in tsunami wave heights.  In fact, the County did not 
adopt a finding indicating that the approved development would be safe from tsunami 
wave run-up, but instead acknowledge that a risk exists and indicated that these risks 
would be mitigated by the applicants’ voluntary contribution to a tsunami readiness fund 
for use in creating a tsunami warning system. 
 
Second, the Samoa Town Plan LCP amendment has not yet been approved by the County 
and therefore has not yet been submitted for certification by the Commission.  As part of 
the County review process, an independent consulting geologist or coastal engineer will 
be examining the Samoa Town Plan proponent’s determination that a 30-foot design 
standard in the Town of Samoa is appropriate.  Thus, the 30-foot elevation has not yet 
been firmly established as an appropriate design elevation for minimizing tsunami wave 
run-up risks even in Samoa. 
 
Third, the coastal development permit approved by the County does not require the floor 
level of the livable spaces of the approved residences be built at any particular elevation.  
In fact, the County did not approve any specific design for the two new houses.  Instead 
the permit grants blanket approval specifying that the homes shall be two-story with a 
maximum height of 30 feet, a maximum size of 2,000 square feet, and the attached two 
car garages shall be approximately 440 square feet in size.  No minimum floor elevation 
is specified.  Therefore, the houses as approved could be built with a habitable basement 
or otherwise constructed with floor levels below 30 feet or any particular elevation.  
Although the applicant indicates he intends to build houses with floor levels at 34 feet, he 
is under no obligation currently to follow through and build the houses at that level.  
Furthermore, if all or portions of the property are sold before either of the houses is 
constructed, successors in interest may choose to build different homes than the applicant 
envisions which may or may not be constructed with floor levels above 30 feet. 
 
Therefore, the project as approved by the County raises substantial issues of conformance 
with the LCP tsunami hazard policies even though the applicant indicates he intends to 
construct the approved homes with floor elevations at an elevation of 34 feet above mean 
sea level. 
 
The safety of new development from flooding associated with tsunami wave run-up is an 
issue of increasing regional, state, and national significance.  The devastating effects of 
the 2004 Indian Ocean tsunami demonstrate that tsunamis are a real and present danger to 
low lying coastal areas and have heightened concerns about tsunami preparedness.  The 
better mapping in recent years of projected tsunami wave run-up areas demonstrates that 
the risk of tsunami flooding affects large areas of the coast of California and the nation.  
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In addition, as the County did not examine alternatives for siting or developing homes on 
the subject property in a manner that would located livable spaces above tsunami wave 
run-up elevations, the degree of legal and factual support for the County’s decision is not 
sufficient to demonstrate that the approved development will minimize risks to life and 
property in areas of high geologic and flood hazard.  Therefore, the Commission finds 
that the approved project raises a substantial issue of conformance with the hazard 
policies of the certified LCP, including (a) the provisions of Section 30235 of the Coastal 
Act and the certified LUP to which Section 30235 has been incorporated that new 
development minimize risks to life and property in areas of high geologic and flood 
hazard, and (b) the provisions of Zoning Code Section 313-121.7.3 that developments 
shall be sited and designed to assure stability and structural integrity for their expected 
economic life spans. 
 
 
2. Conclusion. 
 
All of the various foregoing contentions have been evaluated against the claim that they 
raise a substantial issue of conformance of the local approval with the certified LCP.   
The Commission finds that, as discussed above, the appeal raises a substantial issue with 
respect to the conformance of the approved project with the policies of the LCP requiring 
that new development minimize risks to life and property in areas of high geologic and 
flood hazard. 
 
 
E. INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION 
 
As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an 
appeal unless the Commission determines that no substantial issue exists with respect to 
the grounds on which an appeal has been filed.  Section 30621 of the Coastal Act 
instructs the Commission to provide for a de novo hearing on all appeals where it has 
determined that a substantial issue exists with respect to the grounds on which an appeal 
has been filed.  If the Commission finds substantial issue as recommended above, staff 
also recommends that the Commission continue the de novo portion of the appeal hearing 
to a subsequent date.  The de novo portion of the appeal hearing must be continued 
because the Commission does not have sufficient information to determine how 
development can be approved consistent with the certified LCP.  
 
Given that the project the Commission will be considering de novo has come to the 
Commission after an appeal of a local government action, the Commission has not 
previously been in the position to request information from the applicant needed to 
determine if the project can be found to be consistent with the certified LCP.  Following 
is a discussion of the information needed to evaluate the development.   
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1. Environmentally Sensitive Riparian Habitat Assessment  
 
As noted above in the Project and Site Description finding, the development site is 
located adjacent to dune hollow wetlands.  In addition, the  biological assessment 
indicates that the area immediately upland of the wetland, near the base of the slope that 
separates the approved residential construction and the delineated wetland, is vegetated 
with such species as hooker willow (Salix hookeriana), evergreen huckleberry 
(Vaccinium ovatum), bracken fern (Pteridium aquilinum), sweet vernal grass 
(Anthoxanthum odoratum) and California blackberry (Rubus ursinus).  These species are 
commonly found in riparian habitats.  As the vegetation is relatively dense and is 
adjacent to a delineated wetland area, this vegetation upslope of the wetland may provide 
significant habitat values and may qualify as riparian environmentally sensitive habitat 
(ESHA).               
 
The Humboldt County LCP defines riparian habitats associated with wetlands as 
environmentally sensitive habitat areas (ESHA).  The LCP incorporates Coastal Act 
Sections 30107.5 and 30240 that define environmentally sensitive habitat areas and 
provide for the protection of these areas from adjacent development.   
 
Section 30107.5 of the Coastal Act defines "environmentally sensitive habitat area" as: 
 
 any area in which plant or animal life or their habitats are either rare or 

especially valuable because of their special nature or role in an ecosystem 
and which could be easily disturbed or degraded by human activities and 
developments. 

 
Section 30240 of the Coastal Act states in part that: 
 
 (a)  Environmentally sensitive habitat areas shall be protected against any 

significant disruption of habitat values, and only uses dependent on such 
resources shall be allowed within such areas. 

 
(b) Development in areas adjacent to environmentally sensitive habitat areas and parks 
and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade those areas, and shall be compatible with the continuance of those 
habitat and recreation areas. 

  
Although the County required wetland buffers to protect the dune hollow wetland from the 
impacts of the approved residential development, the County’s approval did not analyze whether 
the vegetation containing riparian species between the wetland and the development site is 
riparian ESHA habitat and whether the required buffer should be modified to protect this habitat.  
Therefore, to evaluate the consistency of the proposed project with LCP policies regarding new 
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development adjacent to ESHA, an assessment of this riparian vegetation is required.  The 
assessment should be prepared by a qualified biologist and should include: (1) a determination of 
whether the vegetation constitutes riparian ESHA habitat, (2) an evaluation of the potential 
impacts and disturbance to the ESHA as a result of the residential development, and (3) a 
discussion of any recommended mitigation measures to ensure that the development would be 
sited and designed in a manner that would prevent impacts that would significantly degrade the 
area and provide for the continuance of the dune habitat.  
 
Without the above information, the Commission cannot reach a final determination concerning 
the project’s consistency of the project with the ESHA protection policies of the LCP.  
Therefore, before the Commission can act on the proposed project de novo, the applicant must 
submit all of the above-identified information. 
 
 
III. EXHIBITS: 
 
1. Regional Location Map 
2. Vicinity Map 
3. Assessors Map  
4. Zoning Map 
5. Proposed Parcels and Site Plan 
6. Wetland Delineation 
7. Notice of Final Local Action 
8. Appeal, filed September 19, 2006 (Wan & Caldwell) 
9. Applicant’s Correspondence 
 
 
 
 














































































































































































































