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APPEAL NO.:   A-1-EUR-06-028 
 
APPLICANT:    Eureka Pacific LLC 
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DECISION:    Approval with Conditions 
 
PROJECT LOCATION: At the southwest corner of the intersection of Vigo 

Street and Broadway (Highway 101), 2616 
Broadway, Eureka; APNs 007-121-005 & -007. 

 
PROJECT DESCRIPTION: Vigo Street Mixed Use Development – Construction 

of approximately 44,400 square-feet of retail 
commercial sales & service structural and outdoor 
storage yard improvements on two boundary-
adjusted parcels comprising a combined area of  
approximately 3.0 acres situated between Highway 
101 and Maurer Marsh.  

 
APPELLANTS:   Commissioners Sara Wan and Meg Caldwell. 
 
SUBSTANTIVE FILE:  1) City of Eureka Coastal Development Permit CDP 04-009; 
DOCUMENTS    2) City of Eureka Conditional Use Permit C-04-007; and 
     3) City of Eureka Local Coastal Program. 
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SUMMARY OF STAFF RECOMMENDATION: 
 
1. SUMMARY OF STAFF RECOMMENDATION DE NOVO: DENIAL 
 
Staff recommends that the Commission DENY the coastal development permit for the 
proposed commercial sales and service development on the basis that the project, as 
proposed by the applicant, is inconsistent with the City of Eureka’s certified LCP 
regarding the protection of adjacent wetland and riparian vegetation environmentally 
sensitive habitat areas (ESHAs). 
 
The applicants seek authorization to construct approximately 44,400 square-feet of retail 
commercial structures and related site improvements within two boundary-adjusted 
parcels totaling three acres located between Highway 101 and Maurer Marsh, along the 
Highway 101 corridor through the southwestern side of the City of Eureka, Humboldt 
County.  The Commission first heard the appeal at the June, 2006 Commission meeting 
and determined that the appeal raised a substantial issue of conformance with the ESHA 
protection policies of the certified LCP. 
 
To afford better protection of the resources within the adjoining wetlands, the applicants 
have amended the project for purposes of the Commission’s de novo review, to expand 
the wetland buffer between the site improvements and the edge of the wetlands situated 
along the western rear side of the property from a ten-foot width to a variable width 34- 
to 65-foot (±48.56-foot average-width) buffer.  In addition, the applicants propose to 
include a variety of building design features, barriers, signage, landscaping, and other 
remedial actions to be taken within the adjacent wetlands in-lieu of providing the full 
100-foot-wide buffer identified within the LCP. 
 
Notwithstanding the changes to the site plan and the inclusion of offers to partially 
improve the conditions within the adjoining wetland areas, staff continues to believe that 
the development does not fully conform to the policies and standards of the certified LCP 
for the following reasons: 
 
Staff continues to believe that the proposed reduced-width buffer would not adequately 
protect the significant wetland and riparian vegetation resources within the adjoining 
coastal wetland complex from the potential significant adverse impacts associated with 
the proposed amended development for the following reasons.  First, based upon a review 
of the biological assessments and visits to the site, the Commission’s staff biologist 
believes a reduced width buffer may be appropriate in this case, provided the buffer 
allows sufficient room for the planting of a dense wax-myrtle-alder-willow thicket of 
sufficient size and species composition to effectively screen the noise and visual 
disturbance for the proposed new commercial complex.  However, for any such proposed 
reduced width buffer, the applicant must demonstrate that the reduced width buffer will 
be adequate to protect the resources of the habitat.  Given the proposed constrictions 
along certain segments of the buffer, staff believe establishment of such a dense 
vegetated curtain would not be likely.  Accordingly, staff believe the applicant has not 
demonstrated that the reduced buffer width would adequately protect the adjacent ESHA.   
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Secondly, staff has determined that, based on a statistical and geometric analysis of the 
reduced-width buffer layout, the proposal does not provide either a minimum 100-foot 
wide buffer or an average 50-foot width.  Instead, the site layout affords only a 48.56-foot 
average width as the buffer varies in width from 34 to 65. 
  
Thirdly, although a restoration native revegetation component is included within the 
proposed project, the spatial requirements to fully accommodate the planting and grow-
out of the four rows of tree species with 10-foot-center spacing would not be provided 
through the portions of the buffer where the width is reduced below fifty feet.  As a 
consequence, the efficacy of the shielding of light, noise, and human activity that this 
vegetated screening is intended to provide would substantively diminish through these 
buffer portions.  As the planting vegetative screening is identified as a major amenity 
influencing the adequacy of a reduced buffer, such a diminution in screening efficiency 
would effectively nullify the reduced buffer’s functions, allowing for potential significant 
impacts from light, noise, and human activity associated with the development to 
adversely effect the adjacent ESHA.  
 
Finally, the Commission noted that in spite of the various technical materials provided 
evaluating the habitat utilization and potential impacts of development of the adjacent 
ESHA, a paucity of factual evidence persists with respect to the demonstrated adequacy 
of the proposed reduced-width buffer.  The Commission notes that the scope of the 
wetland delineation potentially did not fully disclose the extent and location of wetlands 
along the whole periphery of the project site, as the delineation was terminated at the 
property’s southwesterly and northwesterly corners. Therefore, the applicant has not 
demonstrated that the variable width 34-65 feet wide buffer will be adequate to protect 
the resources of ESHA on the adjoining properties from disturbance from the proposed 
development. 
 
Furthermore, no analysis has been provided about potential development impacts to 
adjoining resources, if any, taking into account the fact that the property borders the 
riparian wetlands along two property sides rather than just one, as is the case with many 
of the other developed sites on the periphery of Maurer Marsh, or recognition that the 
ESHA under consideration comprises not just delineated wetland areas, but both the 
delineated wetland areas as well as the riparian vegetated cover extending onto the site to 
its drip line.  Given these omissions within the biological assessments, the applicant has 
not demonstrated that the proposed 34-65-foot-wide buffer will adequately protect the 
resources of the habitat area. 
 
Therefore, staff believes the proposed development is not consistent with the wetland 
protection policies and standards of Chapter 6 of the Land Use Plan and Chapter 156 of 
the Coastal Zoning Regulations of the City of Eureka’s certified LCP and must be denied. 
 
The Motion to adopt the Staff Recommendation of Denial is found on page 6. 
_______________________________________________________________________ 
 



A-1-EUR-06-028 
EUREKA PACIFIC LLC 
Page 4 
 
 
 

STAFF NOTES: 
 
1. Standard of Review. 
 
The Coastal Commission effectively certified the City of Eureka’s LCP in 1984.  
Pursuant to Section 30603(b) of the Coastal Act, after effective certification of an LCP, 
the standard of review for all coastal permits and permit amendments for development 
located between the first public road and the sea is the standards of the certified LCP and 
the public access and recreation policies of the Coastal Act. 
 
2. Procedure. 
 
On June 16, 2006, the Coastal Commission found that the appeal of the City of Eureka’s 
conditional approval of a coastal development permit for the subject development raised 
a substantial issue with respect to the grounds on which the appeal had been filed, 
pursuant to Section 30625 of the Coastal Act and Section 13115 of Title 14 of the 
California Code of Regulations.  As a result, the City’s approval is no longer effective, 
and the Commission must consider the project de novo.  The Commission may approve, 
approve with conditions (including conditions different than those imposed by the City), 
or deny the application.  Since the proposed project is within an area for which the 
Commission has certified a Local Coastal Program (LCP) and is within the area between 
the first public road and the sea, the applicable standard of review for the Commission to 
consider is whether the development is consistent with the City’s certified LCP and the 
public access and recreation policies of Chapter 3 of the Coastal Act.  Testimony may be 
taken from all interested persons at the de novo hearing. 
 
3. Project Amendments for De Novo Consideration / Submittal of Additional 

Information. 
 
Since the Commission’s action on the question of Substantial Issue at its June 16, 2006 
meeting, the applicants have made several changes to the proposed development’s layout.  
On August 10, 2006, the applicants submitted revised site plans depicting a total of 
45,920 square-feet of retail building area entailing an aggregate 43,520-square-foot area 
comprised of one to three commercial buildings and outdoor yard storage space, situated 
toward the rear of the lot, with a detached 2,400 square-foot retail/restaurant structure 
along the parcel’s Broadway frontage.  The site plan showed the application of a buffer 
outward from the wetlands ranging in width from 26.3 to 66.3 feet in width.  Although 
the overall square-footage of building and outdoor storage yard area is increased, the 
vehicular drive-through aisle appearing on the previous proposal’s site plan has been 
deleted from the current proposal.  On August 31, 2006, the applicant further amended 
the project site plan to reduce the building and outdoor storage yard coverage by 1,520 
square-feet, substituting a 4,200 square-foot paved tractor display area within portions of 
the former outdoor storage yard and parking lot areas.  The buffer between the 
riparian/wetlands ESHA and site improvements was also expanded to the currently 
proposed 34 to 65 feet. 
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In addition, for the purposes of de novo review by the Commission, the applicant has 
provided Commission staff with supplemental information consisting of: 1) a wildlife 
habitat assessment and impact analysis; (2) a mitigation and monitoring program for 
conducting additional enhancement work within the wetland areas adjacent to the project 
site; and (3) a revised analysis of the adequacy of a buffer width of less than 100 feet 
between the proposed development and wetland and riparian vegetation environmentally 
sensitive habitat areas (ESHAs) on and adjoining the project site.  The supplemental 
information addresses issues raised by the appeal and provides additional information 
that was not a part of the record when the County originally acted to approve the coastal 
development permit.   
 

 
 

I. MOTION, STAFF RECOMMENDATION DE NOVO, AND 
RESOLUTION: 

 
As discussed below, the staff recommends that the Commission determine that the 
development does not conform to the policies of the City of Eureka Local Coastal 
Program and deny the permit.  The proper motion is: 
 

Motion:   
 

I move that the Commission approve Coastal Development Permit No. A-1-EUR-
06-028 pursuant to the staff recommendation. 
 
Staff Recommendation of Denial: 

 
Staff recommends a NO vote.  Failure of this motion will result in denial of the 
permit and adoption of the following resolution and findings.  The motion passes 
only by affirmative vote of a majority of the Commissioners present. 

 
Resolution to Approve Permit: 

 
The Commission hereby denies a coastal development permit for the proposed 
development on the ground that the development will not conform with the 
policies of the certified LCP.  Approval of the permit would not comply with the 
California Environmental Quality Act because there are feasible mitigation 
measures or alternatives that would substantially lessen the significant adverse 
impacts of the development on the environment. 

 
 
II. FINDINGS AND DECLARATIONS: 
 
The Commission hereby finds and declares: 
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A. PROJECT HISTORY / BACKGROUND. 
 
On July 29, 2004, the City of Eureka Community Development Department accepted for 
filing a completed coastal development permit application from Eureka Pacific, LLC, for 
the development of approximately 34,600 square-feet of building area and related site 
improvements for a commercial retail sales and service complex on an approximately 
3.0-acre parcel located at the southwestern corner of Broadway (Highway 101) and Vigo 
Street in the City of Eureka in west-central Humboldt County (see Exhibit No. 5).  The 
purpose of the proposed commercial complex is to provide facilities for retail store and 
restaurant uses for serving both transient visitor and resident needs.   As restaurants are 
identified as a conditional use within Commercial Service (CS) zoning district in which 
the project site is located, Community Development Department staff determined that the 
development requires the issuance of both a use permit and a coastal development permit. 
 
On May 20, 2005, the applicant submitted revised site and elevation view plans depicting 
a total of 49,674 square-feet of retail building area to be constructed in two phases, with 
the first phase entailing an aggregate 43,674-square-foot area comprised of one to three 
commercial buildings and outdoor yard storage space, situated toward the rear of the lot, 
with the second phase comprising construction of a detached 6,000 square-foot 
retail/restaurant structure along the parcel’s Broadway frontage.  The site plan showed 
the application of a ten-foot wide buffer outward from the wetlands, with the corner of 
one of the retail buildings extending up to the wall proposed to be erected along the 
upland extent of the buffer. 
 
Following completion of the Community Development Department staff’s review of the 
project, and the requisite preparation and circulation of environmental review 
documentation, City staff set the use permit for a hearing before the Planning 
Commission for July 11, 2005 and a hearing before the City Counsel on the coastal 
development permit for July 19, 2005.  After a series of postponements, in early 
September 2005, the applicants informed the City that they were again modifying the 
project application and requested further hearing continuances. 
 
In late February 2006, the applicants further modified the project description and site 
maps, scaling the aggregate building/yard coverage area back to 37,750 square feet, to be 
developed all in one phase.  In addition to reducing the sizes of the retail buildings, the 
proposed uses with the buildings were further clarified, particularly, the identification of 
a drug store within the “Retail ‘A’” building, which includes provisions for a drive-
through aisle situated between that structure and the barrier wall proposed for erection on 
the upland side of the ten-foot-wide buffer (see Exhibit No. 4).  
 
On March 13, 2006, the City Planning Commission conditionally approved Conditional 
Use Permit No. C-04-007, attaching special conditions and a mitigation and monitoring 
program consisting of 31 measures to be taken to reduce the project’s potentially 
significant adverse effects to less than significant levels.  The record of action issued by 
the City for the use permit indicated that the City Council would take subsequent final 
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action on related Coastal Development Permit No. CDP-04-009 at a separate later 
hearing. 
 
On April 18, 2006, the Eureka City Council approved with conditions Coastal 
Development Permit No. CDP-04-009 for the subject development (see Exhibit No. 6).  
The Council attached four special conditions requiring that: (1) reciprocal access 
easements be recorded for each parcel where any vehicular entry/exit onto Broadway that 
cross property lines; (2) either merge the two existing parcels or record Notices of Lot 
Line Adjustment and Certificates of Subdivision Compliance for the new lot 
configuration with reciprocal access easements recorded on both parcels for parking and 
access; (3) the location and size of all parking, landscaping and loading areas be shown 
on a final site plan submitted to the Design Review Committee and be in compliance with 
Municipal Code standards; and (4) an Encroachment Permit from Caltrans be obtained 
for any work within the Broadway right-of-way.  In addition, the City Council adopted a 
29-point mitigation and monitoring program,1 setting project design and layout 
specifications including exterior lighting, the installation and maintenance of oil-water 
separator/clarifiers, emergency services ingress and egress, parking and loading areas, 
and wetland buffer fencing, and establishing protocols for the protection of any cultural 
resources that might be encountered during construction at the site. 
 
The decision of the City Council regarding the conditional approval of the commercial 
service improvements was final.  The City then issued a Notice of Final Local Action that 
was received by Commission staff on April 21, 2006.  The appellants filed their appeals 
to the Commission on May 5, 2006, within 10 working days after receipt by the 
Commission of the Notice of Final Local Action (see Exhibit No. 6). 
 
On June 16, 2006, the Commission found that the project as approved by the City raised a 
substantial issue of conformance with the City’s certified LCP regarding: (1) the 
adequacy of the proposed ten-foot-wide buffer to protect adjacent wetlands ESHA; (2) 
whether requisite consultations with the California Department of Fish and Game had 
been undertaken and any resulting recommendations duly considered; and (3) 
requirements for the incorporation of informational signage into ESHA buffers.  The 
Commission also continued the de novo hearing and requested specific information from 
the applicant to assist the Commission in evaluating the consistency of the project with 
the LCP, including: (1) an assessment of wildlife habitat utilization and impact analysis 
for the adjoining ESHA; and (2) a discussion of offsite and/or in-lieu mitigation measures 
if implementation of the identified measures on the project site were found to be 
infeasible.  Copies of these items are provided in Exhibit Nos. 5 and 6. 
 

                                                 
1  With the addition of supplemental traffic analyses and in response to comments from the 

California Department of Transportation, two of the mitigation measures imposed on the 
conditional use permit were determined to be no longer necessary or infeasible to 
implement and were subsequently excised from the mitigation and monitoring program 
for the related coastal development permit. 
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The applicant provided this information on August 11-14, 2006.  The project site plan 
was also further revised to delete the preceding drug store vehicular drive-through and 
convert much of the area formally designated for structural development to open storage 
yard for occupancy by a farm implement sales firm.  These changes resulted in increasing 
the ESHA buffer at the rear of the development from a uniform ten feet to 50 feet for an 
approximate 110-foot run along the sites northwestern corner, constricting down to a 34-
foot width for an approximately 25-foot course around the southwestern corner of the 
retail building, before widening again to approximately 34 to 65 feet for the remaining 
45-foot run within the property’s southwest corner.  In addition, on July 31, 2006, the 
California Department of Fish and Game issued a letter stating their findings that, based 
upon their understanding of  materials submitted by the applicant’s biological consultant, 
there would be a low likelihood that the project would result in significant adverse 
impacts to the adjacent wetland/riparian ESHA if the proposed reduced width buffer with 
the inclusion of various additional habitat enhancement mitigation measures were to be 
included in the design of the development.  These materials were circulated for review by 
the Commission’s biologist and once the staff recommendation was finalized, the item 
was subsequently scheduled for a de novo hearing before the Commission at the October 
meeting.   
 
B.  PROJECT AND SITE DESCRIPTION. 
 
1. Project Setting 
 
The project site consists of two parcels comprising a rectangularly shaped 3.0-acre area 
located southwest of the intersection of Vigo Street with Broadway (Highway 101) along 
the southern highway commercial services entrance to the City of Eureka (see Exhibit 
Nos.1-3).  The property consists of a generally flat, cleared lot with thickets of 
hydrophytic riparian vegetation along its western margins. 
 
The middle of the site is currently developed with a truck terminal structure with 
peripheral paved and gravel-covered areas, extending essentially over the entire property.    
These buildings and their surrounding areas were utilized by a variety of surface 
transportation related support uses, including re-fueling, grocery vending, and rest-period 
parking and/or storage of long haul tractor trailers. 
 
Residual unfilled wetland areas in the form of vegetated drainage swales are situated 
along a roughly 312 lineal-foot run along the property’s western and southwestern 
boundary lines.  Plant cover in these areas is dominated by a canopy of willow species 
(Salix spp.), notably arroyo willow (Salix lasiolepis) intermixed with other tree species 
including red alder (Alnus rubra), poplar (Populus sp.) and a naturalized apple (Malus 
sp), with an attending sparse understory composed of Himalaya blackberry (Rubus 
discolor), California blackberry (Rubus ursinus), swordfern (Polystichum munitum), and 
horsetail (Equisetum arvense). 
 
The forested wetlands along the western side of the property are hydrologically integrated 
with the approximately 20-acre freshwater and brackish wetlands complex comprising 
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Maurer, Railroad and East (AKA: “Bayshore Mall Restoration Area ‘B’”) Marshes, 
situated west and southwest of the project site. Vegetation cover in these marsh areas is 
composed of primarily of a canopy of willow, with emergent wetland species including 
common cattail (Typha latifolia), slough sedge (Carex obnupta), Pacific silverweed 
(Potentilla pacifica), salmonberry (Rubus spectablis) and creeping buttercup (Ranunculus 
repens) within clearings and as understory beneath the willows and alders. Several inches 
to approximately one foot of standing freshwater exist in the depressions within the 
marsh areas during the wetter seasons.  Under the Cowardin classification system,2 this 
area is considered a blend of “palustrine-scrub-shrub-broadleaf-deciduous-seasonally-
flooded” (PSS1C) and “palustrine-emergent-persistent-seasonally-flooded” (PEM1C) 
wetlands.  
 
Located across Vigo Street approximately 50 feet to the northwest of the project parcels 
lies another wetland area, the “Palco” or “Eureka” Marsh.  This roughly 30-acre area 
comprises a mixture of brackish and saltwater marshes with direct and muted tidegate 
connections to Humboldt Bay.  The vegetation in this area is fringed by a tree canopy 
composed of composed various willows, red alder, and scattered California wax-myrtle 
(Myrica californica).  The interior clearings are vegetated predominantly by obligate 
hydrophytes, including pickleweed (Salicornia virginica), inland saltgrass (Distichlis 
spicata), reed canary grass (Phalaris arundinacea), and in some locales, extensive 
patches common reed (Phragmites australis), an exotic invasive species.  This area is 
classified as a combination of “estuarine-intertidal-emergent-persistent-irregularly-
flooded (E2EM1P) and estuarine-intertidal-unconsolidated-muddy-shore-regularly-
flooded (E2US3N) wetlands (see Exhibit No. 3). 
 
The project site is situated within the coastal zone and lies within the incorporated 
boundaries of the City of Eureka.  The subject property lies completely within the City of 
Eureka’s certified permitting area.  Thus, the development is subject to the policies and 
standards of the City of Eureka’s certified Local Coastal Program (LCP).  
 
The site is designated in the City’s Land Use Plan as “Highway Service Commercial” 
(HSC), implemented through a “Service Commercial” (CS) zoning designation.  The 
subject property is not within any viewpoint, view corridor, or highly scenic area as 
designated in the visual resources inventory of the LCP’s Land Use Plan.  Due to the 
property’s location approximately ¼-mile inland from the inner shoreline of Humboldt 
Bay and the presence of surrounding public and private land development and natural 
vegetation screening, no public views across the property to and along the ocean and 
designated scenic areas exist. 
 
2. Project Description 
 

                                                 
2  Refer to U.S. Fish and Wildlife Service - Office of Biological Services’ Publication No. 

FWS/OBS-79/31 “Classification of Wetlands and Deepwater Habitats of the United 
States” (Lewis M. Cowardin, et al, USGPO December 1979) for a further discussion of 
the definition of the extent of wetland habitats. 
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The proposed development, as amended for purposes of the Commission’s de novo 
review, consists of a commercial retail sales and service complex that would entail the 
construction of approximately 44,370 square-feet of building floor area and outdoor 
storage yard improvements, together with associated off-street parking, walkways, 
landscaping, and other related amenities.  In addition to the main retail sales building 
(23,520 square-feet), paved and fence-enclosed storage yard (18,480 square-feet), and 
drive-through restaurant (2,400 square-feet) shown on the revised site plan, various other 
site improvements would include the paving of interior traffic lanes and 102-space off-
street vehicular parking lot, delivery loading facilities, the installation of an oil-water 
separator-based stormwater drainage collection, conveyance, and treatment system, and 
the construction of a six-foot-tall solid cinderblock fence along the outboard side of the 
proposed 34- to 65-foot wide buffer around the wetlands along the west perimeter of the 
property.3  To further bolster the protective function of the reduced width buffer, exterior 
lighting, window and openings have been eliminated from the west-facing wall of the 
building, and an enclosure has been included around the loading dock receiving platform.  
The planting of riparian tree and shrub species within the buffer to further protect the 
existing riparian and wetland habitat is also proposed.  In addition, the applicants are 
proposing to perform various wetland restoration activities within the adjacent ESHA, 
including cleaning up homeless encampment debris and replanting the area with native 
vegetation (see Exhibit No. 4). 
 
The proposed retail commercial uses are considered as principal permitted uses under the 
CS zoning district standards as one or several of a wide assortment of other retail stores, 
offices, service establishments, amusement establishments, and wholesale businesses 
offering commodities and services required by residents of the city and its surrounding 
market area.  The proposed drive-through restaurant is listed as a conditional use and was 
authorized by the City through the March 13, 2006 issuance of accompanying 
Conditional Use Permit No. C-04-007. 
 
Domestic and/or process water supplies and sewage disposal services would be provided 
to the facility from the City of Eureka’s municipal water and wastewater systems.   
 
C. Protection of Environmentally Sensitive Habitat Areas. 
 
1. Relevant LCP Provisions and Standard: 
 
Policy 6.A.1 of the City of Eureka Land Use Plan states, in applicable part: 
 

                                                 
3  The Commission notes that the project site plan indicates a 90-foot dimension depicting 

the buffer width between the outer edge of the riparian/wetland ESHA and the parking lot 
area along the south side of the retail sales building.  This dimension is misleading, as it 
does not reflect the closest distance between the ESHA boundary and the site 
improvements along this segment of the buffer — the south wall of the retail sales 
building — which scales off as approximately 65 feet. 
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The City shall maintain, enhance, and, where feasible, restore valuable 
aquatic resources, with special protection given to areas and species of 
special biological or economic significance. 

 
LUP Policy 6.A.3 states: 
 

The City shall maintain and, where feasible, restore biological 
productivity and the quality of coastal waters, streams, wetlands, and 
estuaries appropriate to maintain optimum populations of aquatic 
organisms and for the protection of human health through, among other 
means, minimizing adverse effects of wastewater and stormwater 
discharges and entrainment, controlling the quantity and quality of runoff, 
preventing depletion of groundwater supplies and substantial interference 
with surface water flow, encouraging wastewater reclamation, 
maintaining natural vegetation buffer areas that protect riparian habitats, 
and minimizing alteration of natural streams. [Emphasis added.] 

 
LUP Policy 6.A.6 states, in applicable part: 
 

The City declares the following to be environmentally sensitive habitat 
areas within the Coastal Zone: 
 
a. Rivers, creeks, sloughs, gulches and associated riparian habitats, 

including but not limited to Eureka Slough, Fay Slough, Cut-Off 
Slough, Cooper Slough, Second Slough, Third Slough, Martins 
Slough, Ryan Slough, and Elk River.4  

b. Wetlands… [Emphases added.] 
 
LUP Policy 6.A.7 directs that: 
 

Within the Coastal Zone, the City shall ensure that environmentally 
sensitive habitat areas are protected against any significant disruption of 
their habitat values, and that only uses dependent on such resources be 
allowed within such areas.  The City shall require that development in 
areas adjacent to environmentally sensitive habitat areas be sited and 
designed to prevent impacts which would significantly degrade such 
areas, and be compatible with the continuance of such habitat areas. 
[Emphasis added.] 

 

                                                 
4  The Commission notes that while the riparian habitat area fringing the freshwater and 

brackish water bodies within the Palco-Maurer-Railroad-East Marshes complex are not 
specifically listed among the examples of riverine/riparian vegetation ESHA listed in 
LUP Policy 6.A.6, the areas adjoining the project site share many of the same ecological 
freshwater riparian attributes as that found in the upper reaches of the enumerated 
exemplary habitats. 
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LUP Policy 6.A.8 states: 
 

Within the Coastal Zone, prior to the approval of a development, the City 
shall require that all development on lots or parcels designated NR 
(Natural Resources) on the Land Use Diagram or within 250 feet of such 
designation, or development potentially affecting an environmentally 
sensitive habitat area, shall be found to be in conformity with the 
applicable habitat protection policies of the General Plan. All 
development plans, drainage plans, and grading plans submitted as part 
of an application shall show the precise location of the habitat(s) 
potentially affected by the proposed project and the manner in which they 
will be protected, enhanced, or restored. [Emphases added; parentheses 
in original.] 

 
Policy 6.A.19 of the City of Eureka Land Use Plan directs that: 
 

The City shall require establishment of a buffer for permitted development 
adjacent to all environmentally sensitive areas.  The minimum width of a 
buffer shall be 100 feet, unless the applicant for the development 
demonstrates on the basis of site specific information, the type and size of 
the proposed development, and/or proposed mitigation (such as the 
planting of vegetation) that will achieve the purpose(s) of the buffer, that a 
smaller buffer will protect the resources of the habitat area. As necessary 
to protect the environmentally sensitive area, the City may require a buffer 
greater than 100 feet.  The buffer shall be measured from the edge of the 
environmentally sensitive area nearest the proposed development to the 
edge of the development nearest to the environmentally sensitive area.  
Maps and supplemental information submitted as part of the application 
shall be used to specifically define these boundaries. [Emphases added.] 

 
LUP Policy 6.A.20 reads as follows:  
 

To protect urban wetlands against physical intrusion, the City shall 
require that wetland buffer areas incorporate attractively designed and 
strategically located barriers and informational signs. 

 
Section 156.052 of the City of Eureka’s Coastal Zoning Code Regulations states, in 
applicable part: 

… 
 

(C)     Environmentally sensitive habitat areas. 
 
(1)     Environmentally sensitive habitat areas within the city's coastal 
zone shall include: 



A-1-EUR-06-028 
EUREKA PACIFIC LLC 
Page 13 
 
 

(a) Rivers, creeks, sloughs, gulches and associated riparian habitats, 
including Eureka Slough, Fay Slough, Cut-Off Slough, Freshwater Slough, 
Cooper Slough, Second Sloughs, Third Slough, and Elk River.5 
(b) Wetlands 
(c) Indian Island, Daby Island, and Woodley Island wildlife area. 
(d) Other habitat areas, such as rookeries, and rare or endangered 
species on state or federal lists. 
(e) Grazed or farmed wetlands. 
 
(2) These areas are generally portrayed on the resources maps, where 
they are designated as wetlands or other natural resources. 
  
(D)  Protection of environmentally sensitive habitat areas.  
Environmentally sensitive habitat areas shall be protected against any 
significant disruption of habitat values, and only uses dependent on such 
resources, including restoration and enhancement projects, shall be 
allowed within such areas.  Development in areas adjacent to 
environmentally sensitive habitat areas shall be sited and designed to 
prevent impacts which would significantly degrade such areas, and shall 
be compatible with the continuance of such habitat areas. 
 
(E) Development in or near natural resource areas.  Prior to the 
approval of a development permit, all developments on lots or parcels 
shown on the land use plan and/or resource maps with a natural resource 
designation or within 250 feet of such designation, or development 
affecting an environmentally sensitive habitat area, shall be found to be in 
conformity with the applicable habitat protection policies of the Local 
Coastal Program. All development plans and grading plans shall show the 
precise location of the habitat(s) potentially affected by the proposed 
project and the manner in which they will be protected, enhanced, or 
restored. Projects which could adversely impact an environmentally 
sensitive habitat area may be subject to a site inspection by a qualified 
biologist to be selected jointly by the city and the applicant. Where 
mitigation, restoration, or enhancement activities are required to be 
performed pursuant to other applicable portions of this Local Coastal 
Program, they shall be required to be performed on city-owned lands on 
the Elk River Spit or on other available and suitable mitigation, 
restoration, or enhancement sites… 
 
(O) Buffers.  A buffer shall be established for permitted development 
adjacent to all environmentally sensitive areas. The width of a buffer shall 
be 100 feet, unless the applicant for the development demonstrates on the 
basis of information, the type and size of the proposed development, 
and/or proposed mitigation (such as planting of vegetation) that will 

                                                 
5  Ibid. 
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achieve the purposes of the buffer, that a smaller buffer will protect the 
resources of the habitat area. For a wetland, the buffer should be 
measured from the landward edge of the wetland. For a stream or river, 
the buffer should be measured landward from the landward edge of 
riparian vegetation or from the top edge of the bank (such as, in 
channelized streams). Maps and supplemental information submitted as 
part of the application should be used to specifically determine these 
boundaries. [Emphases added.] 

 
Finally, in establishing criteria and procedures for addressing uncertainties over the 
extent and/or sensitivity of a particular ESHA, LUP Policy 6.A.24 directs that: 
 

Within the Coastal Zone, where there is a question regarding the 
boundary, buffer requirements, location, or current status of an 
environmentally sensitive area identified pursuant to the policies of this 
General Plan, the City shall require the applicant to provide the City with 
the following: 
a. Base map delineating topographic lines, adjacent roads, location 

of dikes, levees, of flood control channels and tide gates, as 
applicable; 

b. Vegetation map, including identification of species that may 
indicate the existence or non-existence of the sensitive 
environmental habitat area; 

c. Soils map delineating hydric and non-hydric soils; and 
d. Census of animal species that may indicate the existence or non-

existence of the sensitive environmental habitat area. 
The City shall transmit the information provided by the applicant pursuant 
to this policy to the Department of Fish and Game for review and 
comment. Any comments and recommendations provided by the 
Department shall be immediately sent to the applicant for his or her 
response. The City shall make its decision concerning the boundary, 
location, or current status of the environmentally sensitive habitat area in 
question based on the substantial evidence in the record and shall adopt 
findings to support its actions. [Emphasis added.] 

 
2. Discussion: 
 
Natural Resources Section 6 of the certified LUP together with the Chapter 156 of the 
Coastal Zoning Regulations set forth a variety of policies and standards for the protection 
of environmentally sensitive natural resources, including wetlands and riparian vegetated 
areas.  These policies and standards generally require that in the authorization of new 
development the biological integrity of such environmentally sensitive areas be protected 
from significant degradation and, when feasible, enhanced.  New development must be 
shown to have been sited and designed to protect resource areas such that continuance of 
the habitat is assured. 
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The principal method identified within the LCP for protecting environmentally sensitive 
habitat areas (ESHAs) from the effects of new development is the application of a non-
development buffer area between the proposed site development and the outer edge of the 
ESHA.  Ecologically, a buffer is a transition zone between one type of habitat and 
another.  Buffers provide an area of refuge for plants and animals between their normal or 
preferred habitat and human activities.  Buffers also serve to lessen the impacts caused by 
road and paved area runoff, landscape fertilizing, and spills of other household hazardous 
materials that could severely reduce a wetland’s ecological value and the quality of the 
water flowing outward or downward into surface or sub-surface waters.  LUP Policy 
6.A.19 sets a default 100-foot buffer width as the minimum spatial separation to be 
maintained between the development and ESHA.  Although this requirement is reiterated 
in Coastal Zoning Regulation Section 156.052(O), the zoning standard does not expressly 
indicate that a 100-foot width is a minimum requirement as does the language in LUP 
Policy 6.A.19.   
 
In both the LUP and zoning code provisions, an option is enumerated wherein, if an 
applicant can demonstrate, taking into consideration the type and size of the development 
and inclusion of vegetation plantings, that a buffer of less than one hundred feet would 
protect the resources within the adjoining ESHA, the buffer may be reduced to less than 
100 feet in width. 
 
Finally, as set forth in LUP Policy 6.A.24, whenever a question regarding buffer 
requirements arises, the City is directed to transmit the information provided by the 
applicant to the Department of Fish and Game for review and comment. Any comments 
and recommendations provided by the Department are to then be immediately sent to the 
applicant for his or her response.   
 
As discussed in Project History/Background Findings Section II.A, since the 
Commission’s June 16, 2006 action on Substantial Issue, the applicants have proposed a 
series of amendments to the development in an effort to bring the project into greater 
compliance with the LCP’s ESHA protection policies.  These project changes include 
reducing building and parking lot coverages to provide greater physical separation 
between the site improvements and the adjacent wetland resources, revisions to the 
development site plan to change the proposed arrangement of commercial uses to be 
housed at the site, providing various building design features to lessen impacts of noise 
light, and human activities associated with the commercial uses at the site to the 
adjoining ESHA, and offers to conduct offsite wetland restoration to further mitigate for 
the impacts of the development (see Exhibit No. 4). Summarized below are the specific 
mitigation measures proposed for protecting the adjacent wetland and riparian ESHAs 
from the potential adverse effects of the development: 
 
• A 50-foot-wide, averaged-width buffer shall be established between the site 

improvements and the edge of the wetlands along the property’s western 
boundary; 
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• A six-foot-tall cinder-block wall shall be erected along the 50-foot-wide segment 

of buffer in the northwestern corner of the property, between  entire width of the 
property, ten feet outboard on the outside edge of the wetlands, extending from 
the lot’s Vigo Street frontage tying into the retail sales building loading dock and 
extending from the southern side of the building to the property’s southern 
boundary; 

 
• No west-facing windows shall be constructed in the retail sales building situated 

adjacent to the riparian/wetland habitat area; 
 
• No exterior lighting shall be installed: (1) on or along the west side of the retail 

building situated adjacent to the riparian/wetland habitat, except for lighting 
specifically needed for the loading dock; (2) on the west half of the south wall of 
the building; and (3) within outdoor storage area facing the riparian habitat area; 

 
• The loading dock adjacent to the riparian/wetland habitat shall have a roof cover 

and be enclosed on three sides; 
 
• Pursuant to an approved Stormwater Pollution Prevent Plan, no debris, soil, silt, 

sand, bard, slash, sawdust, rubbish, cement or concrete washings, oil or petroleum 
products, or other organic or earthen material from construction operations shall 
be allowed to enter or be placed where it can enter the riparian/wetland ESHA; 

 
• A succession of wax-myrtle, red alder, and willow saplings shall be planted on 

10-foot centers within graded topsoil materials commencing ten feet from the 
cinder-block wall and extending in radial bands to the edge of the wetlands, 
subject to a two-year monitored success rate of 90%; and  

 
• Solid waste debris associated with homeless encampments and illegal dumping 

from an approximate 1,000 square-foot area within the portions of Maurer Marsh 
in proximity to the project site shall be clean-up and disposed of at an appropriate 
solid waste disposal facility. 

 
In addition, the applicants assert that once constructed, by its very presence, the proposed 
commercial sales and service complex, including the cinder-block barrier wall and 
building facades, would afford additional protection to the adjacent ESHAs through 
reducing ambient levels of traffic noise and light.  While periodic loading operations at 
the rear of the building may broadcast light and noise into the adjoining wetland areas, 
the applicants contend that such impacts would be minor when compared to the continual 
high levels of light and noise currently permeating the ESHA from Broadway/Highway 
101.  Furthermore, the applicants suggest that the heightened activity at the project site 
would help discourage illegal camping and dumping within the neighboring 
riparian/wetland areas, incrementally reducing impacts to these ESHAs.  
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Notwithstanding the offers made by the applicant to undertake various improvements and 
enhancements at the project site and on adjoining City-owned lands in the interest of 
restoring the degraded conditions within Maurer Marsh, the Commission finds that the 
development as currently proposed would not be in full compliance with all applicable 
LCP policies intended for the protection of ESHA. 
 
Before examining the adequacy of the proposed reduced-width buffer, the Commission 
examines the width of the actual buffer being provided.  First, the buffer width is variable 
and not a uniform 50 feet throughout its length across the property; the buffer is as 
narrow as 34 feet in some locations.  Secondly, based upon a statistical and geometric 
evaluation of the buffer depicted on the revised site plan, the Commission finds that 
despite claims to the contrary by the applicants’ agent, the proposed reduced-width buffer 
does not average 50 feet.  Table One below summarizes these calculations: 
 
Table One: Analysis of Proposed Averaged Buffer Width 

Buffer Run Distance of 
Buffer Run 

% of Total 
Buffer 

Distance 

Buffer Width 
Ranges and 

Averages (ft)  

% Distance  
x 

Buffer Width 
A 110 35.26 50.00 17.63 
B 45 14.42 56.30 8.12 
C 65 20.83 42.50-56.30 

χ = 49.40 
10.29 

D 22   7.05 34.00-42.50 
χ = 38.25 

2.69 

E 24   7.69 34.00 2.61 
F 21   6.74 34.00-45.00 

χ = 39.50 
2.66 

G 25   8.01 45.00-65.00 
χ = 55.00 

4.56 

Totals: 312 100.00 --- 48.56 
Average Buffer Width 48.56 feet 

 
Notwithstanding the provision of a greater than fifty-foot width along certain portions of 
the buffer’s run across the property, the proposed buffer does not provide a minimum 
average width of even 50 feet. 
 
Thirdly, the Commission finds that while vegetative plantings have been included within 
the proposal for the reduced width buffer, the buffer would be so diminished along 
certain segments of the buffer as to significantly compromise the screening the plants 
would be intended to provide.  Based on a review of the development proposal and site 
visits, the Commission’s staff biologist John Dixon has opined that it may be possible to 
demonstrate that a reduced-width buffer would be adequate to protect the ESHA 
resources at and adjoining the site, noting that, if properly designed, the installation of 
adequate vegetative screening within a reduced buffer of at least 50 feet minimum in all 
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locations could afford greater protection to the habitat than would result from a bare 100-
foot-wide spatial buffer alone.  If adequate space were allocated for a dense band of 
riparian vegetation to mature within the buffer area, the resulting tall and dense thicket 
would likely provide sufficient visual and noise screening to protect the existing habitat 
from disturbance from the proposed development. 
 
As described in Findings Section II, the applicant proposes to plant a succession of wax-
myrtle, red alder, and willow saplings on 10-foot centers within graded topsoil materials, 
commencing ten feet from the cinder-block wall and extending in radial bands toward the 
outer edge of the wetlands.  Arborists generally recommend a minimum 10- to 12-foot 
diameter area in which to grow to allow the trees to spread as they grow to full maturity 
is generally.   
 
Thus, under the proposed planting configuration, adequate space would not be afforded 
along the portions of the buffer where the width falls below a 35- or 36-foot depth 
between the wetland edge and development.  In such localities the density of the 
vegetative growth would be less than that which could be achieved if at least a full 50-
foot buffer width were to be provided and would not support a sufficiently dense or wide 
band of tree canopy and riparian understory to provide an effective screen for the 
adjoining ESHA.  With the reduction in the density of the screening through these 
portions of the buffer, a greater amount of light and glare, noise, and increased visibility 
of the development would likely result which equate to greater degree of potential impact 
on the adjoining ESHA resources.  Therefore, the Commission finds that a reduction in 
the buffer width to less than fifty feet would not provide adequate protection to the 
environmentally sensitive resource areas adjacent to the development, contrary to the 
requirements of the LCP. 
 
Finally, the Commission noted that in spite of the various technical materials provided 
evaluating the habitat utilization and potential impacts of development of the adjacent 
ESHA, a paucity of factual evidence persists with respect to the demonstrated adequacy 
of the proposed reduced-width buffer.  The Commission notes that the scope of the 
wetland delineation potentially did not fully disclose the extent and location of wetlands 
along the periphery of the project site, as the delineation was terminated at the property’s 
southwesterly and northwesterly corners. Therefore, the applicant has not demonstrated 
that the variable width 34-65 feet wide buffer will be adequate to protect the resources of 
ESHA on the adjoining properties from disturbance from the proposed development. 
 
Furthermore, no analysis has been provided about potential development impacts to 
adjoining resources, if any, taking into account the fact that the property borders the 
riparian wetlands along two property sides rather than just one, as is the case with many 
of the other developed sites on the periphery of Maurer Marsh, or recognition that the 
ESHA under consideration comprises not just delineated wetland areas, but both the 
delineated wetland areas as well as the riparian vegetated cover extending onto the site to 
its drip line.  Given these omissions within the biological assessments, the applicant has 
not demonstrated that the proposed 34-65-foot-wide buffer will adequately protect the 
resources of the habitat area.  For example, no discussion has been provided as to how the 
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different wildlife species that have been found to inhabit or likely could inhabit the marsh 
would actually utilize the area, whether for nesting, roosting, or feeding, etc.   Without 
the knowledge of how wildlife are actually using or could potentially use the site for 
habitat, it is not possible to determine how much of a buffer is needed as a wider buffer 
may be needed for protecting particular habitat uses, such as roosting and nesting. 
Therefore, the proposed project is inconsistent with LUP Policy 6.A.19 and Coastal 
Zoning Regulations Section 156.052(O), which require a full 100-foot buffer unless the 
applicant can demonstrate that a smaller buffer will be adequate to protect the resource. 
 
Therefore, based upon the above reasons, the Commission finds that the proposed 
development is inconsistent with the policies and standards of the LCP for protecting 
environmentally sensitive habitat areas, including LUP Policies 6.A.1, 6.A.3, 6.A.7, 
6.A.8, 6.A.19, and Coastal Zoning Regulations Section 156.052 and must be denied. 
 
5. Alternative Uses of the Property 
 
Denial of the proposed permit will not eliminate all economically beneficial or productive 
use of the applicant’s property or unreasonably limit the owner’s reasonable investment 
backed expectations of the subject property.  Denial of this application to develop the 
project site to the extent and manner proposed by the applicant would still leave the 
applicant available alternatives to use the property in a manner that would be consistent 
with the certified LCP and the public access policies of the Coastal Act. 
 
The Commission notes that, even if the 100-foot-wide buffer identified within the LCP as 
a default development setback were to be imposed at the project site, approximately 
32,650 square feet of area along its western side would be designated as non-developable 
resource and buffer area.  Taking into account the 20-foot-wide traffic visibility setback 
that would be imposed along the site’s street frontages, nearly two acres of parcel area 
would remain available for development.  Alternately, if a uniform fifty-foot-wide 
wetland non-development buffer were to be applied outward from the approximately 312 
lineal-foot wetland boundary along the property’s western side, a total of 2.36 acres of 
potentially developable space would remain. Accordingly there exists significant net area 
on the property where the applicant/owner could develop economic uses of the property 
and accommodate a minimum wetland buffer width of at least fifty feet.6  In addition, 
reuse and/or remodeling of the existing buildings on the site to accommodate new 
commercial development would remain an option. 
 
Therefore, the Commission finds that feasible alternatives to the proposed project exist 
for the applicant to make economically beneficial or productive use of the property in a 
manner that would be consistent with the Chapter 3 policies of the Coastal Act. 
 
6. California Environmental Quality Act 

                                                 
6  The Commission notes that, depending upon the occupant use and the scale and intensity 

of a given alternative development scenario at the project site, a 50-foot-wide may not be 
adequate to fully protect the habitat within the adjacent ESHA and may need to be larger. 
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Section 13906 of the California Code of Regulation requires Coastal Commission 
approval of a coastal development permit application to be supported by findings 
showing that the application, as modified by any conditions of approval, is consistent 
with any applicable requirements of the California Environmental Quality Act (CEQA).  
Public Resources Code Section 21080.5(d)(2)(A) of CEQA prohibits a proposed 
development from being approved if there are feasible alternatives or feasible mitigation 
measures available, which would significantly lessen any significant effect that the 
activity may have on the environment. 
 
The Commission incorporates its findings on LCP and Coastal Act consistency at this 
point as if set forth in full.  These findings address and respond to all public comments 
regarding potential significant adverse environmental effects of the project that were 
received prior to preparation of the staff report. 
 
As discussed herein in the findings addressing the consistency of the proposed project 
with the standards of the certified LCP and the public access policies of the Coastal Act, 
the proposed project is not consistent with the policies of the LCP that restrict the design 
and siting of development adjacent to environmentally sensitive habitat areas, including 
wetlands and riparian areas. 
 
As also discussed above in the findings addressing project alternatives, there are feasible 
alternatives available which would substantially lessen any significant adverse impact 
that the activity may have on the environment.  Therefore, the Commission finds that the 
proposed project cannot be found consistent with the requirements of the Coastal Act to 
conform to CEQA. 
 
 
III. EXHIBITS: 
 
1. Regional Location Map 
2. Vicinity Map 
3. Portion, DWR/CCC Aerial Photograph 189-25, 1:12,000, May, 30, 2001 – Project Setting 
4. Portion, DWR/CCC Aerial Photograph 189-25, 1:12,000, May, 30, 2001 – Project Site 
5. Project Site Plan 
6. Notice of Final Local Action 
7. Appeal, filed May 5, 2006 (Wan & Caldwell) 
8. Wetlands Delineation and ESHA Buffer Analysis 
9. Wildlife Habitat Utilization and Impact Assessment 
10. California Department of Fish and Game Comment Letter 
11. Applicant’s Correspondence 
















































































































































































































































































































