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STAFF REPORT AND RECOMMENDATION ON APPEAL
 
 
LOCAL GOVERNMENT:  City of Encinitas 
 
DECISION:  Approved with Conditions 
 
APPEAL NO.:  A-6-ENC-06-101 
 
APPLICANT:  Salvatore Albani 
 
PROJECT DESCRIPTION:  Demolish an existing single-family residence and construct 

an approximately 3,962 sq. ft. two-story single-family residence on an 
approximately 25,832 sq. ft. blufftop lot. 

 
PROJECT LOCATION:  629 Fourth St., Encinitas, San Diego County. 
   APN No. 258-151-23 
 
APPELLANT:  Commissioners Patrick Kruer and Steve Padilla 
              
  
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that 
substantial issue exists with respect to the grounds on which the appeal has been filed.   
              
 
SUBSTANTIVE FILE DOCUMENTS:  Certified City of Encinitas Local Coastal 
Program; Appeal Applications by Commissioners Patrick Kruer and Steve Padilla dated 
8/25/06; City of Encinitas Case #05-068/DR/CDP; “Report of Preliminary Geotechnical 
Investigation” by Christian Wheeler Engineering dated 6/14/04; “Response to Initial 
Review of Application for a Design Review and Coastal Development Permit” by 
Christian Wheeler dated 1/30/06. 
              
 
I.  Appellant Contends That: The City’s decision is inconsistent with several provisions 
of the City’s LCP which require that new development on the blufftop be supported by a 
site-specific geotechnical report that addresses the necessary bluff edge setback based on 
overall site stability and the potential need of shoreline protection over the lifetime of the 
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development.  In addition the appellants contend the City failed to require that the bluff 
face seaward of the proposed residence be protected through the application of an open 
space easement or comparable measure as required by the LCP.  The appellants also 
assert that the proposed development will occur on an illegally created lot in that a 
coastal development permit was never obtained for a lot merger that occurred in 1990. 
              
 
II.  Local Government Action:  The coastal development permit was approved by the 
City of Encinitas Planning Commission on July 20, 2006.  Specific conditions were 
attached which, among other things, prohibit bluff protection for any improvements 
located within 40 ft. setback area; a requirement that threatened improvements within the 
40 ft. setback area be removed when bluff edge retreats to within 1 foot of an 
improvement and that they be relocated eastward in 10 ft. increments; and a requirement 
that an existing chain link fence and post within 5 ft. of the bluff edge be cut and 
removed unless cutting of posts will adversely affect bluff stability, then only the chain 
link portion shall be removed.   
              
 
III. Appeal Procedures.  After certification of a municipality’s Local Coastal Program 
(LCP), the Coastal Act provides for limited appeals to the Coastal Commission of certain 
local government actions on coastal development permit applications.  One example is 
that the approval of projects within cities and counties may be appealed if the projects are 
located within mapped appealable areas.  The grounds for such an appeal are limited to 
the assertion that “development does not conform to the standards set forth in the 
certified local coastal program or the [Coastal Act] public access policies.”  Cal. Pub. 
Res. Code § 30603(b)(1).  Where the local government action is approvable on the basis 
that the project is located between the sea and the first public road paralleling the sea or 
within 300 ft. of the mean high tide line, the grounds are limited to those contained in 
Section 30603(b)(1) of the Coastal Act.   
 
After the local government has taken final action on an appealable project, it must send a 
notice of that final action (NOFA) to the Commission.  Cal. Pub. Res. Code § 30603(d); 
14 C.C.R. § 13571.  Upon proper receipt of a valid NOFA, the Commission establishes 
an appeal period, which runs for 10 working days.  Cal. Pub. Res. Code § 30603(c); 14 
C.C.R. § 13110 and 13111(b).  If an appeal is filed during the appeal period, the 
Commission must “notify the local government and the applicant that the effective date 
of the local government action has been suspended,” 14 C.C.R. § 13572, and it must set 
the appeal for a hearing no later than 49 days after the date on which the appeal was filed.  
Cal. Pub. Res. Code § 30621(a). 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the 
sort involved here unless the Commission determines that no substantial issue is raised by 
the appeal.  If the staff recommends “substantial issue” and no Commissioner objects, the 
Commission will proceed to a de novo hearing on the merits of the project, either 
immediately or at a later date, with the hearing held open in the interim. 
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If the staff recommends “no substantial issue” or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue.  It takes a 
majority of Commissioners present to find that no substantial issue is raised.  If 
substantial issue is found, the Commission will proceed to a full public hearing on the 
merits of the project either immediately or at a subsequent meeting.  If the Commission 
conducts a de novo hearing on the permit application, the applicable test for the 
Commission to consider is whether the proposed development is in conformity with the 
certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Coastal Act requires that, for a permit to be granted, a finding 
must be made by the approving agency, whether the local government or the Coastal 
Commission on appeal, that the development is in conformity with the public access and 
public recreation policies of Chapter 3 of the Coastal Act.   
 
The only persons qualified to testify before the Commission at the “substantial 
issue” stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government.  
Testimony from other persons must be submitted in writing.  At the time of the de novo 
hearing, any person may testify. 
              
 
IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION:  I move that the Commission determine that Appeal No. A-6-

ENC-06-101 raises NO substantial issue with respect to the 
grounds on which the appeal has been filed under § 30603 of the 
Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on 
the application, and adoption of the following resolution and findings.  Passage of this 
motion will result in a finding of No Substantial Issue and the local action will become 
final and effective.  The motion passes only by an affirmative vote of the majority of the 
Commissioners present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-6-ENC-06-101 presents a substantial 
issue with respect to the grounds on which the appeal has been filed under § 30603 of the 
Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the public 
access and recreation policies of the Coastal Act. 
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V.   Findings and Declarations. 
 
 The Commission finds and declares as follows: 
 
 1.  Project Description.  The development, as approved by the City,  involves the 
demolition of an existing single-family residence and detached garage, and construction 
of an approximately 3,962 sq. ft. two-story single-family residence that includes an 
approximately 366 sq. ft. attached garage on an approximately 25,832 sq. ft. blufftop lot.  
The existing residence is located at approximately 25 ft. from the bluff edge at its closest 
point and the new residence is proposed to be setback to approximately 46 ft. from the 
bluff edge.  In addition, the second floor will be cantilevered approximately 9 ft., 2 in. 
into the required 46 ft. geologic setback area (as determined by the applicant’s 
geotechnical report).  At grade improvements approved within the 46 ft. geologic setback 
area include landscaping, drainage pipes, catch basin, decomposed granite walkway, and 
a six-foot gate.  

 
The existing single-family residence was constructed prior to enactment of the Coastal 
Act.  Although the subject approximately 25,832 sq. ft. lot was created in 1990 with the 
merger of three lots and a portion of a fourth, no coastal development permit was ever 
approved by the Commission or subsequently by the City of Encinitas (following its 
implementation of the Certified LCP in May of 1995) for the lot merger.  
 
The subject site is located on the west side of an unimproved section of Fourth St., 
approximately one lot south of E St. and approximately two blocks south of the 
Moonlight Beach Park in the City of Encinitas. 
 
     2.  Geologic Stability.  Section 30.34.020(D) of the Implementation Plan states, in 
part:  
 

APPLICATION SUBMITTAL REQUIREMENTS.  Each application to the City for a 
permit or development approval for property under the Coastal Bluff Overlay Zone shall 
be accompanied by a soils report, and either a geotechnical review or geotechnical report 
as specified in paragraph C "Development Processing and Approval" above.  Each 
review/report shall be prepared by a certified engineering geologist who has been pre-
qualified as knowledgeable in City standards, coastal engineering and engineering 
geology.  The review/report shall certify that the development proposed will have no 
adverse affect on the stability of the bluff, will not endanger life or property, and that 
any proposed structure or facility is expected to be reasonably safe from failure and 
erosion over its lifetime without having to propose any shore or bluff stabilization to 
protect the structure in the future.  Each review/report shall consider, describe and 
analyze the following:  (Ord. 95-04) 

 
1.  Cliff geometry and site topography, extending the surveying work beyond the site 
as needed to depict unusual geomorphic conditions that might affect the site; 
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2.  Historic, current and foreseeable-cliffs erosion, including investigation or 
recorded land surveys and tax assessment records in addition to land use of historic 
maps and photographs where available and possible changes in shore configuration 
and sand transport; 

  
3.  Geologic conditions, including soil, sediment and rock types and characteristics 
in addition to structural features, such as bedding, joints and faults; 
 
4.  Evidence of past or potential landslide conditions, the implications of such 
conditions for the proposed development, and the potential effects of the 
development on landslide activity;   
 
5.  Impact of construction activity on the stability of the site and adjacent area;  
 
6.  Ground and surface water conditions and variations, including hydrologic 
changes caused by the development e.g., introduction of irrigation water to the 
ground water system; alterations in surface drainage); 

 
7.  Potential erodibility of site and mitigating measures to be used to ensure 
minimized erosion problems during and after construction (i.e., landscaping and 
drainage design); 

 
 8.  Effects of marine erosion on seacliffs and estimated rate of erosion at the base of 

the bluff fronting the subject site based on current and historical data; (Ord. 95-04)   
 
 9.  Potential effects of seismic forces resulting from a maximum credible 

earthquake; 
 
 10. Any other factors that might affect slope stability; 
 

  11. Mitigation measures and alternative solutions for any potential impacts. 
   

The report shall also express a professional opinion as to whether the project can be 
designed or located so that it will neither be subject to nor contribute to significant 
geologic instability throughout the life span of the project.  The report shall use a current 
acceptable engineering stability analysis method and shall also describe the degree of 
uncertainty of analytical results due to assumptions and unknowns.  The degree of 
analysis required shall be appropriate to the degree of potential risk presented by the site 
and the proposed project. 
 

In addition to the above, each geotechnical report shall include identification of the 
daylight line behind the top of the bluff established by a bluff slope failure plane 
analysis.  This slope failure analysis shall be performed according to geotechnical 
engineering standards, and shall: 
 
 - Cover all types of slope failure. 
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 -           Demonstrate a safety factor against slope failure of 1.5. 
 
 - Address a time period of analysis of 75 years. 
 
  [ . . .]  (Emphasis added) 

 
In addition, Public Safety (PS) Policy 1.3 of the City’s LUP requires that:  

 
The City will rely on the Coastal Bluff and Hillside/Inland Bluff Overlay Zones to 
prevent future development or redevelopment that will represent a hazard to its 
owner or occupants, and which may require structural measures to prevent 
destructive erosion or collapse. 

 
In addition, PS Policy 1.6 of the LUP requires that: 

 
The City shall provide for the reduction of unnatural causes of bluff erosion, as 
detailed in the Zoning Code, by: 
 
[ . . .] 
 
Requiring new structures and improvements to existing structures to be set 
back 25 feet from the inland blufftop edge, and 40 feet from coastal blufftop edge 
with exceptions to allow a minimum coastal blufftop setback of no less than 25 
feet.  For all development proposed on coastal blufftops, a site-specific 
geotechnical report shall be required.  The report shall indicate that the coastal 
setback will not result in risk of foundation damage resulting from bluff erosion 
or retreat to the principal structure within its economic life and with other 
engineering evidence to justify the coastal blufftop setback. (Emphasis added) 

 
The project approved by the City is located within the Coastal Bluff Overlay Zone and 
the residence will be sited approximately 46 ft. from the edge of an approximately 90 ft.-
high coastal bluff subject to marine erosion.  The appellants assert that the geotechnical 
report prepared for the subject development was inadequately prepared such that it cannot 
be determined if the proposed geologic setback of 46 ft. is adequate to meet the standards 
of the Section 30.34.020(D) of the City’s certified IP. 
 
As cited above, Section 30.34.020(D) requires that many factors be analyzed within the 
geotechnical report for new development on the blufftop including an estimate of the 
long-term erosion rate at the site.  The geotechnical report prepared by the applicant has 
identified a site-specific estimate of the long-term erosion rate and found it to be 
approximately 0.24 ft. per year.  The Commission’s staff geologist has reviewed this 
report and concurs with this site-specific estimate.  
 
However, in order to find the appropriate geologic setback for the blufftop home, the 
Certified LCP requires not only that a long-term erosion rate be adequately identified but 
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also that the geotechnical report demonstrate that an adequate factor of safety against 
slope failure, i.e., landsliding, of 1.5 will be maintained over 75 years.  In this case, the 
appellants assert that the geotechnical report approved by the City only identified the 1.5 
factor of safety under present conditions.  The Commission’s staff geologist has reviewed 
the appellants’ assertions and the geotechnical reports prepared by the applicants’ 
representative, which were relied on by the City.  Based on this review, the 
Commission’s staff geologist has determined that the applicant’s geotechnical report has 
not adequately demonstrated a setback that will prevent reasonable risk of damage within 
the economic life of the principal structure (see PS Policy 1.6).  In order to find the 
appropriate geologic setback, the above-cited LCP provisions require not only that an 
adequate factor of safety against landsliding be shown under present conditions, but also 
that it addresses stability over 75 years (See IP section 30.34.020(D)).  Therefore, in 
estimating an appropriate setback for new blufftop development, it is necessary to first 
estimate the configuration of the bluff 75 years from now.  The simplest way to 
accomplish this is to assume that the bluff will have the same topographic configuration 
as at present, but the entire bluff will have migrated landward due to coastal bluff retreat. 
Applying the site-specific historical long-term average bluff retreat-rate of 0.24 ft/yr, this 
would mean that the bluff would be 18 ft. landward of its current location.  Next, it must 
be demonstrated that the site would have a factor of safety against landsliding of 1.5 or 
greater.  For instance, in this case, if the location of the 1.5 factor of safety for current 
conditions of 46 ft. (as identified by the applicant’s geotechnical report under current 
conditions) were added to the estimated bluff erosion over 75 years, the Commission’s 
staff geologist would recommend a geologic setback of approximately 64 ft. from the 
edge of the bluff.  In this case, the City only required a setback of 46 ft., which appears to 
be an insufficient distance to assure the new home is safe from erosion such that it will 
not need shoreline protection over its lifetime.  Thus, based on a review of the 
geotechnical information by the Commission’s staff geologist, the appellants have raised 
a substantial issue. 
 
A second issue raised by the appellants involves the conservation of the bluff face seaward 
of the proposed development with the application of an open space easement or other 
device so as prohibit future shoreline protective measures from being installed.  Public 
Safety Policy 1.6 of the City’s Land Use Plan requires, in part, that: 
 

The City shall provide for the reduction of unnatural causes of bluff erosion, as 
detailed in the Zoning Code, by: 
 
[ . . .] 

 
g.  Permanently conserving the bluff face within an open space easement or other 
suitable instrument.  
  

 [ . . . ] 
 
The appellants contend that the City should have required the use of an open space 
easement over the bluff face that is owned by the applicant.  As cited above, PS Policy 
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requires the City prevent unnatural causes of bluff erosion, by among things, protecting 
the bluff face by conserving it within an open space easement or other “suitable device”.  
By placing the bluff face within an open space easement the property owner and any 
future owner would be advised that no future development such as a shoreline protective 
device could ever be constructed on the bluff face.  Alternatively, the City could have 
required as an “alternative device” that the applicant waive their right to construct 
shoreline protective devices to protect the proposed development.  However, in this case, 
the City failed to require that the bluff face owned by the applicant be placed within an 
open space easement or other device to assure that the applicant or any future owner 
acknowledges that the area cannot be used for future shoreline protection.   Therefore, the 
appellants have raised a substantial issue. 
  
Finally, the appellants assert that the proposed lot on which the City approved the 
development to occur is an illegal lot.  Specifically, the appellants identified that in 1990 
the City of Encinitas issued a Certificate of Compliance for the merger of three adjacent 
lots, a portion of a street vacation and a portion of another lot in order to create the 
subject approximately 25,832 sq. ft. parcel.  Lot mergers are considered development 
under both the Coastal Act and the City of Encinitas Certified LCP.  In 1990, the Coastal 
Commission had permit jurisdiction over the subject property.  After May 15, 1995, the 
City began implementation of its Certified LCP and, thereby, obtained coastal permit 
jurisdiction over the property.  However, the lot merger never received a coastal 
development permit from either the Commission or the City.  Therefore, the appellant’s 
contention that the City approved development on an illegal lot appears to be correct and 
raises a substantial issue. 
 
In summary, based on the information relied on by the City, it appears that an insufficient 
geologic setback may have been approved such that the approved home may not be safe 
from erosion and bluff retreat over 75 years and thus, may require shoreline protection at 
some point over its lifetime, which would be inconsistent with Section 30.34.020(D) of 
the City’s certified IP.  In addition, as required by PS Policy 1.6 of the LUP, the City 
should have required the bluff face that is owned by the subject applicant be placed 
within an open space easement or other device (such as a waiver of the right for future 
shoreline protective devices to protect the new residence) which would prohibit any 
future use of the bluff face for shoreline protective devices.  Finally, the City should have 
not approved new development on an illegal lot or should have processed a coastal 
development permit for the lot merger before approving new development on the lot.  
Therefore, the City’s action raises a substantial issue regarding consistency with the 
requirements of the LCP as asserted by the appellants.   
 
 
(\\Tigershark1\Groups\San Diego\Reports\Appeals\2006\A-6-ENC-06-101 Albani.doc) 
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