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STAFF REPORT AND RECOMMENDATION ON APPEAL
 
 
LOCAL GOVERNMENT:  City of Encinitas 
 
DECISION:  Approved with Conditions 
 
APPEAL NO.:  A-6-ENC-06-110 
 
APPLICANT:  Dale L. Schreiber 
 
PROJECT DESCRIPTION:  Subdivision of a 0.45 acre two-parcel property into four (4) 

residential lots (total).  
 
PROJECT LOCATION:  1531 San Elijo Avenue, Cardiff, Encinitas, San Diego County.   
 APNS 260-630-12, 260-630-13. 
 
APPELLANTS:  Randy and Carrie Wastal 
              
 
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that no 
substantial issue exists with respect to the grounds on which the appeal has been filed.  
Based on review of the City’s file and information provided by the appellants, staff has 
concluded that the development, as approved by the City, is consistent with all applicable 
LCP provisions, is in character with the overall surrounding community, and will not 
result in any adverse impacts on water quality.   
              
 
SUBSTANTIVE FILE DOCUMENTS:  Certified City of Encinitas Local Coastal 
Program; Appeal Applications by Randy and Carrie Wastal dated 9/8/06; City of 
Encinitas Case #04-178/TPM/CDP.  
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I.  Appellants Contend That:  The proposed development is inconsistent with the policies 
of the certified LCP which pertain to the calculation of “gross acreage” and the number 
of lots that can be permitted after deduction of site constraints from total “gross acreage”.  
The appellant also contends that four lots will result in adverse impacts to water quality 
that can be lessened if three lots are permitted instead.  
              
 
II.  Local Government Action:  The project was approved by the Planning and Building 
Director on 7/5/06.  The coastal development permit was subsequently appealed by the 
subject appellants to the City Council on 8/23/06.  At that hearing the City Council did 
not uphold the appeal and approved the Coastal Development Permit.  Specific 
conditions were attached which, among other things, require that the applicant dedicate 
ten foot wide right-of-way pedestrian access; that in lieu of providing the required 
standard sidewalk, curb, and gutter, that a lien for future public improvements be 
recorded against the property prior to issuance of the grading permit for the property; that 
the developer provide water quality Best Management Practices (BMPs); and, several 
other conditions.   
              
 
III.  Appeal Procedures/Substantial Issue Analysis:  After certification of a Local Coastal 
Program (LCP), the Coastal Act provides for limited appeals to the Coastal Commission 
of certain local government actions on coastal development permits.  Projects within 
cities and counties may be appealed if they are located within mapped appealable areas.   
 
Section 30604(b)(1) of the Coastal Act states: 
 

The grounds for an appeal pursuant to subdivision (a) shall be limited to an 
allegation that the development does not conform to the standards set forth in the 
certified local coastal program or the public access policies set forth in this 
division. 

 
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 
 

With respect to appeals to the commission after certification of a local coastal 
program, that no substantial issue exists with respect to the grounds on which an 
appeal has been filed pursuant to Section 30603. 

 
If the staff recommends "substantial issue" and no Commissioner objects, the 
Commission will proceed directly to a de novo hearing on the merits of the project.  If the 
staff recommends "no substantial issue" or the Commission decides to hear arguments 
and vote on the substantial issue question, proponents and opponents will have 3 minutes 
per side to address whether the appeal raises a substantial issue.  It takes a majority of 
Commissioners present to find that no substantial issue is raised.  If substantial issue is 
found, the Commission will proceed to a full public hearing on the merits of the project.  
If the Commission conducts a de novo hearing on the permit application, the applicable 
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test for the Commission to consider is whether the proposed development is in 
conformity with the certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Section 30604(c) of the Act requires that a finding must be made by the approving 
agency, whether the local government or the Coastal Commission on appeal, that the 
development is in conformity with the public access and public recreation policies of 
Chapter 3.  In other words, in regard to public access questions, the Commission is 
required to consider not only the certified LCP, but also Chapter 3 policies when 
reviewing a project on appeal. 
 
The only persons qualified to testify before the Commission at the "substantial issue" 
stage of the appeal process are the applicant, persons who opposed the application before 
the local government (or their representatives), and the local government.  Testimony 
from other persons must be submitted in writing.  At the time of the de novo hearing, any 
person may testify. 
 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question" (Cal. Code 
Regs. titl. 14 section 13155(b).  In previous decisions on appeals, the Commission has 
been guided by the following factors: 
 
 1. The degree of factual and legal support for the local government's decision that 

the development is consistent or inconsistent with the certified LCP; 
 
 2. The extent and scope of the development as approved or denied by the local 

government; 
 
 3. The significance of the coastal resources affected by the decision; 
 
 4. The precedential value of the local government's decision for future 

interpretations of its LCP; and 
 
 5. Whether the appeal raises only local issues, or those of regional or statewide 

significance. 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing petition 
for a writ of mandate pursuant to the Code of Civil Procedure, section 1094.5. 
 
In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that the development approved by the City does not raise a 
substantial issue with regard to the appellants' contentions regarding coastal resources. 
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IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION: I move that the Commission determine that Appeal No. 

A-6-ENC-06-110 raises NO substantial issue with 
respect to the grounds on which the appeal has been 
filed under § 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION OF NO SUBSTANTIAL ISSUE: 
 
Staff recommends a YES vote.  Passage of this motion will result in a finding of No 
Substantial Issue and adoption of the following resolution and findings.  If the 
Commission finds No Substantial Issue, the Commission will not hear the application de 
novo and the local action will become final and effective.  The motion passes only by an 
affirmative vote by a majority of the Commissioners present. 
 
RESOLUTION TO FIND NO SUBSTANTIAL ISSUE: 
 
The Commission finds that Appeal No. A-6-ENC-06-110 does not present a substantial 
issue with respect to the grounds on which the appeal has been filed under § 30603 of the 
Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the public 
access and recreation policies of the Coastal Act. 
              
 
V.  Findings and Declarations. 
 
 The Commission finds and declares as follows: 
 

1.  Project Description.  The development as approved by the City includes a coastal 
development permit to subdivide two lots comprising 0.45-gross acres into four-(4) lots 
for the future development of four single-family residences.  An existing single-family 
residence will be remodeled to conform to the required setback from the property lines or 
removed in its entirely prior to recordation of the final parcel map.  The existing single-
family residence is located at the easternmost part of the property (where proposed Parcel 
4 is located). 

 
The subject site is located on the east side of San Elijo Avenue in the community of 
Cardiff in the City of Encinitas.  Surrounding development includes residential 
development to the north, south and east and San Elijo Avenue to the west.  Across San 
Elijo Avenue is the North County Transit District (NCTD) railroad right-of-way and on 
the other side of the railroad is Highway 101 and the ocean beyond that.   
 
Each proposed parcel will have access to San Elijo Avenue via a private access easement 
along the southerly boundary of the subdivision.  The proposal as approved by the City 
includes construction of the private access, right-of-way (ROW) improvements, and 
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facilities for drainage and storm-water cleansing.  A 10-foot wide pedestrian easement is 
required to be located along the property’s western boundary adjacent to San Elijo 
Avenue.   
 
 2.  Permitted Density.  The proposed subdivision is located within the R-11 
(Residential 11) Zone which requires a minimum lot size of 3,950 sq. ft. and a minimum 
lot dimension of 40 feet in width and 90 feet in depth.  The proposed four lots meet those 
standards.  The appellants assert that the City failed to adequately determine the “gross 
acreage” of the development and that if it had accurately calculated “gross acreage” then 
there would not be sufficient acreage to create four lots consistent with the R-11 zone.  
They assert, “[t]he City’s definition of  ‘gross acreage’ says that it is before areas to be 
dedicated or reserved for public use are deducted from the lot.” (Ref. Appeal Application, 
Exhibit #3).  While the City’s LCP does not have a definition for “gross acreage”, it does 
have a definition for “gross area”, which states: 
 

GROSS AREA shall mean the total horizontal area within the lot lines of a lot or 
parcel of land before public or private streets, easements or other areas to be 
dedicated or reserved for public use are deducted from such lot or parcel. 

 
In this case, the gross area for the subject development is .45-acres.  In other words, this 
is the total area of the two existing lots before any constraints such as public or private 
streets are deducted.  However, in order to determine the number of allowable lots based 
the density requirements of the City’s zoning ordinance, the “net acreage” must be 
calculated.  The LCP defines “net acreage” as: 
 

NET ACREAGE for the purpose of calculating density, shall mean the slope 
adjusted unconstrained gross acreage within the property.  Constrained acreage shall 
include flood plains, beaches, permanent bodies of water, significant wetlands, major 
power transmission easements, railroad track beds, existing and future right-of-way 
and easements for public and private streets/roads, and the area contained within the 
panhandle portion of an panhandle lot in a zone where the minimum lot size is 
10,000 square feet or less. 

 
While the appellants do not specifically say so in their appeal application, it appears they 
contend that a 10 ft. wide pedestrian easement that the City required as a condition of 
approval should have been included as constrained acreage and, therefore, subtracted 
from the net acreage total.  However, as the above cited definition delineates, only 
existing and future easements for public and private streets/roads are to be excluded.  
There is no provision to exclude “pedestrian easements” from the calculation of “net 
acreage.”  Furthermore, with regard to the number of lots permitted, the proposed 
subdivision will create four lots that exceed the minimum requirements for lot 
dimensions and area, consistent with the R-11 zone which requires a minimum lot size of 
3,950 net square feet.  Specifically, the proposed lot acreages are as follows:   
 
      Parcel 1:  3,960 sq.ft. (net)/4,860 sq.ft. (gross)  
      Parcel 2:  3,960 sq.ft. (net)/4,708 sq.ft. (gross)  
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      Parcel 3:  3,960 sq.ft. (net)/4,708 sq.ft. (gross)  
      Parcel 4:  4,494 sq.ft. (net)/4,494 sq.ft. (gross).   
 
The only deductions that are required to be made to the net acreage calculation are for 
slopes and the private road easement.  After deduction of these areas, the adjusted net 
acreage of the entire property is 0.37 acres, which can support the proposed four dwelling 
units, consistent with zoning requirements and the certified LCP.  Specifically, the four 
proposed residential lots on a 0.37 net acre yields a density of 10.8 dwelling units per net 
acre, consistent with the R-11 zone designation which permits a maximum density of 11 
dwelling units per net acre.  As the City noted, the pedestrian access easement would be 
separate from the proposed right-of-way dedication and would not be a part of the public 
right-of-way for the public street; therefore, it is not deducted when performing the net 
acreage calculations (ref. Section 30.16.010B2 of the Municipal Code).  In addition, the 
proposed four lots for single-family residential development will be consistent with the 
existing mix of single- and multi-family residential development in the area.  Therefore, 
the appellants’ assertion that the proposed project is inconsistent with the zoning 
requirements of the certified LCP is incorrect and does not raise a substantial issue. 
 
In summary, based upon a review of all of the information, the Commission finds that the 
proposed  subdivision is fully consistent with the density requirements of the certified 
LCP.  Therefore, the Commission finds that the appeal does not raise a substantial issue 
regarding the proposed development’s conformity with the density requirements as 
asserted by the appellants. 
 
      3.  Drainage/Runoff.  The appellants have also raised a second issue with regard to 
the development approved by the City.  They assert that by allowing four dwelling units 
(rather than three), more surface drainage will drain into the ocean.  They also assert that 
with a lesser density on the property, there would be less hardscape and less impervious 
surfaces which would result in an increase in landscaping to filter runoff rather than 
being directed to the street.  In response to these assertions, the Commission finds that the 
proposed development will not result in any adverse impacts to water quality.  Any new 
development on the newly created lots will be required to meet the City LCP standards to 
assure that all runoff is effectively treated on-site before entering into the street or other 
discharge location.  In addition, any new development on the site will also require 
landscaping through which drainage can be directed.  The proposed project has also been 
conditioned such that Best Management Practices will be required.   
 
Specifically, as part of the City’s coastal development permit, BMPs will be required to 
treat the access driveway and runoff.  The proposed driveway is also required to be 
sloped towards a grassy swale along one side of the driveway to treat runoff.  The swale 
is required to be below a 2% slope and reinforced with a City-approved geogrid to 
prevent erosion, etc.  In addition, a private drainage system is also required to be 
provided for the purposes of collecting runoff from the adjacent property to the east and 
to prevent surface cross-lot drainage.  This drainage system will intercept and conduct 
runoff safely onto San Elijo Avenue.  Therefore, in summary, the proposed four-lot 
subdivision, with implementation of the BMPs, adequately addresses water quality issues 
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and no impacts to water quality would occur to any greater degree with the creation of 
four lots vs. three lots.  Therefore, the Commission finds that the appeal does not raise a 
substantial issue regarding the proposed development’s consistency with the water 
quality policies of the certified LCP. 
 
        4.  Conclusion.  In summary, the development as approved by the City, is consistent 
with all applicable LCP land use policies and provisions/development standards of the 
certified LCP Implementation Plan.  The project, as approved by the City, is consistent 
with the density requirements and will not result in any adverse impacts on the character 
of the surrounding community or to water quality.  Therefore, the Commission finds that 
the appeal does not raise a substantial issue with regard to the project’s consistency with 
the certified LCP or the public access policies of the Coastal Act. 

 
        5.  Substantial Issue Factors.   As discussed above, there is strong factual and legal 
support for the City’s determination that the proposed development is consistent with the 
certified LCP.  The other factors that the Commission normally considers when 
evaluating whether a local government’s action raises a substantial issue also support a 
finding of no substantial issue.  The proposed project will result in the creation of four 
lots that are consistent in size and scale with other properties in the vicinity and is not of 
unusual extent or scope.  In addition, no variances from required development standards 
were approved by the City.  The objections to the project suggested by the appellants do 
not raise any substantial issues of regional or statewide significance. 
 
(G:\San Diego\Reports\Appeals\2006\A-6-ENC-06-110 Schreiber stfrpt.doc) 
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