
STATE OF CALIFORNIA - THE RESOURCES AGENCY                                                                                ARNOLD SCHWARZENEGGER, Governor 
 

CALIFORNIA COASTAL COMMISSION 
South Coast Area Office 
200 Oceangate, Suite 1000 
Long Beach, CA 90802-4302 
(562) 590-5071 

 

Staff: Fernie Sy-LB 
Staff Report: October 26, 2006 
Hearing Date: November 14-17, 2006 
Commission Action: 

 
ST

DISPUTE RESOLUTION 
NUMBER: 
 
LOCAL CDP NO.: 
 
LOCAL JURISDICTION: 
 
“APPELLANT”: 
 
 
APPLICANT FOR LOCA
 
PROJECT LOCATION: 
 
 
DESCRIPTION: Pub

app
con
6,0

 
 
 
SUMMARY OF STAFF R
 
The project opponent and
Dana Point’s decision to g
the Coastal Commission. 
is not appealable to the C
appealable because: 1) th
Coastal Commission base
of the Coastal Act; and 2)
making it appealable to th
Code and Section 30603(
claims and has determine
appealable to the Commis
Executive Director's deter
 
 
 
 
 
 
 
 
 

T 19a
 

AFF REPORT:  APPEALABILITY 
 
 

  
  5-06-401-EDD 

  05-25 

  City of Dana Point 

  The Williams Law Firm, PC,  
  Attn: Joseph R. McFaul, Esq. 

L PERMIT:  Usha Gopal 

  34142 Chula Vista, City of Dana Point 
  (Orange County) 

lic hearing on appealability to Commission of the City of Dana Point’s 
roval of Coastal Development Permit application #05-25 for the 
struction of a new 4,485 square foot, 3-level single-family residence on a 
04 square foot parcel. 

ECOMMENDATION: 

 would-be appellant (hereinafter, “McFaul”) contends that the City of 
rant Coastal Development Permit (herein “CDP”) 05-25 is appealable to 
 According to the City of Dana Point (herein “City”), the proposed project 
oastal Commission.  McFaul claims that the proposed project is 
e development is located on a coastal bluff, making it appealable to the 
d on Section 9.75.010 of the City Zoning Code and Section 30603(a)(2) 

 the development is located within a sensitive coastal resource area, 
e Coastal Commission based on Section 9.75.010 of the City Zoning 
a)(3) of the Coastal Act.  The Executive Director has reviewed McFaul’s 
d that the City's action on Coastal Development Permit 05-25 is not 
sion.  Commission staff recommends that the Commission uphold the 
mination that the City's action is not appealable. 



Executive Director Dispute Resolution 5-06-401-EDD 
Appealability of Gopal Property 

Page 2 of 44 
 

 
 

 
I. STAFF RECOMMENDATION ON APPEALABILITY 

DETERMINATION 
 
Staff recommends that the Commission adopt the following findings and resolution to determine 
that the City’s approval of Local Coastal Development Permit 05-25 is an action on a Coastal 
Development Permit application that is not appealable to the Commission. 

 
MOTION: I move that the Commission reject the Executive Director’s determination 

that Coastal Development Permit 05-25, approved by the City of Dana Point 
on August 23, 2006, is not appealable to the Coastal Commission under 
Public Resources Code Section 30603. 

 
Staff Recommendation that City of Dana Point Coastal Development Permit No. 05-25 
is NOT Appealable:
 
Staff recommends a NO vote on the motion.  Failure of this motion will result in (1) the 
Commission upholding the Executive Director’s determination that the City’s approval of 
CDP 05-25 is an action on a Coastal Development Permit application that is not appealable 
to the Commission, (2) the Commission’s adoption of the following resolution and findings, 
and (3) the local government action becoming effective.  A majority of the Commissioners 
present is required to approve the motion. 
 
RESOLUTION: 
 
The Commission hereby (1) finds that it does not have appeal jurisdiction in this matter 
pursuant to California Public Resources Code Section 30603 because the City’s approval 
of CDP 05-25 is not an action on a Coastal Development Permit application that is 
appealable to the Commission and (2) adopts the findings recommended by staff below, or 
as modified at the hearing, to support the conclusions set forth in the staff report. 
 

II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. BACKGROUND ON THE PROJECT AND COASTAL COMMISSION AND CITY ACTIONS 
 
The subject site is located at 34142 Chula Vista, in the City of Dana Point, Orange County (Exhibit 
#1).  The project site is a 6,004 square foot vacant lot that fronts Chula Vista and Street of the Blue 
Lantern, and the site is zoned as Residential Single Family 7 (RSF 7-1) and has a land use 
designation of Residential 3.5-7 DU/AC.  A single-family structure was previously located on the 
property, but it was demolished in October 2005.  Currently, three vacant, contiguous parcels are 
located in this area of Chula Vista.  Single-family residential developments surround these parcels.  
The applicant has received a Coastal Development Permit (CDP No. 05-25) from the City of Dana 
Point (“City”) for construction of a new 4,485 square foot, 3-level single-family residence on a 6,004 
square foot parcel. 
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The City has issued grading permits and development has commenced at the subject site.  
However, the property owner has been asked by the City to voluntarily hold off on further 
development activity pending resolution of this matter.  The events leading up to this point are as 
follows: 
 
On November 23, 2005 and January 20, 2006, the City issued Public Hearing notices on a 
proposal for a three-story single-family residence, both listing the project as within “the Appeal 
Jurisdiction of the City’s Local Coastal Program” and appealable to the Commission.  However, on 
March 24, 2006, the City issued a Public Hearing Notice listing a scaled down version of the same 
project as not within the appeals jurisdiction and therefore not appealable to the Commission. 
 
On July 10, 2006, Commission staff received a copy of a letter and documents addressed to the 
City of Dana Point City Council, from Joseph R. McFaul, Esq., of The Williams Law Firm, PC, 
relating to a City of Dana Point City Council public hearing taking place on July 12, 2006.  The 
submitted information included comments, objections and legal analysis of the proposed project. 
 
On August 23, 2006, the City of Dana Point City Council approved Coastal Development Permit 
05-25. 
 
On August 31, 2006, Commission staff received a Notice of Final Action dated August 29, 2006, for 
Coastal Development Permit 05-25 that stated that the project was not appealable to the 
Commission. 
 
On August 31, 2006, Commission staff also received a letter (Exhibit #2) and attachments from 
Joseph R. McFaul, Esq., of The Williams Law Firm, PC, discussing the appealability of the 
proposed project to the Coastal Commission.  In the letter, Mr. McFaul requested that the 
Commission make its own determination regarding the appealability of the City’s action and urged 
the Commission to find that the City’s action was appealable.  He claimed that the proposed 
project is appealable because: 1) the development is located on a coastal bluff, making it 
appealable to the Coastal Commission based on Section 9.75.010 of the City of Dana Point Zoning 
Code and Section 30603(a)(2) of the Coastal Act; and 2) the development is located within a 
“sensitive local coastal area,”1 making it appealable to the Coastal Commission based on Section 
9.75.010 of the City of Dana Point Zoning Code and Section 30603(a)(3) of the Coastal Act. 
 
On September 5, 2006, Commission staff sent a letter (Exhibit #3) to Joseph R. McFaul, Esq., of 
The Williams Law Firm, PC, explaining why they believed his argument for appealability of the 
project to the Coastal Commission was wrong.  This letter contained the Executive Director's 
determination that the City's action on Coastal Development Permit 05-25 is not appealable to the 
Coastal Commission.  The letter also informed McFaul about the procedures necessary to request 
an Executive Director determination regarding appealability, which procedures are outlined in 
Section 9.69.050(d) of the City's Zoning Code/implementation plan.  These procedures required 
that he file his objection to the City's appealability determination with the City, and that the City 
then make contact with the Commission and request a determination regarding appealability.  Id. at 
§ 9.69.050(d)(3)(B); see also Cal. Code Regs., tit. 14 (herein “14 CCR”), § 13569(b) (establishing 
the same procedure).  In this case, McFaul filed his objection directly with the Commission instead 
of through the City.  However, by the time of Commission staff’s September 5 letter, Commission 

                                            
1 There is no definition of, or provision for appealability based on, the phrase "sensitive local coastal area" in either 
Chapter 9.75 of the City's Zoning Code or in Section 30603(a) of the Coastal Act.  Rather, the City Zoning Code and 
Coastal Act make reference to and define the phrase "Sensitive Coastal Resources Area."  The Commission assumes 
that McFaul intended to assert that the site of the proposed project is a sensitive coastal resources area. 
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staff had already contacted the City relative to this issue.  Commission staff’s September 5 letter 
therefore explained that, with the City's concurrence, although McFaul had not followed the 
procedures outlined in the City's Zoning Code and the Commission’s regulations, Commission staff 
was providing the Executive Director’s determination because staff was treating McFaul’s request 
for a determination regarding appealability as if it were made by the City in accordance with the 
procedures described in the sections of the City’s Zoning Code and the Commission’s regulations. 
 
On September 11, 2006, Commission staff received a letter (Exhibit #4) from Joseph R. McFaul, 
Esq., of The Williams Law Firm, PC, stating: 1) disagreement with Commission staff’s response to 
his appealability argument; and 2) his arguments regarding the project’s inconsistency with the City 
of Dana Point’s Local Coastal Program (LCP).  The letter did not further discuss the appealability 
of the project to the Coastal Commission.  The letter also purported to submit an appeal of the 
City’s approval of CDP 5-25. 
 
B. COMMISSION DETERMINATION OF NON-APPEALABILITY 
 
The Commission finds that City approval of CDP No. 05-25 is an action on a Coastal Development 
Permit application that is not appealable to the Commission. 
 
McFaul claims that the project is appealable to the Coastal Commission based on Section 
9.75.010 of the City of Dana Point Zoning Code and Section 30603(a)(2) of the Coastal Act in that 
the development is located on a coastal bluff.  The proposed project site is not appealable based 
on these two sections because the project site is not a coastal bluff (the coastal bluffs in this area 
are located several hundred feet seaward of the project site).  The Commission’s staff geologist 
reviewed information on the subject site and determined that although the site could arguably be 
defined as a bluff, it is not a coastal bluff pursuant to Section 9.75.30 of the City of Dana Point 
Zoning Code and Section 30603(a)(2) of the Coastal Act.  These sections state that coastal bluffs 
are defined as “ … those bluffs, the toe of which is now or was historically (generally within the last 
200 years) subject to marine erosion.”  The base of the subject bluff is at an elevation of 
approximately 180-feet above sea level, and clearly has not been subject to marine erosion in 
historic times.  Therefore, the Commission concurs with the determination of its staff geologist and 
concludes that the project is not appealable to the Coastal Commission based on this claim. 
 
McFaul also claims that the project is appealable to the Coastal Commission based on Section 
9.75.010 of the City of Dana Point Zoning Code and Section 30603(a)(3) of the Coastal Act in that 
the development is located in a highly scenic sensitive coastal resources area.  Section 9.75.190 of 
the City's Zoning Code / implementation plan defines "sensitive coastal resources area" (herein 
'SCRA') as, in part, " … an identifiable and geographically bounded land and water areas [sic] 
within the coastal zone of vital interest…,” and states that the phrase includes "…highly scenic 
areas…"  This definition comes verbatim from Coastal Act Section 30116.  The Coastal Act also 
specifies that SCRA’s are to be designated primarily by the Coastal Commission and the 
Legislature.  See Cal. Pub. Res. Code §§ 30502 and 30502.5.  Moreover, the designation must 
include a map of the designated area showing its precise location.  Id. at § 30502(b)(4).  Thus, at a 
minimum, the specific boundary of the SCRA must be identified on a map that is approved by the 
Commission.  The proposed project site is not within any mapped SCRA, whether in the City’s LCP 
or based on any independent action by the Commission.  The project site is not even identified as 
a “Scenic Overlook From Public Lands” in figure COS-5 in the Conservation Open Space Element 
of the City's LCP, nor is it identified in figure-3 (View Analysis) in the Dana Point Specific Plan LCP.  
Therefore, the project is also not appealable to the Coastal Commission based on this claim. 
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C. CONCLUSION 
 
Thus, the City's action on Coastal Development Permit 05-25 is not appealable to the Commission 
pursuant to Section 9.75.010 of the City of Dana Point Zoning Code or Section 30603(a)(2) or (3) 
of the Coastal Act.  The Commission is aware of no evidence to support the appealability of the 
City’s action under any other provision of the City’s LCP or the Coastal Act either.  Thus, the 
Commission agrees with and will not overturn the Executive Director’s determination that the City’s 
action is not appealable to the Commission. 
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