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SUBSTANTIAL ISSUE 

 
 
LOCAL GOVERNMENT: City of Malibu 
 
LOCAL DECISION:  Approval with Conditions 
 
APPEAL NO.:  A-4-MAL-06-096 
 
APPLICANT: Kimberly and Arthur Silver 
 
APPELLANTS: Ron Goldman and Mark Zucker; Patt Healy and Malibu 

Coalition for Slow Growth 
 
PROJECT LOCATION:  24950 Pacific Coast Highway, Malibu, Los Angeles County 
 
PROJECT DESCRIPTION:  Construction of an 11,158 sq. ft. single-family residence, 
with a 5,550 sq. ft. basement/garage, pool, spa, alternative onsite wastewater treatment 
system, and 3,124 cu. yds. of grading (2,132 cu. yds. cut and 992 cu. yds. fill). 
 
SUBSTANTIVE FILE DOCUMENTS: City of Malibu Administrative CDP No. 05-144; 
“Hydrology, Control Structure, Detention System and Conveyance Study”, dated 
September 25, 1999, prepared by Servtec Consultants Inc.; “Preliminary Geotechnical 
Engineering and Hydrogeologic Report”, dated May 2, 2003, prepared by Earth 
Systems; “Update Geotechnical Engineering Report”, dated July 27, 2005, prepared by 
Earth Systems; “Response to City of Malibu Review Letter Dated October 19, 2005” by 
Earth Systems, dated November 30, 2005; Court-approved Settlement Agreement 
between Kimberly and Arthur Silver and City of Malibu, dated January 20, 2005; Coastal 
Commission CDP No. 4-98-163 (Duggan & Levenson). 
 

SUMMARY OF STAFF RECOMMENDATION: NO SUBSTANTIAL ISSUE EXISTS 
 
Staff recommends that the Commission determine that no substantial issue exists 
with respect to the appellants’ assertions that the project is not consistent with the 
hazard/bluff development and visual resource policies and standards of the certified 
Local Coastal Program (LCP).  
 
The project site is a blufftop parcel on the seaward side of Pacific Coast Highway. There 
are bluewater views from the highway across the site. The residence, as sited and 
designed, and as conditioned by the City in CDP 05-144, is located 16 feet (continued) 
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(continued from Page 1) 
 
below the road grade of PCH at its highest point (although the majority of the structure 
will be 17 to 21 feet below road grade). The residence is also sited to provide wide view 
corridors on either side of the property. The project, as approved, will avoid impacts to 
the existing bluewater views across the site. Further, the proposed residential 
landscaping, as conditioned by the City, is adequately specified and restricted to 
minimize adverse impacts on bluewater views from PCH, and is in compliance with LIP 
Section 6.5(E)(1) by not exceeding road grade. Finally, the project, as approved and 
conditioned by the City, will minimize risks to life and property from geologic hazard and 
will assure site stability and structural integrity, consistent with the applicable policies 
and standards of the Malibu LCP. 
 
The motion and resolution for the Commission to find that the appeals raise no 
substantial issue can be found on Page 4.  
 

 

APPEAL JURISDICTION 
The project site is a blufftop parcel on the seaward side of Pacific Coast Highway 
(Exhibits 1, 4). The Post LCP Certification Permit and Appeal Jurisdiction map certified 
for the City of Malibu (Adopted September 13, 2002) indicates that the appeal 
jurisdiction for this area extends 300 feet inland from the beach or of the mean high-tide 
line of the sea where there is no beach, whichever is greater. The southern portion of 
the proposed project site is within this appeal area. As such, the City’s coastal 
development permit for the subject project is appealable to the Commission. 
 

A. APPEAL PROCEDURES 

The Coastal Act provides that after certification of Local Coastal Programs (LCPs), a 
local government’s actions on Coastal Development Permits in certain areas and for 
certain types of development may be appealed to the Coastal Commission. Local 
governments must provide notice to the Commission of its coastal permit actions. 
During a period of ten working days following Commission receipt of a notice of local 
permit action for an appealable development, an appeal of the action may be filed with 
the Commission.    
 
1. Appeal Areas 
Developments approved by cities or counties may be appealed if they are located within 
the appealable areas, such as those located between the sea and the first public road 
paralleling the sea, within 300 feet of the inland extent of any beach or of the mean 
high-tide line of the sea where there is no beach, whichever is greater, on state 
tidelands, or along or within 100 feet of natural watercourses and lands within 300 feet 
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of the top of the seaward face of a coastal bluff. (Coastal Act Section 30603[a]).  Any 
development approved by a County that is not designated as a principal permitted use 
within a zoning district may also be appealed to the Commission irrespective of its 
geographic location within the Coastal Zone. (Coastal Act Section 30603[a][4]).  Finally, 
developments which constitute major public works or major energy facilities may be 
appealed to the Commission.  (Coastal Act Section 30603[a][5]). 
 
2. Grounds for Appeal 
The grounds for appeal for development approved by the local government and subject 
to appeal to the Commission shall be limited to an allegation that the development does 
not conform to the standards set forth in the certified Local Coastal Program or the 
public access policies set forth in Division 20 of the Public Resources Code (Coastal Act 
Section 30603[a][4]). 
 
3. Substantial Issue Determination 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless 
the Commission determines that no substantial issue exists with respect to the grounds 
on which the appeal was filed. When Commission staff recommends that a substantial 
issue exists with respect to the grounds of the appeal, substantial issue is deemed to 
exist unless three or more Commissioners wish to hear arguments and vote on 
substantial issue. If the Commission decides to hear arguments and vote on the 
substantial issue question, proponents and opponents will have three (3) minutes per 
side to address whether the appeal raises a substantial issue. The only persons 
qualified to testify before the Commission at the substantial issue stage of the appeal 
process are the applicant, persons who opposed the application before the local 
government (or their representatives), and the local government. Testimony from other 
persons must be submitted in writing. It takes a majority of Commissioners present to 
find that substantial issue is raised by the appeal.   
 
4. De Novo Permit Hearing 
If a substantial issue is found to exist, the Commission will consider the application de 
novo. The applicable test for the Commission to consider in a de novo review of the 
project is whether the proposed development is in conformity with the certified Local 
Coastal Program and the public access policies of the Coastal Act. If a de novo hearing 
is held, testimony may be taken from all interested persons. In this case, if the 
Commission finds substantial issue, staff anticipates de novo permit consideration by 
the Commission at a future Commission hearing. 
 

B. LOCAL GOVERNMENT ACTION AND FILING OF APPEAL 

On January 5, 2006, the City of Malibu Planning Manager approved Administrative 
Coastal Development Permit No. 05-144 for the proposed project. On January 17, 2006 
the City Planning Manager reported the administrative CDP decision to the Planning 
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Commission. At this time, the project was determined to be non-appealable to the 
Coastal Commission. Ron Goldman filed a local appeal (Appeal 06-001) of the Planning 
Manager’s action on January 17, 2006, within the City’s appeal period. The City of 
Malibu Planning Commission denied Appeal 06-001 on March 20, 2006, upholding the 
Planning Manager’s action. On March 29, 2006, Ron Goldman and Mark Zucker filed a 
local appeal (Appeal 06-007) of the Planning Commission’s action. After submittal of 
this appeal to the Malibu City Council, and before the City Council’s appeal hearing, City 
staff consulted with Coastal Commission staff to clarify the beginning point at which to 
measure the appeal jurisdiction line (300 feet from the inland extent of the beach) in this 
case. Coastal Commission staff identified the seaward edge of Malibu Road, which was 
more conservative than the line the City had originally determined. Therefore, City staff 
found that proposed drainage devices would fall within the revised appeal jurisdiction 
boundary and the project would be appealable to the Coastal Commission. The appeal 
hearing public notices indicated that the project was appealable to the Coastal 
Commission. The City Council denied Appeal 06-007 on July 10, 2006.  
 
The Notice of Final Action for the project was received by Commission staff on July 21, 
2006. A ten working day appeal period was set and notice provided beginning July 24, 
2006, and extending to August 4, 2006. The Notice of Final Action identified the project 
as appealable to the Coastal Commission, since portions of the project (drainage 
features) are located within the Commission’s appeal jurisdiction. Appeals of the City’s 
action were filed by Ron Goldman and Mark Zucker (August 4, 2006), and Patt Healy 
and Malibu Coalition for Slow Growth (July 31, 2006), all during the appeal period.  
Commission staff notified the City, the applicant, and all interested parties that were 
listed on the appeals and requested that the City provide its administrative record for the 
permit.  The administrative record was received on August 8, 2006.  
 

STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 
 
 MOTION: I move that the Commission determine that Appeal No. A-4-

MAL-06-096 raises NO substantial issue with respect to the 
grounds on which the appeal has been filed under § 30603 
of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a YES vote.  Passage of this motion will result in a finding of No 
Substantial Issue and adoption of the following resolution and findings. If the 
Commission finds No Substantial Issue, the Commission will not hear the application de 
novo and the local action will become final and effective.  The motion passes only by an 
affirmative vote by a majority of the Commissioners present. 
 
RESOLUTION TO FIND NO SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-4-MAL-06-096 raises no substantial 
issue with respect to the grounds on which the appeal has been filed under Section 
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30603 of the Coastal Act regarding consistency with the Certified LCP and/or the public 
access and recreation policies of the Coastal Act. 
 

FINDINGS AND DECLARATIONS FOR SUBSTANTIAL ISSUE 
 
The Commission hereby finds and declares: 
 

A. PROJECT DESCRIPTION AND BACKGROUND 

The City of Malibu approved CDP 05-144 for the construction of an 11,158 sq. ft., partial 
two-story, 18 to 22-foot high single-family residence, with a 5,550 sq. ft. 
basement/garage, pool, spa, alternative onsite wastewater treatment system, and 3,124 
cu. yds. of grading (2,132 cu. yds. cut and 992 cu. yds. fill) at 24950 Pacific Coast 
Highway (formerly 24920 Pacific Coast Highway) (Exhibits 4-11).  
 
The proposed project site is located on a 5.24-acre bluff top lot located on the ocean 
side of Pacific Coast Highway. The site is comprised of a gentle slope extending south 
from the highway to a bluff face that descends, at a gradient of approximately 1.5:1 to 
2:1, down to Malibu Road and a row of beachfronting parcels that are developed with 
single family residences.  
 
In 1998 the Commission approved CDP No. 4-98-163 (Duggan & Levenson) for 
construction of a 9,398 sq. ft., 18-foot high, one-story single family residence with 
attached garage, tennis court, pool, spa, septic system, and grading (Exhibit 13). Slope 
remediation work on the site’s bluff face, consisting of drainage improvements and 
1,800 cu. yds. of grading to remove landslide debris, cut benches in the underlying 
bedrock, and import fill material to be recompacted at a slope of 1.5:1, was also 
proposed on the subject property as the winter storms of 1998 resulted in a landslide on 
the bluff portion of the lot. Special conditions of CDP approval related to assumption of 
risk, conformance with geologic recommendations, landscape, erosion control and 
drainage plans, view corridor, future improvements, and archaeology. The permit was 
issued in December 1998, and the proposed slope remediation and slope drainage 
work was completed thereafter. However, the residence was never built and the 
property transferred ownership.  
 
In 2000, the new property owner (the applicant) requested Site Plan Review approval 
from the City of Malibu for a new development plan on the site. The local level permit 
and appeal process continued for several years, and in December 2002, the Malibu City 
Council adopted Resolution No. 02-38 conditionally approving the construction of a 
new, two-story residence on the property. The project then went into litigation and 
resulted in a Settlement Agreement between the City of Malibu and the applicants, 
dated January 20, 2005. The court-approved Settlement Agreement resulted in a 
revision of the landscaping and structure height conditions of Site Plan Review approval 
contained in the City’s Resolution No. 02-38. Therefore, the City’s 2002 approval, as 
amended by the terms of the court-approved Settlement Agreement, resulted in the 
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revised  development design that  was considered and approved by the City of Malibu in 
the subject CDP on July 10, 2006 (Exhibit 12).  
 

B. APPELLANTS’ CONTENTIONS 

As noted above, two appeals of the subject CDP were submitted within the appeal 
period; 1) by Ron Goldman and Mark Zucker, and 2) by Patt Healy and Malibu Coalition 
for Slow Growth. The contentions of each appellant are described separately below. 
 
Ron Goldman and Mark Zucker 
 
The appeal filed by Ron Goldman and Mark Zucker is attached as Exhibit 2. The 
appeal provides several grounds for appeal: 1) the permit application was incomplete 
because slope stability and public safety were not addressed and landscape plans were 
incomplete; 2) slope/bluff stability issues were not adequately addressed; 3) submitted 
landscape plans will block 70% of the remaining blue water view from Pacific Coast 
Highway after the house is built and no plant material or fencing is specified; 4) the 
structure exceeds the 18-foot height limit and the trellis unnecessarily blocks public 
views; and 5) the structure exceeds the maximum allowable area. Several diagram and 
photograph exhibits to demonstrate the appellants concerns were attached to the 
appeal filed by Ron Goldman and Mark Zucker. These attachments are also included in 
Exhibit 2. 
 
Patt Healy and Malibu Coalition for Slow Growth 
 
The appeal filed by Patt Healy and Malibu Coalition for Slow Growth is attached as 
Exhibit 3. The appeal asserts that the project does not meet the requirements of the 
Malibu LCP and gives the following grounds for the appeal: 1) final landscape and 
drainage plans necessary for visual and slope stability analysis, and required by LIP 
Sections 13.6.4 (D)(4) and (G), were not provided; 2) the submitted erosion control plan 
does not address the eroding bluff; 3) the project does not comply with the scenic view 
protection provisions contained in Chapter 6 of the LIP and the required analysis was 
not submitted; 4) feasible alternatives exist that would minimize impacts on scenic 
resources; 5) the project will adversely affect neighborhood character; and 6) the 
structure exceeds the maximum allowable square footage contained in LIP Sections 3.5 
and 3.6. 
 

C. ANALYSIS OF SUBSTANTIAL ISSUE 

Pursuant to Sections 30603 and 30625 of the Coastal Act, the appropriate standard of 
review for the subject appeal is whether a substantial issue exists with respect to the 
grounds raised by the appellants relative to the project’s conformity to the policies 
contained in the certified LCP or the public access policies of the Coastal Act. In this 
case, the appellants did not cite the public access policies of the Coastal Act as a 
ground for appeal. However, should the Commission find Substantial Issue based on 
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the grounds that are cited, the public access of the Coastal Act would be addressed in 
the de novo review of the project.  
 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question.” (Cal.  
Code Regs., Title 14, Section 13115(b).)  In previous decisions on appeals, the 
Commission has been guided by the following factors: 
 
� The degree of factual and legal support for the local government's decision that the 

development is consistent or inconsistent with the certified LCP and with the public access 
policies of the Coastal Act; 

� The extent and scope of the development as approved or denied by the local government; 

� The significance of the coastal resources affected by the decision; 

� The precedential value of the local government's decision for future interpretations of its 
LCP; and 

� Whether the appeal raises only local issues, or those of regional or statewide significance. 
 
In this case, for the reasons discussed further below, the Commission determines that 
the development, as approved by the City, raises no substantial issue with regard to the 
grounds on which the appeal has been filed. 
 
1.  Visual Resources
 
Patt Healy and Malibu Coalition for Slow Growth assert that the project does not comply 
with the scenic view protection provisions of LIP Chapter 6 and the required analysis 
was not provided. Ron Goldman and Mark Zucker assert that the structure exceeds the 
18-foot height limit and proposed structural and landscape elements block blue water 
views. Both appellants also assert that complete landscape plans were not provided. 
 
Section 30251 of the Coastal Act, below, is a policy of the Malibu LUP that pertains to 
scenic and visual resource protection. 
 

The scenic and visual qualities of coastal areas shall be considered and protected 
as a resource of public importance.  Permitted development shall be sited and 
designed to protect views to and along the ocean and scenic coastal areas, to 
minimize the alteration of natural land forms, to be visually compatible with the 
character of surrounding areas, and, where feasible, to restore and enhance visual 
quality in visually degraded areas.  New development in highly scenic areas such 
as those designated in the California Coastline Preservation and Recreation Plan 
prepared by the Department of Parks and Recreation and by local government 
shall be subordinate to the character of its setting. 
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The Malibu LIP contains several policies regarding scenic and visual resources: 
 
6.5 (A) Development Siting   

 
1. New development shall be sited and designed to minimize adverse impacts on 

scenic areas visible from scenic roads or public viewing areas to the maximum 
feasible extent. If there is no feasible building site location on the proposed 
project site where development would not be visible, then the development 
shall be sited and designed to minimize impacts on scenic areas visible from 
scenic highways or public viewing areas, through measures including, but not 
limited to, siting development in the least visible portion of the site, breaking 
up the mass of new structures, designing structures to blend into the natural 
hillside setting, restricting the building maximum size, reducing maximum 
height standards, clustering development, minimizing grading, incorporating 
landscape elements, and where appropriate, berming.  

2. Where there is no feasible alternative that is not visible from scenic highways 
or public viewing areas, the development area shall be restricted to minimize 
adverse impacts on views from scenic highways or public viewing areas. 

3. Avoidance of impacts to visual resources through site selection and design 
alternatives is the preferred method over landscape screening. Landscape 
screening, as mitigation of visual impacts shall not substitute for project 
alternatives including resiting, or reducing the height or bulk of structures. 

4. New development, including a building pad, if provided, shall be sited on the 
flattest area of the project site, except where there is an alternative location 
that would be more protective of visual resources or ESHA. 

 
6.5 (B) Development Design 

 
1. The height of structures shall be limited to minimize impacts to visual 

resources. The maximum allowable height, except for beachfront lots, shall be 
18 feet above existing or finished grade, whichever is lower. On beachfront 
lots, or where found appropriate through Site Plan Review, pursuant to Section 
13.27 of the Malibu LIP the maximum height shall be 24 feet (flat roofs) or 28 
feet (pitched roofs) above existing or finished grade, whichever is lower. 
Chimneys and rooftop antennas may be permitted to extend above the 
permitted height of the structure. 

2. The length of on-site roads or driveways shall be minimized, except where a 
longer road or driveway would allow for an alternative building site location 
that would be more protective of visual resources or ESHA. Driveway slopes 
shall be designed to follow the natural topography. Driveways that are visible 
from a scenic highway, a beach, a public viewing area, or public hiking trail 
shall be a neutral color that blends with the surrounding landforms and 
vegetation. 

3. Retaining walls visible from scenic highways, public viewing areas, trails, 
parks, and beaches should incorporate veneers, texturing and/or colors that 
blend with the surrounding earth materials or landscape. 

4. Fences, walls, and landscaping shall not block views of scenic areas from 
scenic roads, parks, beaches, and other public view areas. 
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5. New development in scenic areas visible from scenic roads or public viewing 
areas shall incorporate colors and exterior materials that are compatible with 
the surrounding landscape. 

 
6.5 (E) Ocean Views 
 
New development on parcels located on the ocean side of public roads, including but not 
limited to, Pacific Coast Highway, Malibu Road, Broad Beach Road, Birdview Avenue, 
Cliffside Drive shall protect public ocean views.  
 

1. Where the topography of the project site descends from the roadway, new 
development shall be sited and designed to preserve bluewater ocean views 
over the approved structures by incorporating the following measures.  

 
a. Structures shall extend no higher than the road grade adjacent to the 

project site, where feasible.  
b. Structures shall not exceed one story in height, as necessary, to ensure 

bluewater views are maintained over the entire site.  
c. Fences shall be located away from the road edge and fences or walls shall 

be no higher than adjacent road grade, with the exception of fences that 
are composed of visually permeable design and materials. 

d. The project site shall be landscaped with native vegetation types that have 
a maximum growth height at maturity and are located such that 
landscaping will not extend above road grade. 

 
In this case, Pacific Coast Highway (PCH) lies adjacent to the site and is recognized as 
a “scenic highway” in the Malibu LCP. Given the topography and location of the project 
site, there is a potential for impact to public views from PCH across the project site to 
the ocean.   
 
1) Proposed Residential Structure 
 
Regarding the residential structure, the appellants contend that the project does not 
comply with the scenic view protection provisions contained in Chapter 6 of the LIP in 
that the structure exceeds the 18-foot height limit and maximum allowable square 
footage, the project will adversely affect neighborhood character, the trellis blocks public 
views, and feasible alternatives exist that would minimize impacts to scenic resources.  
 
Section 6.5(B)(1) of the LIP specifies that the maximum allowable height of structures 
shall be 18 feet above existing or finished grade, whichever is lower.  However, where 
found appropriate through Site Plan Review, the maximum height may be increased to 
24 feet (flat roofs) or 28 feet (pitched roofs) above existing or finished grade, whichever 
is lower. Site Plan Review (pursuant to Section 13.27 of the LIP), provides for the 
consideration of one of seven specific deviations from development standards required 
by the LCP, so long as certain findings can be made. As in this case, an increase in 
height over 18 feet may be approved through the Site Plan Review process, where 
considered concurrently with a coastal development permit application.  Section 
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6.5(E)(1)(b) of the LIP specifies that where a project site on the ocean side of a public 
road such as PCH descends from the roadway, new structures shall not exceed one 
story in height, as necessary, to ensure bluewater views are maintained over the entire 
site. 
 
As discussed previously, development of the project site was subject to a previous 
permit action by the Coastal Commission in 1998 (CDP No. 4-98-163), which approved 
a one-story, 18-ft. high, 9,398 sq. ft. residence with an attached garage, tennis court, 
pool, spa, septic system, and slope remediation. This residence was never constructed. 
 
The proposed residence is primarily one-story and 18 feet in height, however a portion 
of the residence is two-story and 22 feet in height (flat roof).  Approximately 72 percent 
is one-story and approximately 28 percent is two-story in height. The residence is 
situated about 320 feet away from PCH on a gently descending slope. The centerline 
elevation of PCH at the development area is approximately 163 feet above sea level. 
The one-story portion of the structure is 18 feet above finished grade and at an 
elevation that ranges between 142 and 146 feet. The highest roof elevation of the 
proposed residence (which is 22 feet above finished grade for the eastern, two-story 
portion of the structure) is at an elevation of approximately 147 feet. Therefore, the one-
story portion of the proposed residence is 17 to 21 feet below road grade and the two-
story portion is 16 feet below the road grade of PCH (Exhibits 8-11).   
 
The City analyzed the potential impact on ocean views across the project site from PCH 
with the use of story poles, alternatives analysis, and a visual analysis submitted by the 
applicant.  Siting and design alternatives were explored and analyzed by the applicant 
and City staff throughout their lengthy Site Plan Review and Coastal Development 
Permit process. The City approved the two-story, 22-foot high portion of the residence 
through Site Plan Review by finding, pursuant to Section 13.27 of the Malibu LIP, that 
the project does not adversely affect neighborhood character, provides maximum 
feasible protection of public bluewater views, and is consistent with the LCP.  
Commission staff reviewed the approved plans as well as story poles placed on the 
property to depict the height and location of the structure. Staff’s review indicates that 
given that the top of the proposed development will be significantly below road grade, 
bluewater ocean views would be maintained over the entire site. Further, the proposed 
development has been clustered in the center of the property, leaving wide corridors 
along both sides of the property that maximize bluewater views across the site (Exhibit 
15). While a portion of the proposed residence exceeds one-story and 18 feet in height, 
this 22-foot high second story portion of the residence will be 16 feet below the road 
grade and will not significantly reduce or obstruct bluewater views as seen from PCH.  
The proposed wooden trellis attached to the west side of the residence is 18 feet high 
and 15 feet wide. The trellis does not exceed the height or elevation of the residence, 
nor pose a bluewater view obstruction. Additionally, review of Commission-approved 
residences on adjacent parcels indicate that the proposed residential project is similar in 
scale and height and conforms to the character of the neighborhood. Therefore, as 
approved, the residential structure has been sited and designed to avoid impacts to 
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bluewater views to the maximum extent feasible and the applicable findings for Site 
Plan Review regarding structure maximum height were sufficiently made by the City.  
 
Since the proposed residence will be unavoidably visible from a scenic road, the City 
required, as a condition of approval, that the development shall incorporate colors and 
exterior materials that are compatible with the surrounding landscape, consistent with 
Section 6.5(B)(5) of the LIP. 
 
Further, the proposed 11,158 sq. ft. structure complies with the total allowable square 
footage provision of Section 3.6 of the LIP in that it does not exceed 11,172 sq. ft., the 
maximum allowed for a parcel greater than five acres in size. The proposed 5,550 sq. ft. 
basement/garage is situated below grade, and pursuant to Section 3.6(K)(3) of the LIP, 
this area does not count in the total allowable square footage calculation.  The structure 
has been sited and designed to minimize its overall width, massing and architectural 
projections, so as to provide large, side yard setbacks to maximize bluewater views as 
seen from PCH.  Proposed side yard setbacks (84-ft. west yard setback and 71-ft. east 
yard setback) are far in excess of the minimum required by the LCP’s residential 
development standards.  
 
In conclusion, the residence, as sited and designed, and as conditioned by the City in 
CDP 05-144, is located 16 feet below the road grade of PCH at its highest point 
(although the majority of the structure will be 17 to 21 feet below road grade). The 
residence is also sited to provide wide view corridors on either side of the property. The 
project, as approved, will avoid impacts to the existing bluewater views across the site. 
Therefore, the Commission finds that the proposed residential structure, as approved by 
the City, conforms to the visual resource protection policies and provisions of the Malibu 
LCP.  
 
2) Proposed Residential Landscaping 
 
The appellants contend that submitted landscape plans will block 70% of the remaining 
bluewater view from Pacific Coast Highway after the house is built and no plant material 
or fencing is specified, inconsistent with the scenic view protection provisions contained 
in Chapter 6 of the LIP. Both appellants also assert that complete landscape plans were 
not provided. 
 
Section 13.6.4(D)(4) of the LIP requires that a coastal development permit application 
shall be accompanied by a site plan that shows major natural and man-made landscape 
features, including location, type, size, and quantification of acreage of any trees or 
other vegetation to be planted or removed by the proposed project.  Section 6.5(B)(4) of 
the LIP specifies that fences, walls, and landscaping shall not block views of scenic 
areas from scenic roads, parks, beaches, and other public view areas. Additionally, 
Section 6.5(E)(1) of the LIP requires that the project site shall be landscaped with native 
vegetation types that have a maximum growth height at maturity and are located such 
that landscaping will not extend above road grade. 
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As discussed previously, the court-approved Settlement Agreement between the City of 
Malibu and the applicant resulted in the revision of the landscaping condition of the 
City’s 2003 conditional Site Plan Review approval (Resolution No. 02-38) for a new 
residence on the subject property. The revised landscaping condition per the Settlement 
Agreement relied upon the landscape plan approved by the Coastal Commission in 
1998 per CDP No. 4-98-163 as a basis for the approved tree configuration on the site 
and then assigned height limits for the individual trees, as well as height parameters for 
all other landscape vegetation. The revised landscaping condition of approval per the 
Settlement Agreement reads as follows and is contained in Exhibit 17 of this report: 
 

All landscaped areas shall be planted and maintained in accordance with Exhibit A, 
attached hereto and made a part hereof. Applicants are allowed to eliminate or reduce 
the size of the landscaping but not plant additional landscaping or trees in excess of 
specified heights. No landscaping which blocks bluewater ocean views shall be 
maintained in the view corridors depicted on Exhibit A, except for those 10-foot-high 
trees depicted in pink on Exhibit A. Consistent with CDP 4-98-163, except as otherwise 
provided herein, all landscaping outside the view corridors on site shall be limited to 18 
feet in height or the centerline elevation of Pacific Coast Highway (elevation 163.28’ by 
survey), whichever is lower. Vegetation within 15 feet of Pacific Coast Highway shall be 
limited to no more than 2 feet in height. Prior to the issuance of a building permit, final 
landscape plans shall be submitted for review and approval by the Planning Manager 
and/or City Biologist. Failure to comply with the landscaping conditions is a violation of 
these Conditions of Approval. Landscaping shall be used to soften views of the structure 
as seen from Pacific Coast Highway and surrounding properties. Plant species shall be 
approved by the City Biologist in advance and shall be ones that will not grow higher 
than the maximum height allowed in accordance with Exhibit A and the approved 
landscaping plan. 

 
The exhibit (plan view of the site) approved as part of this Settlement Agreement show 
the trees that are allowed, their exact location, and the maximum height allowed for 
each. The closest 18-foot tall tree to PCH identified on the landscape plan is 
approximately 170 feet seaward from the centerline of PCH. Only two trees are allowed 
nearer (approximately 120 feet seaward from centerline of PCH), and those are 
restricted to no more than 10 feet in height. Select trees in the view corridors on either 
side of the residence were also restricted to 10 feet in height to maximize public views. 
The landscape plan also specifies that landscape vegetation within 15 feet of PCH be 
no more than two feet in height. All other landscape vegetation (excluding trees) on the 
site must be limited to 18 feet in height or the centerline elevation of Pacific Coast 
Highway, whichever is lower. As such, no trees are allowed on the site besides those 
illustrated on the landscaping condition exhibit and in no event shall other landscaping 
exceed road grade. The City found that the landscaping restrictions imposed by the 
2005 Settlement Agreement would ensure that bluewater views are maintained over the 
entire site.  
 
As part of the administrative coastal development permit application, the applicant had 
provided the City with a detailed, pre-Settlement Agreement landscape plan that was 
supplemented by the court-approved Settlement Agreement landscape plan which 
imposed restrictions on the height and location of trees and other landscaping on the 
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property. While a final, detailed landscape plan had not been provided to the City, plans 
with sufficient specificity to analyze potential impacts to scenic/visual resources as a 
result of the project had been provided. As a condition of the City’s approval of the 
subject permit, a final landscaping plan, which complies with the court-approved 
Settlement Agreement, must be reviewed and approved by the City prior to issuance of 
a building permit.  The City Biologist must approve landscape plant species in advance, 
as the City is not relying on landscape maintenance to enforce the landscape condition, 
rather on the selection and planting of specimen trees. In addition, the City has required 
that any boundary fencing must comply with the LCP and the court-approved 
Settlement Agreement in that it may not exceed road grade or obstruct bluewater views 
over the approved structures.  
 
Commission staff reviewed the landscaping restrictions imposed by the Settlement 
Agreement and analyzed how the landscape height limitations would impact the sight 
line of bluewater views from PCH across the site. The site descends seaward from PCH 
and review of cross-section drawings indicate that the landscape plan trees, at the full 
height allowed (18 feet or 10 feet as applicable), would be situated below road grade 
and would not obstruct bluewater views from PCH over the site (Exhibit 14). The 
applicant’s visual analysis takes into consideration both the proposed structure’s story 
poles and the specific trees allowed on the site per the Settlement Agreement 
landscape plan (Exhibit 16).  The tree closest to PCH that may be 18 feet tall, as 
identified on the landscape plan, is approximately 170 feet seaward from the centerline 
of PCH and the maximum point of the tree (at 18 feet) will be located below the road 
grade of Pacific Coast Highway. Other landscape vegetation within 15 feet of PCH must 
be two feet tall.  As such, the maximum height of the landscaping, including trees, 
permitted by the City, will be further below road grade the further they are located from 
PCH and will maintain bluewater views from PCH, as views are framed by a descending 
cone of vision.  
 
Therefore, the proposed residential landscaping, as conditioned by the City, is 
adequately specified and restricted to minimize adverse impacts on bluewater views 
from PCH, and is in compliance with LIP Section 6.5(E)(1) by not exceeding road grade. 
The Commission finds that this contention does not raise substantial issue with respect 
to the allegations that the landscaping portion of the project, as approved by the City, is 
not consistent with the visual resource policies and provisions of the LCP. 
 
2. Hazards/Bluff Development 
 
An appeal ground cited by both appellants relates to slope stability of the on-site bluff. 
The appeal filed by Patt Healy asserts that a drainage plan for the proposed project had 
not been provided to the City as required by LIP Section 13.6.4(G), which states that 
drainage and erosion control plans shall be submitted with all coastal development 
permit applications. However, the City’s administrative record includes both drainage 
and erosion control plans for the proposed project. 
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The Malibu Local Coastal Program (LCP) contains the following development policies 
related to hazards and bluff top development that are applicable to the proposed 
development: 
 
 4.2  All new development shall be sized, designed and sited to minimize risks to 

life and property from geologic, flood, and fire hazard.  
  

4.5 Applications for new development, where applicable, shall include a 
geologic/soils/geotechnical study that identifies any geologic hazards 
affecting the proposed project site, any necessary mitigation measures, 
and contains a statement that the project site is suitable for the proposed 
development and that the development will be safe from geologic hazard. 
Such reports shall be signed by a licensed Certified Engineering Geologist 
(CEG) or Geotechnical Engineer (GE) and subject to review and approval 
by the City Geologist. 

 
 4.10  New development shall provide adequate drainage and erosion control 

facilities that convey site drainage in a non-erosive manner in order to 
minimize hazards resulting from increased runoff, erosion and other 
hydrologic impacts to streams.  

 
Policy 4.27 of the Malibu LUP requires a sufficient setback from the edge of a bluff to 
ensure that development will not be endangered from erosion for the life of the 
structures: 
 

4.27 All new development located on a blufftop shall be setback from the bluff 
edge a sufficient distance to ensure that it will not be endangered by 
erosion for a projected 100 year economic life of the structure plus an 
added geologic stability factor of 1.5.  In no case shall the setback be less 
than 100 feet which may be reduced to 50 feet if recommended by the City 
geologist and the 100 year economic life with the geologic safety factor can 
be met.  This requirement shall apply to the principle structure and 
accessory or ancillary structures such as guesthouses, pools, tennis 
courts, cabanas, and septic systems etc.  Ancillary structures such as 
decks, patios and walkways that do not require structural foundations may 
extend into the setback area to a minimum distance of 15 feet from the bluff 
edge.  Ancillary structures shall be removed or relocated landward when 
threatened by erosion.  Slope stability analyses and erosion rate estimates 
shall be performed by a licensed Certified Engineering Geologist or 
Geotechnical Engineer. 

 
The LCP requires a 100 ft. setback from the bluff edge unless the geologist 
recommends a lesser setback with the assurance of a safety factor of 1.5 over an 
economic life of the structure for 100 years, in which case the required setback may be 
reduced to 50 feet.  The bluff development policies and provisions of the LCP require 
setbacks from the bluff edge to assure stability and structural integrity of new 
development for the anticipated life of the structures, as well as to prevent the future 
need for shoreline protective devices.  
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The proposed project site is located on a 5.24-acre bluff top lot located on the ocean 
side of PCH. The site is comprised of a gentle slope extending south from the highway 
to a bluff face that descends, at a gradient of approximately 1.5:1 to 2:1, down to Malibu 
Road and a row of beachfronting parcels that are developed with single family 
residences.  
 
The bluff face in the immediate area and surrounding vicinity of the subject parcel has 
experienced failures in the past. These failures have resulted in excessive material 
sloughing off onto Malibu Road and have required remedial action. In 1997, the 
Commission approved a coastal development permit (CDP No. 4-97-031) on the parcel 
adjacent to the subject property to the west that involved slope remediation work as a 
result of a failure. In 2000, the Commission approved CDP No. 4-98-142 on the parcel 
to the east that involved landslide slope remediation work as well. The winter storms of 
1998 also resulted in a slope failure on the bluff portion of the subject property. Slope 
remediation and associated drainage, erosion control, and landscape plans were 
reviewed, approved, and implemented pursuant to CDP No. 4-98-163 (Duggan & 
Levenson), issued by the Commission in December 1998. Slope remediation work 
consisted of grading to remove the landslide debris, cutting benches in the underlying 
bedrock, and importing fill material for recompaction at a slope of 1.5:1 (Exhibit 13). 
CDP No. 4-98-163 also authorized the construction of a residence on the property that 
adhered to a recommended geotechnical setback and was greater than 100 feet from 
the top of the bluff slope (the approved residence was never constructed).  
 
The proposed project includes a residential structure and an ancillary structure (deck) 
that extend 180 feet and 140 feet, respectively, from the edge of the coastal bluff. This is 
consistent with the bluff development provisions of the LCP. The proposed residence is 
in essentially the same footprint as the previous Commission-approved residence and 
maintains the same bluff setback, which is in excess of 100 feet. The project does not 
involve any modification to the site’s existing slope remediation or drainage features that 
were previously approved, constructed, and vested pursuant to CDP No. 4-98-163. 
Commission staff has reviewed the project’s geotechnical reports to confirm the results 
of the slope stability and recommended geologic setback analyses for the proposed 
project. The proposed development is adequately setback from the minimum required 
factor of safety lines for static and seismic conditions as determined by the project 
geotechnical consultant. The reports also provide comprehensive recommendations 
regarding stormwater detention and drainage for the site. Given the demonstrated 
fragility of the bluff in the vicinity of the subject property, a state-of-the-art stormwater 
conveyance system has been recommended to restrict drainage flows from PCH and 
the development site in order to protect the bluff face and development below. Plans for 
such a permanent drainage system were considered by the City and the conditions of 
approval require this system to be implemented as part of the project. 
 
The project has been extensively reviewed and ultimately approved by City 
Geotechnical staff, subject to special conditions. In August 2005, groundwater levels 
were measured from the 13 active groundwater monitoring wells on the site. When 
compared to the levels measured in January 2003 as part of the project’s Preliminary 
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Geotechnical Engineering Report, the groundwater data indicated that groundwater 
elevations have risen by an average of approximately 4 feet in most of the wells since 
2003. Stability analyses were subsequently updated by the geotechnical consultant 
using the more recent groundwater levels and found to result in little or no change, as 
the increased groundwater levels are not large compared to the height of the slope. To 
address the change in groundwater conditions identified beneath the site, the City has 
required a comprehensive hydrogeologic report and site drainage plan to be reviewed 
and approved by City Geotechnical staff prior to final planning approval.  
 
Conformance with the recommendations of the applicant’s geologic, hydrogeologic and 
geotechnical consultants regarding foundations, grading, drainage, erosion and 
stormwater control is included in the City’s conditions of approval for the project. In 
addition, the City has required as a condition of approval that all disturbed and graded 
areas on the subject site be stabilized with native vegetation and all slopes incorporate 
slope planting measures to ensure the stability and geotechnical safety of the site and to 
prevent surface soil erosion. As such, the project, as approved and conditioned by the 
City, will minimize risks to life and property from geologic hazard and will assure site 
stability and structural integrity and is consistent with the applicable policies and 
standards of the Malibu LCP. 
 
Therefore, the Commission finds that the appellant’s contentions does not raise 
substantial issue with respect to the allegations that the project, as approved by the 
City, is not consistent with the hazard/bluff development policies and provisions of the 
LCP. 
 

D. CONCLUSION 

The purpose of the substantial issue determination is to review the administrative record 
and establish whether a substantial question is raised with respect to the appellants’ 
assertions that the project does not conform to the certified LCP or public access 
policies of the Coastal Act. In this case, neither appeal made any assertion that the 
project is not consistent with the public access policies of the Coastal Act. As described 
above, the Commission finds that the appellants’ contentions do not raise substantial 
issue with regard to the consistency of the approved project with the hazard/bluff 
development or visual resource policies and standards of the adopted City of Malibu 
Local Coastal Program. 
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