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STAFF REPORT: APPEALSTAFF REPORT: APPEAL 
SUBSTANTIAL ISSUE 

 
 
LOCAL GOVERNMENT: City of Malibu 
 
LOCAL DECISION:  Approval with Conditions 
 
APPEAL NO.:  A-4-MAL-06-125 
 
APPLICANT: Kamyar Lashgari 
 
APPELLANTS: Will O’Leary 
 
PROJECT LOCATION:  27927 Pacific Coast Highway, Malibu, Los Angeles County 
 
PROJECT DESCRIPTION: Construction of a new, one-story 4,981 sq. ft. single-family 
residence, grading, pool and spa, drainage improvements, Fire Department turnaround, 
and on-site wastewater treatment system.  
 
SUBSTANTIVE FILE DOCUMENTS: Staff Report for City of Malibu Coastal 
Development Permit No. 05-191; City of Malibu Planning Commission Resolution No. 
06-72. 
 

SUMMARY OF STAFF RECOMMENDATION: NO SUBSTANTIAL ISSUE EXISTS 
 
Staff recommends that the Commission determine that no substantial issue exists 
with respect to the appellants’ assertion that the project is not consistent with the ESHA 
provisions of the certified Local Coastal Program (LCP).  The project, as approved by 
the City of Malibu, conforms to the ESHA protection policies and standards of the 
Malibu LCP. While the proposed project is located within the required ESHA buffer, 
there are no alternative development locations that could provide the required buffer or 
significantly increase the buffer. Therefore, the approved project was sited and 
designed to conform to the provisions of Section 4.7 of the Malibu LCP, including the 
maximum 10,000 square foot allowable development area, and siting and design 
measures were included to minimize significant adverse impacts to ESHA, and in 
addition, restoration is proposed to enhance the on-site ESHA. The motion and 
resolution can be found on Pages 3 and 4.  
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I. APPEAL JURISDICTION 
The project site is located on the inland side of Pacific Coast Highway in the City of 
Malibu (Exhibit 1). The subject property supports a drainage that the City Planning 
Commission determined to be a stream. The Post LCP Certification Permit and Appeal 
Jurisdiction map certified for the City of Malibu does not depict the site as located within 
the appeals jurisdiction. However, the subject development is appealable to the 
Commission because the City has determined the on-site drainage course to be a 
stream and development located within 100 feet of any stream is appealable (Coastal 
Act Section 30603[a]). The City properly determined that the project was appealable 
and this determination was included in the City’s hearing notice for the project. 
 

A. APPEAL PROCEDURES 

The Coastal Act provides that after certification of Local Coastal Programs (LCPs), a 
local government’s actions on Coastal Development Permits in certain areas and for 
certain types of development may be appealed to the Coastal Commission. Local 
governments must provide notice to the Commission of its coastal permit actions. 
During a period of ten working days following Commission receipt of a notice of local 
permit action for an appealable development, an appeal of the action may be filed with 
the Commission.    
 
1. Appeal Areas 
Developments approved by cities or counties may be appealed if they are located within 
the appealable areas, such as those located between the sea and the first public road 
paralleling the sea, within 300 feet of the inland extent of any beach or of the mean 
high-tide line of the sea where there is no beach, whichever is greater, on state 
tidelands, or along or within 100 feet of natural watercourses and lands within 300 feet 
of the top of the seaward face of a coastal bluff. (Coastal Act Section 30603[a]).  Any 
development approved by a County that is not designated as a principal permitted use 
within a zoning district may also be appealed to the Commission irrespective of its 
geographic location within the Coastal Zone. (Coastal Act Section 30603[a][4]).  Finally, 
developments which constitute major public works or major energy facilities may be 
appealed to the Commission.  (Coastal Act Section 30603[a][5]). 
 
2. Grounds for Appeal 
The grounds for appeal for development approved by the local government and subject 
to appeal to the Commission shall be limited to an allegation that the development does 
not conform to the standards set forth in the certified Local Coastal Program or the 
public access policies set forth in Division 20 of the Public Resources Code. (Coastal 
Act Section 30603[a][4]) 
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3. Substantial Issue Determination 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless 
the Commission determines that no substantial issue exists with respect to the grounds 
on which the appeal was filed. When Commission staff recommends that no substantial 
issue exists with respect to the grounds of the appeal, the Commission will hear 
arguments and vote on substantial issue. A majority vote of the members of the 
Commission is required to determine that the Commission will not hear an appeal. If the 
Commission determines that no substantial issue exists, then the local government’s 
coastal development permit action will be considered final. 
 
4. De Novo Permit Hearing 
Should the Commission determine that substantial issue does exist, the Commission 
will consider the application de novo. The applicable test for the Commission to 
consider in a de novo review of the project is whether the proposed development is in 
conformity with the certified Local Coastal Program and the public access policies of the 
Coastal Act. If a de novo hearing is held, testimony may be taken from all interested 
persons. 
 

B. LOCAL GOVERNMENT ACTION AND FILING OF APPEAL 

On August 21, 2006, the City of Malibu Planning Commission approved Coastal 
Development Permit 05-191 for the construction of a single-family residence. The 
Notice of Final Action for the project was received by Commission staff on September 7, 
2006. A ten working day appeal period was set and notice provided beginning 
September 8, 2006, and extending to September 21, 2006. 
 
An appeal was filed during the appeal period by Will O’Leary (September 21, 2006).  
Commission staff notified the City, the applicant, and all interested parties that were 
listed on the appeal and requested that the City provide its administrative record for the 
permit.  The complete administrative record was received on September 28, 2006.   
 

II. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 
 
 MOTION: I move that the Commission determine that Appeal No. A-4-

MAL-06-125 raises NO substantial issue with respect to the 
grounds on which the appeal has been filed under § 30603 
of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a YES vote.  Passage of this motion will result in a finding of No 
Substantial Issue and adoption of the following resolution and findings. If the 
Commission finds No Substantial Issue, the Commission will not hear the application 
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de novo and the local action will become final and effective.  The motion passes only by 
an affirmative vote by a majority of the Commissioners present. 
 
RESOLUTION TO FIND NO SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-4-MAL-06-125 raises no substantial 
issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act regarding consistency with the Certified LCP and/or the public 
access and recreation policies of the Coastal Act. 
 

III. FINDINGS AND DECLARATIONS FOR NO SUBSTANTIAL 
ISSUE 

 
The Commission hereby finds and declares: 
 

A. PROJECT DESCRIPTION AND BACKGROUND 

The City of Malibu Planning Commission approved Coastal Development Permit (CDP) 
No. 05-043 for construction of a new 4,981 sq. ft., one-story single-family residence, 
with a driveway, turnaround, pool and spa, and on-site wastewater treatment system at 
27927 Pacific Coast Highway. The City’s resolution that approves the CDP is attached 
as Exhibit 8. 
 
The approved project site is a 1.6-acre parcel located on the inland side of Pacific Coast 
Highway (PCH) (Exhibits 3-6). The parcel is zoned Rural Residential-2 (RR-2). The site 
is undeveloped and surrounded by vacant land to the east, single-family residences to 
the north and west, and Pacific Coast Highway to the south.  Although not designated 
as an Environmentally Sensitive Habitat Area (ESHA) or blue-line stream on the Malibu 
LCP ESHA maps, the City Biologist had determined that a drainage feature on the 
subject property qualifies as a stream that contains riparian habitat area, and therefore 
meets the definition of an ESHA. The on-site stream bisects the property north to south 
and its associated riparian habitat covers the eastern two-thirds of the parcel (Exhibit 
2). The entire parcel is within either ESHA or the required 100-foot ESHA buffer.   
 

B. APPELLANTS’ CONTENTIONS 

The City’s action was appealed by Will O’Leary. The appeal is attached as Exhibit 7. 
The appeal contends that the approved project will result in significant impacts to the 
on-site stream Environmentally Sensitive Habitat Area and feasible siting and design 
alternatives exist that would substantially lessen adverse impacts of the development on 
the environment. The appeal also contends that access to the project site is proposed 
through a California State Department of Transportation (Caltrans) easement on Pacific 
Coast Highway, and as such, the project will encroach upon the public’s right of safe 



 A-4-MAL-06-125 (Lashgari) 
 Page 5 

travel, parking and accessing W. Winding Way. The appeal does not provide specific 
LCP policies or provisions that is pertinent to this contention. 
  

C. ANALYSIS OF SUBSTANTIAL ISSUE 

Pursuant to Sections 30603 and 30625 of the Coastal Act, the appropriate standard of 
review for the subject appeal is whether a substantial issue exists with respect to the 
grounds raised by the appellant relative to the project’s conformity to the policies 
contained in the certified LCP or the public access policies of the Coastal Act. In this 
case, the appellant did not cite the public access policies of the Coastal Act as a ground 
for appeal.  
 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question.” (Cal.  
Code Regs., Title 14, Section 13115(b).)  In previous decisions on appeals, the 
Commission has been guided by the following factors: 
 
� The degree of factual and legal support for the local government's decision that the 

development is consistent or inconsistent with the certified LCP and with the public 
access policies of the Coastal Act; 

� The extent and scope of the development as approved or denied by the local 
government; 

� The significance of the coastal resources affected by the decision; 

� The precedential value of the local government's decision for future interpretations of its 
LCP; and 

� Whether the appeal raises only local issues, or those of regional or statewide 
significance. 

 
In this case, for the reasons discussed further below, the Commission determines that 
the development, as approved by the City, raises no substantial issue with regard to the 
grounds on which the appeal has been filed. 
 
1.  Environmentally Sensitive Habitat Areas 
 
The eastern portion of the subject parcel contains a drainage that has both native 
riparian vegetation and non-native/invasive vegetation along its banks. The drainage 
runs from the northern, upslope portion of the property down to a 24-inch culvert at 
Pacific Coast Highway (Exhibit 2). The site slopes downward to the east and south 
from the flatter, northwestern corner of the parcel. Although the on-site drainage is not 
identified as a stream Environmentally Sensitive Habitat Area (ESHA) on the Malibu 
LCP ESHA maps, based upon a site reconnaissance and the applicant’s biological 
reports, the City Biologist determined that the drainage feature meets the definition of a 
stream. The City Biologist recommended and the Malibu Planning Commission found in 
its action approving the subject CDP that this stream and its associated riparian corridor 
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meets the LCP definition of ESHA, consistent with the requirements of LUP Policy 3.4 
and LIP Section 4.3(A). The project was reviewed by the City Environmental Review 
Board, as required by LUP Policies 3.39 and 3.40. The entire parcel is either ESHA or is 
situated within the required 100-foot ESHA buffer.  
 
The proposed project involves the construction of a one-story, 4,981 sq. ft. residence 
with a driveway, Fire Department turnaround, pool, spa, and on-site wastewater 
treatment system.  The proposed development is situated on the flat, northwestern 
corner of the parcel and, at its closest point, the proposed residence is setback five feet 
from the on-site ESHA (Exhibit 3).  
 
The appeal filed by Will O’Leary contends that while measures had been taken by the 
City and applicant to lessen impacts to the on-site ESHA, further feasible alternatives 
exist that would substantially lessen adverse impacts of the development on the 
environment. The appellant states that the ESHA setback can be increased be 
changing the siting of the project, decreasing the total size of the improvements, or 
changing the shape/design of the building.  
 
Section 4.6.1 of the Malibu LIP states, in part, the following with regard to ESHA buffers: 
 

4.6.1. Buffers 
 
New development adjacent to the following habitats shall provide native vegetation buffer 
areas to serve as transitional habitat and provide distance and physical barriers to human 
intrusion. Buffers shall be of a sufficient size to ensure the biological integrity and 
preservation of the habitat they are designed to protect. Vegetation removal, vegetation 
thinning, or planting of non-native or invasive vegetation shall not be permitted within 
buffers except as provided in Section 4.6.1 (E) or (F) of the Malibu LIP. The following buffer 
standards shall apply: 
 
A. Stream/Riparian 
 
New development shall provide a buffer of no less than 100 feet in width from the outer 
edge of the canopy of riparian vegetation. Where riparian vegetation is not present, the 
buffer shall be measured from the outer edge of the bank of the subject stream. 

 
LIP Section 4.7 states, in part, that: 
 

Where all feasible building sites are ESHA or ESHA buffer, the City may only permit 
development as specified below in sections 4.7.1 through 4.7.4 of the Malibu LIP in order 
to provide the owner with an economically viable use of the property. 
 

Section 4.7.1 states, in part, that: 
 

In other ESHA areas, the allowable development area on parcels where all feasible 
building sites are ESHA or ESHA buffer shall be 10,000 sq. ft. or 25 percent of the parcel 
size, whichever is less.  

 
As stated previously, the entire subject parcel lies within either ESHA or the required 
100-foot ESHA buffer of the on-site stream. The parcel is zoned Rural Residential 2 
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(RR-2), and residential development is a permitted use within this zone. Given that 
there is no siting alternative that could provide the required ESHA buffer, the City 
determined that it was necessary to apply the provisions of Section 4.7, which limit the 
development area that can be approved in such a case.  The proposed development 
area is approximately 8,000 sq. ft. As such, the project has been designed, as well as 
conditioned by the City, to conform to the development area limitation of 10,000 sq. ft. to 
allow for an economically viable use of the property located within ESHA buffer.  
 
Additionally, Section 4.7 of the LIP states, in part, the following in regards to the 
protection of ESHA: 
 

The uses of the property and the siting, design, and size of any development approved in 
ESHA or ESHA buffer, shall be limited, restricted, and/or conditioned to minimize impacts 
to ESHA on and adjacent to the property, to the maximum extent feasible. 
 

Further, Section 4.8(A) of the Malibu LIP states, in part, the following: 
 

New development shall be sited and designed to avoid impacts to ESHA. If there is no 
feasible alternative that can eliminate all impacts, then the alternative that would result in 
the fewest or least significant impacts shall be selected. 
 

Siting and design alternatives were analyzed by the applicant and City staff throughout 
the coastal development permit process. The applicant redesigned the project in April 
2006 to delete a proposed guesthouse, cluster development and comply with the 
10,000 sq. ft. maximum development area provision. The approved development has 
been clustered onto a single pad area and oriented in a north-south direction to 
maximize the setback from the on-site stream corridor. The on-site wastewater 
treatment system has been sited beneath the driveway in the corner of the property 
furthest from the stream.  Additionally, the applicant has worked with the Fire 
Department to ensure that fuel modification activities will not be required within the on-
site stream corridor ESHA area in order to avoid adverse impacts from the removal or 
thinning of riparian vegetation. Also, per the recommendation of the City Environmental 
Review Board, the applicant has incorporated restoration of the on-site ESHA areas, 
including removal of exotic vegetation and revegetation of disturbed areas with native 
riparian plant species into the proposed project. 
 
City staff and the applicant considered re-siting the residence downslope and closer to 
PCH so as to provide an increased setback from the on-site ESHA. However, this 
alternative was found to result in increased grading and retaining walls, and increased 
noise to the residents of the proposed house, given the close proximity to PCH. Further, 
siting the development closer to PCH (a scenic route) would result in much greater 
impacts to visual resources, as viewed by the public. Siting the residence closer to PCH 
and further from existing residential development would serve to provide an increase in 
the ESHA buffer of only approximately 10-20 feet at its closest point, but this buffer 
increase would not significantly reduce impacts to ESHA. The proposed building site is 
situated on the flatter, northwestern portion of the parcel that is closer to existing 
residential development and within an area previously disturbed by neighboring fuel 
modification requirements. As such, the overall amount of required fuel modification will 
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be minimized because of the overlapping fuel modification provided by clustering 
residential development.  
 
There are also potential design alternatives, including reducing the overall size of the 
proposed residence. However, given the configuration of the parcel, the location of the 
stream and riparian corridor on the site, and the proximity of the riparian vegetation to 
the development area, even a substantial reduction in the development footprint would 
not significantly reduce impacts to ESHA.  Therefore, as approved, the project has been 
sited and designed to minimize impacts to ESHA to the maximum extent feasible.  
 
In conclusion, the project, as approved by the City of Malibu, conforms to the ESHA 
protection policies and standards of the Malibu LCP. While the proposed project is 
located within the required ESHA buffer, there are no alternative development locations 
that could provide the required buffer or significantly increase the buffer. Therefore, the 
approved project was sited and designed to conform to the provisions of Section 4.7 of 
the Malibu LCP. The project is consistent with the maximum 10,000 square foot 
allowable development area required under LIP Section 4.7 and siting and design 
measures were included to minimize significant adverse impacts to ESHA, and in 
addition, restoration is proposed to enhance the on-site ESHA. As such, the 
Commission finds that the appellant’s contentions regarding development adjacent to 
ESHA raise no substantial issue with regard to consistency with the policies and 
provisions of the certified LCP. 
 
2.  Traffic 
 
The appeal filed by Will O’Leary contends that access to the project site will be through 
a California State Department of Transportation (Caltrans) easement on Pacific Coast 
Highway, and as such, the project will encroach upon the public’s right of safe travel, 
parking and accessing W. Winding Way. The appellant provides no specific LCP 
policies or provisions that is pertinent to this contention, nor specific information as to 
the scope and nature of these traffic impacts and why the appellant believes the 
impacts are significant. The LCP does not have specific policies or provisions regarding 
traffic or traffic safety, with the exception of several that require adequate provisions for 
transit services and off-street parking in order to minimize impacts to routes that the 
public uses to gain coastal access. The appellant has not asserted that the approved 
project will impact the public’s ability to access the coast. Staff cannot identify any 
potential impacts to public access as the proposed driveway will not impact any areas 
along Pacific Coast Highway that is used by the public for coastal access. In addition, 
the proposed driveway approach on Pacific Coast Highway has been designed to meet 
Caltrans safety standards. As such, this contention raises no substantial issue with 
regard to consistency of the approved project with the policies and provisions of the 
certified LCP. 
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D. CONCLUSION 

For the reasons discussed above, no substantial issue is raised with respect to the 
consistency of the approved development with the policies of the City’s certified LCP 
regarding ESHA. Therefore, the Commission finds that the appeal does not raise a 
substantial issue as to the City’s application of the policies of the LCP in approving the 
proposed development.  
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