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STAFF RECOMMENDATIONS AND FINDINGS 
FOR CONSENT CEASE AND DESIST ORDER 
 
 
CEASE AND DESIST ORDER: CCC-06-CD-12 

RELATED VIOLATION FILE: V-5-06-018 

PROPERTY LOCATION: The southwest corner of Humboldt Drive 
and Saybrook Lane, Orange County 
Assessor’s Parcel No. 178-601-64, Tennis 
Estates, City of Huntington Beach. 

DESCRIPTION OF PROPERTY:  An approximately four-acre common, open 
space area owned by the homeowners 
association, within the Tennis Estates 
residential complex seaward of Humboldt 
Drive and Saybrook Lane, adjacent to 
Huntington Harbor in the City of Huntington 
Beach. 

PROPERTY OWNER: Tennis Estates Homeowners Association 

VIOLATION DESCRIPTION: Unpermitted removal of major vegetation 
consisting of complete removal of one pine 
tree and removal of several large limbs of 
other pine trees that supported active Great 
Blue Heron, Great Egret, and Snowy Egret 
nesting and roosting. 

PERSONS SUBJECT TO THESE 
ORDERS: 

Tennis Estates Homeowners Association
  

SUBSTANTIVE FILE DOCUMENTS: 1. Notice Prior to Issuance of an Executive 
Director Cease and Desist Order and 
Notice of Intent to Commence Cease 
and Desist Order Proceedings, 7/21/06 
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2. Executive Director Cease and Desist 
Order No. ED-06-CD-02, July 27, 2006 

3. Memorandum from Jonna D. Engel, 
Ph.D., Commission staff ecologist, 
September 27, 2006 

4.  Exhibits #1 through #13 of this staff   
report 

CEQA STATUS: Exempt (CEQA Guidelines (CG) §§ 
15060(c)(2) and (3)) and Categorically 
Exempt (CG §§ 15061(b)(2), 15307, 15308 
and 15321). 

 
 
I. SUMMARY OF FINDINGS FOR CONSENT CEASE AND DESIST ORDER NO. 

CCC-06-CD-12  
 
Staff recommends that the Commission approve a Consent Cease and Desist Order 
(hereinafter, “Consent Order”) (Attached as Exhibit #13) to require and authorize the 
Tennis Estates Homeowners Association (hereinafter, “TEHOA”) to 1) cease and desist 
from performing unpermitted development including, but not limited to, removal or 
trimming of trees that support active or inactive heron or egret nesting or roosting areas 
on property located at Orange County Assessor’s Parcel No. 178-601-64, Tennis 
Estates, City of Huntington Beach (hereinafter, “subject property”), 2) Refrain from 
conducting any future development on the Subject Property not authorized by a Coastal 
Development Permit or this Consent Order, 3) Cease and desist from undertaking any 
unpermitted development (as that term is used in the Coastal Act), including, but not 
limited to, any development which would have the effect of removing, disturbing, or 
harassing herons or egrets, themselves, and of removing or disturbing active heron or 
egret nests, and 4) Plant three trees (Pinus halepensis (Aleppo Pine)) in a similar 
location to the tree that TEHOA removed without Coastal Act authorization.  Through 
the Consent Order, TEHOA also agrees to five years of monitoring the Subject Property 
(by a qualified avian biologist/resource specialist) to follow the status and recovery of 
this heron and egret colony.   
 
The requirements of the Consent Order would ensure protection of nesting and roosting 
sites for egrets and herons, thereby protecting the local population of such birds and, by 
extension, the marine resources and biological productivity of the surrounding 
Huntington Harbor area, including Huntington Harbor itself and the Bolsa Chica 
Wetlands and the Anaheim Bay National Wildlife Refuge.  Commission staff has worked 
closely with TEHOA to reach an agreement on the following Consent Order to resolve 
these issues amicably and Commission staff appreciates their cooperation and efforts to 
reach this conclusion.    
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The unpermitted development which is the subject of this Consent Order includes 
removal of major vegetation consisting of complete removal of one pine tree and 
removal of many large limbs of the remaining four pine trees that support active heron 
and egret nesting and roosting sites.  The trees that are the focus of this Consent Order 
proceeding consist of a grove of five, approximately 75-foot tall pine trees.1  
Commission staff, staff of the California Department of Fish and Game (hereinafter, 
“CDFG”), and members of the public have witnessed and documented at least eight 
active Great Blue Heron and Snowy Egret nests in this grove as well as continuous 
roosting2 by both herons and egrets (Exhibit #9-#11).  These nests and activities were 
observed at site visits made immediately after the actions taken by the TEHOA, which 
were temporarily halted by CDFG.  Subsequent to CDFG’s actions, on July 27, 2006, 
the Executive Director of the Commission issued Executive Director Cease and Desist 
Order No. ED-06-CD-02 directing TEHOA to cease and desist from undertaking further 
unpermitted development at the subject property and to cease and desist from removing 
or disturbing heron or egret nests and from removing, disturbing, or harassing heron or 
egrets, themselves (as discussed more fully in Section C of this staff report).  
 
In addition to the direct effect the tree removal had on the herons and egrets, there are 
also effects on the larger ecological systems in the area.  Herons and egrets are integral 
components of fully functioning wetland ecosystems.  They are top predators whose 
foraging activities maintain a balance in prey populations.  Wetlands lacking such top 
predators may be subject to invertebrate, amphibian, reptile, rodent, and fish population 
explosions, eutrophication events, disease outbreaks, and any number of other 
undesirable cycles3.  Southern California wetlands are experiencing pressure from a 
number of fronts including loss of native species, loss of area due to development, 
invasive species, and pollution.  Herons and egrets are critical members of wetland 
ecosystems and their roosting and nesting colonies provide very important ecosystem 
functions.  Stands of trees such as the ones on the subject property are an important 
natural resource and provide necessary ecological services for local southern California 
heron and egret populations.  Clearly, this activity, active nesting and roosting of Great 
Blue Heron and Snowy Egret at this location near the wetlands, and the essential role 
that this grove of trees plays in supporting this activity, establishes this grove of trees as 
major vegetation (see September 27, 2006 Memorandum from Jonna D. Engel, Ph.D., 
Commission staff ecologist (Exhibit #6 of this Staff Report) and Section B of this staff 
report). 

 
1 Commission staff notes that there are only four trees left in this grove because TEHOA had cut down 
one of the pine trees prior to Commission staff and CDFG staff halting the unpermitted activity. 
2 While this staff report addresses both the impact on active nesting and roosting of herons and egrets, 
Commission staff notes that roosting activities at this location are equally if not more important for these 
particular birds in this particular setting, and in the evaluation of their impact on surrounding ecosystems.  
Moreover, although the biologists who have visited the site have confirmed that this stand of trees is an 
active roosting site, this may not be as evident to lay persons, since there are fewer obvious physical 
indications of roosting than there are for nesting activities, which include nests and the presence of 
young.    
3 Keddy, P.A.  Wetland Ecology: Principles and Conservation.  2000. Cambridge Univ. Press, Cambridge, 
United Kingdom. 614 pp. 
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The subject property is adjacent to Huntington Harbor within the City of Huntington 
Beach, in an area covered by the City of Huntington Beach certified Local Coastal 
Program (hereinafter, “LCP”), within the Commission’s appeals jurisdiction (discussed 
more fully, herein).  The subject property is an approximately four-acre common, open 
space lot within the Tennis Estates residential community, owned by the homeowners 
association, located between the sea (Huntington Harbor) and the first public roadway 
inland of the sea (Humboldt Drive and Saybrook Lane) (Exhibit #1).  The development 
at issue herein has occurred on the site without the required authorization in a coastal 
development permit (hereinafter, “CDP”).  “Development” is broadly defined by Section 
30106 of the Coastal Act and includes “the removal or harvesting of major vegetation 
other than for agricultural purposes, kelp harvesting, and timber operation.”  
“Development" is also defined by Section 245.04(J) of the City of Huntington Beach 
LCP as including “the removal or harvesting of major vegetation.”  As previously stated, 
the grove of trees that was impacted by the unpermitted activity and that supported 
active heron and egret nesting and roosting is major vegetation4, and thus, the removal 
of one of those trees and major branches from another is “development.”  Section 
30600(a) of the Coastal Act and Section 245.06 of the City LCP state that, in addition to 
obtaining any other permit required by law, any person wishing to perform or undertake 
any development in the coastal zone must obtain a CDP.  

 
Because the unpermitted activity clearly constitutes “development” within the meaning 
of Section 245.04 of the LCP and Section 30106 of the Coastal Act, it requires a CDP.  
Since the City of Huntington Beach has a certified LCP, the performance of this 
development requires a CDP from the City of Huntington Beach.  No such permit was 
issued by the City nor has a permit application been submitted.5  No permit was issued 
for the activity at issue, either by the California Coastal Commission or by the City of 
Huntington Beach pursuant to its authority under the LCP, implementing the Coastal 
Act.   
 
The Commission can issue a Cease and Desist Order under Section 30810 of the 
Coastal Act in cases where they find that the activity that is the subject of the order has 
occurred either without a required CDP or in violation of a previously granted CDP.6  As 
noted above, the activity that is the subject of this Consent Order proceeding is clearly 
“development” as that term is defined by the Coastal Act and the LCP, the development 

 
4 See Exhibit #5, Memorandum dated September 27, 2006, by staff ecologist Dr. Jonna Engel. 
5 The location of the unpermitted development and the property on which the activity occurred is located 
within the Commission’s “Appeals Area”, as that term is defined by Section 245.04 (B) of the City of 
Huntington Beach LCP, since the subject property is located between the sea (Huntington Harbor) and 
first public road (Humboldt Drive and Saybrook Lane).  This area is also within the Commission’s appeals 
jurisdiction as defined in the Coastal Act, for the same reason.  See Cal. Pub. Res. Code § 30603(a)(1).  
Therefore, if TEHOA had applied for and obtained any permit for this activity, which it did not, any action 
taken by the City of Huntington Beach, under its LCP, approving proposed development at this location, 
including proposed trimming or removal of trees that support active heron or egret nesting and roosting 
areas on the subject property, would be appealable to the Commission.  
6 Pursuant to Cal. Pub. Res. Code §30810(a)(1) and (2), Commission staff requested that the City of 
Huntington Beach take action to enforce the policies of the City’s certified LCP, or to indicate their 
preference that the Coastal Commission take action to address the Coastal Act violation.  On July 20, 
2006, the City recommended that Commission staff proceed with enforcement. 
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is not exempt under the Coastal Act or the LCP, and no CDP was issued by either the 
Commission or the City of Huntington Beach to authorize the development. 
 
Again, staff recommends approval of the Consent Order in order to fully resolve this 
violation. 
 
 
II.  HEARING PROCEDURES 
 
The procedures for a hearing on a Cease and Desist Order are outlined in Title 14, 
Division 5.5, Section 13185 of the California Code of Regulations (CCR).    
 
For a Cease and Desist Order hearing, the Chair shall announce the matter and request 
that all parties or their representatives present at the hearing identify themselves for the 
record, indicate what matters are already part of the record, and announce the rules of 
the proceeding including time limits for presentations.  The Chair shall also announce 
the right of any speaker to propose to the Commission, before the close of the hearing, 
any question(s) for any Commissioner, at his or her discretion, to ask of any other party.  
Staff shall then present the report and recommendation to the Commission, after which 
the alleged violator(s) or their representative(s) may present their position(s) with 
particular attention to those areas where an actual controversy exists.  The Chair may 
then recognize other interested persons after which time Staff typically responds to the 
testimony and to any new evidence introduced. 
 
The Commission will receive, consider, and evaluate evidence in accordance with the 
same standards it uses in its other quasi-judicial proceedings, as specified in Title 14, 
California Code of Regulations (CCR) Section 13186, incorporating by reference 
Section 13065.  The Chair will close the public hearing after the presentations are 
completed.  The Commissioners may ask questions to any speaker at any time during 
the hearing or deliberations, including, if any Commissioner chooses, any questions 
proposed by any speaker in the manner noted above.  Finally, the Commission shall 
determine, by a majority vote of those present and voting, whether to issue the Cease 
and Desist Order, either in the form recommended by the Executive Director, or as 
amended by the Commission.  Passage of a motion, per Staff recommendation or as 
amended by the Commission, will result in issuance of the Cease and Desist Order. 
 
 
III. STAFF RECOMMENDATION  
 
Staff recommends that the Commission adopt the following motion: 
 
Motion  
 

I move that the Commission issue Consent Cease and Desist Order No.  
CCC-06-CD-12 pursuant to the staff recommendation.  
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Staff Recommendation of Approval 
 
Staff recommends a YES vote.  Passage of this motion will result in issuance of the 
Consent Cease and Desist Order.  The motion passes only by an affirmative vote of a 
majority of Commissioners present.  
 
Resolution to Issue Consent Cease and Desist Order 
 
The Commission hereby issues Consent Cease and Desist Order No. CCC-06-CD-12, 
as set forth below, and adopts the findings set forth below on grounds that 
development, conducted by the Tennis Estates Homeowners Association, has occurred 
without a coastal development permit. 
 
 
IV. FINDINGS FOR CONSENT CEASE AND DESIST ORDER NO. CCC-06-CD-12  
 
Staff recommends the Commission adopt the following findings of fact in support of its 
action.  
 
A. Description of Unpermitted Development
 
The subject property is an approximately four-acre common, open space lot within the 
Tennis Estates residential community adjacent to Huntington Harbor within the City of 
Huntington Beach (Exhibit #1).  The grove of trees that is the subject of this Consent 
Order is located 0.2 miles from Huntington Harbor and 0.75 miles from the Anaheim 
Bay National Wildlife Refuge both foraging areas for herons and egrets.  The grove is 
also 1.5 miles from the Bolsa Chica wetlands, another heron and egret foraging area.     
 
The unpermitted development, which is the subject matter of this Consent Order, 
includes removal of major vegetation consisting of complete removal of one pine tree 
and removal of several large limbs of other pine trees that supported active heron and 
egret nesting and roosting sites.  The trees that are the subject of this Consent Order 
proceeding consist of a grove of five, approximately 75-foot tall pine trees, one of which 
was cut down by TEHOA without benefit of a coastal development permit, during active 
nesting and roosting of both egrets and herons.  The grove was not present in 1972, 
when the Tennis Estates residential community was being constructed (as seen in a 
1972 aerial photograph and attached hereto as Exhibit #8 of this staff report).  
Therefore, since the grove could have been planted at either a mature state or as 
saplings, the precise age of the trees is unknown. 
 
Great Blue Heron, Great Egret, and Snowy Egret nesting, as well as continuous 
roosting activity by both herons and egrets, have been well documented in this grove of 
trees at the subject property.  As is explained in Section B below and in the September 
27, 2006 Memorandum from Jonna D. Engel, Ph.D., Commission staff ecologist (Exhibit 
#6), this activity, active nesting and roosting of Great Blue Heron, Great Egret, and 
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Snowy Egret, whose presence is critical to the healthy functioning of the nearby 
wetlands, establishes this grove of trees as major vegetation.   
 
B. Herons and Egrets and Their Relationship to the Subject Property7

 
The heronry that has been established at the subject property is presently used year 
round for roosting and seasonally for nesting by three species of herons and egrets: 
Great Blue Herons, Ardea herodias, Great Egrets, Aldea alba, and Snowy Egrets, 
Egretta thula.  Herons and egrets experienced severe population declines at the turn of 
the 20th century when they were hunted for their beautiful plumage which was highly 
prized for woman’s hats.  Several laws outlawing hunting, including the 1918 Migratory 
Bird Treaty Act, were passed and heron and egret populations recovered.  While heron 
and egret populations are no longer threatened, the wetland ecosystems upon which 
they depend are in trouble.  The United States Geologic Survey conducted a study of 
wetland loss in the United States between the 1780’s and 1980’s.  California has lost 
the largest percentage of original wetland habitat (91%) of all the states8.  It is now 
estimated that California has less than 500,000 wetland acres remaining (from an 
estimated 5 million in 1780).  This is less than one-half of one percent of California’s 
total acreage.  In southern California, many wetlands have been replaced by marinas 
and herons and egrets have adapted by relocating their roosting and nesting sites to 
stands of tall non-native pines, palms, ficus, and coral trees within highly developed 
areas9,10.  This relocation to non-native trees near marinas is because of the virtual 
absence of any native trees, the proximity of the non-native trees to primary foraging 
habitat, and the height of the non-native trees which affords protection from predation 
and disturbance.  The herons and egrets are utilizing these trees for both roosting and 
nesting.  In many southern California locations, herons and egrets roost at colony sites 
all year11,12. 
 
Herons and egrets establish roosting and nesting sites based on several important 
criteria including proximity to primary foraging habitat and avoidance of predation and 
disturbance.  Herons and egrets are normally shy and retiring birds that are sensitive to 
human disturbance.  The fact that they have established roosting and nesting sites in 
areas of high human density and disturbance suggests that suitable roosting and 
nesting areas are scarce.    
 

                                                      
7 This section is taken largely from Memorandum from Jonna D. Engel, Ph.D., Commission staff ecologist 
(Exhibit #6 of this staff report) 
8 United States Geologic Survey: http://wwwlnpwrc.usgs.gov/resource/wetlands/wetloss/summary.htm 
9 Report on the Marina Del Rey Heronry.  2005.  Prepared for Mark D. Kelly, Senior Vice President, Lyon 
Capital Ventures, by Dr. Jeffery Froeke.  
10 Letter to California Coastal Commission from Daniel Cooper, Cooper Ecological Monitoring Inc., dated 
Aug 18, 2006 
11 Butler, R. W. 1992.  Great Blue Heron.  In The Birds of North America, No. 25 (A. Poole, P. 
Stettenhelm, and F. Gill, Eds.).  Philadelphia: The Academy of Natural Sciences; Washington, DC: The 
American Ornithologists Union 
12 Parson, K. C. and T. L. Master.  2000.  Snowy Egret (Egretta thula). In The Birds of North America, No. 
489 (A. Poole and F. Gill, Eds.).  The Birds of North America, Inc., Philadelphia, PA 
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The major determinate of heron and egret colony location is suitable wetland foraging 
habitat.  For Great Blue Herons, the mean distance flown from nests to principle feeding 
sites is 1.4 to 4 miles13.  An average Snowy Egret foraging trip is 1.7 miles from roosting 
and nesting sites to their main foraging area14.  The Tennis Estates pines are located 
0.2 miles from Huntington Harbor and 0.75 miles from the Seal Beach National Wildlife 
Refuge; both foraging areas for herons and egrets.  The pines are also 1.5 miles from 
the Bolsa Chica wetlands, another heron and egret foraging area.  Research has shown 
that Great Blue Herons exhibit strong fidelity to the choice of tree species within 
colonies whereas in Great Egret males, presence of old nests can induce site 
preference15,16.  Great Blue Herons, Great Egrets, and Snowy Egrets all roost and nest 
in the Seal Beach Wildlife Refuge and the Bolsa Chica wetlands.  It is likely that the 
reason herons and egrets have established nests and are roosting in the Tennis Estates 
pines, as they are doing in non-native tree stands in other parts of coastal southern 
California such as Ventura Harbor, Marina del Rey, and Long Beach, is a lack of 
suitable nesting and roosting areas in remaining local wetlands. 
 
In addition to proximity to primary foraging habitat, predation and disturbance also 
influence heron and egret choice of roosting and nesting tree species and locations.  
Herons and egrets select nest sites difficult for mammalian predators to reach and in 
areas distant or removed from disturbance.  In urban areas this translates into a 
preference for tall trees.  In southern California the average nest height for Great Egrets 
is 88 feet17.  Raccoons are one of the top heron and egret nest predators in Southern 
California18.  Tall trees are the main deterrent to raccoon predation.  Dense foliage that 
provides camouflage and protection is also important in southern California as a 
deterrent to predation from birds such as American crows, Corvus brachyrhynchus, who 
prey on eggs and chicks and red-tailed hawks, Buteo jamaicensis19.  Both herons and 
egrets choose specific trees that are within a specific distance of primary foraging 
grounds and are safe from predation and disturbance.  Herons do habituate to non-
threatening repeated activities which explains the location of Southern California 
heronries in highly disturbed areas.  Even so, most studies recommend a minimum 984 
feet buffer zone from the periphery of a colony in which no human activity should take 
place during courtship and nesting season20.   

 
Herons and egrets are integral components of fully functioning wetland ecosystems.  
They are top predators whose foraging activities maintain a balance in prey populations.  
Wetlands lacking such top predators may be subject to invertebrate, amphibian, reptile, 
rodent, and fish population explosions, eutrophication events, disease outbreaks, and 

 
13 Butler (1992) op. cit 
14 Parson & Master (2000) op. cit. 
15 Kesall, J.P. & J. Simpson.  1980.  A three year study of the Great Blue Heron in British Columbia.  Proc. 
Colonial Waterbirds Group, 3:69-74. 
16 Butler (1992) op. cit  
17 McCrimmen, D. A. Jr., J. C. Ogden, and G. T. Bancroft.  2001.  Great  Egret (Ardea alba).  In The Birds 
of North America, No. 570 (A. Poole and F. Gill, Eds.).  The Birds of North America, Inc., Philadelphia, PA 
18 Parson & Master (2000) op. cit. 
19 Parson & Master (2000) op. cit. 
20 Butler (1992) op. cit 
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any number of other undesirable cycles21.  Southern California wetlands are 
experiencing pressure from a number of fronts including loss of native species, loss of 
area due to development, invasive species, and pollution.  Herons and egrets are 
critical members of wetland ecosystems and their roosting and nesting colonies provide 
very important ecosystem functions.  The Tennis Estates pine stand fits the criteria for a 
heron and egret roosting and nesting site.  The pine trees are within the foraging range 
required by the three heron and egret species utilizing the trees.  The pine trees are tall, 
upwards of 75 feet, thus distancing the birds from predation and disturbance, and 
before the tree removal and trimming, had dense foliage that offered camouflage and 
protection from predation.  Stands of trees such as those located on the subject 
property are an important natural resource and provide necessary ecological services 
for local southern California heron and egret populations, which, in turn, are critical to 
the healthy functioning of the nearby wetlands.  Based on this finding of biological 
significance, the Tennis Estates trees are major vegetation.   
 
C. Background: Commission’s Actions and History of Violation on the Subject 

Property
 
On the afternoon of May 24, 2006, Commission staff received reports from members of 
the public that removal of trees supporting active heron and egret nests was underway 
at the Subject Property.  Commission staff and members of the public then contacted 
the CDFG.  On the same day, a CDFG warden visited the site and confirmed the 
presence of active bird nests in the trees located at the corner of Humboldt Drive and 
Saybrook Lane and confirmed that a tree had been removed.  Pursuant to Fish and 
Game Code Section 3503, pertaining to protection of active bird nests and eggs, the 
California Department of Fish and Game on May 24, 2006 stopped the trimming and 
removal activities, which were undisputedly being conducted by TEHOA, prohibiting 
them from removal, trimming, or disturbance of the trees for 30 days.   
 
Commission staff visited the site on June 2, 2006, documented the nesting activity in 
the subject trees, and confirmed that an entire tree and several very large limbs of other 
trees that contained active heron and egret nests had been removed.  Commission staff 
clearly identified active nesting occurring in the trees that are the subject of this 
proceeding.22  As demonstrated by documents submitted by TEHOA, the goal of the 
unpermitted activity was to rid the subject property of the herons and egrets by cutting 
down the entire grove of trees that supported the herons and egrets.  On June 23rd, the 
CDFG warden and a CDFG environmental scientist visited the site and again counted 
approximately 8 active Great Blue Heron and Snowy Egret nests in the subject trees.  
                                                      
21 Keddy, P.A.  Wetland Ecology: Principles and Conservation.  2000. Cambridge Univ. Press, 
Cambridge, United Kingdom. 614 pp. 
22 As referenced above, while this staff report addresses both the impact on active nesting and roosting of 
herons and egrets, we note that roosting activities at this location are equally if not more important for 
these particular birds in this particular setting, and in the evaluation of their impact on surrounding 
ecosystems.  Moreover, although the biologists who have visited the site have confirmed that this stand of 
trees is an active roosting site, this may not be as evident to lay persons, since there are fewer obvious 
physical indications of roosting than there are for nesting activities, which include nests and the presence 
of young.   

  



CCC-06-CD-12  
Page 10 of 25 
 

                                                     

Therefore, the warden prohibited removal, trimming, or disturbance of the trees for 
another 30 days. 
 
Because the subject property was located in the City of Huntington Beach’s permit 
jurisdiction under the City’s LCP, Commission staff requested, in a letter dated July 14, 
2006, that the City of Huntington Beach take action to enforce the policies of the City’s 
certified LCP, or to indicate their preference that the Coastal Commission take action to 
address the Coastal Act violation, as is provided for in Sections 30809 and 30810 of the 
Coastal Act (Exhibit #2).  The letter also stated that if the City declined to act, the 
Commission could issue an order to enforce the requirements of the LCP.  On July 18, 
2006, the City recommended that Commission staff proceed with enforcement, 
including pursuing possible restoration order proceedings and confirmed this in an email 
to Commission enforcement staff (Exhibit #3).   
 
Therefore, pursuant to Coastal Act Section 30809(a)(1) and (2), on July 21, 2006, the 
Executive Director of the Commission sent TEHOA a Notice Prior to Issuance of an 
Executive Director Cease and Desist Order (hereinafter, “EDCDO”) for Violation No. V-
5-06-018 and provided TEHOA the opportunity to provide assurances which would 
obviate the need to issue the EDCDO (Exhibit #4).23  The Notice Prior to Issuance 
(hereinafter, “Notice”) of an EDCDO stated, in part:  
 

To prevent the issuance of the Executive Director Cease and Desist Order (“EDCDO”) 
to you, you must provide a response by the date listed below [COB July 21, 2006] that 
satisfies the standards of section 13180(a) of the Commission’s regulations….  This 
response must include: 
 

Agreement to immediately and completely cease and desist from performing any 
development on the subject property, including, but not limited to, removal or 
trimming of the trees located at the southwest corner of Humboldt Drive and 
Saybrook Lane that support habitat for nesting herons and egrets, regardless of 
whether the bird nests supported by the trees are active or inactive. 

 
TEHOA did not respond to the Notice, orally or in writing, even after the deadline to 
respond had passed, and specifically, TEHOA did not commit to refrain from performing 
further unpermitted development at the Subject Property.  Prior to issuance of the 
EDCDO, Commission staff called TEHOA on July 26, 2006 in an attempt to find out if 
TEHOA was going to provide assurances that it would not conduct further unpermitted 
activity.  TEHOA did not respond to these telephone calls.24   
 
The Executive Director determined that TEHOA had undertaken development that 
requires a permit without first securing a permit.  The Executive Director also 

 
23 The July 21, 2006 letter from the Executive Director also included a Notice of Intent to Commence 
Cease and Desist Order and Restoration Order Proceedings, as described on page 11 of this staff report. 
24 TEHOA did not respond to any of the Commission calls or correspondence until August 9, 2006, 
despite numerous attempts by Commission staff to contact them. 
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determined that TEHOA failed to respond to the Notice in a “satisfactory manner”.25  
Therefore, on July 27, 2006, the Executive Director issued EDCDO No. ED-06-CD-02 
directing TEHOA to cease and desist from undertaking further unpermitted development 
at the subject property and to cease and desist from removing or disturbing heron or 
egret nests and from removing, disturbing, or harassing heron or egrets, themselves 
(Exhibit #5).  TEHOA did not respond to the issuance of the EDCDO, until August 9, 
2006. 
 
Pursuant to Section 30809(e) of the Coastal Act, EDCDO No. ED-06-CD-02 expires 90 
days from issuance of the EDCDO, which would mean that, absent an extension of 
thereto pursuant to Section 13188 of the Commission’s regulations, the EDCDO would 
expire on October 25, 2006.  Therefore, to ensure that no further unpermitted activity 
occurs at the subject property, to ensure that no additional herons or egrets or other 
migratory birds are harmed by the removal of their habitat, and to ensure general 
compliance with the Coastal Act, the Executive Director also sent TEHOA a Notice of 
Intent to Commence Cease and Desist Order and Restoration Order Proceedings 
(hereinafter, “NOI”) (Exhibit #5). 
 
Notice of Intent to Commence Cease and Desist Order Proceedings
 
On July 21, 2006, pursuant to Section 13181, Title 14, Division 5.5 of the California 
Code of Regulations, the Executive Director, sent TEHOA a NOI for a Commission 
Cease and Desist Order (Exhibit #5).  The NOI sent to TEHOA included a thorough 
explanation of why the subject activity is development under the Coastal Act and how 
such activity meets the criteria of Section 30810 of the Coastal Act to commence 
proceedings for issuance of a Cease and Desist Order.  

 
In accordance with Section 13181(a) of the Commission’s regulations, TEHOA was 
provided the opportunity to respond to the Commission staff’s allegations as set forth in 
the NOI by completing a Statement of Defense form (hereinafter “SOD”).  TEHOA was 
required to submit the SOD form by no later than August 10, 2006.   
 
On August 10, 2006, Commission staff received a SOD from TEHOA in response to the 
NOI (Exhibit #7).  These defenses and Commission staff’s response to those defenses 
are addressed in Section I of this Staff Report. 
 
Commission staff had scheduled a “unilateral” Cease and Desist Order hearing for the 
Commission’s October 12, 2006 meeting.  However, prior to the hearing, Commission 
staff and TEHOA entered into ongoing settlement discussions and staff agreed to 
postpone the hearing for one month in an attempt to resolve the violations amicably.  
Because the EDCDO would have expired on October 25, 2006, in an October 11, 2006 
letter from TEHOA’s representative, TEHOA agreed to voluntarily continue to comply 
with the terms and requirements of the EDCDO, allowing Commission staff and TEHOA 
                                                      
25 Section 13180(a) of the Commission’s regulations (Title 14, Division 5.5 of the California Code of 
Regulations (CCR)) defines the term “satisfactory manner” as that term is used in Section 30809(b) as 
being, in part, “a response which is made in the manner and within the timeframe specified in the notice.” 
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sufficient time to reach an agreement with respect to the terms of a Consent Order and 
to ensure that no additional unpermitted activity would occur (Exhibit #12).   
 
Because Commission staff and TEHOA were able to amicably resolve the violations 
through this Consent Order (Attached as Exhibit #13), TEHOA has waived its right to 
submit defenses to contest the legal and factual basis and the terms and issuance of 
the Consent Order, and consents to the issuance of the Consent Order.   
 
D. Basis for Issuance of a Cease and Desist Order 
 
Cease and Desist Order
 
The statutory authority for issuance of this Cease and Desist Order is provided in 
Section 30810 of the Coastal Act, which states, in relevant part: 
 

a) If the Commission, after public hearing, determines that any person…has 
undertaken, or is threatening to undertake, any activity that… requires a 
permit from the commission without first securing the permit… the 
Commission may issue an order directing that person…to cease and 
desist.  The order may also be issued to enforce any requirements of a 
certified local coastal program … or any requirements of [the Coastal Act] 
which are subject to the jurisdiction of the certified program under 
[circumstances that are satisfied here, as described on page 10] 

 
b) The cease and desist order may be subject to such terms and conditions 

as the Commission may determine are necessary to ensure compliance 
with this division, including immediate removal of any development or 
material… 

 
The following paragraphs set forth the basis for the issuance of the Consent Cease and 
Desist Order by identifying the substantial evidence on which the Commission relied in 
determining that the development meets all of the required grounds listed in Section 
30810 for the Commission to issue a Cease and Desist Order. 
 

i.  Development has Occurred without a Coastal Development Permit 
(“CDP”) 

 
Unpermitted development consisting of the removal of major vegetation, including the 
trimming and removal of trees that support active heron and egret nesting and roosting 
areas has occurred on the subject property without a CDP.  The unpermitted 
development that is the subject of this Consent Order meets the definition of 
“development” contained in Section 30106 of the Coastal Act and Section 245.04 of the 
City of Hunting Beach LCP.   
 
“Development” is defined by Section 30106 of the Coastal Act as follows: 
 

  



CCC-06-CD-12  
Page 13 of 25 
 

"Development" means, on land, in or under water, the placement or erection of 
any solid material or structure; discharge or disposal of any dredged material or 
of any gaseous, liquid, solid, or thermal waste; grading, removing, dredging, 
mining, or extraction of any materials; change in the density or intensity of use 
of land…change in the intensity of use of water, or of access thereto…and the 
removal or harvesting of major vegetation other than for agricultural 
purposes… (Emphasis added). 

 
”Development” is defined by Section 245.04 of the City of Huntington Beach LCP as 
follows: 
 

J. Development: The placement or erection of any solid material or structure on 
land, in or under water; discharge or disposal of any materials; grading, 
removing, dredging, mining, or extraction of any materials; change in the density 
or intensity of use of land, including, but not limited to, subdivision pursuant to 
Section 66410 of the Government Code, and any other division of land, including 
lot splits, except where the land division is brought about in connection with the 
purchase of such land by a public agency for public recreation use; and change 
in the intensity of use of water, or of access thereto; construction, reconstruction, 
demolition, or alteration of the size of any structure, including any facility of any 
private, public, or municipal utility; and the removal or harvesting of major 
vegetation. 

 
Section 30600(a) of the Coastal Act and Section 245.06 of the City of Huntington Beach 
LCP state that, in addition to obtaining any other permit required by law, any person 
wishing to perform or undertake any development in the coastal zone must obtain a 
coastal development permit.   
 
The unpermitted development that is the subject of this Consent Order meets the 
definition of “development” contained in Section 30106 of the Coastal Act and Section 
245.04 of the City of Hunting Beach LCP.  In this case, the complete removal of one 
tree and the trimming of other trees that all support active heron and egret nesting and 
roosting is the removal of major vegetation (see September 27, 2006 Memorandum 
from Jonna D. Engel, Ph.D., Commission staff ecologist (Exhibit #6) Therefore all the 
subject unpermitted development clearly constitutes “development” within the meaning 
of the above-quoted definition and therefore is subject to the permit requirement of 
Section 30600(a) of the Coastal Act and Section 245.06 of the City of Huntington Beach 
LCP, and therefore may not be undertaken unless such development is authorized in a 
CDP.  A CDP was not issued to authorize the subject unpermitted development. In 
addition, the exemptions section under the City of Huntington Beach LCP does not 
provide any exemption for any sort of landscaping, including removal of major 
vegetation.  In this case, the grove of trees on the Subject Property is major vegetation, 
and therefore removal or trimming of the trees is also not exempt under the City’s LCP.   
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Inconsistent with Resource Policies of the Coastal Act 
 
It should be noted that this is not an element which is required for issuance of a Cease 
and Desist Order.  That is, the Commission does not have to find that the nature of the 
unpermitted development is inconsistent with the City of Huntington Beach LCP or the 
Chapter 3 policies of the Coastal Act to issue Cease and Desist Orders under the 
Coastal Act (Section 30810).  However, this section is provided as background 
information.  The Commission finds that the unpermitted development is inconsistent 
with Chapter 3 policies of the Coastal Act regarding the protection of marine resources, 
the biological productivity of coastal waters, and possibly environmentally sensitive 
habitat areas.  The Commission also notes that the unpermitted development is 
inconsistent with LCP Policy Sections C 6.1.2, C 6.1.3, C 6.1.4, and possibly C 7.1 and 
C 7.1.2 
 
The protection of marine resources, the biological productivity of coastal waters, and 
environmentally sensitive habitat areas are major policy goals of the Coastal Act as 
provided for in Sections 30230, 30231, and 30240 of the Coastal Act.  In addition, 
policies within the City of Huntington Beach LCP were also designed to protect these 
resources.  The unpermitted removal of major vegetation, consisting of the complete 
removal of one tree and the removal of several large limbs from other trees that all 
support active heron and egret nesting and roosting appears to be inconsistent with 
these Coastal Act policies since these birds are, among other things, integral 
components of fully functioning wetland ecosystems.  They are top predators whose 
foraging activities maintain a balance in prey populations.  Wetlands lacking such top 
predators may be subject to invertebrate, amphibian, reptile, rodent, and fish population 
explosions, eutrophication events, disease outbreaks, and any number of other 
undesirable cycles. 
 
Section 30230 (Marine Resources) of the Coastal Act and Policy C 6.1.2 and Policy C 
6.1.3 of the City of Huntington Beach LCP states: 
 

Marine resources shall be maintained, enhanced, and where feasible, restored.  
Special protection shall be given to areas and species of special biological or 
economic significance.  Uses of the marine environment shall be carried out in a 
manner that will sustain the biological productivity of coastal waters and that will 
maintain healthy populations of all species of marine organisms adequate for 
long-term commercial, recreational, scientific, and educational purposes. 

 
Section 30231 (Biological Productivity of Coastal Waters) of the Coastal Act and Policy 
C 6.1.4 of the City of Huntington Beach LCP states:  
 

The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, where 
feasible, restored… 
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Section 30240 (Environmentally Sensitive Habitat Areas) of the Coastal Act and, in part, 
Policy C 7.1.2 of the City of Huntington Beach LCP states: 

 
(a)  Environmentally sensitive habitat areas shall be protected against any 
significant disruption of habitat values, and only uses dependent on such 
resources shall be allowed within such areas. 
 
(b)  Development in areas adjacent to environmentally sensitive habitat areas 
and parks and recreation areas shall be sited and designed to prevent impacts 
which would significantly degrade such areas, and shall be compatible with the 
continuance of such habitat areas. 

 
Objective C 7.1 of the City of Huntington Beach LCP states: 
 

Regulate new development through design review and permit issuance to ensure 
consistency with the Coastal Act requirements and minimize adverse impacts to 
identified environmentally sensitive habitats and wetlands areas. 

 
Removing and trimming the subject trees triggered a chain reaction of very significant 
negative ecological consequences as described below, and in Exhibit #6 to this staff 
report, Memorandum from Dr. Jonna Engel, dated September 27, 2006.  Given the 
location of the eggs and hatchlings that were observed by both members of the public 
and the CDFG Warden as being on the ground below the trees that were removed and 
trimmed, it appears that the immediate results of the tree removal and trimming were 
the possible loss of unhatched eggs and the death of hatchlings.  In addition, even if the 
unpermitted activity did not cause eggs and hatchlings to fall from the trees, due to the 
role that the subject trees play in the breeding of great blue herons and snowy and great 
egrets and because the nesting and roosting function of the site could be easily 
disturbed or degraded by removal of tree limbs and trees, the nesting population of 
herons and egrets in the Huntington Harbor area could be adversely impacted by tree 
removal or trimming at the Subject Property.   
 
Even more significant, the loss of such important predators could affect the biological 
productivity of the surrounding wetlands areas, including Huntington Harbor, the 
Anaheim Bay National Wildlife Refuge, and the Bolsa Chica Wetlands by upsetting the 
balance of the local ecosystem (see Section B, above and Exhibit #6 of this staff report).  
Clearly, any additional tree removal would exacerbate both the short and long term 
losses to the Great Blue Heron, Great Egret, and Snowy Egret populations and would 
further impact the already diminishing wetlands habitat in Southern California, which 
could lead to an imbalance in prey populations leading to invertebrate, amphibian, 
reptile, rodent, and fish population explosions, eutrophication events, disease 
outbreaks, and any number of other undesirable cycles within the wetlands ecosystem. 
 
Therefore, the unpermitted activity impacted the marine resources found in the 
surrounding area, including Huntington Harbor, Bolsa Chica wetlands and Anaheim Bay 
National Wildlife Refuge and disrupted the biological productivity of these coastal 

  



CCC-06-CD-12  
Page 16 of 25 
 
waters.  Because those areas are ESHA, the removal of the trees, if it effects the 
elimination of the birds from the predation cycle of the wetlands, also disrupts those 
ESHAs in violation of Section 30240.  In addition, since it is possible that the grove of 
trees itself may be ESHA, any removal of these trees, whether by cutting limbs from the 
trees or removing the trees entirely, would clearly be inconsistent with the ESHA 
protection policies of the Coastal Act and the City of Huntington Beach LCP.  Therefore, 
the unpermitted development is inconsistent with Section 30230, 30231 and possibly 
30240 of the Coastal Act as well as LCP Policy Sections C 6.1.2, C 6.1.3, C 6.1.4, and 
possibly Policy Sections C 7.1 and C 7.1.2. 
 
E. Consent Cease and Desist Order is Consistent with Chapter 3 of the 

Coastal Act and the City of Huntington Beach LCP 
 
The Consent Order attached to this staff report is consistent with the resource 
protection policies found in Chapter 3 of the Coastal Act as well as with the City of 
Huntington Beach LCP.  The Consent Order would require TEHOA to 1) cease and 
desist from performing unpermitted development including, but not limited to, removal or 
trimming of trees that support active or inactive heron or egret nesting or roosting areas 
on property located at Orange County Assessor’s Parcel No. 178-601-64, Tennis 
Estates, City of Huntington Beach (hereinafter, “subject property”), 2) refrain from 
conducting any future development on the Subject Property not authorized by a Coastal 
Development Permit or this Consent Order, 3) cease and desist from undertaking any 
unpermitted development (as that term is used in the Coastal Act), including, but not 
limited to, any development which would have the effect of removing, disturbing, or 
harassing herons or egrets, themselves, and of removing or disturbing active heron or 
egret nests, and 4) plant three trees (Pinus halepensis (Aleppo Pine)) in a similar 
location to the tree that TEHOA removed without Coastal Act authorization.  Through 
the Consent Order, TEHOA also agrees to five years of monitoring the Subject Property 
(by a qualified avian biologist/resource specialist) to follow the status and recovery of 
this heron and egret colony.  The requirements of the Consent Order would ensure 
protection of nesting and roosting sites for egrets and herons, thereby protecting the 
local population of such birds and, by extension, the marine resources and biological 
productivity of the surrounding Huntington Harbor area, including Huntington Harbor 
itself and the Bolsa Chica Wetlands and the Anaheim Bay National Wildlife Refuge.  
Therefore, the Consent Order is consistent with the Chapter 3 policies of the Coastal 
Act and the City of Huntington Beach LCP.   
 
F. California Environmental Quality Act (CEQA)  
 
The Commission finds that issuance of this Consent Order is exempt from any 
applicable requirements of the California Environmental Quality Act (CEQA) of 1970 
and will not have significant adverse effects on the environment, within the meaning of 
CEQA.  The Consent Order is exempt from the requirement for the preparation of an 
Environmental Impact Report, based on Sections 15060(c)(2) and (3), 15061(b)(2), 
15307, 15308 and 15321 of CEQA Guidelines (Title 14 of the California Code of 
Regulations).   
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G. Consent Agreement: Settlement
 
Chapter 9, Article 2 of the Coastal Act provides that violators may be civilly liable for 
penalties for violations of the Coastal Act, including daily penalties for knowingly and 
intentionally undertaking development in violation of the Coastal Act.  While 
Commission staff considers the violation to be a knowing and intentional violation, 
TEHOA have clearly stated their willingness to completely resolve the violation, 
including any penalties, administratively and through a settlement process.  To that end, 
TEHOA have stated their intent to comply with all terms and conditions of the Consent 
Order (Exhibit #13). 
 
H. Findings of Fact 
 
1. TEHOA owns the property located at the southwest corner of Humboldt Drive and 

Saybrook Lane, Orange County Assessor’s Parcel No. 178-601-64, Tennis Estates, 
City of Huntington Beach (“subject property”).  The subject property is an 
approximately four-acre common (to the owners of the individual condominiums 
within the Tennis Estates complex), open space area, within the Tennis Estates 
residential complex seaward of Humboldt Drive and Saybrook Lane, adjacent to 
Huntington Harbor in the City of Huntington Beach. 

2. TEHOA has undertaken development, as defined by Coastal Act Section 30106 and 
Section 245.04 of the City of Huntington Beach LCP, at the subject property, 
including but not limited to the removal of major vegetation consisting of complete 
removal of one pine tree and removal of several limbs of other pine trees that 
supported active nesting and roosting by Great Blue Herons, Snowy Egrets, and 
Great Egrets whose presence is critical to the healthy functioning of the adjacent 
wetlands.   

3. TEHOA conducted the above-described development without a Coastal 
Development Permit or any other Coastal Act authorization, in violation of the 
Coastal Act and the City of Huntington Beach LCP.  

4. TEHOA is responsible for the unpermitted development because they arranged for, 
paid for, authorized, and/or hired a worker to conduct the unpermitted activity. 

5. No exemption from the permit requirements of the Coastal Act or the City of 
Huntington Beach LCP applies to the unpermitted development on the subject 
property. 

6. On July 18 and 20, 2006, the City of Huntington Beach requested the Commission to 
take the lead role in enforcement action to resolve the above-described violations.  
On July 21, 2006, the Executive Director of the Commission informed TEHOA that 
pursuant to Title 14, California Code of Regulations, Sections 13181(a), the 
Commission intended to initiate cease and desist order proceedings against them, 
and outlined steps in the cease and desist order process. 
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7. On July 27, 2006, the Executive Director issued Executive Director Cease and 

Desist Order No. ED-06-CD-02 requiring TEHOA to 1) immediately and completely 
cease and desist from performing further unpermitted development at the subject 
property and 2) immediately and completely cease and desist from removing or 
disturbing heron or egret nests and from removing, disturbing, or harassing heron or 
egrets themselves. 

8. The grove of pine trees located on the subject property has been colonized by Great 
Blue Heron, Snowy Egret, Great Egret, and potentially other migratory bird species.  

9. The grove of pine trees located on the subject property is used by Great Blue Heron, 
Snowy Egret, Great Egret and potentially other migratory bird species for nesting 
and roosting. 

10. The Great Blue Herons, Great Egrets, and Snowy Egrets that have colonized the 
grove of pine trees and that nest and roost in those trees are critical members of 
wetland ecosystems and their roosting and nesting colonies provide very important 
ecosystem functions. 

11. The grove of pine trees located on the subject property is major vegetation because 
of the role the trees play in supporting the nesting and roosting of Great Blue Heron, 
Snowy Egret, and Great Egret whose presence is critical to the healthy functioning 
of adjacent wetlands including Huntington Harbor, Anaheim Bay National Wildlife 
Refuge, and Bolsa Chica Wetlands. 

12. The unpermitted development described in Finding No. 2 is inconsistent with the 
policies set forth in Sections 30230 and 30231, and possibly Section 30240, of the 
Coastal Act, as well as LCP Policy Sections C 6.1.2, C 6.1.3, C 6.1.4, and possibly 
Policy Section C 7.1 and C 7.1.2.   

13. Unless prohibited, the unpermitted development will cause continuing resource 
damages. 

I. Violators’ Defenses and Commission’s Response
 
Hans Van Ligten, on behalf of the TEHOA, submitted a Statement of Defense (“SOD”), 
which was received by the Commission staff on August 10, 2006, and is included as 
Exhibit #7 of this Staff Report.  The SOD submitted by TEHOA contains general denials 
and objections as well as their defenses.  In addition, the SOD contains signed 
Declarations from both Jack L. Williams, Vice President of TEHOA’s management 
company, and Robert Bandy, President of Bandy Landscape Maintenance, Inc. and the 
person who conducted the unpermitted tree removal and trimming.  TEHOA also 
submitted several photographs of the subject trees and bird nests as well as minutes 
from TEHOA meetings and correspondence between, Commission staff assumes, 
members of TEHOA.  All but one issue that TEHOA raises are not relevant to whether 
the evidence before the Commission shows a violation of the Coastal Act, and thus, to 
whether the Commission is authorized to issue this cease and desist order, but we 
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include a response to these issues nonetheless, for the information of all parties.  The 
only relevant issue to this proceeding is whether there was either unpermitted 
development or violations of CDP requirements – that is, a violation of the Coastal Act 
or the Huntington Beach LCP, establishing the grounds to issue an Order under Section 
30810.  The following paragraphs describe the defenses contained in the SOD and set 
forth the Commission’s response to each defense.   
 
1.   The Respondents’ Defense: 
 
“TEHOA denies any of the trees fits within the definition of ‘major vegetation’ or is within 
an ‘environmentally sensitive habitat area’.” 
 
Commission’s Response: 
 
As noted above, given the location, use, importance, and biological and ecological 
significance of the trees, the materials that were removed were clearly “major 
vegetation” under the Coastal Act.26  In order to reaffirm that these specific trees and 
limbs were “major vegetation” in this specific case, one of the Commission staff 
biologists specifically examined the facts of this particular location and these specific 
birds and concluded that these trees were in fact major vegetation (see Exhibit #6, 
Memorandum of Dr. Jonna Engel, dated 27 September 2006 for the full text and 
analysis, and Section B of the Staff Report, above). 
 
Moreover, if there was any question remaining as to the applicability of this term, case 
law supports the Commission’s position.  This term should be broadly construed in light 
of the rule that individual provisions of conservation and environmental protection 
measures must be interpreted broadly so as to ensure attainment of the statute’s 
objective.  See e.g. Friends of Mammoth v. Board of Supervisors, (1972) 8 Cal.3d 247, 
259-61.   
 
2.   The Respondents’ Defense: 
 
“The trees have created a health and safety issue due to a stench of animal waste.  It 
has coated the plant life, sidewalk and walls.  Plants in the ‘dropping’ zone are dying.  
There have been reports of persons slipping on the bird feces.” 
 
Commission’s Response: 
 
The above assertion does not provide any evidence to support a claim that the findings 
for a cease and desist order have not been met, or address the issue of whether the 
development required a permit, and the fact that none was obtained by Respondents, 
which are the issues relevant to issuance of a Cease and Desist Order under Section 
30810 of the Coastal Act.   
                                                      
26 “Major” in this context does not mean merely large, but rather refers to the significance of the 
vegetation.  We note, however, that in this case, the trees and the limbs of the trees removed were also 
large.  
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As described in Section B of this staff report and in the Commission’s Response to 
Respondents’ Defense 1, above, the grove of trees that are the subject of this 
proceedings, and that were removed or trimmed without a CDP by TEHOA, is major 
vegetation and thus is development as that term is defined in the Coastal Act and the 
City of Huntington Beach LCP.  “Development” is defined by Section 30106 of the 
Coastal Act as including “the removal or harvesting of major vegetation other than for 
agricultural purposes, kelp harvesting, and timber operation.”  “Development" is also 
defined by Section 245.04(J) of the City of Huntington Beach LCP as including “the 
removal or harvesting of major vegetation.”  Section 30600(a) of the Coastal Act and 
Section 245.06 of the City LCP state that, in addition to obtaining any other permit 
required by law, any person wishing to perform or undertake any development in the 
coastal zone must obtain a CDP.  
 
Because the unpermitted development clearly constitutes “development” within the 
meaning of Section 245.04 of the LCP and Section 30106 of the Coastal Act, it requires 
a CDP.  No CDP was issued for the activity at issue, either by the Commission or by the 
City of Huntington Beach pursuant to its authority under the LCP, implementing the 
Coastal Act.  Thus, the requirements to issue a cease and desist order have been met. 
  
 3.   The Respondents’ Defense: 
 
“[T]he TEHOA Board specifically directed that any tree work NOT impact nesting birds 
and the contractor observed the tree to attempt to avoid work when there were any 
active nests.” 
 
Commission’s Response: 
 
This assertion does not respond to the substance of this proceeding.  Whether or not 
TEHOA directed that “tree work” not impact nesting birds is irrelevant to the finding 
necessary for issuance of a Cease and Desist Order pursuant to Section 30810 of the 
Coastal Act, and does not address the issue of undertaking development activities 
without a Coastal Development Permit. 
 
Even if this was a valid defense (TEHOA directing tree work to not impact nesting 
birds), which it is not, the unpermitted activity was, in fact, undertaken during the exact 
time of active nesting.  On numerous site visits conducted by Commission staff and/or 
staff of the CDFG on May 24th, June 2nd, June 23rd, and August 23rd of this year, staff of 
both agencies clearly witnessed and documented up to eight active nests of herons and 
egrets and many egrets and herons roosting in the trees.  During the site visits 
Commission staff identified several active nests located immediately above branches 
that were cut by TEHOA.  Even if TEHOA directed the “tree work” to not impact active 
nests, and even if this were a valid defense for issuance of a Cease and Desist Order, 
the removal and trimming of the trees was conducted during a time and in a location 
where there were at least eight active nesting sites and their actions clearly impacted 
those nests.  As described in Exhibit #6 of this Staff Report, egrets and herons have a 
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long nesting period, beginning as early as late December and ending in early 
September, and are found to roost year round. 
 
In addition, as described in the Memorandum of Dr. Jonna Engel, dated 27 September 
2006, attached as Exhibit #6 of this staff report, herons and egrets are normally shy and 
reclusive birds that are sensitive to human disturbance.  Herons and egrets select nest 
sites difficult for mammalian predators to reach and in areas distant or removed from 
disturbance.  In urban areas this translates into tall trees.  Tall trees are the main 
deterrent to mammalian predation.  Dense foliage that provides camouflage and 
protection is also important in southern California as a deterrent to predation from birds 
such as crows, who prey on eggs and chicks. 
 
One of the five trees used by the herons and egrets was removed, opening the 
undercarriage of the trees, and exposing the active heron and egret nests to predation.  
In addition, the unpermitted activity resulted in removal of several large branches on the 
lower portion of the trees, further exposing the nests, and the chicks and fledglings 
within the nest, to predation and disturbance. 
 
The unpermitted activity, itself, a human entering into the roosting and nesting areas in 
a “cherry picker”, cutting limbs with a chain saw or other device, clearly disturbs any 
nesting or roosting activity.  Since these birds are highly susceptible to human 
disturbance, and will abandon nesting efforts due to disturbance, there is no question 
that the activity alone impacted these birds.   
 
Again, however, we note that to issue a cease and desist order pursuant to 30810 of the 
Coastal Act the Commission must only find that the activity was conducted without a 
CDP.  In this case, as discussed above, the removal of the trees is removal of major 
vegetation and therefore is development.  No CDP was issued to authorize this activity 
and therefore the requirements to issue a cease and desist order have been met.   
 
4.   The Respondents’ Defense: 
 
“[T]he only tree that was removed was NOT occupied by birds or nests.  Observations 
by Mr. Bandy… showed no nests, birds, or more importantly, feces, thus indicating this 
smaller tree was not being used by herons or egrets.” 
 
Commission’s Response:
 
This is not relevant to the issue of whether the subject activity was conducted without 
benefit of a CDP.  However, in response to this allegation and as discussed more fully 
in Section B of this staff report, the Commission notes that the grove of trees on the 
subject property provides ideal nesting and roosting habitats for egrets and herons, 
specifically because it is a dense cluster of tall trees (at least prior to the unpermitted 
activity) close to foraging areas (Huntington Harbor, Anaheim Bay National Wildlife 
Refuge, and Bolsa Chica Wetlands).  The tree that was completely removed was within 
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this grove, provided potential nesting and roosting opportunities, and also provided the 
nesting birds camouflage and protection from predation. 
 
Even assuming that removing the smallest of the five trees within this grove of trees 
(which are major vegetation) could be removed without a CDP, which it could not, 
observations by Mr. Bandy, who, it appears, is not a qualified biologist or ornithologist, 
is not sufficient to ensure the protection of these birds and this grove of trees that 
support the herons and egrets.  It is evident that Mr. Bandy’s observations were not 
sufficient, particularly since this removal, unfortunately, occurred both without permits 
and prior to any visits by CDFG and/or Commission staff.  In fact, the very purpose of 
the permit process under the Coastal Act is to provide for information gathering, 
evaluation and recommendations to be made before any development is undertaken.  
This evaluation is to be based on the conditions which exist prior to any development 
being performed.  If Respondents had applied for a permit, such information could have 
been verified and evaluated.   
 
While this defense is not relevant to the issue of whether the subject activity was 
conducted without benefit of a CDP, the removal and trimming of major vegetation is 
development as defined by the Coastal Act and the City of Huntington Beach LCP.  No 
CDP was issued for the activity and therefore the requirements to issue a cease and 
desist order have been met.          
 
5.   The Respondents’ Defense:
 
In attachments to TEHOA’s SOD, TEHOA raised several allegations within declarations 
signed by Jack L. Williams (Vice President of Huntington West Properties, Inc.) and 
Robert Bandy (President of Bandy Landscaping Maintenance, Inc.).  TEHOA also 
included minutes from TEHOA Board meetings, unsigned, undated correspondence 
between, what appears to be, members of TEHOA, and photographs.  While these 
documents have no relevance to the issue of whether the subject activity was 
conducted without benefit of a CDP, the following is a summary of TEHOA’s allegations 
within these documents followed by the Commission’s response.  TEHOA raises the 
following issues in these attachments to their SOD: 
 
a)  [From Mr. Williams declaration] “[A]t no time did members of the Coastal 
Commission staff ask me or any of my employees to provide any information regarding 
these issues and therefore believe that the Commission’s two letters are based on a 
one-sided, and frankly, incorrect presentation of the facts.” 
 
Commission’s Response:
 
To clarify the record, as soon as the City of Huntington Beach requested that the 
Commission take the lead in enforcement of the violations at the Subject Property, the 
Executive Director of the Commission sent TEHOA a Notice Prior to Issuance of an 
Executive Director Cease and Desist Order (“EDCDO”) for the violation (Exhibit #5 to 
this Staff Report), and specifically requested that TEHOA provide assurances which 

  



CCC-06-CD-12  
Page 23 of 25 
 
would obviate the need to issue the EDCDO.  TEHOA did not respond.  In fact, when no 
response was received, Commission staff called TEHOA’s management company 
(Huntington West Properties, Inc) in an attempt to discuss the violation and to determine 
whether TEHOA would provide assurances that they agree to not perform further 
unpermitted development.  Unfortunately, neither TEHOA nor its property management 
company, Huntington West Properties, Inc., returned these telephone calls. 
 
Notwithstanding the issues raised by Mr. Williams, or these efforts made by 
Commission staff to contact TEHOA, the activity at issue constitutes development, as 
discussed above, which requires a CDP.  A CDP was not issued for the removal of the 
trees (which are major vegetation, as also discussed above), and therefore the 
requirements to issue a cease and desist order have been met. 
 
b)  [Declarations from both Mr. Williams and Mr. Bandy] In each of the declarations 
submitted as attachments to the SOD (attached as Exhibit #7 of this staff report), 
TEHOA describes the issue of bird excrement and urine, and states that it was 
damaging the landscaping underneath the trees and creating a hazardous situation for 
people walking below the trees.   
  
Commission’s Response:
 
As discussed in the Commission’s response to Respondent’s Defense No. 2, above, 
this assertion does not provide any evidence to support a claim that the findings for a 
cease and desist order have not been met.   
 
c)  [Declarations from both Mr. Williams and Mr. Bandy] In each of the declarations 
submitted with the SOD (attached as Exhibit #7 of this staff report), Mr. Williams and Mr. 
Bandy allege that TEHOA discussed that removal of the trees be done “with extreme 
care to avoid any impact to nesting birds” (Declaration of Mr. Williams, page 2).  The 
declarations also allege that Mr. Bandy was instructed to examine the trees and 
determine if any nesting birds were in the trees before doing any work.  The 
declarations go on to allege that Mr. Bandy did inspect the trees by going up in a “cherry 
picker” and determined that there were no active nests in the trees, and therefore 
commenced removing one tree and the lower branches of other trees.  Mr. Bandy 
asserted in his declaration that he did find unoccupied nests but determined that there 
were no active nests, and therefore he continued trimming the trees.  Mr. Bandy states, 
“I trimmed approximately four to five branches when I discovered a nest in the interior of 
the tree which contained egrets.  Having found an occupied nest, I immediately stopped 
any trimming and left the nest undisturbed.”  
 
Commission’s Response:
 
Again, these allegations made in the declarations do not provide a valid defense to the 
claim of unpermitted development or for whether a cease and desist order can be 
issued by the Commission pursuant to Section 30810 of the Coastal Act.  However, 
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Commission staff provides the following response to address these allegations and to 
clarify the issues. 
 
As mentioned in Section B of this Staff Report and as discussed in the September 27, 
2006 Memorandum from Jonna D. Engel, Ph.D., Commission staff ecologist (Exhibit #6 
of this Staff Report), the grove of trees is major vegetation, and therefore any removal of 
the trees requires a CDP.  No CDP was issued for the removal of the trees or the tree 
branches, in violation of the Coastal Act and the City of Huntington Beach LCP.   
 
In addition, some explanation of the nesting practices of these birds may explain why 
this unpermitted development is so significant from a biological coastal resource 
perspective.  The unfortunate effect of the removal of the trees from the subject property 
was a direct impact to active heron and egret nests and their roosting habitat.  The 
active nesting season of these birds begins as early as late December and ends in early 
September and they roost year-round.  Herons and egrets are normally shy and retiring 
birds that are sensitive to human disturbance, especially during active nesting.  As 
discussed in the September 27, 2006 Memorandum from Jonna D. Engel, Ph.D., 
Commission staff ecologist (Exhibit #6 of this Staff Report), most studies recommend a 
minimum 984 feet buffer zone from the periphery of a colony in which no human activity 
should take place during courtship and nesting season.  
 
The unpermitted removal of one tree and several large limbs of others was done on 
May 24, during the very middle of this nesting season, and when there were observable 
active nests in the trees.  Even if the directive given by the TEHOA to not remove the 
trees until nesting was completed was a valid defense to the issuance of a cease and 
desist order, which it is not, there were undoubtedly active nests in the trees at the time 
they were removed.  In each of the sites visits conducted by both Commission staff and 
staff of CDFG, alike, several active nests were easily seen and discovered from ground 
level locations.  As stated in the declarations, Mr. Bandy had the benefit of a “cherry 
picker” and still allegedly did not see the active nests and proceeded to remove one 
entire tree and several large branches of other trees, directly impacting heron and egret 
nesting and roosting areas.  
 
Unfortunately, attempting to observe these highly reclusive birds from a “cherry picker” 
and sawing limbs of trees would limit an accurate assessment of whether there was 
“active” nesting activities occurring since there is a high likelihood that most if not all the 
birds would have abandoned their nests (see Memo from Commission staff ecologist, 
Exhibit #6) and undoubtedly any roosting activity would not have been evident since the 
birds would have likely been scared away by the cutting of trees and human intrusion.  
Even if this was an appropriate way to conduct such an examination, it does not appear 
that Mr. Bandy is a qualified biologist or ornithologist experienced to make such a 
determination.  Commission staff and CDFG staff with relevant expertise observed both 
the nests and the damage done to the trees in exposing the nests in the remaining 
trees.   
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Furthermore, contrary to the statements made in the declarations, the limbs that were 
removed had a direct impact on active nesting of the egrets and herons.  Active nests 
were observed by Commission staff to be directly above the location of the removed 
branches, allowing the possibility of predation from other birds and mammalian species.  
In addition, although not relevant to the question of whether unpermitted development 
was performed, it is clear that the impact of the tree removal on the bird community was 
not unknown to the TEHOA.  In fact, minutes of TEHOA Board meetings which were 
included in their SOD state, “Jack Williams will obtain a quote from Bandy Landscaping 
to trim the trees in that area so that the birds roosting spaces are drastically reduced” 
and “we would trim the top third of the trees in hope of preventing future nesting by the 
birds.”    
 
The unfortunate results of the unpermitted activity resulted in 1) removal of major 
vegetation with the required CDP, and 2) the impacts to active nesting and roosting by 
heron and egrets, which play an important role in the surrounding wetlands ecosystem. 
 
 
Exhibit List 

 
Exhibit 
Number  Description 
 

1. Site Map and Location  
2. Letter from Commission staff to Scott Hess, City of Huntington Beach Planning 

Manager, July 14, 2006 
3. Response from Scott Hess to Commission staff, July 20, 2006 
4. Notice Prior to Issuance of Executive Director Cease and Desist Order for 

Violation No. V-5-06-018 and Notice of Intent to Commence Cease and Desist 
and Restoration Order Proceedings, July 21, 2006 

5. Executive Director Cease and Desist Order No. ED-06-CD-02 and Notification of 
Intent to Record a Notice of Violation of the Coastal Act, July 27, 2006 

6. Memorandum from Jonna D. Engel, Ph.D., Commission staff ecologist, 
September 27, 2006 

7. Statement of Defense, received by Commission staff on August 10, 2006 
8. Aerial Photograph of Subject Property, 1972 
9. Photograph of Subject Trees, June 2, 2006 
10. Photograph of Snowy Egret in Subject Tree, June 2, 2006 
11. Photograph of Snowy Egret in Subject Tree, June 2, 2006 
12. Letter from Han Van Ligten to Commission staff, October 11, 2006 
13. Consent Cease and Desist Order No. CCC-06-CD-12 
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