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STAFF REPORT: APPEAL 

 
SUBSTANTIAL ISSUE 

 
 
APPEAL NO.:   A-1-TRN-06-042 
 
APPLICANT:    U.S. Cellular Corporation 
 
AGENT:    PWM, Inc., Attn: Thomas J. McMurray Jr. 
 
LOCAL GOVERNMENT:  City of Trinidad 
 
DECISION:    Approval with Conditions 
 
PROJECT LOCATION: Within the 60-foot by 40-foot leased 

telecommunications facilities enclosure near the 
summit of Trinidad Head, Trinidad, Humboldt 
County; APN 42-121-06. 

 
PROJECT DESCRIPTION: Install two one-foot-wide by six-foot-long by one-

foot wide panel antennae on two existing ±20-foot 
poles and erection of a five-foot by 20-foot 
equipment cabinet.                                                                             

 
APPELLANTS:   Friends of Trinidad Head. 
 
SUBSTANTIVE FILE:   
DOCUMENTS  1) City of Trinidad Coastal Development and 

Conditional Use Permit, and Design Review 
Approval Nos. 7-1996/97, 2000/09, 2001-15, 2003-
05, and 2005-13a; 
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 2)  City of Trinidad Coastal Development and 

Conditional Use Permit, and Design Review Appeal 
No. 2006-10; and 
2) City of Trinidad Local Coastal Program. 

 
SUMMARY OF STAFF RECOMMENDATION: 

 
The staff recommends that the Commission, after conducting a public hearing, determine 
that a substantial issue exists with respect to the grounds on which the appeal has been 
filed, and that the Commission open and continue the de novo portion of the appeal 
hearing, because the appellants have raised a substantial issue with the local 
government’s action and it’s consistency with the certified LCP. 
 
On June 21, 2006, the City of Trinidad Planning Commission approval-with-conditions a 
coastal development use permit for the installation of two roughly one-foot-wide by six-
foot-long cellular telephone panel antennae and related electronic equipment cabinets site 
within an existing fenced and paved municipally-owned and leased telecommunications 
facilities area near the summit of Trinidad Head within the City of Trinidad, Humboldt 
County.  On September 14, 2006, the Trinidad City Council denied a local appeal of the 
Planning Commission’s approval. 
 
Although much of the verbiage of the appeal presents background information regarding 
the terms under which the federal government transferred Trinidad Head to the City of 
Trinidad, critiques the permitting actions of the City with regard to its past authorizations 
of telecommunications facilities developments on the landform, and expounds on the 
nonconforming nature of the communication telecommunications facilities at the site,  the 
appeal can be read as expressing five sets of contentions with respect to the City’s 
approval of the subject U.S. Cellular development. The appellants contend that the 
approved project is inconsistent with the City’s LCP policies pertaining to: (1) 
conformance with limitations on the types and intensities of new development within the 
Open Space (OS) land use designation and the permissibility of the development as an 
accessory structure, a conditional use within the OS zoning districts; (2) compliance with 
the maximum height standards of the OS zone; (3) impacts to visual resources of 
Trinidad Head; (4) exempting environmental review of the development; and (5) 
compliance with the Coastal Zone Management Act. 
 
Staff recommends that the Commission find that a substantial issue is raised with respect 
to the approved development’s conformance with the LCP policies and standards for the 
Open Space land use and zoning designations as applied to Trinidad Head.  Upon its 
annexation in 1985, the City adopted and the Commission certified an LCP amendment 
to apply the Open Space land use designation to the portion of Trinidad Head transferred 
from the federal government to the municipality.  The Open Space land use designation 
declares that, due to natural constraints such as unstable slopes, the presence or proximity 
of environmentally sensitive areas, and public recreational use, development must be 
carefully controlled in open space areas. Limited timber harvesting and recreational use 
are the sole identified potentially appropriate uses enumerated for Open Space 
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designations.  In addition, a text amendment to Policy 66 of the Land Use plan was 
certified which directed that Trinidad Head “be kept in its natural state with hiking trails 
and vista points.” 
 
Staff further notes that the City approved the project as a conditional use, namely as a 
form of “Structures accessory to uses and buildings existing within the open space zone 
at the time the [zoning]ordinance codified in this title is adopted” [Parenthetical added.]  
However, no cellular telephone communications reception, transmission or relay facilities 
were in existence on Trinidad Head in 1985 when the OS zoning designation was adopted 
for the project site.  Accordingly, as the land use plan and zoning code place stringent 
limitations on the types and amount of new structural development envisioned as 
appropriate for, or specifically allowed as principally or conditionally permitted uses 
within such designated lands, respectively, a substantial issue is raised as to the 
consistency of the approved new telecommunication facilities with the LCP’s policies 
and standards for development within Open Space designated lands.  Moreover, given 
that no primary telecommunication facilities for which the new antennae, electronic 
control equipment, and cabinet might arguably be appurtenant existed on the site in 1985, 
and the independent nature of the approved facilities with regard to the requirement that 
they be subordinate and incidental to a primary telecommunication apparatus, a 
substantial issue is raised with regard to whether the development qualifies for being 
permitted as an “accessory structure.”   
 
Staff also recommends that the Commission find that a substantial issue is raised with 
regard to the approved development’s consistency with the LCP’s limitations on the 15-
foot maximum height of structures  within the Open Space zoning district.  As approved, 
the 1-foot-wide by 6-foot long panel antennae would be attached, one each, near the top 
of two existing approximately 20-foot-high poles, extending the overall height of the pole 
and antennae array by approximately two feet to roughly 22 feet in overall height.  In 
approving this deviation from the height standard, the City invoked an exception to 
height regulations that is provided for architectural features and mechanical 
appurtenances, such as chimneys, vents, flagpoles, conventional television reception 
antennas, ventilating and air conditioning equipment, and parapet walls.  Staff believes 
this height exception does not apply to the approved cellular telephone transmission 
facilities as these facilities are functionally independent and not appurtenant to any 
existing facilities at the site. 
 
Staff also recommends that the Commission find that the appeal raises a substantial issue 
with regard to the approved development’s consistency with the LCP’s visual resource 
policies and standards.  Although both the appendix to the land use plan and the City’s 
coastal zoning regulations contain specific design review criteria that must be met, 
including consideration of the siting of new development and imposition of height 
restrictions such that the structure’s visual obtrusiveness is minimized, especially from 
beaches, public trails in open space areas, and from the Trinidad Harbor, the City’s 
findings for approval do not directly explain how the approved development conforms 
with the criteria.  Instead, the findings emphasize the historical public support for such 
development in the past and the comparative minor cumulative impact the approved 
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project would have relative to that of existing telecommunications and environmental 
monitoring equipment in place on Trinidad Head. 
 
Other contentions of the appeal are based on invalid grounds in that they do not raise 
allegations that the development does not conform to the policies and standards of the 
certified LCP and the public access policies of the Coastal Act.  Staff recommends that 
the Commission find that the contention that the project was approved and findings 
adopted without environmental review pursuant to the California Environmental Quality 
Act (CEQA) having been conducted is not founded on the basis that the approved 
development is inconsistent with the policies and standards of the City’s LCP.  Similarly, 
staff recommends that the Commission find that the contention regarding the alleged 
failure of the Bureau of Land Management to seek consistency determination for its 
findings of conformance of the appealed development as well as those for past 
telecommunication facilities development on Trinidad Head with the management plan 
upon which the patent to Trinidad Head was based, is an invalid basis for appeal as it is 
founded on alleged nonconformance with the Coastal Zone Management Act rather than 
the approved development’s consistency with the policies and standards of the City’s 
LCP. 
 
Staff further recommends that the Commission continue the de novo portion of the appeal 
hearing to a subsequent meeting because the Commission does not have sufficient 
information from the applicant to determine if the current project can be found consistent 
with the environmental protection policies of the certified LCP.  
 
The Motion to adopt the Staff Recommendation of Substantial Issue is found on 
Page 6. 
_______________________________________________________________________ 

 
STAFF NOTES: 

 
1. Appeal Process. 
 
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603). 
 
Section 30603 states that an action taken by a local government on a coastal development 
permit application may be appealed to the Commission for certain kinds of 
developments, including developments located within certain geographic appeal areas, 
such as those located between the sea and the first public road paralleling the sea or 
within one hundred feet of a wetland or stream or three hundred feet of the mean high 
tide line or inland extent of any beach or top of the seaward face of a coastal bluff, or 
those located in a sensitive coastal resource area. 
 
Furthermore, developments constituting major public works or major energy facilities 
may be appealed whether approved or denied by the city or county.  The grounds for an 
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appeal are limited to an allegation that the development does not conform to the standards 
set forth in the certified local coastal program and, if development is located between the 
first public road and the sea1, the public access and public recreation policies set forth in 
the Coastal Act. 
 
The subject development is appealable to the Commission pursuant to both Section 
30603(a)(1) and (2) of the Coastal Act because it is: (a) situated on a site that lies 
between the first public road and the sea; and (b) located within 300 feet of the seaward 
face of a blufftop. 
 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue of conformity of the 
approved project with the certified LCP.  Since the staff is recommending substantial 
issue, unless three Commissioners object, it is presumed that the appeal raises a 
substantial issue and the Commission may proceed to its de novo review.   
 
If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal 
raises a substantial issue.  It takes a majority of Commissioners present to find that no 
substantial issue is raised.   
 
The only persons qualified to testify before the Commission on the substantial issue 
question are the applicants, the appellants and persons who made their views known to 
the local government (or their representatives).  Testimony from other persons regarding 
substantial issue must be submitted in writing.   
 
Unless it is determined that there is no substantial issue, the Commission will proceed to 
the de novo portion of the appeal hearing and review the merits of the proposed project.  
This de novo review may occur at the same or subsequent meeting.  If the Commission 
were to conduct a de novo hearing on the appeal, because the proposed development is 
located between the first public road and the sea, the applicable test for the Commission 
to consider would be whether the development is in conformity with the certified Local 
Coastal Program and with the public access and public recreation policies of the Coastal 
Act.  
 
2. Filing of Appeal. 

                                                 
1  Per Section 13011 of the California Code of Regulations, the “first public road paralleling the sea” 

means that road nearest to the sea, as defined in Section 30115 of the Public Resources Code, 
which: (a) Is lawfully open to uninterrupted public use and is suitable for such use; (b) Is publicly 
maintained; (c) Is an improved, all-weather road open to motor vehicle traffic in at least one 
direction; (d) Is not subject to any restrictions on use by the public except when closed due to an 
emergency or when closed temporarily for military purposes; and (e) Does in fact connect with 
other public roads providing a continuous access system, and generally parallels and follows the 
shoreline of the sea so as to include all portions of the sea where the physical features such as 
bays, lagoons, estuaries, and wetlands cause the waters of the sea to extend landward of the 
generally continuous coastline. 
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One appeal was filed by Friends of Trinidad Head (see Exhibit No. 6).  The appeal to the 
Commission was filed in a timely manner on October 4, 2006, within 10 working days of 
receipt by the Commission on September 20, 2006 of the City's Notice of Final Local 
Action.2 
 
3. Transalliteration of Zoning Code Citations. 
 
Throughout the City of Trinidad’s Notice of Final Local Action (see Exhibit No. 5) and 
the Appeal from Coastal Permit Decision of Local Government filed by Friends of 
Trinidad Head (see Exhibit No. 6), references to various coastal zoning ordinance 
provisions are stated in terms of the numeration system of the Trinidad Municipal Code 
(i.e., Title 17, §§17.04.010 – 17.76.050) instead of the numeration of the City’s certified 
zoning regulations (i.e., Ordinance No. 166, §§1.01 – 7.23 and Appendix A).  With the 
exception of the differences in the numbering schema and the order in which the various 
zoning standards and development regulations appear in these two documents, the 
provisions of the zoning ordinance, as certified by the Commission on July 9, 1980, are 
duplicated verbatim within Title 17 of the municipal code except in rare minor instances.  
For consistency with the requirements of the Coastal Act that only new development be 
approved that is consistent with the policies and standards of the certified LCP and that 
appeals only be based upon alleged inconsistency with the policies and standards of the 
certified LCP, in quoting the various findings adopted by the City in support of the 
approved development staff and/or the appellants’ contentions, staff has replaced the 
cited municipal code numbering with the numbering of the certified zoning ordinance 
formatted as bracket text (i.e., “[ZOTC §6.02.050]”). 
 
 
I. MOTION, STAFF RECOMMENDATION, AND RESOLUTION ON 

SUBSTANTIAL ISSUE: 
 
Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff 
recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which the appeal has been filed.  The proper motion is: 
 

MOTION: 
 
I move that the Commission determine that Appeal No. A-1-TRN-06-042 raises 
NO Substantial Issue with respect to the grounds on which the appeal has been 
filed under Section 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION:  

                                                 
2  Pursuant to 14 CCR §13110, the appeal period commenced on September 21, 2006, the 

next working day following the receipt of the City’s Notice of Final Local Action on 
September 20, 2006, and ran for the 10-working day period (excluding weekends) from 
September 21, 2006 through October 4, 2006. 
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Staff recommends a NO vote.  Failure of this motion will result in a de novo 
hearing on the application, and adoption of the following resolution and findings.  
Passage of this motion will result in a finding of No Substantial Issue and the 
local action will become final and effective.  The motion passes only by an 
affirmative vote of the majority of the appointed Commissioners present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-1-TRN-06-042 presents a 
substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act regarding consistency with the Certified 
Local Coastal Plan and/or the public access and recreation policies of the Coastal 
Act. 

 
 
II. FINDINGS AND DECLARATIONS: 
 
The Commission hereby finds and declares: 
 
A. APPELLANTS’ CONTENTIONS 
 
The Commission received an appeal from Friends of Trinidad Head. 
 
Much of the verbiage of the appeal filed by Friends of Trinidad Head provides 
background information that addresses: (a) the history of the development site, including 
the conditional acquisition of portions of Trinidad Head from the federal government in 
the 1980s and past approvals of similar telecommunication facilities by the City; (b) 
presents arguments as to the legality of these past approvals; and (c) questions the status 
of the permitted facilities as accessory structures rather than nonconforming uses.  
Nonetheless, the appeal raises five sets of contentions alleging that the project as 
approved is inconsistent with the policies and standards of the certified LCP.   The 
appellants contend that the project as approved by the City does not conform with the 
LCP policies concerning allowable development within the Open Space land use and 
zoning designated lands that encompass Trinidad Head.  Furthermore, the appellants 
contend that the approved project is inconsistent with the LCP’s limitations on the height 
of structures.    In addition, the appellants raise contentions alleging inconsistency of the 
local action with the City’s LCP policies regarding the protection of the visual resources 
of Trinidad Head.  Furthermore the appellants assert that the development was approved 
as a conditional use inconsistent with an LCP requirement that environmental review be 
conducted pursuant to the California Environmental Quality Act.  Finally, the appellants 
question the approved developments conformance with the requirements of the Coastal 
Zone Management Act 
 
The appellants’ contentions are summarized below; the full text of the appeal is included 
in Exhibit No. 6. 
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1. Development within Open Space land Use Designations and Zoning Districts. 
 
The appellants contend that the development as approved by the City is inconsistent with 
LCP policies regulating proposed uses within the Open Space (OS) land use and zoning 
designated areas on Trinidad Head.  This contention is presented in several sub-points as 
follows: 
 
• The Land Use Plan directs that Trinidad Head be kept in its natural state with 

hiking trails and vista points, and new development is strictly limited to these 
types of minimal recreational amenities.  As the proposed telecommunications 
facilities would not keep Trinidad Head in its natural state and do not consist of 
trail or vista point improvements, the approved development is inconsistent with 
the Land Use Plan;  

  
• The approval by the City of new telecommunications transmission and reception 

facilities as an accessory structure pursuant to provisions within the Open Space 
(OS) zoning district standards is inconsistent with the City’s zoning regulations 
insofar as: (a) the approved new telecommunications equipment would be fully 
and independently operational and would not be functionally subservient, 
ancillary, or accessory any other similar equipment at the site; and (b) no primary 
cellular telecommunication facilities were in place on Trinidad Head at the time 
when the site’s OS zoning designation was adopted in 1985 to qualify the new 
facilities to be authorized as an accessory structure; 

 
• Notwithstanding the arguable qualifications of the project as an accessory 

structure permissible within the OS zone, the requisite findings for issuing a 
conditional use permit were not made with respect to the approved development’s 
compliance with the applicable provisions of the zoning ordinance, its consistency 
with the policies and programs of the general plan, and the necessity, desirability, 
and compatibility of the size, intensity, and location of the approved development  
with the neighborhood or community. 

 
The appellants assert that, given: (a) the strict restrictions on the types and intensities of 
development to be authorized on Trinidad Head as directed in the Land Use Plan; (b) the 
stated intentions of the Open Space land use and zoning district designations to primarily 
keep such designated areas in a protected natural state with very limited allowance for 
new development beyond trails, vista points, related passive outdoor recreational uses,  
limited vegetation removal,  and wildlife management temporary structures; and (c) the 
new telecommunication facilities not qualifying as one of these limited types of 
permissible developments, the development as approved by the City is inconsistent with 
the policies and standards of the certified LCP governing proposed uses on Trinidad 
Head and within OS land use and/or zoning designated areas. 
 
2.  Conformance with Height Regulations. 
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The appellants also contend that the project as approved by the City does not conform to 
the height limitations for buildings and other structures within the Open Space zoning 
district.  The appellants note that as the panel antennae are proposed to be attached near 
the top of existing roughly 20-foot monopoles with a resulting overall height of 
approximately 22 to 23 feet, the development would exceed the 15-foot height maximum 
established for the Open Space zoning district in which the antennae would be erected.  
The appellants assert that the City’s rationale for approving the structure’s height, as 
based on a series of findings, first declaring the telecommunications facilities as not 
comprising a “building” subject to the OS zone 15-foot height limit, then observing that 
the overall height of the arrays would nonetheless comply with the 25-foot height limit of 
the Special Environment (SE) zoning district, interpreted as incorporated by reference 
into the OS zoning standards as “other requirements” and thus superseding the 15-foot 
height limit of the Open Space zone, and then finally invoking an exception within the 
zoning ordinances definition of height limitations, based on the panel antennae being  
“mechanical appurtenances,” mischaracterized both  the nature of the development in 
terms of its structural primacy as well as the relevant height standard applicable to the 
approved development (i.e., 15 feet or less).  Accordingly, the appellants conclude that 
the development as approved by the City is inconsistent with the height limitations of the 
City’s certified zoning regulations. 
 
3. Impacts to Visual Resources. 
 
The appellants also contend that the approved project would cumulatively impact the 
visual resources of the area, especially as viewed from public vantage points along the 
hiking trails on Trinidad Head in vicinity to the facility, and from beach and harbor areas.  
The appellants assert that considerations for designing and locating new development to 
minimize its visual obtrusiveness were not duly examined. 
 
4. Environmental Review.   
 
The appellants further assert that the development as approved by the City is inconsistent 
with the required findings set forth in the zoning ordinance for the approval of 
conditional uses.  These findings stipulate that any approved conditional uses or features 
be found to have no significant adverse environmental impact, that no feasible 
alternatives exist, and that feasible mitigation measures, “as provided in the California 
Environmental Quality Act” (CEQA), which would substantially lessen any significant 
adverse impact that the  development may have on the environment have been included.  
The appellants note that as the City categorically exempted the project from CEQA 
review, its approval is inconsistent with the policies and standards of the certified LCP 
regarding the authorization of conditional uses. 
 
5. Conformance with the Coastal Zone Management Act. 
 
Finally, the appellants contend that the approved project is inconsistent with the Coastal 
Zone Management Act.  The appellants note that the development was approved by the 
City following the issuance of a consistency determination having been issued by the 
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Bureau of Land Management (BLM) finding the new telecommunication facilities to be 
in conformity with the management plan development in association with the land patent 
transfer of portions of Trinidad Head from the federal government to the municipality of 
Trinidad.  The appellants assert that development of the management plan and the 
determination of the cellular telephone facilities conformity with the management plan by 
the BLM both constitute federal “actions” for which a state coastal program consistency 
determination should have been submitted to and reviewed by  the Coastal Commission. 
 
B. LOCAL GOVERNMENT ACTION 
 
On November 15, 2005, the City of Trinidad accepted for filing Design Review, Coastal 
Development Permit, and Conditional Use Permit Application No. 2005-13 from PWM, 
Inc., agent for U.S. Cellular Corporation, to establish a new approximately 20-foot by 50-
foot telecommunications facility be located adjacent to the 40-foot by 60-foot fenced 
telecommunications facilities lease area near the summit of Trinidad Head in the City of 
Trinidad in west-central Humboldt County. The purpose of the proposed 
telecommunications installation is to provide facilities for providing adequate cellular 
telephone “code division multiple access” (CDMA) coverage within U.S. Cellular 
Corporation’s coverage, especially to areas currently experiencing topographic signal 
interference from the company’s facilities on inland commercial timberlands further to 
the northeast of the City.  The facility was to include a 50-foot wooden pole onto which 
two sets of cellular panel antennae were to be attached.  In addition, a 12-foot by 12-foot 
equipment shelter would be erected on a concrete slab.  The facilities were proposed to be 
enclosed with a green vinyl slatted fence topped with barbed wire.   
 
In reviewing the application, the City’s contract planning staff determined that the same 
procedure it had employed with previous telecommunication projects undertaken on the 
municipally-owned portions of Trinidad Head would be appropriate for processing the 
current proposal, namely to recognize the development as an accessory structure (see 
City of Trinidad Coastal Development Permit Nos. 7-1996/97, 2000/09, 2001-15, 2003-
05).    Accessory structures to uses which existed at the time of the adoption of the zoning 
ordinance are identified as a conditional use within the Open Space (OS) zoning district 
in which the project site is located. 
 
Following a public hearing on the project at its January 18, 2006 meeting, the City 
Planning Commission denied the project.  The applicant subsequently appealed the 
permit denial to the City Council on January 31, 2006. 
 
On April 27, 2006, the City of Trinidad received an amended completed coastal 
development permit application for the installation of two approximately one-foot-wide by 
six-foot-long panel antennae, one each onto two existing roughly 20-foot monopole 
stanchions within the enclosed lease site (see Exhibit No. 4).     As the amended project 
differed markedly from that previously denied, the Council remanded the application 
back to its planning commission for further consideration, renumbering the permit 
application as DR/CDP/CUP 2005-13a. 
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Following completion of the planning staff’s review of the project, the preparation of a 
staff report, and requisite circulation of a public hearing notice, City staff set the coastal 
development and use permits for a hearing before the Planning Commission for June 21, 
2006. 
 
On June 21, 2006, the City Planning Commission approved with conditions Coastal 
Development Permit No. CDP-2005-13a for the subject development (see Exhibit No. 6).  
The Council attached seven special conditions requiring that: (1) the applicant reimburse 
the City for all costs associated with processing the development application; (2) set a 
one-year limit on the design review be imposed on the project, requiring extension 
thereto if construction is not commenced within the review term; (3) recommendations of 
the City Building Official be met as part of any associated building permit review; (4) 
any equipment authorized by the permit that may become unserviceable or unused be 
removed at the applicant’s expense; (5) erosion control measures be taken during and 
after construction to minimize soil loss and runoff; (6) the telecommunications be 
designed in such a manner so that no net increase over existing ambient levels result; and 
(7) construction of the approved facilities not commence until the City received 
verification from the Bureau of Land Management (BLM) that the project is consistent 
with the land transfer agreement, or until after 90 days from the end of the appeal period 
has passed if no response is received from the BLM.  
 
On July 6, 2006, the City received written correspondence from Stan and Kim Binnie, on 
behalf of the Friends of Trinidad Head, of their intent to appeal the Planning Commission 
decision on CDP No. 2005-13a to the City Council. 
 
On September 14, 2006, the City Council denied CDP Appeal No. 2006-10, reinstating 
the coastal development permit approved by its Planning Commission on June 21, 2006 
with no changes to the seven project conditions.  In addition, though specifically 
recommended by the Planning Commission during its review of the subject development 
permit as a separate action item related to telecommunication facilities on Trinidad Head, 
the City Council took no action to: (1) approve the development only for the remaining 
period of the City’s primary lease of the site; (2) impose a moratorium on the approval of 
any additional telecommunication facilities on Trinidad Head be imposed; (3) consider a 
management plan for Trinidad Head to be included within its General Plan update; (4) 
not renew the primary lease to the  telecommunication concerns; and (5) require the 
community and cellular telephone service providers to identify alternative locations for 
cellular telecommunication facilities within Trinidad during the remaining lease period. 
 
The decision of the City Council regarding the conditional approval of the permits for the 
telecommunication facility improvements was final.  The City then issued a Notice of 
Final Local Action that was received by Commission staff on September 20, 2006.  The 
appellants filed their appeals to the Commission in a timely manner on October 4, 2006, 
within 10 working days after receipt by the Commission of the Notice of Final Local 
Action (see Exhibit No. 6). 
 
C. SITE AND PROJECT DESCRIPTION 
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The project site consists of Assessors Parcel Number 42-121-06, a rectangular 60-foot by 
40-foot area owned by the City of Trinidad and leased to Verizon Communications, Inc. 
for telecommunication facilities use.  Several other telecommunication services providers 
sub-lease portions of the lease area from Verizon for collocation of their facilities.  The 
lease parcel is situated near the summit of Trinidad Head, a roughly 61-acre, 358-foot 
elevation headland that comprises the southwestern quarter of the City of Trinidad, which 
together with the recurving rocky coastline to the east form Trinidad Bay (see Exhibit 
Nos.1-3).  The lease area consists of a generally flat, cleared, chain-link fence enclosed 
area with a gravel and concrete paved surfaces, developed with an assortment of 
telecommunication antennae arrays, support stanchions, and related electronic equipment 
cabinet enclosures (see Exhibit No. 5). 
 
A recreational loop trail traverses around Trinidad Head passing approximately 100 feet 
to the south of the lease parcel.  From various points along the trail, views are afforded of 
the Trinidad townsite, Trinidad Bay, Trinidad State Beach, Pewetole Island, Elk Head, 
the Trinidad pier and harbor moorages, as well as both nearshore and distant blue-water 
vistas.  On clear days, the ocean and coastline vistas encompasses the area between Point 
Saint George to Cape Mendocino, nearly fifty miles to the north and south, respectively. 
 
Plant cover on the Head in the vicinity of the lease parcel is dominated by a thick shrub 
layer comprised of coyotebrush (Bacharis pilularis), cascara (Rhamnus purshiana), 
California blackberry (Rubus ursinus), evergreen huckleberry (Vacinnium ovatum), salal, 
(Gautheria shalon), swordfern (Polystichum munitum), bracken fern (Pteridium 
aquilinum), coast silk-tassel (Garrya elliptica), with scattered tree layer cover by salt- 
and wind-stunted Douglas-fir (Psuedotsuga menzesii).  Several immature incense cedar 
trees (Calocedrus decurrens) have also been planted, apparently for screening the 
telecommunications complex, along the southside of its fenced enclosure.    
 
The project site is situated within the coastal zone and lies within the incorporated 
boundaries of the City of Trinidad.  The subject property lies completely within the 
City’s certified permitting area.  Thus, the development is subject to the policies and 
standards of the City of Trinidad’s certified Local Coastal Program (LCP).  
 
The site is designated in the City’s Land Use Plan as “Open Space” (OS), implemented 
through an “Open Space” (OS) zoning designation.  Permissible uses within the OS 
zoning district are limited primarily to habitat related and low-intensity recreational 
activities, such as wildlife habitat, public and private open space, beachcombing, hiking, 
fishing, pedestrian trails, and picnicking, with limited provisions for conditionally 
authorizing physical developments, such as for new and expanded pedestrian trails, vista 
points, shoreline revetments to protect and maintain existing scenic and cultural 
resources, and temporary structures related to wildlife habitat management and scientific 
research.  In addition, “structures accessory to uses and buildings existing within the open 
space zone at the time this ordinance is adopted” are also allowed with the issuance of a 
conditional use permit. 
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Although the City’s LCP does not formally designate “highly scenic areas” per se, as 
noted above, the project site lies within the view corridor of several public vantages, 
including portions of the Trinidad Head loop trail, the Trinidad pier and harbor areas, 
Trinidad State Beach, the Memorial Lighthouse, and along segments of the City’s main 
thoroughfares, Edwards, Trinity, and Main Streets. 
 
The approved development consists of a two approximately one-foot-wide by six-foot-
long panel cellular telephone transceiver antennae to be attached, one each, to two 
existing, roughly 20-foot monopole stanchions.  In addition, an electronic control 
equipment would be installed within a five-foot wide by twenty-foot-long equipment 
cabinet to be erected on the gravel surfaces west side of the enclosure   (see Exhibit No. 
4). 
 
The approved telecommunication facilities were authorized by the City as a conditionally 
permitted use, specifically as “structures accessory to uses or buildings existing within 
the open space zone at the time this ordinance is adopted.”  Electrical services would be 
provided to the facility from the existing nearby Pacific Gas and Electric Company power 
line situated along the access road adjacent to the lease area. 
 
D. SUBSTANTIAL ISSUE ANALYSIS 
 
Section 30603(b)(1) of the Coastal Act states: 
 

The grounds for an appeal pursuant to subdivision (a) shall be limited to 
an allegation that the development does not conform to the standards set 
forth in the certified local coastal program or the public access policies 
set forth in this division. 

 
1. Appellants’ Contentions That are Valid Grounds for Appeal. 
 
Three of the five contentions raised in the appeal present potentially valid grounds for 
appeal in that they allege the approved project’s inconsistency with policies of the 
certified LCP. These contentions allege that the approval of the project by the City is 
inconsistent with LCP provisions regarding: (1) permissible development on Trinidad 
Head and/or within Open Space land use or zoning designated areas; (2) limitations on 
the height of structures; and (3) impacts to visual resources. 
 
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 
 

With respect to appeals to the commission after certification of a local 
coastal program, that no substantial issue exists with respect to the 
grounds on which an appeal has been filed pursuant to Section 30603. 
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The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question” (Title 14, 
Section 13115(b), California Code of Regulations.)  In previous decisions on appeals, the 
Commission has been guided by the following factors: 
 
• The degree of factual and legal support for the local government's decision that 

the development is consistent or inconsistent with the certified LCP and with the 
public access policies of the Coastal Act; 

 
• The extent and scope of the development as approved or denied by the local 

government; 
 
• The significance of the coastal resources affected by the decision; 
 
• The precedential value of the local government's decision for future 

interpretations of its LCP; and 
 
• Whether the appeal raises only local issues, or those of regional or statewide 

significance. 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing petition 
for a writ of mandate pursuant to Code of Civil Procedure Section 1094.5. 
 
In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that with respect to the allegations concerning the consistency 
of the project as approved with the provisions of the LCP regarding: (1) permissible 
development on Trinidad Head and/or within Open Space land use or zoning designated 
areas; (2) limitations on the height of structures; and (3) impacts to visual resources, the 
appeal raises a substantial issue with regard to the approved project’s conformance with 
the certified City of Trinidad LCP. 
 
a. Allegations Raising Substantial Issue 
 
1. Development within Open Space Land Use Designations and Zoning Districts. 
 
Appellants’ Contentions: 
 
The appellants state the following with regard to their contention that the approved 
project lacks consistency with LUP policies regarding permissible development either on 
Trinidad Head, proper, or within Open Space land use or zoning designated areas: 
 

Trinidad Head is: an important coastal resource, a state designated 
historical landmark (No. 146), listed in California’s register of historic 
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resources, and a sacred site to the Yurok and Tsurai peoples.  In 1985, 
upon the City’s annexation of Trinidad Head, Cox Cable Company had a 
limited TV transmission facility on Trinidad Head, which became a 
nonconforming use once the City’s certified Local Coastal Program (LCP) 
was amended designating its portion of Trinidad Head ‘Open Space.’  The 
Commission has not reviewed the City’s application of its LCP in relation 
to commercial uses they have approved on Trinidad Head. [Parenthetics is 
original.] 
 
There is no mention in [Policy 20] of utilizing Trinidad Head for 
commercial communication transmission facilities, let alone allowing for 
the expansion of such facilities that may have existed at the time this 
policy or of this Ordinance was adopted… 
 
The City has created a de-facto Commercial Zone in the Open Space 
Zone on Trinidad Head.  The City has perpetuated and expanded the non-
conforming cellular communications facilities at the proposed project 
site.  The creation of this de-facto Commercial Zone conflicts in several 
ways with the primary use of the site for passive recreation, i.e. vehicular 
traffic on recreational pathways, obstructed and degraded vistas, and 
increases in noise levels from additional cooling fans, which ruin the 
serenity and tranquility of Trinidad Head.  In its most recent approval, the 
City claims that by virtue of issuing a CUP, it has now rendered this non-
conforming use a conforming in the Open Space Zone.  This is an 
amazing feat given that the Open Space district still does not list 
commercial use as an allowable use.  However, the City saying it is so, 
does not make it so, according to its LCP… It is clear from [Policy 20] 
that the LCP finds the expansion of land uses that do not conform to land 
use designation to be undesirable.  Yet since 1997, the City has allowed 
commercial cellular facilities on Trinidad Head to expand four times, the 
most recent being the decision that is the subject of this appeal…  
 
[Policy 66] is explicit: ‘Trinidad Head will be kept in its natural state…’  
In-fact in the Ordinance adopted by the City in 1984 to amend this policy 
it specifically states that the word ‘should’ was replaced with the word 
‘will’ regarding keeping the area in its natural state with trails and vista 
points.  Therefore, all future land use decisions by the City, which may 
affect Trinidad Head, had a clear guidance policy.  Approval of proposed 
development that does not maintain the natural state of Trinidad Head is 
clearly in violation of this policy… [Parenthetic substituted, emphasis in 
original.] 
 
In 1985, the City annexed the project area and placed the area in the Open 
Space Zone.  In 1985, the following structures were present at the project 
site: one or two 21 foot high towers (9 inches diameter wooden pole), one 
12 foot TV broadcast (microwave) dish, an 8 foot by 10 foot wooden 
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building that stood 7 feet tall, with electric service at the site, and an 8 foot 
by 8 foot concrete pad (see Table 1).  [ZOTC 4.2.B.5] describes structures 
accessory to uses and buildings as those that were existing at the time the 
ordinance was adopted (Ord. 166 Section 4.02 (B), 1979).  In order for 
any future structures at this site to be legal they must be accessory to the 
use and structures that existed at the time of annexation in 1985.  In 1994, 
this site ceased to be used for TV broadcasting use.  The City claims that 
the proposed project is for an accessory use.  The proposed project, a 
cellular transmission use cannot be accessory to a different use which no 
longer exists.  Even if the cellular transmission facility was considered a 
legal nonconforming use then the proposed project certainly cannot be an 
accessory as it is for the same use… [Emphasis in original.] 
 
The City’s approval of the proposed project, which expands the number 
and density of cellular transmission structures, is in direct conflict with 
maximizing the preservation and protection of the natural and scenic 
character of Trinidad Head, wildlife habitat, and cultural resources... 
 
The City’s approval of the proposed project, a cellular transmission 
facility, is for a use that is not principally permitted in the Open Space 
Zone…  [ZOTC §4.02.B.1] limits the issuance of a use permit for 
improvements to the existing pedestrian trail or vista point facilities, not 
cellular transmission uses.  ZOTC  §4.02.B. 5] allows the issuance of a use 
permit for structures accessory to uses and buildings existing within the 
Open Space Zone at the time the ordinance codified in this title is adopted 
(Ord. 166 Section 4.02 (B), 1979).  In 1985, the City annexed the project 
area and placed the area in the Open Space Zone.  In 1985, there was one 
or two 21 foot high towers; one 12 foot TV broadcast dish, and a wooden 
building at the site of the proposed project.  The proposed project is 
neither a supplementary nor subsidiary (accessory) use to TV broadcasting 
as such use ceased in 1994, therefore the proposed project cannot be 
accessory to a use which no longer exists.  Since 1997, in approving 
cellular transmission facilities on Trinidad Head, including its most recent 
approval, the city claims that its approvals are for an accessory use, but 
fails to identify the primary use.  In fact the proposed use has replaced the 
former nonconforming use which had ceased at this site and is the new 
primary use… [Emphasis in original.] 
 
The City, in its recent decision was limited to issuing a CUP only for uses 
listed as conditional in the Open Space Zone.  Commercial uses such as 
the cellular transmission facilities are not listed as a conditional use in the 
Open Space Zone.  The City claims that the proposed project only 
involves the construction and installation of accessory structures.  [ZOTC 
§7.12.B.1] defines an accessory structure or building as being “detached” 
and a “subordinate building or structure, the use of which is incidental to 
that of a main building or use on that lot.”  There is no “main” building or 
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structure to which the cellular transmission facilities are accessory; this 
facility and its structures are the main use of this site, and they are 
nonconforming as per uses allowed in the Open Space zone.  [ZOTC 
§4.02.B.5] of the Open Space Zone allows a CUP to be granted for 
structures accessory to uses and buildings existing within the open space 
zone at the time the ordinance codified in this title is adopted.  In 1985, 
there was one or two 21 foot high towers (9 inches diameter wooden pole), 
one 12 foot TV broadcast (microwave) dish, and an 8 foot by 10 foot 
wooden building that stood 7 feet tall, with electric service at the site of 
the proposed project.  The proposed project [two panel antennas 71 inches 
long by 11 inches wide to be placed at the top of 21-foot tall poles, metal 
equipment building 15 feet wide by 3 feet deep and 6 feet tall with cooling 
fans on a new concrete slab, with cabling and scaffolding wire carriers] is 
neither supplementary nor subsidiary (accessory) to commercial TV 
broadcasting which ceased in 1994.  Therefore, the proposed project 
cannot be accessory to a use which no longer exists.  The existing and 
proposed structures are not accessory to anything.  In fact, they now 
constitute the main buildings and structures at this site of which the main 
use is providing cellular transmission.  The CUP was issued for a use that 
is not allowed in the Open Space Zone even under the guise of an 
accessory structure to a lawful nonconforming use, which it is not… 
[Emphases and parenthetics in original.] 
 
The proposed use and present intensity of use, combined with the existing 
and proposed developments located on Trinidad Head, are not desirable 
because it/they do not conform to land uses allowed in the Open Space 
district (General Plan Policy 20).  Because of the noise generated by 
cooling fans in the existing and proposed equipment buildings as well as 
from a back-up generator, and visual blight created by the towers with 
multiple antennas, the existing and proposed uses are not compatible with 
the community.  In particular, the proposed use is not compatible with use 
of the area by members of the Yurok Tribe, particularly the Tsurai who 
revere Trinidad Head as the first place the creator gave rise to the Yurok 
people who have used Trinidad Head for centuries to sustain their spiritual 
existence.  The City’s finding that its approval was in conformity with the 
LCP is, therefore, not supported by these facts which were presented to the 
City during the public hearings on the proposed project… [Parenthetic in 
original.] 
 
The proposed use and development that the City approved are not 
consistent with the following LCP elements: General Plan Policies 20, 21, 
and 66, Appendix A Open Space District, Appendix B Design 
Considerations and Zoning Ordinance regulations [ZOTC §6.02], [ZOTC 
§6.19.D], [ZOTC §6.20], [ZOTC §3.01], [ZOTC §3.02], [ZOTC §3.03], 
[ZOTC §7.09], and [ZOTC §7.12]…  Because the proposed use and 
development fails to conform to so many General Plan Policies and 
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Zoning Ordinance regulations, the Commission should find that the City’s 
actions are not in conformity with Trinidad’s Coastal Program. 
 

Applicable LCP Policies and Standards: 
 
Policy 17 of the Biological Resources chapter of the City of Trinidad General Plan, the 
land use plan (LUP) component of the City’s certified LCP, states: 
 

Development of Trinidad Head should be kept to a minimum to protect the 
mammals and rare plants located there.  The location of rare plants 
should be considered in the development of any trails. 

 
Policy 20 of the LUP’s Existing Land Use chapter states: 
 

Some existing uses are not placed in an appropriate land use category 
because of their isolated location and the undesirability of providing for 
expansion of similar uses in the immediate area.  Rather it is intended that 
the immediate site be placed in a compatible zone to allow the use to 
continue as a conforming use – but not allow for expansion onto adjacent 
lands. 

 
Existing Land Use LUP Policy 21 continues on to direct: 
 

Where uses are incompatible they are not recognized in the Land Use Map 
and it is intended that they be treated as non-conforming uses and not 
given zoning preference.  Existing zoning, the attitudes of local property 
owners and the judgment of the Planning Commission should be the basis 
for distinguishing between uses that are compatible and those that are 
non-compatible. 

 
Policy 66 of the LUP’s Recreation chapter goes on to direct: 
 

Trinidad Head will be kept in its natural state with hiking trails and vista 
points.  Public vehicular access should only be allowed as far as the 
existing harbor overlook  

 
The LUP defined the “Open Space” land use designation of the project site as follows: 
 

The Open Space category is intended for unstable areas, steep slopes that 
will be difficult to develop, and areas of riparian habitat except where 
such areas are included within large agricultural or timber management 
areas. The natural constraints require that development be carefully 
controlled in open space areas.  Special site investigations should precede 
any environmental disturbance in order to minimize adverse impacts.  
Limited timber harvesting, and limited recreation may be appropriate 
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uses. Public open space and park lands are also included in the Open 
Space category. [Emphasis added.] 

 
Section 4.02 of the Zoning Ordinance of the City of Trinidad (ZOCT) states the 
following with regard to the intent of the Open Space (OS) zoning district: 
 
The open space zone is intended to be applied to areas designated open space in the 
Trinidad General Plan. The purpose of this zone is to maximize preservation of the 
natural and scenic character of these areas including protection of important wildlife 
habitat and cultural resources, and to ensure that the health and safety of the public is 
ensured through careful regulations of development in areas affected by geologic 
instability, steep slopes, tsunami and flood hazards. [Emphasis added.] 
  
Among the “uses permitted with a use permit” in the OS zoning district, ZOTC Section 
4.02.B.5 enumerates the following: 
 

Structures accessory to uses and buildings existing within the open space 
zone at the time this ordinance is adopted. [Emphasis added.] 

 
ZOTC Appendix A – Supplementary Definitions defines “accessory structures” as 
follows: 
 

A detached building or structure, other than a sign, the use of which is 
accessory to the use of the lot. [Emphasis added.] 

 
The Zoning Ordinance Appendix further defines “accessory use” as follows: 
 

A subordinate use which is customarily incidental to the primary use of 
the premises, and which does not alter or change the character of the 
premises. [Emphases added.] 

 
Sub-section C3 ZOTC Section 4.03 provides: 
 

3. Requirements for development of non-dwelling structures:  
Structures, septic disposal systems, driveways, parking areas, pedestrian 
trails and other improvements permitted in the OS zone shall only be 
permitted on lands designated as ‘unstable’ or of ‘questional (sic) 
stability’ on Plate 3 of the General Plan if analysis by a registered 
geologist or engineering geologist, at the applicant's expense, 
demonstrates to the satisfaction of the Planning Commission that 
construction of the development will not significantly increase erosion and 
slope instability. The geologist's report shall include but not be limited to 
impacts from construction activities such as grading, drainaqe (from 
septic leachfields, on-site water use, increased runoff from impervious 
surfaces), roadways, and vegetation disturbance. 
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In addition to satisfying the above requirements structures proposed 
within the OS zone shall also satisfy the applicable requirements in 
Sections 4.03 C (4), (5), (6), (7), (8), (10). 

 
Sub-section C10 ZOTC Section 4.03 provides: 
 

10. Determination of Development Feasibility: A report by a 
registered geologist or a certified engineering geologist shall be provided 
at the applicant’s expense as part of an application for a permanent 
structure , septic disposal system, driveway, parking area, or other use 
permitted in the SE zone within the unstable and questionable stability 
areas shown on Plate 3 of the General Plan. Before the Planning 
Commission approves a development, it shall determine that the proposed 
development will not significantly increase erosion and slope instability 
and that any potential adverse impacts have been mitigated to the 
maximum extent feasible.  
a) The report shall be based on an on-site inspection in addition to a 
review of the general character of the area using a currently acceptable 
engineering stability analysis method. The report shall take into 
consideration all potential impacts, including but not limited to impacts 
from construction activities such as grading, drainage (from septic leach 
fields , on-site water use, increased runoff from impervious surfaces), 
roadways, and vegetation disturbance. 
b) The report shall contain a professional opinion stating the following: 

1. The area covered in the report is sufficient to demonstrate 
the geotechnical hazards of the site consistent with the 
geologic, seismic, hydrologic and soil conditions at the 
site; 

2. The extent of potential damage that might be incurred by 
the development during all foreseeable normal and unusual 
conditions, including ground saturation and shaking 
caused by the maximum credible earthquake; 

3. The effect the project could have on the stability of the 
bluff; 

4. How the project can be designed or located so that it will 
neither be subject to nor contribute to significant geologic 
instability through the lifespan of the project; 

5. A description of the degree of uncertainty of analytical 
results due to assumptions and unknowns. 

 
Discussion: 
 
The appellants contend that the development as approved by the City is inconsistent with 
LCP policies regulating development within the Open Space (OS) land use and zoning 
designated areas on Trinidad Head.  This contention is presented in several sub-points as 
follows: 
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• The Land Use Plan directs that Trinidad Head be kept in its natural state with 

hiking trails and vista points, and new development is strictly limited to these 
types of minimal recreational amenities.  As the proposed telecommunications 
facilities would not keep Trinidad Head in its natural state and do not consist of 
trail or vista point improvements, the approved development is inconsistent with 
the Land Use Plan;  

  
• The approval by the City of new telecommunications transmission and reception 

facilities as an accessory structure pursuant to provisions within the Open Space 
(OS) zoning district standards is inconsistent with the City’s zoning regulations 
insofar as: (a) the approved new telecommunications equipment would be fully 
and independently operational and would not be functionally subservient, 
ancillary, or accessory any other similar equipment at the site; and (b) no primary 
cellular telecommunication facilities were in place on Trinidad Head at the time 
when the site’s OS zoning designation was adopted in 1985 to qualify the new 
facilities to be authorized as an accessory structure; and 

 
• Notwithstanding the arguable qualifications of the project as an accessory 

structure permissible within the OS zone, the requisite findings for issuing a 
conditional use permit were not made with respect to the approved development’s 
compliance with the applicable provisions of the zoning ordinance, its consistency 
with the policies and programs of the general plan, and the necessity, desirability, 
and compatibility of the size, intensity, and location of the approved development  
with the neighborhood or community. 

 
The appellants assert that, given: (a) the strict restrictions on the types and intensities of 
development to be authorized on Trinidad Head as directed in the Land Use Plan; (b) the 
stated intentions of the Open Space land use and zoning district designations to primarily 
keep such designated areas in a protected natural state with very limited allowance for 
new development beyond trails, vista points, related passive outdoor recreational uses,  
limited vegetation removal,  and wildlife management temporary structures; and (c) the 
new telecommunication facilities do not qualify as one of these limited types of 
permissible developments, the development as approved by the City is inconsistent with 
the policies and standards of the certified LCP governing development on Trinidad Head 
and within OS land use and/or zoning designated areas. 
 
In its actions both in approving the permit application and in denying the local appeal, the 
Trinidad Planning Commission and City Council, respectively, relied heavily on the 
precedent that the preceding telecommunication facilities had been approved as accessory 
structures, and as these permits were not timely and successfully appealed, continuing 
this practice forward in considering the U.S. Cellular proposal would be an appropriate 
interpretation of the LCP.  In addition, the City reiterated at several points the perspective 
that the permissibility of the subject new telecommunications were in keeping with 
pattern of telecommunications and telemetry-based development on Trinidad Head that 
has evolved over the past several decades, as pursued by both private commercial 
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concerns, federal environmental monitoring agencies, and academic institutions.  
Moreover, the City justified the denial of the local appeal in part on received 
correspondence from the Bureau of Land Management indicating that the U.S. Cellular 
development would be in conformance with the 1983 development/management plan 
adopted by the BLM as a condition of transferring portions of Trinidad Head to the City.  
 
With specific regard to the provision of ZOTC Section 4.02.B.5 for authorizing 
“accessory structures” as a conditional use within the Open Space zone, the Commission 
notes that two prerequisites apply to the stipulation: 
 
• A primary use or “building” (i.e., “structure”) for which the new accessory 

structure is appurtenant, ancillary, or subservient thereto must exist. 
  
• The preceding primary use or building must have been existence within the Open 

Space Zone at the time the zoning designation was “adopted.” 
 
Ordinance No. 166, which enacted the City’s zoning regulations, was “codified” on 
October 24, 1979, and for purposes of issuance of coastal development permits was 
“adopted” on July 9, 1980, upon the Commission’s effective certification of the City’s 
LCP and related transfer of coastal development permitting jurisdiction to the City.  On 
May 22, 1985, the Commission certified Local Coastal Program Amendment No. 1-85 
applying an Open Space land use and zoning designation to Trinidad Head.  Therefore, 
for the subject development to have been authorized pursuant to ZOTC Section 4.02.B.5, 
primary telecommunications facilities for which the new U.S. Cellular development 
would serve in an accessory manner must have been in existence within the Trinidad 
Head OS zoning district on May 22, 1985. 
 
Based upon information within the management plan prepared by the Bureau of Land 
Management, developed in 1983 in conjunction with efforts to transfer portions of 
Trinidad Head from the U.S. Government to the City, in addition to the aforementioned 
U.S. Coast Guard facilities, the sole private telecommunication equipment identified as 
being in place at this site was a satellite television reception facility owned and leased to 
Cox Communications, Inc.  Use of this facility was subsequently terminated in 1994 
upon the completion of fiber-optic cable television conduit in the Trinidad service area. 
 
Thus, substantial issue exists as to whether: (a) commercial telecommunication facilities 
existed May 22, 1985 at this site for which additional future accessory structures could be 
authorized pursuant to Section 4.02.B.5; and (b) the U.S. Cellular facilities are 
independently functional and have any operative dependence upon other 
telecommunication facilities in place on Trinidad Head now or in 1985.  In addition, the  
biological, visual, public access, and recreational resources at Trinidad Head potentially 
affected by the development are of great significance given its unique form and setting.  
Therefore, the Commission find that a substantial issue has been raised with respect to 
the consistency of the approved development with the allowable use regulations of the 
Open Space zoning district for the approval of conditional and accessory uses. 
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The City’s findings for approval acknowledge that: (a) the approved development would 
not fully comport with the LUP directive for keeping Trinidad Head in a natural state; (b) 
some ground disturbance would result from the project that could potentially impact rare 
plants; and (c) the approved development would be visible from public vantage points 
and would differ in color and texture from that of the natural surroundings.  Yet, the 
development was approved in the absence of conducting various special investigations 
called for in ZOTC Sections 4.02.C.3 and 4.02.C.10 and other sections of the LCP for 
development within Open Space land use and zoning designations, including geologic 
stability analysis, rare plant biological assessments, visual impact analysis, and, for 
conditional uses, environmental impact analyses.  Therefore, there is not a high degree of 
factual and legal support for the local government’s decision that the development is 
consistent with the certified LCP.  
 
2.  Conformance with Height Regulations 
 
Appellants’ Contentions: 
 
The appellants state the following with regard to their contention that the approved 
project lacks consistency with LUP policies regarding height limitations: 
 

The proposed project includes installing two panel antennas 71 inches 
long by 11 inches wide on top of two 21 foot tall poles, and extending 2 
feet higher.  In the Open Space Zone, the maximum building height is 15 
feet or less if necessary to accomplish the purposes of [ZOTC §4.02.C.3] 
and [ZOTC §4.02.C.4] (Ord. 166 Section 4.02(C)(4), 1979).  [ZOTC 
§4.02.C.4] states that structures proposed within the Open Space Zone 
shall also satisfy the applicable requirements in [ZOTC §4.03.C.3] through 
[ZOTC §4.03.C.10] (Ord. 166 Section 4.02(C)(3), 1979).  In an attempt to 
protect the scenic attributes of coastal bluffs, [ZOTC §4.03.C.5] states that 
no structure shall be placed on a bluff, except that the following structures 
may be placed on the bluff face and alterations made there to subject to 
obtaining a use permit: stairways, fences, and shoreline protection 
structures.  Despite the 15-foot maximum height limitation, the City 
approved the placement of structures at the proposed project site that are 
higher than 15 feet.  Further, the City approved the placement of structures 
on Trinidad Head that are not permitted on an ocean bluff as per [ZOTC 
§4.03.C.5]… 
 
The City has relied on [ZOTC §6.10] to claim that the project does not 
exceed any height limitations because it is in the class of excluded type 
structures.  On the contrary, what is different about the excluded type of 
structures and this project is that excluded structures are all accessory to 
the primary structure on a lot whereas the project’s structures, 21 foot 
poles and antennas are the primary structures.  The City incorrectly cites 
this section to find that the project does not exceed the City’s height 
limitation standards. 
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Applicable LCP Policies and Standards: 
 
Section 4.02.C.4 of the Zoning Ordinance of the City of Trinidad (ZOTC) establishes the 
following height limitation for buildings erected in the Open Space (OS) zoning District: 
 

Maximum building height: 15 feet except that the design assistance 
committee may require a lesser height if necessary to accomplish the 
purposes of Subsection C3… 

 
With regard to the distinction between “buildings” and other structures, ZOTC Section 
2.02 directs: 
 

Unless the context otherwise requires, the definitions set forth or 
otherwise provided for in this article shall be used in the interpretation 
and construction of this ordinance. Words used in the present tense 
include the future; the singular number shall include the plural, and the 
plural the singular; the word ‘building’ shall include the word ‘structure,’ 
and the word ‘shall’ is mandatory. [Emphasis added.] 

 
ZOTC Appendix A – Definitions goes on to define “structure” as follows: 
 

Anything constructed, the use of which requires permanent location on the 
ground, or attachment to something having a permanent location on the 
ground. 

 
ZOTC Section 6.10 states: 
 

Heights of buildings and structures shall be measured vertically from the 
average ground level of the ground covered by the building to the highest 
point of the roof. Chimneys, vents, flagpoles, conventional television 
reception antennas, ventilating and air-conditioning equipment, parapet 
walls and similar architectural and mechanical appurtenances shall be 
excluded in making such measurement. 

 
Sub-section C3 ZOTC Section 4.03 provides: 
 

3. Requirements for development of non-dwelling structures:  
Structures, septic disposal systems, driveways, parking areas, pedestrian 
trails and other improvements permitted in the OS zone shall only be 
permitted on lands designated as ‘unstable’ or of ‘questional (sic) 
stability’ on Plate 3 of the General Plan if analysis by a registered 
geologist or engineering geologist, at the applicant's expense, 
demonstrates to the satisfaction of the Planning Commission that 
construction of the development will not significantly increase erosion and 
slope instability. The geologist's report shall include but not be limited to 
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impacts from construction activities such as grading, drainaqe (from 
septic leachfields, on-site water use, increased runoff from impervious 
surfaces), roadways, and vegetation disturbance. 
 
In addition to satisfying the above requirements structures proposed 
within the OS zone shall also satisfy the applicable requirements in 
Sections 4.03 C (4), (5), (6), (7), (8), (10). 
 

ZOTC Sections 4.03.C.4, 5, 6, 7, 8, and 10, incorporated-by-reference into the Open 
Space zoning district regulations by ZOTC Section 4.02.C.3, set forth the following 
development review requirements for development within both the Open Space and 
Special Environment zoning districts applicable to the project site:3 
 

6. Requirements for development on slopes and near bluffs: 
a) No building shall be located closer than 30 feet from any point on 
the bluff edge provided that a bluff setback in excess of 30 feet may be 
required by the Planning Commission following evaluation of geologic 
and soil reports. 
b) Grading and excavation shall be the minimum necessary to 
complete the proposed development consistent with the following 
requirements: 

1) The building site shall be graded to direct surface water 
away from the top of the bluff , or alternatively, drainage 
shall be handled in a manner satisfactory to the city which 
will prevent damage to the bluff by surface and percolating 
water. 

2) No excavation, grading or deposition of natural materials 
shall be permitted on the beach or the face of the bluff. 

c) No development shall be allowed on the portions of a lot with a 
slope of 20% or greater if such development would require: 

1) An access road which requires cuts or fills in an area of 
slope greater than 20%; or 

2) A side slope road in areas of slope greater than 20%. The 
construction of slab foundations shall not be allowed on 
slopes of 15% or more.  

d) The construction site including access to the building site shall be 
defined in the use permit and staked on the construction site. Removal of 
vegetation, compaction of soil and grading shall be minimized. No earth 
movement, stockpiling, traffic, or clearing is allowed outside of the 
construction site boundary. Excavated materials and construction 

                                                 
3  Sub-sections 4, 5, 7, and 8 of ZOTC Section 4.03.C.relate to development within tsunami 

zones, on ocean bluffs, stream protection areas, the Tsurai Study Area, and within the 
open space yard areas of established lots, respectively.  None of these standards are 
applicable to the subject development site.  
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materials shall be stored within the perimeter of the construction site 
boundary or be removed. 
e) There shall be no excavation on the site before the Planning 
Commission has approved the location of the stakeout of the drives, 
parking sites, building sites and other areas to be graded or filled. 
Underground utilities shall be confined to a single utility corridor 
whenever possible to minimize the area of disturbance. 
f) Access roads and parking areas shal1 be constructed prior to any 
stockpiling of building materials or building construction. All subsequent 
vehicle travel on the site shall be limited to these areas except for 
completion of approved earthwork. Stockpiling of building materials shall 
also be confined to these surfaced areas. 
g) Vegetation which is not to be disturbed shall be protected from 
mechanical damage and undesirable changes in water table, subsurface 
aeration , surface or subsurface drainage, or other adverse environmental  
conditions. 
h) The siting of dwellings and appurtenant uses (including garden, 
lawn, orchard and outdoor storage areas) shall minimize the removal of 
vegetation, minimize alteration of natural landforms and adverse impacts 
on the scenic qualities of the area including minimizing the degree of 
visibility from beaches, shorelines, stream corridors, and other public 
viewpoints… 
 
10. Determination of Development Feasibility: A report by a 
registered geologist or a certified engineering geologist shall be provided 
at the applicant’s expense as part of an application for a permanent 
structure , septic disposal system, driveway, parking area, or other use 
permitted in the SE zone within the unstable and questionable stability 
areas shown on Plate 3 of the General Plan. Before the Planning 
Commission approves a development, it shall determine that the proposed 
development will not significantly increase erosion and slope instability 
and that any potential adverse impacts have been mitigated to the 
maximum extent feasible.  
a) The report shall be based on an on-site inspection in addition to a 
review of the general character of the area using a currently acceptable 
engineering stability analysis method. The report shall take into 
consideration all potential impacts, including but not limited to impacts 
from construction activities such as grading, drainage (from septic leach 
fields , on-site water use, increased runoff from impervious surfaces), 
roadways, and vegetation disturbance. 
b) The report shall contain a professional opinion stating the following: 

1. The area covered in the report is sufficient to demonstrate 
the geotechnical hazards of the site consistent with the 
geologic, seismic, hydrologic and soil conditions at the 
site; 
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2. The extent of potential damage that might be incurred by 
the development during all foreseeable normal and unusual 
conditions, including ground saturation and shaking 
caused by the maximum credible earthquake; 

3. The effect the project could have on the stability of the 
bluff; 

4. How the project can be designed or located so that it will 
neither be subject to nor contribute to significant geologic 
instability through the lifespan of the project; 

5. A description of the degree of uncertainty of analytical 
results due to assumptions and unknowns. 

 
Discussion: 
 
The appellants contend that the project as approved by the City, notwithstanding its 
apparent lack of status as a permissible type of development either on Trinidad Head, 
within Open Space designated areas, or as an accessory structure, does not conform to the 
height limitations for buildings and other structures within the Open Space zoning 
district.  The appellants note that as the panel antennae are proposed to be attached near 
the top of existing roughly 20-foot monopoles with a resulting overall height of 
approximately 22 to 23 feet, the development would exceed the 15-foot height maximum 
established for the Open Space zoning district in which the antennae would be erected.   
 
The appellants assert that the City’s rationale for approving the structure’s height, as 
based on series of findings, in which it first declaring the telecommunications facilities as 
not comprising a “building” subject to the OS zone 15-foot height limit, then concluding  
that the overall height of the arrays would nonetheless comply with the 25-foot height 
limit of the Special Environment (SE) zoning district, interpreted as incorporated by 
reference into the OS zoning standards as “other requirements” and thus superseding the 
15-foot height limit of the Open Space zone, and then finally invoking an exception 
within the zoning ordinances definition of height limitations, based on the panel antennae 
being “mechanical appurtenances,” mischaracterized both  the nature of the development 
in terms of its structural primacy as well as the relevant height standard applicable to the 
approved development (i.e., 15 feet or less).  Accordingly, the appellants conclude that 
the development as approved by the City is inconsistent with the height limitations of the 
City’s certified zoning regulations. 
 
In reviewing the local record for the project, the Commission finds that a substantial issue 
is raised concerning the City analysis as to the permissibility of the approved 
development’s height in three respects.  First, with respect to the applicability of the OS 
zone’s 15-foot height limitation, the City states: 
 

The maximum building height within the OS zone is 15', which the 
equipment cabinets will meet. The antenna is not a ‘building’ subject to 
this limitation. 
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This interpretation does not take into account the definitions section of the zoning 
ordinance at Section 2.02, which indicates that the word “structure” is set as synonymous 
with the word “building.”  Therefore as the subject panel antennae are “structures” in that 
they are an article “which requires permanent location on the ground, or attachment to 
something having a permanent location on the ground,” the 15-foot height maximum of 
ZOTC Section 4.02 is not inapplicable as the City concluded. 
 
Secondly, with regard to its analysis of the purported applicability of the Special 
Environment 25-foot height standard as superseding the Open Space 15-foot maximum, 
the City states: 
 

However, zoning ordinance §17.16.060 states that all structures allowed 
in the OS zone must also meet the requirements of the Special 
Environment regulations, §17.20.060 - l7.20.l30. Section 17.20.060 
restricts building heights to 25 feet. 

 
With regard to this analysis, the Commission finds that the Special Environment’s height 
limit is not applicable to the development.  As noted in Staff Note 3, the code provision 
cited by the City is that as enumerated within Title 17 of the City of Trinidad’s municipal 
code.  Although formally adopted by the City, the zoning regulations set forth in Title 17 
have not been submitted to the Commission for certification as part of the 
Implementation Program component of its LCP.  Accordingly, the language within the 
certified zoning code, as set forth in City Ordinance No. 166, contain the legally binding 
zoning provisions for the City.  Thus, while the municipal code provisions incorporate 
the Special Environment zoning district height standards by reference at Section 
17.16.060, the certified equivalent Ordinance 166 Section 4.03  --- the Open Space 
Zoning District “other regulations” provisions --- does not similarly include the 25-foot 
standard as superseding the 15-foot standard  of the OS zone.  Accordingly, the City’s 
discussion regarding the possible compliance with a superseding provision within the 
Special Environment zoning district is not based upon the approved development’s 
conformance with the policies and standards of the certified LCP. 
 
Finally, with regard to the invoking of other provisions within the zoning ordinance for 
exempting or modifying height restrictions, the City states: 
 

ZOTC §6.10] provides further guidance on measuring height. This section 
reads: ‘Heights of buildings and structures shall be measured vertically 
from the average ground level of the ground covered by the building to the 
highest point of the roof. Chimneys, vents, flagpoles, conventional 
television reception antennas, ventilating and air conditioning equipment, 
parapet walls and similar architectural and mechanical appurtenances 
shall be excluded in making such measurement. The transmission antenna 
could be considered to fit in to the second section as a ‘mechanical 
appurtenance’ or similar to a flagpole or T.V. antenna. 
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The Commission notes that while the LCP does not establish a statutory definition for 
“appurtenance,” the common language definition of the term, as well as that of its root 
adjective “appurtenant” and the intransitive verb  “appertain,” identifies as a central 
characteristic functional or physical subordination to a primary article: 
 

‘To belong or be connected as a rightful part or attribute.’ – Merriam-
Webster Collegiate Dictionary 
 
‘Something added to another, more important thing; an appendage.’ – 
American Heritage Dictionary 
 
‘That which belongs to something else; an adjunct; an appendage.  
Something annexed to another thing more worthy as principal, and which 
passes an incidental to it…’ – Black’s Law Dictionary 

  
Unlike a chimney, ventilation equipment, or television reception antennae design to serve 
the building to which it is attached, the approved U.S. Cellular facilities are functional 
independent from the other facilities installed within the lease area.  Therefore, the 
Commission finds that a substantial issue is raised as to whether the approved facilities 
are “appurtenances” to the other facilities installed in the lease area and whether the 
exception of ZOTC Section 6.10 apply to the project and would allow the approved 
development to exceed the Open Space zone’s 15-foot height limitation. 
 
Given the relatively low degree of factual and legal support for the local government's 
decision, the Commission finds that a substantial issue is raised as to the approved 
development’s consistency with the certified LCP with respect to the height limitations 
on new development. 
 
3. Impacts to Visual Resources 
 
Appellants’ Contentions: 
 
The appellants state the following with regard to their contention that the approved 
project lacks consistency with LUP policies regarding the protection of visual resources: 
 

Neither the existing structures nor the proposed expansion of the cellular 
transmission facilities are constructed or proposed to be constructed from 
materials that reproduce natural colors or textures… 
 
The existing structures and the proposed expansion of the cellular 
transmission facilities are visible from the beach and are visually obtrusive 
from the beach, bay, ocean, and city.  Complying with this consideration is 
impossible as the project is anchored to the location of a former 
nonconforming use and structure from 1985.  Clearly the proposed project 
cannot comply with this consideration… 
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The existing structures do not blend with the natural visual form of 
Trinidad Head.  Many of these structures extend significantly above the 
natural silhouette of Trinidad Head.  In 1985, the height of the single TV 
transmission pole was 21 feet.  Today two cell towers are 41 feet high and 
one whip antenna reaches 51 feet in height… 
 
The existing and proposed structures are visually very obtrusive when 
viewing Trinidad Head; the profile of the Head has, and will be, 
particularly degraded by existing and proposed structures because they are 
being allowed to be placed in excess of the 15 foot maximum height limit 
applicable in the Open Space zone.  Depending on where from Trinidad 
Head the public attempts to view of the bay and coastline the existing and 
proposed structures also block and degrades ones view of the bay, ocean, 
and coastline… 
 
The Friends have provided the City with photographs, and the public 
testified during the public hearing held on this proposed project that the 
existing cellular transmission facility and the proposed developments will 
further degrade the public’s view of the bay, Trinidad Head, and the 
coastline (see Figure 2).  The City’s finding that its approval was in 
conformity with the LCP is, therefore, not supported by these facts. 

 
Applicable LCP Policies and Standards: 
 
Policy 79 of the Land Use Plan’s Community Design chapter directs: 
 

The design assistance committee should ensure that any proposed 
development does not detract from these historical sites and structures.4 

 
LUP Appendix B – Community Design Considerations sets forth the following policies  
to be considered in reviewing the potential impacts of new development on the visual 
resources of the coastal portions of Trinidad west of Highway 101: 
 

1. Structures in, or adjacent to, open space areas should be 
constructed of materials that reproduce natural colors and textures 
as closely as possible 

2. Where possible, structures on sites visible from the beach should 
be set back as far as possible to make the structure as visually 
unobtrusive as possible. 

3. Except for necessary public safety facilities, structures should 
blend with the natural visual form of the area and not 

                                                 
4  The 1775 Heceta expedition landing cross on Trinidad Head, the Tsurai Indian Village site, the 

Trinidad Cemetery on Stagecoach Road, the Holy Trinity Church at Parker and Hector Streets, the 
Memorial Lighthouse at the foot of Trinity Street, the MacGregor House on Main Street, the 
Caldwell House on Edwards Street, and the Underwood House north of the HSU Marine Lab. 
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unnecessarily extend above the natural silhouette or the silhouette 
of existing structures in the area… 

11. Whenever possible, new development should include underground 
service connections. When above ground facilities are the only 
alternative they should follow the least visible route (e.g., tree 
rows, ravines), cross ridgelines at the most visually unobtrusive 
locations, be well designed, simple and unobtrusive in appearance, 
have a minimum of bulk and make use of compatible colors and 
materials. 

 
The above design review policies applicable to the project site are set forth as required 
criteria in Section 6.19.C of the Zoning Ordinance as follows: 
 

1. The alteration of natural land forms caused by cutting, filling and 
grading shall be minimal. Structures should be designed to fit the 
site rather than altering the land form to accommodate the 
structure. 

 
2. Structures in, or adjacent to, open space areas should be 

constructed of materials that reproduce natural colors and textures 
as closely as possible… 

 
6. New development should include underground utility service 

connections. When above ground facilities are the only alternative, 
they should follow the least visible route, be well designed, simple 
and unobtrusive in appearance, have a minimum of bulk, and make 
use of compatible colors and materials. 

 
ZOTC Section 6.09.D continues on to establish the following applicable view protection 
standards: 
 

1. Structures visible from the beach or a public trail in an open space 
area should be made as visually unobtrusive as possible. 

 
2. Structures, including fences over three feet high and signs, and 

landscaping of new development, shall not be allowed to 
significantly block views of the harbor, Little Trinidad Head, 
Trinidad Head or the ocean from public roads, trails, and vista 
points… 

 
Discussion: 
 
The appellants contend that the approved project would cumulatively impact the visual 
resources of the area, especially as viewed from public vantage points along the hiking 
trails on Trinidad Head in vicinity to the facility, and from beach and harbor areas.  The 
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appellants assert that considerations for designing and locating new development to 
minimize its visual obtrusiveness were not duly examined. 
 
In its analysis of the approved development’s consistency with the policies and standards 
of the LCP regarding visual resource protection, the City provides a one-to-one response 
to the enumerated design considerations and view preservation findings within the LCP 
regarding the development’s effects on coastal views as follows: 
 

Structures in, or adjacent to open space areas should be constructed of 
materials that reproduce natural colors and textures as closely as 
possible. Response: The project is located in an open space area, but 
improvements will be located within the existing, fenced communication 
facility, screening it from view. The antennas are consistent with existing 
development… 
 
Plant materials should be used to integrate the manmade and natural 
environments to screen or soften the visual impact of new development, 
and to provide diversity in developed areas. Attractive vegetation 
common to the area shall be used. Response: The proposed project will 
not be readily visible from public trails and vista points any more than the 
existing facilities. Several large trees and shrubs are adjacent to the site 
and have been retained to help screen it and the existing facilities. The 
applicant has not proposed additional landscaping, and it can be found to 
be unnecessary for this project… 
 
New development should include underground utility service connections. 
When above ground facilities are the only alternative, they should follow 
the least visible route, be well designed, simple and unobtrusive in 
appearance, have a minimum of bulk and make use of compatible colors 
and materials. Response: The proposed improvements will utilize the 
existing electrical connection to the existing site from the pole across the 
access road… 
 
 When reviewing the design of commercial or residential buildings, the 
committee shall ensure that the scale, bulk, orientation, architectural 
character of the structure and related improvements are compatible with 
the rural, uncrowded, rustic, unsophisticated, small, casual open 
character of the community. In particular: 
1.  Residences of more than two thousand square feet in floor area 
and multiple family dwellings or commercial buildings of more than four 
thousand square feet in floor area shall be considered out of scale with 
the community unless they are designed and situated in such a way that 
their bulk is not obtrusive. 
2. Residential and commercial developments involving multiple 
dwelling or business units should utilize clusters of smaller structures 
with sufficient open space between them instead of a consolidated 
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structure.  Response: Only small equipment cabinets and antennas on 
existing poles are proposed… 
 
Structures visible from the beach or a public trail in an open space area 
should be made as visually unobtrusive as possible. Response: The 
project is located within an open space area, but will be located within the 
existing fenced facility and, will not be readily visible from public trails 
and vista points as it will be screened by existing development. The 
applicant has proposed the improvements within the existing fenced 
facility in order to minimize impacts… 
 
Structures, including fences over three feet high and signs, and 
landscaping of new development, shall not be allowed to significantly 
block views of the harbor, Little Trinidad Head, Trinidad Head or the 
ocean from public roads, trails, and vista points, except as provided in 
subdivision 3 of this subsection. Response: The proposed improvements 
will not significantly block views… 

 
In reviewing the public record for the new development, the Commission finds that 
several of the aspects of visual resource protection identified as review criteria within the   
LCP were not substantively addressed.  These attributes include: (a) consideration of the 
cumulative effects the subject development and future similar development approved 
under the precedent established by this and preceding permit actions with regard to visual 
resource impact thresholds; (b) the direct, indirect, and cumulative effects the approved 
development has on the recreational aesthetics of utilizing the trails and vista points on 
Trinidad Head and relating to the introduction of new anthropogenic features into area 
viewsheds, especially visitor-intensive locales such as the harbor, pier, downtown area 
thoroughfares, and designated historical sites and structures, such as the Heceta landing 
memorial cross;  (c) color or surficial treatments, or additional landscaping that could 
render the approved development less noticeable from public vantage points; and (d) the 
feasibility of undergrounding the electrical utility lines servicing the leased 
telecommunications facility. 
 
Thus, in the absence of full consideration of the potential ways the approved development 
might further be rendered less visually obtrusive, questions arise as to the development’s 
conformance with the City’s provisions for protecting visual resources.  Therefore, based 
upon the degree of factual and legal support for the local government's decision, the 
significance of the coastal resources affected by the decision, the Commission finds that a 
substantial issue is raised with respect to the approved development’s consistency with 
the policies and standards of the LCP with respect to community design and view 
preservation. 
 
2. Appellants’ Contentions That Are Not Valid Grounds for Appeal 
 
The appellants raise two contentions that are not valid grounds for appeal.  As discussed 
below, the two contentions raised regarding the adequacy of the CEQA documentation 
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and an alleged violation of the /Coastal Zone Management Act by the Bureau of Land 
Management for not submitting a consistency determination for development of the 
Trinidad Head management plan do not present potentially valid grounds for appeal in 
that they do not allege that the approved project is inconsistent with the LCP or the public 
access policies of the Coastal Act.  
 
a. CEQA Process 
 
As discussed below, the appellants’ allegations regarding environmental review pursuant 
to the California Environmental Quality Act (CEQA) is valid insofar as it is not based on 
a provision of the City’s certified LCP or the access provisions of the Coastal Act. 
 
Appellants’ Contentions: 
 

Since 1997, each time the City has approved an expansion of the 
nonconforming use on Trinidad Head, including this recent approval, it 
has failed to comply with the California Environmental Quality Act 
(CEQA).  The City illegally used a Categorical Exemption (CE) when 
there are clearly exceptions to its use that apply (PRC Sections 21084 (b), 
21084.1 and CCR 15300.2).  The City’s recent approval, which is the 
subject of this appeal, again, expands this use in an area of critical concern 
and adds to several existing adverse impacts (coastal resources, noise, 
recreational use, and aesthetics) associated with this facility on Trinidad 
Head.  If an environmental analysis had been conducted, it would have 
been evident that several thresholds of significance had been exceeded 
long ago, and the City should not have approved this project or allowed 
any previous installations… [Parenthetics and citations is original.] 
 
Since 1997, each time the City has approved an expansion of the 
nonconforming use on Trinidad Head, including this recent approval, it 
has failed to comply with the California Environmental Quality Act 
(CEQA).  The City illegally used a Categorical Exemption (CE) when 
there are clearly exceptions to its use that apply (PRC Sections 21084 (b), 
21084.1 and CCR 15300.2).  The City’s recent approval, which is the 
subject of this appeal, again, expands this use in an area of critical concern 
and adds to several existing adverse impacts (coastal resources, noise, 
recreational use, and aesthetics) associated with this facility on Trinidad 
Head.  If an environmental analysis had been conducted, it would have 
been evident that several thresholds of significance had been exceeded 
long ago, and the City should not have approved this project or allowed 
any previous installations… 
 
As stated earlier in this appeal, the City has failed to: conduct any 
environmental analysis of previous projects or the proposed project.  In 
spite of this, the City determined that project related cumulative impacts 
had not reached a significant level.  The City cannot make this 
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determination without first conducting the necessary environmental 
impact studies pursuant to CEQA.  The City made determinations that 
these projects were exempt as per CCR Section 15301 “Class 1-Existing 
Facilities.”  The State Legislature charged California’s Resources Agency 
with identifying classes of activities that were not likely to cause 
significant adverse physical changes to the environment and would be CE 
from further environmental review under CEQA (PRC Section 21080 
(b)(9), and Section 21084 (a)).  However, it is important to note that the 
Legislature recognized that these classes of environmentally benign 
activities could result in significant environmental damage when such 
projects are located in areas of critical concern or result in cumulative 
effects.  That is why there are exceptions to the use of a CE (PRC Section 
21084(b), Section 21084.1, and CCR Section 15300.2).  Areas of critical 
concern can be scenic coastal resources, historical resources (PRC Section 
21084 (e)) or cultural resources.  
 
Trinidad Head is: a renowned scenic coastal area, a state-designated 
historical landmark (No. 146), listed in California’s register of historic 
resources, an important cultural resource, and a sacred site to the Yurok 
and Tsurai peoples.  One consequence of the City approving the proposed 
development, the fifth (1997, 2000, 2001/02, 2003, and 2006), is that the 
cumulative effect of expanding the number of structures over time has 
exceeded a level that is acceptable to the public who desire to experience 
and enjoy Trinidad Head, an area with significant scenic, historical, and 
cultural resources.  The Legislature was clear in its intent regarding using 
C.E. “No project which may result in damage to scenic 
resources”…”shall be exempted” (PRC Section 21084 (b)).  
 
The City and the Friends correctly identified that cumulative impacts from 
the proposed project are an issue, but the City failed to recognize these 
impacts as one of the Legislature’s exceptions prohibiting the use of a CE.  
While the City focused on cumulative impacts as a consequence of 
whether the developed footprint is being increased, the Friends instead 
focused on the cumulative impacts (noise, height, and bulk) of five 
developments that expanded the use at this site, such as height and bulk of 
site Culminating with the City’s recent approval, all of the developments 
at this site have expanded the number of structures and the intensity of 
use, causing significant cumulative impact to the scenic, coastal, 
historical, or cultural setting of Trinidad Head.  This fact should have 
precluded the City from using a CE (CCR Section 15300.2(b)). 
On June 21st the Planning Commission erred when it approved the U.S. 
Cellular project, because it used a form of environmental impact analysis 
to generate the proposed mitigation measures which were developed 
outside the procedures described in the CEQA.  Addressing this very 
issue, the courts have held that “an agency should not be permitted to 
evade standards governing the preparation of a mitigated negative 
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declaration by evaluating proposed mitigation measures in connection 
with the significant effect exception to a categorical exemption” (Azusa 
Land Reclamation Co. v. Main San Gabriel Basin Watermaster (1997) 52 
Cal.App.4th 1165).  In support of the Friends’ appeal to the City Council, 
the Planning Commission’s findings (06/23/06) actually rely on future 
actions by the City Council to reverse the significant cumulative effects it 
identifies as a consequence of its approval of U.S.Cellular’s project.  
Again, the courts have held that “An activity that may have a significant 
effect on the environment cannot be Categorically Exempt” (Mountain 
Lion Foundation v. Fish & Game Com. (1997) 16 Cal.4th 105).  Also the 
Guidelines state that a CE shall not be used for an activity where there is a 
reasonable possibility that the activity will have a significant effect on the 
environment due to unusual circumstances (Section15300.2 (c)); in this 
case, the fact that the project is located on Trinidad Head, an area of 
critical concern, and because the proposed use and structures are 
nonconforming in the City’s Coastal Open Space Zone.  It is undisputed 
that the project is located in an area of critical concern by way of Trinidad 
Head’s multiple designations.  The only question is whether the project 
“may impact” this environmental resource or the public’s use and 
enjoyment of these resources.  The court has held in regards to using a CE 
that “it is the possibility of a significant effect…which is at issue, not a 
determination of the actual effect, which would be the subject of a 
negative declaration or an EIR” (Azusa, supra). 
 
Lastly, the City’s use of a CE was illegal, because the exceptions to using 
a CE applied.  The City failed to comply with CEQA and its LCP and 
conducted no environmental assessment of the proposed project’s 
cumulative effects to scenic coastal resources, historical resources, and 
cultural resources residing in Trinidad Head, an area of critical concern.  
The City’s approval based on conformity with the LCP is, therefore, not 
supported by these facts. [Parenthetics and emphases in original.] 

 
Discussion: 
 
As set forth in the Coastal Act provisions cited above, after certification of its local 
coastal program, an appeal of a local government-issued coastal development permit is 
limited to allegations made on the grounds that the development does not conform to the 
standards set forth in the certified local coastal program or the public access policies of 
the Coastal Act. 
 
The above appeal allegation is not based on grounds of an alleged inconsistency of the 
project as approved by the City with a standard of the LCP or the access policies of the 
Coastal Act.  The City of Trinidad’s certified land use plan and coastal zoning ordinance 
contain no provisions specifically requiring compliance with the California 
Environmental Quality Act (CEQA) for any development subject to its permitting 
jurisdiction.    Rather, the only applicable mention of CEQA regards the requisite 
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avoidance or reduction of environmental impacts through, among other means, inclusion 
of mitigation measures, and demonstration that no feasible less environmental damaging 
alternative exists to a given approved conditional use.  Given the lack of such LCP 
policies and standards, the Commission finds that the contention point enumerated above 
is not a valid ground for an appeal. 
 
b. No CZMA Consistency Determination for Management Plan 
 
A second contention made by the appellants is similarly not based on valid grounds for 
appeal.  This contention regards an alleged violation of the Coastal Zone Management 
Act by the Bureau of Land Management (BLM) with regard to that agency not submitting 
for a consistency determination for review by the Commission of the consistency of the 
1983 development/management plan prepared as part of the land patent transfer of a 
roughly 47-acre portion of Trinidad Head from the federal government to the City of 
Trinidad with California coastal program.  In addition, the appellants claim the CZMA 
was subsequently and repeatedly violated by the BLM through its failure to submit to the 
Commission for a CZMA consistency determination concurrence or objection the various 
conformance review determinations BLM has conducted regarding the City’s leasing and 
permitting portions of the patented land for development of telecommunication facilities.   
 
As set forth in the Coastal Act provisions cited above, after certification of its local 
coastal program, an appeal of a local government-issued coastal development permit is 
limited to allegations made on the grounds that the development does not conform to the 
standards set forth in the certified local coastal program or the public access policies of 
the Coastal Act. 
 
The above appeal allegation is not based on grounds of an alleged inconsistency of the 
project as approved by the City with a standard of the LCP or the access policies of the 
Coastal Act.  The City of Trinidad’s certified land use plan and coastal zoning ordinance 
contain no provisions requiring compliance with the Coastal Zone Management Act for 
any development subject to its permitting jurisdiction.  Nor does the LCP set forth any 
policies or standards specifically addressing the Trinidad Head management/development 
plan approved by the BLM and/or how any land patent conformance reviews  that agency 
might conduct would bear on consideration of a development proposal on Trinidad Head.  
Given the lack of such LCP policies and standards, the Commission finds that the 
contention point enumerated above is not a valid ground for an appeal. 
 
3. Conclusion. 
 
All of the various foregoing contentions have been evaluated against the claim that they 
raise a substantial issue of conformance of the local approval with the certified LCP.   
The Commission finds that, as discussed above, the appeal raises a substantial issue with 
respect to the conformance of the approved project with the policies of the LCP 
regarding: (1) permissible development within the Open Space designated areas of 
Trinidad Head; (2) limitations on the height of structures; and (3) impacts to visual 
resources. 
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E. INFORMATION/ACTION NEEDED FOR DE NOVO REVIEW OF 

APPLICATION 
 
As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an 
appeal unless the Commission determines that no substantial issue exists with respect to 
the grounds on which an appeal has been filed.  Section 30621 of the Coastal Act 
instructs the Commission to provide for a de novo hearing on all appeals where it has 
determined that a substantial issue exists with respect to the grounds on which an appeal 
has been filed.  If the Commission finds substantial issue as recommended above, staff 
also recommends that the Commission continue the de novo portion of the appeal hearing 
to a subsequent date.  The de novo portion of the appeal hearing must be continued 
because the Commission does not have sufficient information to determine how 
development can be approved consistent with the certified LCP.  
 
Given that the project the Commission will be considering de novo has come to the 
Commission after an appeal of a local government action, the Commission has not 
previously been in the position to request information from the applicant needed to 
determine if the project can be found to be consistent with the certified LCP.  Following 
is a discussion of the information needed to evaluate the development.   
 
1. Alternatives Analysis 
 
Under ZOTC Section 7.09, the authorizing agency must show that, in approving 
conditional use or development feature, there are no feasible alternatives which would 
have less environmentally damaging effects on the environment.  To assure compliance 
with this requirement, preparation of an alternatives analysis is necessary.  The analysis 
should identify any feasible alternative locations and designs for, and viable technical 
options to the subject telecommunications facilities which would result in less overall 
impacts to the environment, especially with regard to the open space and recreational 
amenities of Trinidad Head, and the visual resources of the Trinidad area. 
 
2. Geotechnical Analysis 
 
For conformance with ZOTC Section 4.03.C.10, a geo-technical analysis is needed for 
the proposed development.  In addition to site stability and structure integrity analysis, 
the report should also identify mitigation measures to prevent geologic instability related 
impacts, including construction phase and long-term erosional runoff and siltation best 
management practices.  
 
3. Biological Assessment 
 
To assure the development’s consistency with LCP provision regarding the protection of 
the biological resources of Trinidad Head, a biological assessment of the flora and fauna 
of the area surrounding the project site is needed.  The assessment should identify any 
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rare, threatened, endangered, or special status plant and animal species that are found in 
or utilize as habitat the area within a 250 radius of the project site.  The report should also 
identify mitigation measures to avoid or lessen any concluded significant adverse impacts 
on these species. 
 
 
III. EXHIBITS: 
 
1. Regional Location Map 
2. Vicinity Map 
3. Humboldt County Assessor’s Map No. 42-12 
4. Project Site Aerial  
5. Approved Site Plan 
6. Notice of Final Local Action 
7. Appeal, filed October 4, 2006 (Friends of Trinidad Head) 
8. Applicant’s Correspondence 
9. Photographs Submitted by Applicant 
10. General Correspondence 
 














































































































































































































































