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DATE: March 22, 2006
TO: Coastal Commissioners and Interested Parties
FROM: Peter M. Douglas, Executive Director
Elizabeth A, Fuchs, Manager, Statewide Planning and Federal Consistency Division

Mark Delaplaine, Federal Consistency Supervisor

RE: Negative Determinations Issued by the Executive Director
{Executive Director decision letters are attached)

PROJECT #: ND-111-05

APPLICANT: U.S. Fish and Wildlife Service

LOCATION: Humboldt Bay National Wildlife Refuge, Humboldt Co.

PROJECT: ' Tide gate maintenance and replacement

ACTION: Concur

ACTION DATE: 1/30/06

PROJECT #: ND-117-05

APPLICANT: National Park Service (GGNRA)

LOCATION: _ Mori Point, San Mateo Co.

PROJECT: Trail and restoration plan

ACTION: Concur

ACTION DATE: 3/6/2006

PROJECT #: ND-001-06

APPLICANT: Department of the Navy

LOCATION: -~ Naval Base Point Loma, San Diego

PROJECT: Demolish and replace four units of military housing at
' Silvergate complex

ACTION: : Concur

ACTION DATE: 2/17/2006
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PROJECT #: ND-002-06

APPLICANT: Department of the Navy

LOCATION: Naval Base San Diego, San Diego

PROJECT: Demolish and rebuild two military housing units

ACTION: Concur

ACTION DATE: 2/17/2006

PROJECT #: ND-003-06

APPLICANT: Department of the Navy

LOCATION: Naval Air Station North Island, Coronado, San Diego Co.

PROJECT: Renovate and/or repair 54 military housing units

ACTION: Concur

ACTION DATE: 2/17/2006

PROJECT #: ND-004-06

APPLICANT: Department of the Navy

LOCATION: Naval Amphibious Base Coronado, San Diego Co.

PROJECT: Demolish and rebuild 40 military housing units at Rendova
housing site

ACTION: Concur

ACTION DATE: 2/28/2006

PROJECT #: - NE-014-06

APPLICANT: Steven Blair

LOCATION: 41 Linda Isle, Newport Beach, Orange Co.

PROJECT: Maintenance dredging of small boat berth

ACTION: - No effect

ACTION DATE: 2/28/2006

PROJECT #: ND-015-06

APPLICANT: Dept. of Health and Human Services

LOCATION: Smith River Rancheria, Del Norte Co.

PROJECT: Water treatment system improvements

ACTION: Concur

ACTION DATE: 3/17/2006

PROJECT #: ND-016-06

APPLICANT: Corps of Engineers, San Francisco District

LOCATION: Humboldt Bay and HOODS, Humboldt Co.

PROJECT: Maintenance dredging and offshore disposal

ACTION: Concur

ACTION DATE: 3/2/2006
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January 30, 2006

Eric Nelson

Manager

Humboldt Bay Nationai Wildlife Refuge
P.O. Box 576

Loleta, CA 95551

Aldaron Laird
Environmental Planner
980 7" Street, Suite K
Arcata, CA 95521

Subject: Negative Determination ND-111-05 (Replacement and installation of tide gates and
' channel maintenance to enhance salmonid habitat on Salmon Creek tributary to
. Hookton Slough, Humboldt County)

Dear Mr. Nelson and Mr. Laird: '
The Coastal Commission staff has reviewed the above-referenced negative determination. The
U.S. Fish and Wildlife Service (Service) proposes to implement the Salmon Creek Anadromous
Salmonid Access, Tide Water Habitat Enhancement and Flood Control Maintenance Project,
located on the Salmon Creek and Hookton Slough Units of the Humboldt Bay National Wildlife
Refuge (Refuge). The Service states that the proposed project will help achieve management
and habitat restoration goals identified in the 1989 Refuge Management Plan and the 1992
Refuge Habitat Resioration and Enhancement Plan. The Commission reviewed the
Management Plan as part of its concurrence with consistency determination CI3-040-91, and
reviewed the Habitat Restoration and Enhancement Plan as part of its concurrence with
consistency determination CD-033-92.

The proposed project would expand tidal wetland/estuarine habitat in the lower Salmon Creek
delta by 20 acres and extend tidal influence approximately 1,000 feet farther upstream on lower
Salmon Creek. To accomplish these objectives the Service proposes to: (1) install a new tide
gate on Hookton Slough to increase tide water exchange and to expand and enhance estuarine
habitar in the lower Salmon Creek delta; (2) replace an existing tide gate at the mouth of Salmon
Creek to improve access into the lower Salmon Creek delta for federal and state protected fish
species (e.g., Coho and Chinook salmon, steelhead, and tidewater goby) in Humboldt Bay and
Hookton Slough; (3) replace two existing tide gates in the upper reaches of Hookton Slough to
reduce flooding on 313 acres of private agricultural lands and Refuge lands located east and
south of Hookton Siough; (4) excavate 75 cubic yards of sediment from a 100-foot-long reach of
Salmon Creek (approximately 1,900 feet upstream of the east tidal gate) to remove a channel
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obstruction and restore a uniform channel cross-section to enhance tidal influence and sediment
routing; and (5) excavate 25() cubic yards of sediment from outlet channels draining two
wetlands adjacent to Salmon Creek (and in close proximity to the Salmon Creek excavation site)
to restore previous channel dimensions and improve tidal ctrculation at these two locations.

All excavated materials will be used to increase the elevation of interior dikes on the Refuge, and
concrete salvaged from tide gate replacement will be used to armor the face of the levee
bordering Hookton Slough in the reach near Long Pond. The project includes best management -
practices to avoid impacts to wetlands and coastal waters. No equipment will be operated in
tidal waters, excavation shall occur only in dewatered channels, all temporary sheet pilings and
cofferdams will be installed and removed at low tide to minimize the construction footprint at the
west and east tide gate sites, and all disturbed areas will be replanted/seeded with appropriate
native vegetation. The proposed habitat enhancement work would complement projects
implemented by the Service on the lower Salmon Creek delta area of the Refuge under the
framework of the aforernentioned 1992 Refuge Habitat Restoration and Enhancement Plan.
Previous projects included tide gate modification, relocation of a portion of lower Salmon Creek
from a linear leveed channel into a meandering channel, and creation of several seasonal
freshwater wetlands adjacent to Salmon Creek.

Under the federal consistency regulations a negative determination can be submitted for an
activity “which is the same or similar to activities for which consistency determinations have
been prepared in the past.” The proposed project is similar to U.S. Fish and Wildlife Service
plans and projects at the Humboldt Bay National Wildlife refuge previously concurred with by
the Commission (CD-040-91 and CD>-033-92). We therefore coneur with vour negative
determination for the proposed Salmon Creek Anadromous Salmonid Access, Tide Water Habitat
Enhancement and Flood Control Maintenance Project made pursuant to Section 15 CFR 930.35
of the NOAA implementing regulations. Please contact Larry Simon at (415) 904-5288 if you
have any questions regarding this matter. ‘

Sinc-erely, )
g‘w) PETER M. DOUGLAS
Executive Director

cc: North Coast District Office
California Department of Water Resources
Governor’s Washington, D.C., Office
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March 6, 2006

Brian O’Neill

General Superiniendent

National Park Service

Goiden Gate National Recreation Area
- Fort Mason

San Francisco, CA 94123

RE: : ND-117-05, National Park Service, Golden Gate National Recreation Area, Mori
Point Trail and Restoration Plan, San Mateo County

Dear Mr. O'Neill;

The Coastal Commission staff has reviewed the above-referenced negative determination for the
restoration of Mari Point in Pacifica. The project includes six site-wide management actions and six long-
term stewardship actions. The six site-wide management actions are: protection of San Francisco garter
snakes; restoration of native California plant communities; removal of placed fills, trash, debris and illegal
structures, and replacement of them with functional habitat; implementation of a comprehensive trail plan;
installation of additional site improvements; and restoration of three specific areas: A (the Eastern-most
section including most of Mori Road and Upper Trail}, C (the Western-most section including the point
and the bluff trail), and B (in the mid-section of Mori Point including the remainder of Mori Road and the
bulk of the San Francisco garter snake habitat). Long-term stewardship actions include: maintenance of
frails, ongoing restoration of native plant communities; development and impiementation of a monitoring
system to track progress of restoration goals; engagement with the community in the implementation of
management objectives; building of public awareness on the appropriate use of the site; protection of
habitat from unauthorized or destructive use; and the building of public awareness of the unique values
and recreational cpportunities on site.

The National Park Service (NPS) will restore to native habitat 2.1 miles of unofficial trails and 0.7 miles of
uncfficial road, upgrade 2.6 miles of existing trails and establish 0.8 miles of new trail. The NPS will
install five-foot-wide timber stairs where necessary, de-compact soil in disturbed areas and on trails
designated for restoration; out-siope new frails to minimize erosion; use manual, mechanical and
chemicat technigues for removal of non-native invasive plants; use heavy machinery to remove illegal
structures and placed fill, to be determined on a case-by-case basis; capiure and remaove feral cats;
install snake "exclosure” fencing to accommodate snake movement; and plant native species. After
conducting a drainage study on Upper Trail in restoration area A, the NPS will likely smooth the frail, add
a permeable top surface and install drains and other devices to keep water from pooling on this trail. In
restoration area B, the NP5 will breach a man-made herm and passibly install a boardwalk to protect
small animals fram maintenance and emergeancy vehicles; and create seasanal ponds for red-legged frog
habitation which requires rerouting certain drainages and re-grading of upland siopes to direct drainage
into the ponds. The ponds will be constructed such that they are not wet year-round, in order to keep
bullirogs from settling there. These ponds will require sediment removal over time, and the NPS will
perform sediment removal during late summer or fall, when the garter snake no longer visits the ponds.
In restoration area C, the NPS will re-contour the grade above the Biuff Trail beginning at the ridge top
and continuing down the western sfope within gullied areas, recovering all topsoil and placing it on
scarified sites to restore original, natural contours. The NPS will install check dams in gullies, cover
grades exceeding 15 percent with erosion matting or certified weed-free rice straw and use soil from fili
site areas to place and compact in gullies.
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The project will benefit habitat and assist with the recovery of federally endangered and threatened
species. The NPS will take measures to minimize, and avoid where possible, adverse effects from
consiruction. These inciude: pre-construction preparation; limited access to the project area, and
containment of vehicie and eqguipment refueling and lubrication. To prevent “take” of the San Francisco
garter snake and the California red-legged frog, the NPS will clear vegetation and conduct surveys for the
San Francisco Garter Snake in any area subject to ground disturbance; construct “exclusion” fencing; and
monitor fencing gates to keep other snakes from entering the construction area. A Biological Monitor,
with the authority to stop work activities, will inspect each aclive work area daily. Prior 10 consiruction, ali
project staff will receive training regarding habitat sensitivity, species identification and required practices.
Personnel who detect any San Francisco garter snake or California red-legged frog will immediatety
report their finding to the Biological Monitor, and a biologist holding a vaiid Scientific Collection Permit
from U.S. Fish and Wildlife Service will take appropriate action.

In conclusion, the Coastal Commission staff agrees that the proposed project will not adversely affect
coastal zone resources. We, therefore, concur with the negative determination made pursuant to 15
CFR § 930.35. If you have questions, please contact Diane Livia of the Coastal Commission staff at
(415) 904-5250.

‘Sincerely, .
ol D v

(fﬂ" ) PETER M. DOUGLAS
Executive Director

cC: North Central District Office
U.S. Army Corps of Engineers, San Francisco District
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CALIFORNIA COASTAL COMMISSION
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SAN FRANCISCO, CA 94105- 2219
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FAX (415) 904-3400
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February 17, 2006

W. N. Thornton

Environmental Planning

Product Coordinator

Naval Facilities Engineering Command Southwest
1220 Pacific Highway

San Diego, CA 92132-5190

ATTN: : Robert Montana

RE: - ND-001-06, Department of the Navy, demolish and replace four units of military
housing at Silvergate complex, Naval Base Point Loma, San Diego

Deér W. N. .'Thornton:

The Coastal Commission staff has received the above-referenced negative determination. The
Navy proposes to transfer ownership of four units of military housing at Silvergate complex near
Electron Avenue, on Naval Base Point Loma to a public-private venture (PPV) entity, and then
demolish and replace and these units. The PPV entity will be responsible for following all state
laws during and after construction, will obtain a general construction storm water permit which
includes a storm water poliution prevention plan (SWPPP), and will implement post-construction
best management practices to ensure that storm water pollution does not occur from the site.
The proposed project will not affect coastal uses or resources. For military security reasons,
there is no public access to the shoreline in the vicinity of the project, and thus it will not affect
access to the coast. The replacement housing units will be within the existing development, and
will not affect visual or aesthetic resources of the coast. Further, effects of storm water runoff
will be minimized by the implementation of the SWPPP and of post-construction best
management practices.  Therefore, the project will not affect water quality or habitat resources
" of the coastal zone.

in conclusion, the Coastal Commission staff agrees that the proposed project will not adversely
affect coastal zone resources. We, therefore, concur with the negative determination made
pursuant to 15 CFR § 930.35. if you have questions, please contact Diane Livia of the Coastal
Commission staff at (415) 904-5250.

%v\a;i@z@/m |

GW PETER M. DOUGLAS

Executive Director
cc: San Diego Coastal District

DL/PMD
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CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000
SAN FRANCISCO. CA 94105- 2219
VOICE (415) 904- 5200

FAX (415) 904- 5400

TDD (415) 597-5885

February 17, 2006

W. N. Thornton

Environmental Planning

Product Coordinator

Naval Facilities Engineering Command Southwest
1220 Pacific Highway

San Diego, CA 92132-5190

ATTN: Robert Montana

RE: . ND-002-08, Department of the Navy, demolish two military housing units
at Naval Base San Diego

Dear W.N. Thornton;

The Coastal Commission staff has received the above-referenced negative determination. The
Navy proposes to transfer ownership of two housing units in the Northeastern portion of Naval
Base San Diego, to a public-private venture (PPV) entity; after a period of five years, that entity
will demolish the units. The proposed project will not affect coastal resources. For military
security reasons, there is no public access to the shoreline in the vicinity of the project, and thus
it will not affect access to the coast. The existing housing units are within a much larger
development, and once demolished, will present no issues regarding the coastal zone.

In conclusion, the Coastal Commission staff agrees that the proposed project will not adversely
affect coastal zone resources. We, therefore, concur with the negative determination made

pursuant to 15 CFR § 930.35. If you have questions, please contact Diane Livia of the Coastal
Commission staff at (415) 504-5250.

"/

( k.~ PETER M. DOUGLAS
Executive Director

cc: San Diego Coastal District

DL/PMD
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CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCC, CA 94105~ 2219
VOICE (415) 904- 5200

FAX (415) 904- 5400

TDD (415) 597-5885

February 17, 2006

W. N. Thornton
- Environmental Planning
Product Coordinator
Naval Facilities Engineering Command Southwest
1220 Pacific Highway
San Diego, CA 92132-5190

ATTN: Robert Montana

RE: ND-003-06, Department of the Navy, renovate and maintain 54 existing housing
units at Naval Air Station North Island, Coronado, San Diego

Dear W. N. Thornton:

The Coastal Commission staff has received the above-referenced negative determination. The
Navy proposes to renovate two military housing units (units 843 A and B), and repair and
revitalize 52 other units at five sites on Naval Air Station North island. The repair work may
include kitchen and bathroom remodeling. The proposed projects will not affect coastal uses or
resources. For military security reasons, there is no public access to the shoreline in the vicinity
of the project, and thus the projects will not affect access to and use of the coast. The 54
existing housing units are spread across a large area of the base, diffusing any possible effects.
The projects are located in an already developed area and will not result in additional buildings;
therefore there will be no significant change in use.

in conclusion, the Coastal Commission staff agrees that the proposed project will not adversely
affect coastal resources. We, therefore, concur with the negative determination made pursuant
to 15 CFR § 930.35. if you have questions, please contact Diane Livia of the Coastal
Commission staff at (415) 904-5250.

Sincerely,

Inat)

(\Cﬁ-i‘) PETER M. DOUGLAS
Executive Director

cc: San Diego Coastal District
DL/PMD
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CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (415) 904- 5200

FAX (415) 904- 5400

TDD {415) 597-5885

February 28, 2006

W. N. Thomnton

Environmental Planning

Product Line Coordinator

Naval Facilities Engineering Command Southwest
1220 Pacific Highway

San Diego, CA 92132-5190

ATTN: Robert Montana and Delphine Lee

RE: ND-004-06, Department of the Navy, demolish 40 existing military housing units
and construct 43 replacement units at the Rendova housing site, Naval
Amphibious Base Coronado, San Diego County

Dear W. N. Thornton:

The Coastal Commission staff has received the above-referenced coastal consistency negative
determination. The Navy proposes to transfer ownership of 40 existing military housing units to
a public-private venture (PPV) entity. The PPV will then demolish the 40 existing units and
construct 43 new units. The proposed project will not affect coastal zone uses or resources.
For military security reasons, there is no public access to the shoreline in the vicinity of the
project, and thus the project will not affect access to and use of the coast.

The new housing units will be built in the same area as the units to be demolished, and that
area is already developed. The Navy will submit a storm water poliution prevention plan as part
of a general storm water permit, minimizing poliuted runoff. After construction, the PPV entity
will implement post-construction, best management practices in coordination with Naval Base
Coronado Facilities Department to ensure no storm water pollution occurs from the site.

To enhance habitat for migratory birds, the Navy will prohibit planting more trees. The
demolition for this project, and future maintenance of the grounds, may include removal or
trimming of existing trees. However, prior to removal-or trimming of trees, the PPV entity will
coordinate with the Navy base biologist to ensure work avoids impacting active nests of birds
protected under the Migratory Bird Treaty Act. Prior to any demolition or construction, a survey
will be conducted by the Navy base biclogist to determine if the site contains active nests for
migratory birds. Should such nests be found, constiruction in the vicinity of the nests will be
conducted outside the breeding season, which occurs from March to August, or if that seasonal
construction window cannot be avoided, the Navy will obtain a depredation permit from the U.S. -
Fish and Wildiife Service. In addition, should such nests be found, we request and expect that
the Navy will inform us of its conclusions and any subsequent remedial measures impiemented
in consultation with the U.S. Fish and Wildlife Service. The Navy will provide barrier walls to
provide shielding for migratory birds from construction noise, should they be found.
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Landscaping at the housing units will include plants and materials chosen for drought tolerance
and low maintenance, and the plan wilt be designed to reduce use of fertilizers and pesticides,
and implement water-efficient practices. The Navy will incorporate BMPs to prevent adverse
water quality effects.

In conclusion, with the above measures, the Coastal Commission staff agrees that the proposed
project will not adversely affect coastal zone resources. We, therefore, concur with the
negative determination made pursuant to 15 CFR § 930.35. If you have any questions, please -
contact Diane Livia of the Coastal Commission staff at (415) 904-5250.

oDyl

PETER M. DOUGLAS
Executive Director

cc: San Diego Coast District Office
DL/PMD
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CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA  94105-2219
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ARNOLD SCHWARZENEGGER, Govemor

February 28, 2006

Steven Blair
71 Linda Isle
Newport Beach, CA 92660

Re: NE-014-06, No Effects Determination, 850 cu. yds. of maintenance dredging, with
ocean disposal, Newport Beach, Orange Co. '

Dear Mr. Blair:

The Coastal Commission staff has received the above-referenced "no effects” determination for
ocean disposal of 850 cubic yards of material to be dredged at 41 Linda Isle in Newport
Beach. The project would have been covered by previous Commission actions (CDP 5-99-282
and Consistency Certification CC-078-99/ CC-077-01); however those authorizations have
expired. The dredging is exempt from CDP requirements; however the dredging and disposal
are both subject to federal consistency review. The applicant has complied with the pre-
construction permit conditions that would have applied had the permit not lapsed. The material .
is suitable for ocean disposal, eelgrass beds would not be affected, and the material is not
suitable for beach replenishment. The Commission staff has typically waived the requirement
for a consistency certification for these types of situations where ocean disposal at EPA-
approved ocean disposal sites (including LA-3) of clean, non-sandy material is proposed. The
Commission staff is willing to similarly waive the federal consistency provisions, provided that
the applicant also comply with the remaining permit conditions that would have applied,
particularly:

CONSTRUCTION RESPONSIBILITIES AND DEBRIS REMOVAL
The permittee shall comply with the following construction-related requirements:

(a) No construction materials, debris, waste, oil or liquid chemicals shall be
placed or stored where it may be subject to wave erosion and dispersion,
stormwater, or where it may contribute to or come into contact with
nuisance flow;

(b)  Any and all debris resulting from construction activities shall be removed.
from the site within 10 days of completion of construction;

(c) No machinery or construction materiais not essential for project
implementation shall be allowed at any time in the intertidal zone or in the
harbor;

(d) Sediment for beach nourishment shall be placed, not dumped, using means
to minimize disturbance to bay sediments and to minimize turbidity;
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(e) If turbid conditions are generated during construction a silt curtain shall be
ntilized to minimize and control turbidity to the maximum extent
practicable;

3] All stock piles and construction materials shall be covered, enclosed on all
sides, shall be located as far away as possible from drain inlets and any
waterway, and shall not be stored in contact wath the soil;

(g)  All debris and trash shall be disposed of in the proper trash and recycling
receptacles at the end of each construction day;

(h)  The discharge of any hazardous materials into the harbor or any receiving
waters shall be prohibited,;

(i) Prior to commencement of beach nourishment the boundaries of any
eelgrass meadow within the general project area shall be marked with
buoys so that equipment and vessel operators shail avoid damage to
eelgrass meadows;

()] Barges and other vessels shall be anchored a minimum of 15 feet from any
eelgrass bed. Anchors and anchor chains shall not encroach into any
eelgrass bed.

(k)  Barges and other vessels shall avoid transit over any eelgrass meadow to

‘ the maximum extent practicable. Where transit over eelgrass beds is
unavoidable such transit shall only occur during high tides when
grounding and potential damage to eelgrass can be avoided.

With the understaﬁding the applicant agrees to comply with these measures, we concur with
your "no effects" determination. Please contact Mark Delaplaine at (415) 904-5289 if you

have any questions.
Sincerely, D%p

£3¢) PETER M. DOUGLAS
Executive Director

cc:  Long Beach District Office
EPA
U.S. Army Corps of Engineers, L A. District
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CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA  34105-2219
VOICE AND TDD (415) 504-5200

March 17, 2006

Barry D. Jarvis _
Department of Health and Human Services
Indian Health Service

Arcata Field Office

1125 16™ St., Suite 100

Arcata, CA 95521

Re:  ND-0135-06 Indian Health Service, Negative Determination, Water Treatment
System Improvements, Smith River Rancheria, Del Norte Co.

Dear Mr. Jarvis:

The Coastal Commission staff has reviewed the above-referenced negative determination
for the construction of water treatment system improvements project on Trust lands
within the Smith River Rancheria in Del Norte County. The Trust lands include two
fenced areas: one at the existing water treatment plant building on Ocean View Drive
and the other at the existing water storage tank off of Lopez Court. The projects would
consist of drilling a second community well; modifying and rehabilitating the existing
community well; enlarging the existing treatment building and installing new water
treatment, monitoring and control equipment; installing a separate chemical equipment
and storage shed/room adjacent to the enlarged building; instailing/relocating
underground cables and piping; installing an underground backwash water storage tank
and associated pumps and piping to connect the backwash tank with the building drains
and with an existing sewer in Ocean View Drive; abandoning an existing backwash
sediment tank, a drainage sump and associated piping; replacing an existing screen on the
overflow discharge pipe for the existing wet well with a new valve/screen; and installing
water quality monitoring equipment at the recently installed water storage tank site.

The improvements would be minor modifications to existing facilities, and are needed to
comply with existing and proposed future Federal requirements related to the Safe
Drinking Water Act. The project would not increase water capacity but rather is an
attempt to replace lost capacity in the existing well through installation of an adjacent
second well. :

The project will be visually compatible and comparable in size to existing facilities and
thus will not affect scenic public views; water quality will not be affected, the project will

" not induce growth through increasing new water supplies; the project will be located in
previously disturbed areas, will include erosion controls and Best Management Practices,
and will not adversely affect any environmentally sensitive habitat; the project will
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benefit habitat (Lopez Creek) through elimination of the existing potential for backwash
from the facilities to enter Lopez Creek; and any cultural issues will be addressed through
coordination/consultation with the Tribal Historic Preservation Office (THPO).

In conclusion, we agree with the Indian Health Service that the proposed project would not
adversely affect coastal zone resources. We therefore coneur with your negative
determination made pursuant to Section 15 CFR 930.35 of the NOAA implementing
regulations. Please contact Mark Delaplaine at (415) 904- 3289 if you have any questions
regarding this matier.

Sincerely,

)

( £517 PETER M. DOUGLAS
Executive Director

cc: North Coast District Office
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CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE AND TDD {415) 904-5200

March 2, 2006

Fan Tabatabai

Chief

Environmental Planning Section
U.S. Army Corps of Engineers
San Francisco District

333 Market Street

San Francisco, CA 94105-2197

RE: ND-016-06 Negative Determination, Army Corps of Engineers, Fiscal Year 2006
Maintenence Dredging, Humboldt Bay

Dear Dr. Tabatabai:

The Coastal Commission staff has reviewed the above-referenced negative determination.
The Corps of Engineers proposes to conduct annual spring maintenance dredging of the
Humboldt Harbor Bar and Entrance Channel and the North Bay, Eureka, Samoa, and
Field’s Landing Channels. The Corps’ hopper dredge will remove between 1.4 and 2.9
million cubic yards of shoaled material that has accumulated in these channels over the
past winter. Physical, chemical, and biological testing of sediments from the subject
navigation channels was conducted in January 2005. All the predominately sandy
dredged material is suitable for disposal at the Section 102 designated Humboldt Open
Ocean Disposal Site (HOODS) and will be dredged and placed at that site during the
period between mid-March and mid-May 2006,

The Commission concurred with negative determinations (ND-035-05 and ND-029-05)
for 2005 spring maintenance dredging at Humboldt Bay. The Commission similarly
concurred with a consistency determination (CD-005-04) for the 2004 spring and fall
maintenance dredging at Humboldt Bay. In those concurrences, the Commission
referenced its long history of reviewing the Corps’ dredging and disposal operations at
Humboldt Bay. The Commission’s primary concern in recent years has been the
potential adverse effect on local sand supply, beach width, and public recreation from
disposal of sandy dredged materials at the HOODS site, located outside the littoral
system. In CD-005-04, the Corps committed to continue implementing its ongoing
shoreline monitoring program along the north and south spits of Humboldt Bay. Should
that monitoring indicate that adverse shoreline erosion is occurring, the Corps will
reconsider its disposal at HOODS. The Commission also found that given the monitoring
results to date, it is not yet clear whether loss to the littora] system of the material dredged
from Humboldt Bay is significant to the local beaches or shoreline, due to the amount of
natural sedimentation into Humboldt Bay, as well as the healthy delivery of sediment to
the south spit by the Eel and Mad Rivers. However, as long as the monitoring program
continues, there will be an early warning of any shoreline erosion that may occur. If it
does, the Corps will be able to revise its disposal practices to keep more sandy material in
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the littoral cell. As a part of the subject negative determination, the Corps will continue
to implement its shoreline monitoring program at Humboldt Bay.

Under the federal consistency regulations (Section 930.35), a negative determination can
be submitted for an activity “which is the same as or is similar to activities for which
consistency determinations have been prepared in the past.” The proposed project is
similar to numerous individual spring and fall maintenance dredging operations
previously concurred with by the Commission (e.g., ND-035-05, ND-029-05, CD-005-
04, ND-043-04, CD-045-98, ND-024-98), thereby qualifying it for review under the .
negative determination process. ‘

The proposed maintenance dredging and disposal activities will not adversely affect

- coastal resources. We therefore concur with your negative determination made pursuant
to 15 CFR 930.35 of the NOAA implementing regulations. Please contact Cassidy
Teufel at (415) 904-5502 should you have any questions regarding this matter.

Sincerely,

e
é W pETER M. DOUGLAS

‘Executive Director

Cc:  North Coast District Office
' California Department of Water Resources
Governor’s Washington, D.C., Office
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DATE: March 22, 2006
TQ: . Coastal Commissioners and Interested Parties
-FROM: Peter M. Douglas, Executive Director : _
Elizabeth A. Fuchs, Manager, Statewide Planning and Federal Consistency Division

Mark Delaplaine, Federal Consistency Supervisor

RE: Federal Consistency Report (i.e., items not on the April agenda)

Attached are the following items:

1. Letter dated March 13, 2006, from the National Oceanic and Atmospheric
Administration (NOAA) in response to the Commission’s December 14, 2005,
conditional concurrence with NOAA’s consistency determination for the
Montrose Settlement Restoration Program (CD-104-05).

2. Statement from the Scientific Research Caucus for the Report of the Advisory
Committee on Acoustic Impacts on Marine Mammals to the Marine Mammal
Commission, dated January 3, 2006. '
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March 13, 2006

Mr. Peter M. Douglas

Executive Director _
Cealifornia Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

Re:  CD-104-05, National Oceanic and Atmospheric Administration (NOAA}, Montrose Settlements
Restoration Program (MSRP), various locations in the Southern California Bight

Dear Mr. Douglas:

I am writing on behalf of the Montrose Settlements Restoration Program (MSRP) Trustee Council !
(Trustee Council) regarding CD-104-05. In October 2003, on behalf of the federal Trustee agencies of
the Council (the federal Trustees), the National Oceanic and Atmospheric Administration (NOAA)
submitted to the California Coastal Commission (the Commission) a Federal consistency determination
seeking concurrence for four specific projects to restore, in part, resources injured by the release of DDTs
and PCBs into the southern California marine environment. At the December 14, 2003, hearing the
Commission voted to concur with this consistency determination, but only on the condition that the
Trustee Council fund a bald eagle program on Santa Catalina Island (the Catalina program) for ten years
in the amount of $250,000 per year.

While we understand the Commission’s interest and concern for bald eagles, the federal Trustees
respectfully decline to accept the Commission’s proposed funding condition for several reasons:

. (1) The Catalina funding decision was not before the Commission.

(2) The Trustees’ decision regarding funding of the Catalina program was not a “federal agency
activity” under the Coastal Zone Management Act (CZMA) and was, therefore, not subject to a federal
consistency review.,

(3) Even assuming solely for the sake of argument that the Commission has jurisdiction
concerning the Trustees® discretionary funding decision, that decision was consistent to the maximum
extent practicable with the enforceable policies of the California Coastal Management Program (CCMP).

! The MSRP federal trustees are the National Oceanic and Atmospheric Administration and the Department of
the Interior through the National Park Service and the U.S. Fish and Wildlife Service, The MSRP Trustee
Council also includes representatives of the following State Trustee agencies: the California Department of Fish
and Game, the California Department of Parks and Recreation, and the California State Lands Commission.
The federal and State Trustee agencies of the MSRP Trustee Council arc collectively referred Lo as the Trustees
or the MSRP Trustee Council.



(4) The Commission’s condition is unsupported by the Commission’s own administrative record
and fails to consider the reasoned, expert conclusions of those State and federal government agencies
responsible under law for recovery of bald eagles.

Because the federal Trustees decline to accept the Commission’s condition, pursuant to the CZMA and
15 C.F.R. § 930.4(b), the Commission’s conditional concurrence must be treated as an objection. This
letter is the federal Trustees’ written notice to the Commission that the federal Trustees have found CD-
104-05 to be consistent to the maximum extent practicable under 15 C.F.R. § 930.32 with the enforceable
policies of the CCMP. Accordingly, pursuant to 15 C.F.R. § 930.43(d), the Trustess intend to proceed
with the activities outlined in CD-104-05 as proposed.

Prior to discussing in more detail the federal Trustees’ objections to the Commission’s condition, I will
provide a brief description of the injuries addressed by the Montrose litigation, the Catalina program, and
the Catalina program’s shortcomings.

Background of the Catalina Program

From the late 19405 to the early 1970s, millions of pounds of DDTs and PCBs were discharged into the
ocean from industrial sources near Los Angeles. Bald eagles were one of the many species impacted by
these discharges. While bald eagles had once inhabited all 8 of the Channel Islands (including Santa
Catalina [sland), contaminants, human persecution, and other factors extirpated bald eagles from the
islands by the 1960s. The continued presence of contaminants has prevented them from recovering even
today. In 1980, the Institute for Wildlife Studies {TWS), with support of the California Department of
Fish and Game (CDFG), the U.S. Fish and Wildlife Service (USFWS), and the Catalina Island
Conservancy, initiated the Catalina program to reintroduce bald eagles to Catalina — the best location
available in the Channel Islands from a logistical perspective.

The federal and State agencies that now make up the Trustee Council began funding the Catalina
program in the 1990s, after it had already been in existence for over a decade. Their goal was to gather
information for use in the natural resource damage assessment and to support their ongoing litigation
against the Montrose Chemical Corporation of California (Montrose) and other responsible parties.
Since bald eagles were no longer available for study on other Channel Islands, the Catalina eagles were
the only available source of data on the continuing injury to this species.

The Montrose litigation ultimately resulted in a series of settlements from which approxﬁnately $30
million was earmarked for restoration of not only eagles but also seabirds, peregrine falcons, and fish and
fishing services throughout the Southern California Bight (SCB) - not just Catalina.

The Catalina program has two primary components: (1) removal and artificial incubation of defective
eggs from Catalina nests followed by re-introduction of surviving chicks into those nests and (2)
introduction of chicks from locations other than Catalina. This process confinues to the present day and
is the source of all eagles on Catalina since 1980,

Catalina eagles are unable to reproduce without this human intervention because elevated DDT and PCB
levels in the parent birds continue to cause them to lay defective eggs. These eggs are incapable of
surviving a natural incubation and contain contaminant concentrations that are often toxic to the
developing chicks. Consequently, even when the eggs are removed from the nest and carefully incubated
in an artificial incubation facility, the hatching success has remained low. Ninety-one eggs have been
removed from nests and incubated from 1989 to 2005. Only 17 of these have survived artificial
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_ incubation. As a result of this high mortality rate, eagle chicks must frequently be introduced from the
relatively uncontaminated environment of a captive bald eagle breeding program at the San Francisco
Zoo.

After the conclusion of the Montrose litigation, the Trustees continued to fund the Catalina program for
several years. Their purpose was to gather data to determine whether contaminant levels would decrease
sufficiently to permit unaided reproduction. The Trustees hoped that self-sustaining eagles on Catalina
would ultimately help to rebuild the eradicated bald eagle population throughout the SCB. However, 16
years of data show no indication that contaminant levels are dropping rapidly enough to allow the
existing Catalina eagle pairs to reproduce unaided at any time in the foreseeable future.

In November 2005, after carefully considering extensive public comment, the Trustees released a MSRP
Final Restoration Plan and Programmatic Environmental Impact Statement/Environmental Impact Report
(RP). This RP selected several restoration projects to address, in part, the resource injuries caused by
Montrose. This RP did not include funding for the Catalina program at this time.

The Trustees were concerned that the Catalina program would not likely lead to a self-sustaining bald
eagle population in the foreseeable future. With no foreseeable prospect of unaided bald eagle
reproduction, the most the Trustees could do is artificially maintain bald eagles on Catalina for several
years until the funds are depleted — with questionable long-term benefits. Rather than spend the finite
bald eagle restoration funds on a program without predictable long-term benefits, the Trustees focused on
a potentially sustainable altemnative. Since 2002, the Trustees have funded a feasibility study that
includes the introduction and monitoring of bald eagles on Santa Cruz Island in the Northern Channel
Islands (NCT). As early as 2008, the Trustees may have sufficient data from the NCI feasibility study to
determine whether eagles on the NCI can successfully breed on their own. When this feasibility study is
complete, the Trustees will consider its results and all other appropriate data from Catalina to re-evaluate
all available options for the bald cagles.

The Trustees’ decision was also influenced by concerns that the Catalina program leads to toxic levels of
contaminants in what could otherwise be healthy bald eagles. Because they feed on marine mammal
carcasses and seabirds that contain high levels of DDTs and PCBs, every bald eagle returned or imported
to Catalina accumulates high levels of these contaminants. The most notable consequence is
unsuccessful reproduction; however, there may be other effects — at least one cagle death on Catalina has
been attributed to DDT poisoning. The Trustees have always had concers about this fact, and now —
with no predictable decline in contaminant exposures on Catalina forthcoming and a potentially viable
alternative on the NCI — the Trustee Council has decided not to fund the Catalina program until the
relative feasibility of another bald eagle restoration option is known.

Federal Trustees® Reasons for Not Accepting the Commission’s Condition

The Commission’s proposed condition is unacceptable for the following reasons:

(1) The Catalina fonding decision was not before the Commission.

The Trustees’ interim decision not to fund the Catalina program was not before the Commission for
concurrence. As the Commission’s findings state, the only activities before the Commission were
projects related to lost fishing services, marine protected areas, peregrine falcons, alcids on Santa Barbara
Island, seabirds on Santa Cruz Island, and seabirds on the Baja California Pacific Istands (two of these
were negative determinations, not consistency determinations). Neither the Commission’s comments at
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the Decem‘ber 14, 2005, hearing nor its written findings staté any objection to the four projects for which
the federal Trustees sought concurrence in CD-104-05.

(2) The Trustees’ interim decision not to find the Catalina program does not constitute a “federal agency
- activity” under the CZMA and is not subject to a federal consistency review.

Under the CZMA, 16 U.S.C. §§ 1456(c)(1Y(A) and 1456(c)(1)(C), the trigger for a consistency review is
a “federal agency activity.” The Code of Federal Regulations defines “federal agency activity” at 15
C.F.R. § 930.31(a) as “any function{ ] performed by or on behalf of a Federal agency in the exercise of its
statutory responsibilities.” Here, the mere fact that the federal Trustees will not fund the Catalina _
program is not a “federal agency activity”; rather, it is federal agency’s determination nof to engage in an
activity. The Catalina program could not be a “federal agency activity” unless the federal Trustees, not

" the Commission, included it as one of the selected projects in the RP,

Despite the clear meaning of “federal agency activity,” the conditional concurrence improperly attempts
to expand the Commission’s CZMA authority to include not only actions that could be harmful to the
coastal zone but also those that it does not consider beneficial enough. The circumstances of this case are
such that the Trustees must make difficult decisions to fulfill their statutory responsibilities and best
reach their restoration goals. When selecting restoration projects, the Trustees had to choose from a large
number of restoration options, many of which they rejected in favor of the option best supported by the
administrative record. Neither the CZMA nor its implementing regulations authorize the Commission to
make restoration decisions or impose a non-proposed project under the guise of a conditional
concurrence.

(3) Even assuming, arguendo, that the Commission has jurisdiction concerning the Trustees’ -

discretionary funding decision. the activities set forth in CD-104-05. including the interim decision notto

fund the Catalina prooram, are consistent to the maximum extent practicable with the CCMP.

In order to be “consistent to the maximum extent practicable,” as defined by 15 C.F.R. § 930.32(a)(1), a
federal agency activity may be either (a) fully consistent with the CCMP or (b) less than firlly consistent
with the CCMP only to the extent that full consistency is prohibited by existing applicable law. The
activities for which the federal agencies have made a consistency determination in this matter satisfy
either of these definitions in the alternative.

(a) The RP is fully consistent with the CCMP,

The Commission’s findings state that a failure to fund the Catalina program would be inconsistent with
sections 30230 and 30240(a) of the California Coastal Act (CCA). However, the Commission has failed
to explain the basis for this finding of inconsistency, as required by 15 C.F.R. § 930.43(a)(1), or why the
funding condition is necessary to ensure consistency, as required by 15 C.F.R. § 930.4(a)(1). The
Commission’s conclusion is not only unexplained but also inconsistent with the opinion of the
Commission’s own Revised Staff Recommendation for the December 14 hearing that the projects in CD-
104-05, without funding for the Catalina program, are consistent with the CCMP.

Because the Commission has failed in its obligation to explain its decision, the federal Trustees cannot
directly address whatever basis the Commission may have had for its proposed condition. However, the

federal and State Trustees have conducted an exhaustive analysis of the environmental consequences '
associated with the MSRP RP in accordance with the National Environmental Policy Act (NEPA) and




the California Environmental Quality Act (CEQA) and have identified no significant adverse
environmental impacts, including to bald eagles or other species on Catalina.

The Comumission apparently gave credence to the contentions by some that the bald eagles might
disappear from Catalina, that their territories would become occupied by golden eagles, and that the
golden eagles would prey upon the Catalina Island fox. The federal and State Trustees” research on these
questions (documented in the administrative record and in documents submitted fo the Commission)
indicates that bald eagles are unlikely to disappear from Catalina in the next several years even if they are
unable to successfully reproduce without human intervention.

The Trustee Council also concluded, as documented in the RP, that even if the bald eagles did disappear
from Catalina during the interim period, this would not likely result in golden eagles taking up residence
and preying on Catalina Island foxes. As indicated in the Trustees’ administrative record and in
documents submitted to the Commission, golden eagles are an occasional visitor to Catalina, and the
island’s terrestrial food base is likely insufficient to attract and sustain a golden eagle population.
Furthermore, pursuant to the Endangered Species Act, NOAA consulted with the USFWS concering
potential impacts to the Catalina Island fox. This consultation resulted in a USFWS concurrence that the
suspension of funding for the Catalina program is “not likely to adversely affect” this listed species.

(b) Assuming, arguendo, that the Trustee Council’s decision were not “fully consistent,”

accommodating the Commission’s condition would be contrary to CERCLA and its
implementing procedures.

Even assuming, arguendo, that full consistency requires accommodating the Commission’s condition,
implementing that condition would be contrary to the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. §§ 9601 et seq. (CERCLA} and its implementing
regulations, would contravene the terms of the Montrose consent decree, wonld violate the terms of the
Memorandum of Understanding (MOU) among the State and federal Trustees, and might require the
trustees to defend a claim brought under the Administrative Procedure Act, 5 U.S.C. §§ 555 et seq.
(APA).

CERCLA, in addition to requiring the President to designate federal officials to act as trustees, requires
“[t]he Governor of each State [to] designate State officials who may act on behalf of the public as
trustees for natural resources . . .” to assess damages to natural resources. 42 U.S.C. § 9607()(2)(B).
Federal regulations promulgated under CERCLA, referred to as the National Contingency Plan (NCP),
define the roles and responsibilities of the federal and State natural resource trustees and require where
there are muitiple federal and State trustees that they “coordinate and cooperate.” 40 C.F.R. §§ 300.600
et seq. and § 300.615(a).

The three State of California agencies which are members of the Montrose Trustee Council and who
were co-plaintiffs with the United States throughout the Montrose litigation are the duly designated State
Trustees for this matter pursuant to the NCP. Pursuant to a formal delegation of State trustee authority,
officials within each of the three State trustee agencies have acted, and continue to act, as the “authorized
official” pursuant to the federal regulations. To the federal Trustees’” knowledge, the California Coastal
Commission is not, and has never been, empowered to act as a State trustee in this matter under the
foregoing authorities. Nor does the CZMA provide the Commission with any independent authority to
select restoration projects. As discussed above, the CZMA only permits the Commission to evaluatc the
coastal impacts of projects proposed by the duly authorized Trustees.



CERCLA further obligates State and federal Trustees to develop a restoration plan, which considers
public comment, for the use of funds recovered for injuries to natural resources. 42 U.S.C. § 9611(i).
CERCLA’s implementing regulations at 43 C.F.R. § 11.82(d) provide that restoration options should be
chosen based on such factors as technical feasibility, cost-effectiveness, and the potential for additional
injury to resources from the proposed action. Simtilarly, the final Montrose consent decree requires that
the Trustees use this restoration planning and public comment process to “determine which restoration
projects will most effectively restore the injured resources . . .” (emphasis added). The Trustee Council’s
interim decision not to fund the Catalina program resulted from its deliberate and good faith application
of these regulatory criteria. The consensus of the six duly designated State and federal Trustees was that
using finite restoration funds to sustain the Catalina program pending results of the NCI study was not a
cost effective means of restoring bald eagles. Nor did the Trustees consider the Catalina program to have
sufficient technical feasibility under CERCLA at this point. 1t is unlikely that the Catalina program could
meet the Trustees” goal of self-sustaining bald eagles within an acceptable period of time. In selecting
restoration projects the Trustees gave preference to sustainable projects over non-sustainable projects;
therefore, these concerns about the Catalina program are particularly significant when a potentially
sustainable alternative is under investigation on the NCL ,

Federal Trustee implementation of the Commission’s condition would not only be contrary to the
delegations of authority under CERCLA discussed above but would also contradict the terms of the
MOU between the State and federal Trustees. Since 1990, when the State and federal co-Trustees
first entered into a written agreement to jointly prosecute their claims for natural resource damages,
they have made all decisions in accordance with the terms of that MOU, as amended. The first
modification to the MOU (1991) declares, among its purposes, to provide for the “common use” of
recovered damages and obligates all of the signatory agencies to carry out “restoration plans that are
jointly developed and approved by all Trustees.”

Consequently, if the federal Trustees attempted to override the Trustee Council’s consensus decision
and carry out the Commission’s condition, they would be doing so in violation of the CERCLA
statutory and regulatory framework, in derogation of the authority and responsibility of the duly
authorized State trustees, and in violation of the agreement among the federal and State Trustees.

In addition, under the APA, final federal agency actions are subject to judicial review and, pursuant
to 5 U.S.C. § 706, may be set aside if a reviewing court finds them to be “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law.” Given the current data and
information in the Trustees’ administrative record, even if the federal Trustees could implement the
Commission’s condition without the agreement of their State co-Trustees, they might expose
themselves to a legal challenge under the APA.

recovery of bald eagles.

In preparing its RP, the Trustee Council engaged in a rigorous and deliberative process, relying on
the best scientific information and experts available. In particular, the Trustees’ decisions regarding
bald eagle restoration relied on the expertise of CDFG and the USFWS, the agencies responsible
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under law for recovery of this species. Both are members of the Trustee Council, and their decisions
on the Council were informed by their agencies’ extensive knowledge gained through decades of
experience in bald eagle recovery.

Unlike the Trustees’ process, the Commission’s proposed condition resulted from a cursory exercise
as to a single item on a full Commission agenda and is unsupported by any substantial data. In fact,
virtually all of the scientific data and expert opinion in the Commission’s substantive record was
submitted by the Trustees. The only apparent exceptions are two documents from the IWS, one of
which asserted that there {s a “paucity of data on the breakup of existing pairs.”

The Commission’s conclusion is not only unexplained and unsupported by its own record but is also
directly contrary to the opinions contained in the Commission’s Revised Staff Recommendation for
the December 2005 hearing. The Revised Staff Recornmendation, prepared in response to five
questions arising at the Commission’s November, 2005, hearing (three of which related to the bald
cagles), stated in summary,

The staff report has been revised to respond to these questions. The staff continues
to believe the project is consistent with the Coastal Act and therefore continues to
recommend concurrernce.

Even if the Commission possessed judicial review-like authority to reweigh the Trustees’ evidence,
given the disparity in expertise, legal authority, and the deliberative effort between the two
processes, basic principles of comity and deference should have compelled the Commission not to
second guess the Trustee Council. A declaration in the Commission’s findings that the fate of
Catalina bald eagles is uncertain is not a substitute for the Commission’s responsibility to base its
findings on the evidence before it. Nor can it justify a condition that would have the Trustees spend
$2,500,000 of their settlement funds on actions that the Trustees have determined are not the optimal
means to restore the injured resources.

Conclusion

Having found the Commission’s condition unacceptable for the reasons discussed above, the federal
Trustees will treat the conditional concurrenice as an objection pursuant to 15 C.F.R. § 930.4(b).
The federal Trustees reaffirm that the proposed activities in CD-104-05 are consistent to the
maximum extent practicable with the enforceable policies of the CCMP, and therefore intend to
proceed with those projects for which they requested concurrence.

Sincerely,

istopher J. Plaisted
Attorney-Advisor



Cc:  Montrose Settlements Restoration Program Trustee Council
Charles McKinley, Department of the Interior, Office of the Solicitor
Lisa Wolfe, Staff Counsel, CDFG, Office of Spill Prevention and Response
Katherine Verrue-Slater, Staff Counsel III, CDFG, Office of Spill
Prevention and Response
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Any discussion of sound in the sea must start from one basic fact: the ocean is large-
ly transparent to sound, but opaque to light and radio waves. Light travels only a
few hundred meters in the acean before it is absorbed, but sound can travel much
greater distances underwater. Marine mammals therefore rely on sound to sense
their surroundings, to communicate, and to navigate. Similarly, oceanographers,
fishermen, and submariners—in shory, all who work in the ocean—rely on sound to
sense their surroundings, to communicate, and to Aavigate,

Sound is an unavoidable and often intentional addition to the marine environment
for virtually all human endeavors in the oceans. Short of abandoning all use of the
seas, it is simply impractical, and indeed in many cases inadvisable, to say that no
human-generated sound may be produced in the oceans. If we are to continue to
explore and use our marine resources, we must determine the critical parameters
for safe, sustainable use of the oceans. Active sonar systems are a fundamental tool
used by all the navies of the world to accomplish their mission. Towed arrays of
acoustic sources and receivers are used in geophysical exploration to create images
of geological structures below the seafloor in order to locate oil and gas reserves.
Over 90% of the world's commerce depends on transport on the high seas, which
produces sound as a by-product. For the scientific community, sound production is
fundamental to determining the basic properties of the ocean environment and
studying the animals that live in it, including, for example, the development of a
more complete understanding of marine mammal foraging, social behavior, and
habitats. In addition, acoustics-based subsea imaging techniques provide the most

effective means to document and analyze significant natural geological processes
' such as earthquakes, volcanic activity, and seafloor
k slides, that can have profound effects not only for
marine life, but also for coastal and island communi-

: ties, as recent world events have made painfully obvi-
ous. Sound in the sea is not just noise. It is used for a
wide variety of valuable and important purposes.

+ Four reports published by the National Research Council
i (1994b, 2000, 2003, 2005) summarize the state of scientific
knowledge on the issue of marine mammals and anthro-
pogenic sound, the progress that has been made in understanding
the issue over the last ten years, and recommendations for future
research. These reports are thoroughly researched documents pro-
S . duced by balanced panels of scientific experts in the relevant
fields. Independent experts anonymously reviewed the
reports for scientific accuracy. Thus, these reports represent
nearly a decade of balanced and comprehensive studies of our knowledge of anthro-
pogenic sound and its potential impacts on marine mammals. The U.S. Commission
on Ocean Policy (2004) also considered the issues related to protecting marine
mammals, including those related to anthropogenic sound. Their recommendations
are fully consistent with those made in the National Research Council (NRC)
reports. The findings and recommendations in these reports provide excellent guid-
ance for the way forward. We believe that the Federal Advisory Committee process
was less well suited to provide a review of the science than the NRC process, and we
will therefore not attempt a detailed synthesis of the relevant research here.
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Marine mammals face many threats
from human activities, inciuding fish-
eries bycatch, habitat degradation,
whaling, ship strikes, and anthro-
pogenic sound. Preventing harm to
marine mammal populations requires
an accurate understanding of the
threats facing them.

The US. Marine Mammal Protection
Act (MMPA) was designed to protect
marine mammals from intentional
whaling and from unintentional by-
catch in fisheries. While the MMPA has
reduced marine mammal bycatch in
U.S. fisheries, globally hundreds of
thousands of marine mammal deaths
still occur annually from fisheries
bycatch (Read ¢z af., 2003). Marine
mammals are also killed by ship strikes,
underwater explosions, and entrap-
ment in power plants and other
scructures.

Sound is included in the list of threats
because we know that it can affect
marine mammals in a number of ways.
It can alter behavior or compete with
important signals (masking). Sound
can cause temporary hearing loss or, if
the exposure is prolonged or intense,
permanent hearing loss. It can even
cause damage to rissues other than the
ear if sufficiently intense. At present,
our knowledge of the extent and
nature of these threats for marine
mammals is severely limited.

Anthropogenic sound has also
emerged as the maost likely cause of
some marine mammal strandings
based on an association between the
location and timing of navai activities

using active sonar and mass strandings
of beaked whales in their vicinity (Cox
et af., 2005). (Mass strandings are
defined as the stranding of two or
more animals simultaneously or in
close proximity.) There are multiple
causes of strandings, some natural and
some related to human activities.
Natural causes include toxic algal
blooms, disease, and storm surges.
Human activities that cause strandings
include ship strikes, entanglement in
fishing gear, and pollution. On average
approximately 3,600 stranded marine
mammals were reported per year in
the United States alone during the
period 1990-2000 (NMFS, 2000).
Beaked whale strandings are uncom-
mon and mass strandings of beaked
whales are extremely rare. Seventeen
beaked whales strandings were report-
ed in the US. in 1999 and five in 2000,
for example (NMFS, 2000).

The best-documented mass strandings
of beaked whales involving activities
using high-level, mid-frequency active
naval sonar occurred in Greece (1996),
the Bahamas (2000), Madeira (2000),
and the Canary Islands (2002). In these
cases, there is sufficient information
about the sonar operations and the
times and locations of the strandings
to associate the strandings with the
naval activities. Each stranding
involved between 4 and 18 whales that
were found stranded within two days

of the sonar use. Approximately half of
the stranded animals were found dead
or subsequently died, for a total of
nearly 40 known animal deaths i the
four events. No deaths in any other




family of marine mammals have been
clearly associated with sound (NRC,
2005; Cox et al., 2005). Although these
strandings are closely related in time
and space to active naval sonar opera-
tions, the mechanism by which the
sonars could have caused the strand-
ings or the traumas observed in some
of the stranded beaked whales is
unknown.

The small number of known animals
involved in the few well-documented
strandings associated with active naval
sonar activities does not provide ade-
quate evidence to conclude that sound
poses a global and critical threat to
marine mammals. Until we have a full
understanding of these events, howev-
er, it is appropriate to be concerned
and to continue the investigations
needed to fully understand the exact
role, direct or indirect, of sound use in
them. Until a mechanism is deter-
mined, we cannot say definitively
whether these stranding events repre-
sent unique circumstances that
adversely affect relatively few individu-
als from a single family of whales or if
this is a harbinger of a potentially
broader problem of anthropogenic
sounds adversely impacting other
marine animals on wider geographic
and temporal scales.

Further, it is important that we look
not only at these relatively limited and
possibly special cases, but also proceed
with investigations that can inform us
of other possible impacts in advance
and prevent more subtle, but in the
long term perhaps more significant,
effects. We suspect that the most sig-
nificant effects of sound on marine
mammal populations are mare likely
to result from cumulative effects of
chronic exposures to sounds that
cause hearing loss or disrupt behavior
and habitats, rather than from a small
number of extreme events. Effective
protection requires differentiating
activities that cause minor changes in
marine mammal behavior from activi-
ties that cause significant disruption of
behaviors critical to survival and repro-
duction or that cause direct physical
harm. The MMPA was originally writ-
ten to reduce "takes’-—mortality,
injury, or harassment of marine mam-
mals. The current regulatory frame-
work under the MMPA is not well suit-
ed to reducing adverse impacts of
cumulative effects of chronic expaosure
to potential stressors such as sound or
chemicals.

A great deal of controversy surrounds
the issue of marine mammals and
anthropogenic sound. At present, how-




ever, it is not scientifically verifiable on marine riammal populations. . .
whether or not anthropogenic sound is On the one hand, sound may repre-
a first order problem in the conserva-
tion of marine mammal populations.
The most recent National Research
Council report (2005) concludes:

sent anly a second-order cffect on
the conservation of marine mammal
popularions; on the other hand,
twhat we have observed 5o far niay
Be anly the first early warning or
“With the exception of beaked “np of the weberg” with respect to
whale strandings, connections sound and marine mammals,"”

betaween anthropogenic sound in the

The four reports published by the
have not been documented. In the National Research Council (1994b,
presence of clear evidence of lethal 2000, 2003, 2005) make recommenda-
imteractions between humans and tions for the research required to
marine manmals in association resolve this fundamental uncertainty.
with fishing and vessel collisions. . .,

the absence of such documentation

oceans and marine mammal deaths

has yarsed the guestion of the refa-

tive impartance of sound in the

spectrum of anthropogenic effects

Photo Below: Humpback wheles are commaonly sighted in nearshore waters near Kauai, Hawar
diuring the winter nonths, Photo coartesy of Ann Zoidis.




RISK ASSESSMENT

Exposure assesspient. The next step in -

risk assessment is exposure assessment :
_o'predlct the sound exposure A&

- marine mammal, one miist lcnow the

& chamcr.ensucs of the sound source,

. how sound. pmpagates through the

] ~ocean, and the heanng sensitivity of - ;_5 2355
the species. The acoustic characzeﬂs-
,t;cs of human sources of sound and
the pmpagamnofmund inthe .
marine environment are reianvety ‘well
"nderstmd. !l: is umeahsnc [0 expect.




Coordination of datavsharjiﬁg with
other nations will reduce uncerrainty, |
but new survey efforts may be required.

Assessing exposure of animals requires
- knowledge of their hearing. Hearing
ability has been measured in a few
individual animals from species that a
can be trained in the laboratory, such i
as dolphins and seals. Recently |
researchers have develaped a tech-
nique that can be used to study
ing in untrained animals in the wi
(Nachtigalt et af,, 2005). This technique
is called auditory brainstem response; -
~ or ABR, arid it depends upon detecting
 the electrical activity of the brain When
an animal hears a sound. A research’.
program should be developed to app
this technique o study heari
whales and other species for
hea;i == has et

resent the sound dosage. The behav-~

ioral response is evoked by a specific
psage of sound. In many cases, we do

not even _knoﬁc the correct way

ioral responses an animal makes to a
sound are more variable than physio-
logical responses, and can depend on
the species, population, age-sex class,
behavioral context, hearing sensitivity,
and history of exposure of the individ-
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RECOMMENDATIONS

Risk assessment merhodology provides
the framework for rational manage-
ment of the risks from various threats
to marine mammals. In many, if not
most, cases the mformation needed to
conclude that a given source of sound
will result in biologically sigmficant
effecrs is simply not available (NRC,
2Q05). There is therefore an urgent
need fora { N, Nunanal Kevearea
g e Mavine Maeniais and
Sezed that engages multipte federal
agencies in order to provide the need-
ed information. A second implication
ts thar there is an urgent need for
developing a process for Rt
Munapernent wid e omplere ars, by
“identifying acuvinies that do not reach
a de minimus standard for biological
significance” {NRC, 2005). A related,
but distinct, issue is that the complex
and lengrhy permitting process under
the MMPA, ESA, and NEPA has
become a major

eli seals locute dreashing holes by

for cracking e at the s

impediment to conducting ocean
research, hindering the research need-
ed to improve our understanding of
rhe effects of anthropogenic sound on
marine mammals and of the environ-
ment in which they hive. The acean sci-
ence community is urgently in need of
an fmiproved Regularoy Process
designed to foster badly needed
research, while ensuring protection for
marine mammals. Finally, given the
controversy and misinformation sur-
rounding the topic of marine mam-
mals and sound, there is a need for a
program of Pudlic Fdacation and
Chntieach

LIS HNATHOMNAL RESEARCH
PROGREAM ON MARINL
AARMMALS AND SOUND

We scrongly endaorse the following rec-
ommendation by the U.S. Commission
on Ocean Policy (2004)



Recommendation 20-0. The
Nattonal Sclence Faorndation,
Narional Occanie and Annospherie
Admunistration, U8, Geofogical
Seervey, and Minerals Management

The first step in this national research
program would be a national work-
shop charged with converting the
research recommendations in the

Service shoutd cxpand reicdarch un

Occdr deanstics wird
the porential impects
of notse on marine
maanisials, These
wilditionad souices of
SHPPOIT Gre IRpOT-
nt to decvease the
vebwinee on U8,
Nuwy ieicarch i this
avew. The rescarch
progiams should be
complenientiasy and
roet! coordinated,
examining a range of
isseees vedading to
noise generared by
sclentific, commer-
ol and oporationad

el

A US. national
research program
should be established

Hearing scasitizeny studees progede Dafor-

Vitllon e icdiaed flegucncics an aninal
wint Bt s fieoret foreed o v U
cun fear and foce dosd o witnd paast B
s e heard. Theedolphin o stationdd
SRECTRRIN deetilen g [or the presentiati
wf o sotend froni an sndecieater speafen,
] ] RES s,
sttt cegrbvdaplone 1 atiiched
dhichest toicood Bearibead sogids fu
s x T
JS Cxpernnend, heait rate CRGNEC G
i ‘ vy g .
st il vespoise de i peeicnied.
Phoro coenreea of fon Moo, Uoniveraaty

eof Whede Iitond.

’ National Research Council reports

(NRC, 1994b, 2000,
2003, 2005) into a
research strategy and
implementation plan,
We recommend that a
national program
office be established to
assist with coordina-
ticn and public out-
reach. The research
strategy and imple-
mentation plan should
cail for proposals from
the broad scientiftc
community, including
those at universities
and art research institu-
tions outside of the
mission and regulatory
agencies, to ensure
that the greatest possi-

10 support research to

understand interactions between
marine mammals and all sources of
sound in the world's coastal and global
oceans. This should be an interagency
program with a mechanism to allow
the participating Federal agencies to
coordinate decisions with regard to
disbursement of funding. Provision
should be made to allow private, as
well as public, funders 1o contribute 10
this program. At the U.S. federal level,
participating agencies should include
the National Science Foundation, U.S.
Navy, National Oceanographic and
Atmaspheric Administration, Minerals
Management Service, U.S. Fish and
Wiidlife Service, and other interested
agencies. Diversity of funding sources is
essential tc bring a variety of perspec-
tives to the research program and to
help maintain the long-term stability
needed for research on marine

mammals.

ble pool of expertise is
brought to bear on the problem. In
addition, since ane obstacle to
progress in the required research is a
shartage of trained personnel, the
research strategy and implementation
plan should include a component
designed to increase graduate student
and postdoctoral training and partici-
pation in the research projects.
Although it would be a US. national
program, the goal is to foster a cooper-
ative, international research effort as
soan as possible. This is, in fact, 2 glob-
al issue and its solution will be best
sought viz international cooperation,
The total program should grow over its
first 3-4 years to a funded level on the
arder of $25M/{year. New appropria-
tions to the participating agencies are
required ta support this activity.

The well-established procedures of the
scientific process should be followed in




this program. For example, all grants
under the program would be competi-
tively selected using established peer
review procedures. Each year, a

developed by the NRC in its 2005
report. This type of risk assessment
model not only serves as a framework
for identifying existing data gaps. but

Program
Announcement will be
published defining the
priorities for the pro-
gram. The content of
the program
announcement would
be agreed to by the
agency program man-
agers, but would be

A
1
i

Mertne Mannna! Observers watching for

based on priorities
determined by input
from all stakeholders.
The program should o

Codiof Moo,
place strong emphasis o
on the open, peer-
reviewed publication of research
results. An initial 10-year commitment
should be made to support this pro-
gram, at which time a thorough, inde-
pendent, expert review of accomplish-
ments is important.

Appendix A provides an initial assess-
ment of research priarities, using the
risk assessment framework to prioritize
the research recommendations in the
NRC reparts (1994b, 2000, 2003, 2005).

RATIONAL MANAGEMENT
WITH INCOMPLETE DATA

In the fong term we strongly suppart
the recommendation of NRC (2005)
that a conceptual model, such as the
Pepulation Consequences of Acoustic
Disturbance (PCAD) model “should be
developed more fully to help assess
impacts of acoustic disturbance on
marine mammal populations.
Development of such a model will
allow sensitivity analysis that can be
used to focus, simulate, and direct
research...” The U.S. Nartional Research
Program should be designed to pro-
vide the data needed to populate,
refine, and complete the PCAD model

i, L, ! 5. i, .
crivrden o odedotins fronr the [lvmg S

sf KAV Mg Ereog 0 the Notiers

b ’{"..,".-‘u'.'ﬁ P heditd 0800

also ultimately pro-

' vides the mechanism
needed to assess the
likelihaod thar specific
acaustic sources will
have adverse effects
on marine mammal
populations.
Development of the
PCAD model would
provide the scientific
foundation to move
toward the recom-
mendation of NRC
(2005) that in the long
rerm management

A t’u‘}. _)UU 3. Phostes cor

actions regulating “takes” should be
based on the concept of Patential
Biclogical Removal (PBR), broadened
ro include behavioral effects,

Development of the PCAD model is
some years in the future, however, and
in the interim NRC (2005) recom-
mends determining a de minimus stan-
dard for deciding which sound-related
activities require authorization for
"takes” Although there are substantial
gaps in our knowledge concerning the
issue of marine mammals and sound, 5t
is still possible using our current
knowledge and the framework of risk
assessment to "identify activities that
have a low probability of causing
marine mammal behavior that would
lead to significant papulation effects”
(NRC, 2005). For example, activities
that result in exposure af only a very
small fraction of a population are
unlikely to lead to population level
effects, except in the case of highly
endangered populations where every
individual is significant. In another
example, activities in which exposure
results in only minar behavioral
responses that are well within the



range of natural behavioral variability
are unlikely te cause biologically signifi-
cant effects. The fact that we are far
from knowing all that we need 1o
know abour marine mammals and
sound does not mean that we do not
know anything. Congress should pro-
vide the necessary funding and direct
the agencies to work with the scientific
cammunity to develop an intelligent
decision system for identifying activi-
ties that do not reach a de mirnimis
standard for biological significance
{NRC 2005}. Congress should also
direct the agencies to develop a PBR-
like regime for ail forms of “take”

IMPROVED
REGULATORY
PROCESS

From the perspective
of the scientific
research community, a
related problem is that
the current regulatory
structure makes
obtaining the neces-
sary authorizations for
using sound in the sea
for scientific research

Rissols dolphn eodide testing hearing

pUrposes so Lime-con-

suming and expensive  puocedire P Nachtigall or el 2.

that it is having a chill-

ing effect on a wide variety of impor-

tant and valuable uses of sound in the

ocean, as well as on the very research
needed to improve our understanding
of the impacts of underwater sound
on marine life and of the environment
in which marine animals live. The
implications are:

+ The permitting and auchorization
process for scientific use of sound in
the ocean urgently needs to be
streamlined, so that it is timely, pre-
dictable, and assures compliance
with all applicable legal require-
ments.

+ The regulatory agencies need to be

Experamenier holdmg infanr standed

reeng Nueitory Feoked Potetial (A5P)

provided with the necessary
resources to fulfill their mandates
with oversight to assure that permits
are being reviewed and given in a
timely manner. Both NMFS and
USFWS require additional funding to
adequately fulfill their regulatory
mandates.

The various NRC reports and the U.S.
Commission on Ocean Policy {2004) all
agree that the current regulatory struc-
ture requires improvement and make a
number of specific recommendaticns
for doing so. NRC (1994}, for example,
suggests that a set schedule should be
established for processing applications
for scientific research permits to pro-
vide applicants with
assurance that appli-
cations will be
processed within a set
period of tme, Most
research proposals to
the federal govern-
ment take about nine
months to be funded.
if permit processing
had a deadline less
than this duration, it
would make the per-
mit process much less
onerous to research.
Recent litigation has increased the bur-
den on NMFS and USFWS for authoriz-
ing research, including environmental
assessments under NEPA. The agencies
must be provided with adequate
resources to ensure timely authoriza-
tions that can stand up in court. We
support the efforts of NMFS to devel-
op general authorization procedures
for common research activities, but
note the need for this to be combined
with streamlined zuthorization of indi-
vidual research prajects.

Effective protection of marine mam-
mals requires that finite regulatory
resources and efforts should be devot-




ed to the management of activities
with potentialiy serious impacts on
marine mammals, rather than to the
management of activities that poten-
tially cause momentary and inconse-
quential changes in behavior. NRC
(2000} concluded that it "does not
make sense to regulate minor changes
in behavior having no adverse impact;
rather, regulations must focus on sig-
nificant disruption of behaviors critical
to survival and reproduction.”
Unforrunarely the Marine Mammal
Protection Act has at times been inter-
preted to mean that any deseciuble
change in behavior constitutes harass-
ment that requires permitting (Swartz
and Hofman, 1991). The U.S.
Commission on Ocean Policy (2004)
concluded:

Recommendanion 20-6; Congress
hould amend the Marine Mammal
Proection Act to revise the defini-
fon of harussment to cover onfy
dotivities thar meanmgfully disrupe
behupiors that are significant to the
surpival and reproduction of marine

mammals,

The recommendations made in the
NRC reports are fully consistent with
this recommendation. The need for
this redefinition was highlighted in the
testimonies of members of the scientif-
ic research community during the 2003

Congressional proceedings involving

the reautharizations of the MMPA
{Ketten, 2003; Tyack, 2003; West, 2003,
Worcester, 2003). The Research Caucus
urges Congress to make the suggested
changes to the definition of harass-

ment

PUBLIC EDUCATION AND
OUTREACH

Given the controversy surrounding the
issue of marine mammals and anthro-
pogenic sound, it 1s extremely impor-
tant that scienifically valid informa-
tion be readily available to the public.
One of the few such sources of scientif-
ically sound information available to
the public and the educational com-
munity is the Dacovery of Sound in the
Sea web site {www.dosits.org). This
web site provides information on the
basic science of scund in the sea, on
how bath animals and people use
sound in the sea, and the effects of
anthropogenic seund on marine life.
One web site is not an adequate pro-
gram of education and public out-
reach, however. A more complete,
coherent program is needed. The edu-
cational efforts should also include
programs to educate producers of
ocean sound. The educarional and out-
reach program could be included as
part of the (.5, National Reseurch
Program on Marine Mammuls and

Sound recommended above.




SUMMARY

The recommendations given above are
not new. Fundamentally the same rec-
ommendations were made by the sci-
entific community in the National =

2003, 2005), in testimany to Congress

Worcester, 2003), and in published
papers (2.8, Tyack ez al.,, 2003/04;
Worcester and Munk, 2003/04).

tions were made by the US.
Commission an Ocean Policy (2004). iz
is time for action if we are to develop
the knowledge needed to effectively
protect marine mammals from :he
threats facing them.

Image Below: Foruard-fooking sonar systems provide a three-dimensional picture of the ocean

depths and any submerged obstacles ahead of u vessel. These systerne are able to defect marine ani- - .

mals that are in the water, This is an example fram a 1998 tex involving vorthern right whales.
The renge to the animal is abust SO fneters and the water depth is approxitnarely 4 meters. The

cotors indionte Target s:m-rgtis ranging from red (srongest) to blue (weakest). Image mmmy of . -;:

Jim Miller, University q{Rﬁm’c Island.

Research Council reports (1994b, 2000,

(Ketten, 2003; Tyack, 2003; West, 2003;

Fundamentally the same recommenda- -
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CAUCUS STATEMENT

SCIENTIFIC RESEARCH

APPENDIX. RESEARCH PRIORITIES

Risk assessment methodology provides a
framework to prioritize different research
needs. We suggest differentiating between
specific research projects likely to resolve
critical management issues in a well-
defined time and longer term research
programs that are highly relevant to man-
agement but that require regular sustained
funding over long periods to provide basic
support for management decisions. We set
pricrities for targeted projects, but list
with no prioritization the longer term
areas requiring increased support.

The research area with the greatest uncer-
tainty and the greatest opportunity for
directing management decisions in the
next decade involves effects of sound on
marine mammals. There are a variety of
areas where targeted research programs
would be likely to resolve critical uncer-
tainties within a 5-10 year period. These
should be the top priority research rec-
ommendations.

Of special immediate concern is research
to understand the one case where expo-
sure to underwater sound has been relat-
ed to mortalities - the relation between
mid-frequency sonar and mass strandings
of beaked whales (Cox ¢t al., 2005). We
recommend a directed research program
to decrease response times for experts in
pathology to study stranded animals asso-
ciated with sound, ro standardize data
collection and reporting from strandings
associated with sound, and to determine,
where possible, any human activities cain-
ciding with the stranding that might be
involved in the event. This program
should also support rigorous scientific
studies to test all feasible hypotheses of
mechanisms consistent with the observed
traumas. If new mid-frequency sonar sig-
nals can be designed to reduce impact on
beaked whales while retaining the military
sonar function, cooperative analyses of
these alternate signals should be a high
priority and should be conducted
employing combined expert analysis of
potential behavioral and physiologic
responses to the new source characteris-
tics. Questions have been raised about the
effect of low frequency sonar and airguns

on beaked whales, but the evidence for an
association with stranding is much weaker
for these sources. Therefore, testing these
signals should be a lower priority, but to
assure all impacts are considered and
because of the value of comparisons from
responses to NON-traumatic sources, some
funding should be devoted to these as
well as other comman man-made sound
sources such as conventional fish finding
and research sonar, noise associated with
construction, shipping, etc.

Another area of immediate importance
involves research to evaluate untested
assumptions used in current management,
Of high importance is testing whether dif-
ferent marine mammal species avoid
intense sources such as airguns at ranges
sufficient to prevent injury and to test the
effectiveness of ramp up as a mitigation
tool. Determinations of level of impact
depend critically upon such untested
assumptions, but these can be tested
within five years using existing methods
through a focused research program.

Most monitoring and mitigation plans
rely heavily on visual observers to sight
marine mammals. There is a low probabil-
ity of sighting many species under most
conditions. Recent work has demonstrat-
ed that passive acoustic monitoring can
enhance monitoring efforts, and there has
been preliminary research on new tech-
niques such as whalefinding sonar and
radar. A high priority for improving the
effectiveness of mitigation efforts involves
research to test the effectiveness of these
different methods and how to optimally
integrate them. Such an effort should
have the goal of improving the effective-
ness of monitoring by an order of magni-
tude within 5-10 years.

Of longer term importance is research to
test whether there is a hazard from cur-
rently unregulated sources of sound. The
potential effect of low frequency ship
noise an animals sensitive to low frequen-
cies is perhaps of highest importance here,
since ship noise has increased global ambi-
ent noise and is relevant for endangered
baleen whales. We know that shipping has



elevated average noise levels ten to 100
fold in the frequency range at which
baleen whales communicate, but we have
no evidence whether this poses a risk of
adverse impact. A 5-10 year research pro-
gram focused on studying the effective
ranges of communication in these whales
{especially calls used for breeding), study-
ing effects of shipping noise on communi-
cation, and studying whether they have
mechanisms to compensate for increased
noise could help resolve this uncertainty.
These studies should be balanced with
continued research on risk factors for ship
collision in baleen whales, which is known
to be a significant hazard for some popu-
lations, and involves lack of response or
insufficient response to the sound of
oncoming ships.

High frequency sound travels less far than
low frequency, but the increase in high
frequency sources such as acoustic devices
designed intentionally to harass marine
mammals creates a priority for studying
the impacts of these devices on coastal
toothed whales that use high frequencies.
The few studies on these impacts suggest
strong avoidance responses at low
received levels. We recommend continued
funding for studies of the impact of these
sources on toothed whales, especially por-
poises and river dolphins.

Another area that may not yield immedi-
ate results, but will be critical to improve
judgments of biological significance of dis-
turbance was highlighted by the NRC
2005 report. There are few if any models
or methods available to calculate the
effect specific disturbances will have on
vital rates of individual animals. If policy is
to move towards population analysis of
the consequences of acoustic disturbance,
there must be new funding to start a
completely new area of research on this
topic.

Summaary of research priovitics for
Joctsed projects in order of prioriry
1. Study effects of mid-frequency sonars
(and airguns and alternate sources) on
odontocete whales {with focused effort
on beaked whales where possible). |

. Test assumptions about which species
avoid intense sound sources enough to
avaid adverse impact, including testing
ramp-up.

. Develop new methods to monitor,
detect, and/or predict the presence of
marine mammals and test their effec-
tiveness

. Test effects of low frequency shipping
noise an baleen whales, which are pre-
sumed to use low frequencies.

. Test effects of high frequency sound
sources designed to affect marine
mammals on coastal species specialized
for high frequencies.

. Develop new modeling and empirical
efforts to link changes in behavior and
physiology to vital rates of individuals.

. Tie controlled laboratory data to
expanded field tests.

Summary of reccarch projects
requiring sustained funding (o
reduce INPortant Uncertaintics.
These are important, but are judged less
likely to provide rapid resolution of man-
agement problems. They are therefore not
ranked in priority.

- Design acoustic sensing for ocean
observation networks capable of moni-
toring ambient ocean noise levels and
trends on global, regional, and local
scales.

Survey the status, abundance, and dis-
tribution of marine mammals globally
to develop an improved capability for
assessing the exposure of marine mam-
mals to sound producing activities.
Develop a broadly accessible data base
of results from strandings with stan-
dardized necropsies capable of detect-
ing most causes of death.

Support the development of more
sophisticated methods to sample
behavior and physiology of marine
mammals both in the laboratory and in
the wild.

Support long term field studies of base-
line behavior for selected marine mam-
mal populations.
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SCIENTIFIC RESEARCH CAUCUS

Congress, through the Omnibus Appropriations Act of 2003, Public Law 108-7,
directed the Marine Mammal Commission to “fund an international conference
or series of conferences to share findings, survey acoustic ‘threats’ to marine
mammals, and develop means of reducing those threats while maintaining the
oceans as a glabal highway of international commerce.” To meet this directive,
the Marine Mammal Commission established the 28-member Federal Advisory
Committee on Acoustic Impacts on Marine Mammals, composed of represen-
tatives from various stakeholder groups, including the scientific research com-
munity. This document describes the views of the Scientific Research Caucus on
the issues discussed by the Advisory Committee.

The Scientific Research Caucus unanimously and strongly supports the Repar:
of the Federal Representatives of the Marine Mammal Commission Advisory

Committee on Acoustic Impacts on Marine Mammals.

Therefore, rather than provide a duplicate statement of areas of consensus, we
submit the following supplemental staterment covering areas in which the
Research Caucus has particular expertise or concern.




