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1.0 EXECUTIVE SUMMARY 
The proposed development, approved by Sonoma County in May 2000, is a 2,556-square-foot, 
16-foot tall single-family residence with a detached garage and guesthouse on a vacant 0.25-acre 
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hillside parcel. The County permit was appealed by Linda Kepner and Californians Organized to 
Acquire Access to State Tidelands to the Commission (COAAST). At issue is the presence of 
wetlands on the lower portion of the property and impacts of the proposed development to these 
wetlands. The County found that no wetlands existed on the property. However, evidence in the 
County records demonstrates that the lower portion of the site contains an area that meets the 
LCP definition of wetlands. The Commission therefore found that the development raised a 
substantial issue of conformity with the wetland policies of the certified Sonoma County LCP in 
October 2000.  The Substantial Issue staff report also identified that a complete wetland 
delineation, alternatives analysis, and takings information were necessary for the Commission to 
proceed with its de novo review.  
 
During the interim five years, after repeated efforts by staff to contact the applicant and obtain 
the wetland delineation, alternatives analysis, and takings information, the applicant has failed to 
submit the information necessary for the Commission’s de novo review. Thus, the extent of the 
wetlands on site remains uncertain and it is unknown whether a feasible alternative that would 
avoid the potential wetland area exists. Furthermore, the applicant has not provided the requested 
information necessary to evaluate if approval of the proposed development or a revised proposal 
would be necessary to avoid a taking of private property as required by Section 30010 of the 
Coastal Act.  
 
The available evidence demonstrates that the proposed driveway, guesthouse, and garage would 
fill wetlands and that the proposed house would also be located within 100 feet of wetlands, 
which would be inconsistent with the wetland protection policies of Sonoma County’s certified 
LCP. Therefore, staff recommends the Commission find the proposed development inconsistent 
with the wetland protection policies of the certified LCP and deny the project.   
 
The Commission’s action does not constitute a final decision regarding the application of the 
LCP to this development proposal. Denial of the permit application would not prevent the 
applicant from re-applying for a permit to develop the property in the future at a time when he is 
prepared to supply the information necessary to support his permit application.  
 

2.0 STAFF RECOMMENDATION 
Denial 
The staff recommends that the Commission deny Coastal Development Permit Application A-2-
00-16: 

Motion 
I move that the Commission approve Coastal Development Permit A-2-00-16 for the 
development proposed by the applicant. 

Staff Recommendation of Denial 
Staff recommends a NO vote.  Failure of this motion will result in denial of the permit and 
adoption of the following resolution and findings.  The motion passes only by affirmative vote of 
a majority of the Commissioners present. 
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Resolution to Deny the Permit 
The Commission hereby denies a coastal development permit for the proposed development on 
the grounds that the development will not conform to the policies of the County of Sonoma 
Local Coastal Program.  Approval of the permit would not comply with the California 
Environmental Quality Act because there are feasible mitigation measures or alternatives that 
would substantially lessen the significant adverse impacts of the development on the 
environment. 
 

3.0 FINDINGS AND DECLARATION 
3.1 Project Location and Site Description 
The proposed development is located on an 11,092-square-foot lot located at 1695 Bay Flat 
Road, in the unincorporated Bodega Bay area of Sonoma County.  The property is zoned RR 
(Rural Residential), CC (Coastal Combining), and B7 (Frozen Lot Size).  The site is located 
approximately 250 feet north of Bodega Bay in an existing residential neighborhood (Exhibits 1).  
The lots north, west and east of the site are developed with single-family residences. 

The elevation of the southern portion of the lot adjacent to Bay Flat Road is 76.5 feet Mean Sea 
Level (MSL).  This portion of the site is relatively flat for approximately 60 feet to the north.  
The rear approximately 2/3 of the site slopes steeply (30 percent) to an elevation of 106 MSL at 
the rear (northern) property boundary (Exhibit 2). Groundwater seeps and runoff drain from the 
hillside to the lower portion of the site. According to a letter from a County planner (Exhibit 14), 
the lower portion of the site had been cleared of vegetation and filled in 1998, and some channels 
had been cut across the fill to enhance the drainage. Bay Flat Road separates the project site from 
a brackish tidal flat wetland immediately to the south known as the Rail Ponds.  Water from the 
lower portion of the site drains into this wetland through a culvert beneath Bay Flat Road.   

3.2 Project Description 
The proposed development consists of a 2,556-square-foot, 16-foot-high single-family residence 
with three bedrooms and four bathrooms (Exhibit 3).  The house steps up the slope in three flat-
roofed tiers (Exhibit 3).  The proposed development also includes construction of a driveway 
entering on Bay Flat Road running to the detached guesthouse and garage on the lower portion of 
the site as well as north along the eastern property boundary to an uncovered parking area at the 
base of the slope. (Exhibit 17). 

3.3 Appeal Process 
On April 28, 2000, the Commission received notice of the County’s final action approving a 
coastal development permit for the project.  The Commission’s appeal period commenced the 
following working day and ran for ten working days thereafter (May 1 through May 12, 2000).  
On May 8, 2000, the Commission received an appeal from Linda Kepner1, and on May 12, 2000, 
the Commission received a second appeal from appellant COAAST. 

                                                 
1 This appeal is presented as from Linda Kepner and neighbors and includes a list of six other “interested parties” 
besides Ms. Kepner. However, only Linda Kepner signed the appeal and there is no documentation included with 
this appeal establishing that Ms. Kepner has been authorized to represent the other listed parties concerning this 
matter or that these parties wish to join in the appeal. 
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At its October 2000 meeting, the Commission found that the proposed development raised a 
substantial issue of conformity with the of Sonoma County’s certified LCP. As discussed in 
more details below, while the County found that there were no wetlands present on site, a 
reconnaissance survey undertaken by County staff identified 16 wetland indicator plant species 
in the lower portion of the site along the drainage channels and County records showed that there 
was evidence of water at or above the surface. As such, the Commission determined that the 
County’s conclusion that wetlands were not present on the lower portion of the site was not well 
supported by factual evidence or the applicable legal standards in the LCP. The Commission also 
found that because the lower portions of the site exhibited wetland characteristics, the 
development approved by the County raised a substantial issue of conformity with the wetland 
protection policies of the LCP.  

The Substantial Issue staff report further identified that additional information was necessary to 
proceed with the Commission’s de novo review, including: 

• A wetland delineation that meets the definition of wetlands in the LCP; 
• An alternatives analysis; and 
• A takings analysis. 

 
The above information was requested from the applicant to ascertain the extent of wetlands on 
the property, to evaluate whether an alternative that would avoid potential wetland impacts and 
be consistent with the LCP may be possible, or that if such an alternative were not feasible, if 
some form of development with a minimum of wetland impacts may be necessary to avoid a 
takings. The Substantial Issue staff report and subsequent staff correspondence have provided 
clear directions to the applicant on the information needed to support the applicant’s request for a 
coastal development permit.   
 
3.4 Interim History since Substantial Issue Determination 
Since the Commission found substantial issue and identified that additional information was 
necessary for its de novo review in October 2000, the applicant has failed to provide any of the 
requested information during the interim five years despite repeated efforts by Commission staff 
to obtain such information. Below is a summary of the correspondence between Commission 
staff, the applicant, and his agents since the October 2000 Commission hearing: 

 
• In November 2000, Commission staff Chris Kern received an email from Scot Stegeman, 

the applicant’s agent, contending that a wetland delineation is not necessary since there 
are no wetlands on site. (Exhibit 4) 

• In December 2000, Mr. Kern wrote a letter to Ronald Aloise, the applicant, to inform him 
that until all information requested in Section 6.0 of the Substantial Issue staff report is 
received, the Commission cannot proceed with its de novo review. Copies of the letter 
were mailed to Mr. Stegeman and Allen Cohen, the applicant’s other agent. (Exhibit 5) 

• Between December 2000 and late 2004, staff received no response from the applicant.  
• In late 2004, Mr. Kern received a phone call from Mr. Stegeman asking whether Mr. 

Kern had received any of the material that was mailed to the Commission’s office. Mr. 
Kern replied that Commission staff has not received any items in the mail from Mr. 
Stegeman and asked that he send the information again. 
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• In July 2005, Commission staff YinLan Zhang sent a letter to Mr. Stegeman reiterating 
that all of the information requested in the 2000 staff report was still outstanding. Also in 
this letter, Commission staff informed Mr. Stegeman of the need for three additional 
items needed for its takings analysis. This letter was copied to the applicant. (Exhibit 6) 

• On September 8, 2005, Ms. Zhang wrote a letter to Mr. Aloise, providing him a copy of 
the letter that was sent to Mr. Stegeman in July 2005, the Commission staff report from 
October 2000 and the letter from Mr. Kern to Mr. Stegeman from December 2000. 
(Exhibit 7) 

• On September 29, 2005, Ms. Zhang wrote another letter to Mr. Aloise, copying Mr. 
Stegeman. In this letter, Commission staff gave the applicant the deadline of October 31, 
2005 to supply the outstanding information. (Exhibit 8) 

• On October 31, 2005, Commission staff received a letter from Mr. Stegeman stating that 
all of the outstanding information except the wetland delineation was ready to be 
submitted to the Commission. Commission staff advised Mr. Stegeman to contact the 
staff ecologist regarding the wetland delineation. Commission staff also asked that he 
submit the alternatives analysis and takings information so that the review process could 
begin. (Exhibit 9) 

• In two subsequent emails between Commission staff and Mr. Stegeman, Mr. Stegeman 
stated that all the information except the wetland delineation was ready and that he was 
working with staff ecologist, John Dixon, on resolving some questions he had regarding 
the wetland delineation. While Commission staff requested that Mr. Stegeman submit all 
other available information aside from the wetland delineation, no information was 
received by Commission staff. (Exhibit 10) 

• On January 10, 2006, Commission staff YinLan Zhang sent another letter to the applicant 
stating that no information had been received by Commission staff. The letter extended 
the deadline for the applicant to submit the outstanding information to February 3, 2006, 
and stated that if no information is received by that date, staff would agendize the permit 
application for the March 2006 Commission hearing without the supporting information. 
(Exhibit 11)  

• On February 3, 2006, Commission staff received a letter from Peter Simon, the 
applicant’s attorney, stating that Mr. Stegeman was working on the wetland delineation 
and requested an extension of the deadline. Mr. Simon also states in the letter that he was 
prepared to send to Ms. Zhang a copy of all the documents related to the project but that 
Ms. Zhang asked him not to. Notwithstanding this assertion, Commission staff clarifies 
that in a telephone conversation between Mr. Simon and Ms. Zhang, Mr. Simon offered 
to provide staff with the project plans and related correspondence, but not the alternatives 
analysis and takings information requested in the Commission’s Substantial Issue staff 
report. Ms. Zhang informed Mr. Simon that all of the materials he had offered were 
already in the Commission’s files and therefore declined the offer. (Exhibit 12) 

• On February 13, 2006, Mr. Simon emailed copies of the applicant’s property tax from 
2003 to 2005. Among the items the Commission requested for the takings analysis are the 
costs associated with ownership of the property on an annualized basis for the last five 
calendar years. The applicant has provided the cost for three fiscal years, 2003-2004, 
2004-2005, and 2005-2006. (Exhibit 13)  
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3.5 Applicable LCP Policies 
Chapter III, Definition of Habitat Categories 
“Wetlands” are defined in the LCP as: 

Areas where the water table is at, near, or above the land surface long enough to 
bring about the formation of hydric soils or to support the growth of plants which 
normally are found to grown in water or wet ground. Wetlands are here defined to 
include marshes, ponds, seeps, and reservoirs, but no the Bodega Harbor tideflats. 
The upland limits of a wetland is designated as 1) the boundary between land with 
predominantly hydrophytic cover and land with predominantly mesophytic or 
xerophytic cover; 2) the boundary between soil that is predominantly hydric and 
soil that is predominantly non-hydric. Typical wetland vegetation: pickleweed, 
cordgrass, Jaumea, salt grass, rushes, bulrushes, sedges, cattails, tule, marsh 
rosemary, marsh grindelia.  

Chapter III, Environmental Resource Management Recommendations 
18. Prohibit filling, grading, diking, dredging, and construction in wetlands, 

except under special conditions delineated in the Coastal Act Section 30233. 
All projects must maintain or enhance the functional capacity of the wetland 
or estuary. Dredging, when consistent with the provisions of the Coastal Act 
and where necessary for the maintenance of the tidal flow and continued 
viability of the wetland habitat, should be subject to the following conditions: 
… 

22. Prohibit the diking or filling of seasonal wetlands for the purpose of 
conversion to agriculture or to accommodate development of any kind. 

24. Prohibit the removal of vegetation from wetlands unless it is shown to be 
essential to the habitat viability. 

25. Prohibit construction of agricultural, commercial, industrial and residential 
structures within 100 feet of wetlands. 

26. Between 100 and 300 feet of wetlands, prohibit construction of agricultural, 
commercial, industrial, and residential structures unless an environmental 
assessment finds the wetland would not be affected by such construction.  

3.6 Presence of Wetlands on Property and Potential Impacts 
The record for the County’s approval of the project contains evidence that wetlands as defined 
under the LCP are present on the lower portion of the project site between the base of the slope 
and Bay Flat Road.  This evidence includes presence of water at or above the surface and 
wetland vegetation. 

On December 9, 1999, the County Zoning Board determined that this area does not qualify as a 
wetland under the LCP on the basis that: 

• Wetland species are not the predominant plant cover in the area because only one type of 
wetland plant (sedges) are present and these occupy only approximately 10 square feet. 

• Based on the soil analysis from the applicant, hydric soils were not observed on the site. 
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• The water table on the lower portion of the site is subject to seasonal variation. 

The Commission finds that contrary to the County’s determination, there is strong evidence in 
the records to demonstrate that the lower portion of the site contains wetlands as defined in the 
LCP.  A Commission staff ecologist has reviewed the available information and opined that 
wetlands are present on site. The staff ecologist noted after reviewing an exhibit in the 
applicant’s soils report of the configuration of the drainage channels in the lower portion of the 
site that the shape of the drainage channels are characteristic of channels typically excavated to 
drain wetland areas in preparing a site for development.  

Under the LCP, wetlands are defined as “areas where the water table is at, near, or above the 
land surface long enough to bring about the formation of hydric soils or to support the growth of 
plants which normally are found to grown in water or wet ground.” Thus, the criteria for 
wetlands are if an area is wet enough long enough to support wetland vegetation or the formation 
hydric soils. The evidence in the County records shows that the lower portion of the subject 
property contains wetland plants and wetland hydrology. Evidence regarding the presence of 
hydric soils is inconclusive, although one field indicator of hydric soils is observation of 
inundation for seven consecutive days, and the lower portion of the site was observed as “very 
wet” at the end of the dry season in 1998, two weeks after an insignificant rainfall event. 
Regardless, under the LCP wetlands definition, the presence of hydric soils is not necessary to 
indicate wetlands if wetland vegetation is present. 

There is also evidence in the record that shows that County staff had suspected this area to be a 
wetland. A letter from Andy Gustavson, County planning staff, to Alan Cohen, the applicant’s 
architect, dated November 30, 1998 (Exhibit 14), states:  

On September 23, 1998, I visited the property and observed it had been cleared of 
vegetation and that the flat area at the base of the slope was very wet. It appears 
that fill had been recently placed on the flat area and that one or more drainage 
ditches had been cut across it. 

… 

In light of the parcel’s proximity to and similarity to adjacent wetland areas, and 
the amount of water draining from the parcel at the end of the dry season, I have 
to assume there is a reasonable possibility that a wetland exists on the property. 
Therefore, I must require that you prepare and submit wetland delineation study 
to determine if a wetland is present and, if so, delineate its extent. 

It appears that despite this request from County staff, the applicant never provided a wetland 
delineation, but instead only a soils report to evaluate the presence of hydric soils on the site. 

Vegetation 

According to the 1987 Army Corps of Engineers Wetland Delineation Manual (Corps Manual)2, 
the wetland vegetation parameter is met if more than 50 percent of the dominant plant species are 

                                                 
2 Although the definition of “wetlands” contained in the Coastal Act and the Sonoma County LCP differs from the 
definition used by the Corps under the Clean Water Act, the Commission accepts the standard data collection 
protocols described in the Corps Manual for Coastal Act/LCP wetland delineation purposes, so long as the data are 
interpreted in accordance with the applicable wetland definition. 
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wetland indicator plants (OBL, FACW, FAC)3 on the lists of plant that occur in the potential 
wetland area. In accordance with standard wetland delineation field survey protocols, to 
determine the presence of wetland vegetation, a wetland delineation would include a plant list 
and the percentage of wetland species relative to upland plant species as well as a map of the site 
showing the location of the survey points.  The applicant has not provided a wetland delineation 
for the site and has not conducted a vegetation survey in accordance with the above-described 
method. 
 

Although the applicant has not provided a wetland delineation or vegetation survey, on February 
14, 2000, County staff performed a reconnaissance survey of the site, identifying a total of 22 
plant species, with 17 wetland indicator species, 4 upland species and 1 unclassified species (see 
Exhibit 15). This survey does not indicate the ratio of dominant wetland plants to dominant 
upland plants and does not estimate percent cover.  However, the survey does characterize the 
locations of the plants listed as: (1) “along trench”, (2) “in trench and margin”, or (3) “raised 
sandy soil”, and indicates in which of these three areas each of the listed plant species was found 
(Table 1).  Notably, all eight of the plants found in Area 1 (along trench) are wetland indicators, 
seven of the eight plants listed in Area 2 (in trench and margin) are wetland indicators (the eighth 
is unclassified), and all four of the upland plants listed were found in Area 3 (raised sandy soil).  
Thus, except for the one unclassified species, 100 percent of the plants observed in and adjacent 
to the trenches are wetland indicators.  Though not a proper vegetation survey in accordance with 
the methods described in the Corps Manual, this survey nevertheless demonstrates that all the 
species and therefore more than 50 percent of the dominant plant species associated with the 
trenches on the lower portion of the site are wetland indicator species in satisfaction of the Corps 
Manual wetland vegetation parameter.  Based on this evidence, the Commission finds that the 
lower portion of the site contains wetlands because it supports vegetation normally found to 
grow in water or wet ground. 

Table 1. Location of Plants in the February 14, 2000 Reconnaissance Survey 

 Along Trench In Trench and 
Margin 

Raised Sandy Soil 

Obligate (OBL) 3   
Unknown Species: 
Possible OBL 

1   

Unknown Species: 
Possible OBL 
FACW, FAC 

2   

FAC 2 7 2 
Upland   4 
Not listed  1  
 

 

 

                                                 
3 OBL (Obligate) wetland plants are found in wetlands 99% of the time. FACW (Facultative wet) wetland plants are 
found in wetlands 67-99% of the time. FAC (Facultative) wetland plants are found in wetlands 33-66% of the time. 
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Hydrology 

The Corps Manual states “indicators of wetland hydrology may include, but are not necessarily 
limited to: drainage patterns, drift lines, sediment deposition, watermarks, stream gage data and 
flood predictions, historic records, visual observation of saturated soils, and visual observation of 
inundation. Any of these indicators may be evidence of wetland hydrologic characteristics.”  
Although the applicant has not provided a wetland delineation, there is evidence to show that the 
lower portion of the site contains wetland hydrology.  
 
The County’s February 14, 2000 reconnaissance report records an observation of standing water 
in the trenches containing wetland vegetation.  Because significant rainfall had occurred 
immediately prior to the February 14, 2000 survey, the ponding observed on this date alone is 
not conclusive evidence of wetland hydrology.  However, in the letter from Andy Gustavson to 
Allen Cohen, County staff notes that the area was very wet on September 23, 1998, at the end of 
the dry season. The most recent rainfall event prior to Mr. Gustavson’s site visit on September 
23, 1998 occurred on September 9, 1998, when according to weather data collected in Santa 
Rosa, the precipitation was not significant enough to accumulate as the amount of precipitation 
recorded for that day was 0.0 inches. This observation is evidence that the lower portion of the 
site is subject to inundation or saturation for long or very long duration in satisfaction of the 
Corps Manual wetland hydrology parameter. 
 
Although the data regarding inundation, saturation, and the amount of water supply available in 
area are incomplete, the abundance of wetland plants serve as a strong indicator of wetland 
hydrology. According the Corps Manual “hydrologic factors exert an overriding influence on 
species that can occur in wetlands. Plants lacking morphological, physiological, and/or 
reproductive adaptations cannot grow, effectively compete, reproduce, and/or persist in areas that 
are subject to prolonged inundation or saturated soil conditions.” Thus, the presence of wetland 
vegetation is considered to be presumptive evidence of wetland hydrology. Based on the 
observations of inundation and saturation and the presence of wetland vegetation, the 
Commission finds that the lower portion of the site contains wetland hydrology. 
 
Soils 

The applicant provided a geotechnical soils analysis in January of 1999, which examined the 
conditions of soils from four shallow pits dug on the lower portion of the property. Using the 
Corps Manual’s indicators of sandy hydric soils, which include high organic matter content in 
the surface horizon, streaking of subsurface horizon by organic matter, and organic pans4, the 
report concludes that no hydric soil was present on the project site because none of the indicators 
were found. (Exhibit 16) However, the soils analysis does not appear to examine the soils in the 
trenches where the County observed wetland vegetation and standing water. A map attached to 
the report shows that of the four shallow pits excavated in the lower portion of the project site, 
only one pit (test pit #2) was within ten feet from the identified trenches, where wetland 
vegetation and standing water exist. (Exhibit 16, last page) The other three test pits were between 
10 to 40 feet away from the trenches. The analysis also relies on borings from a 1993 report 
conducted by another geotechnical consultant. However, the 1993 soils report was not prepared 

                                                 
4 Organic pans are explained in the Corps Delineation Manual as a thin layer of hardened soil formed when organic 
matter become slightly cemented with aluminum at the depth where the water table most common occurs.  
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to evaluate the presence of hydric soil but rather the stability of the soil for construction. Again, 
none of the borings taken for the 1993 geotechnical analysis were located within the trenches 
where wetland vegetation and hydrology were observed.  These borings were excavated to a 
depth of 11 feet whereas the Corps Manual’s procedure for digging soil pits recommends 
excavating pits to a depth of no more than 16 inches.  Thus, it appears that the soils in areas of 
the site with evidence of wetland vegetation and hydrology were not sampled and that some of 
the soils information presented was not collected for or intended to be used for purposes of 
delineating wetlands on the site.  
 
While the soils report proves to be inconclusive, a field indicator of hydric soils is the 
observation of inundation for seven consecutive days, which is long enough to promote the 
formation of hydric soils. This indicator is not considered in the soils report. As noted in the 
Hydrology section above, the area in question was observed as “very wet” on September 23, 
1998 by County staff. A prior minor precipitation event occurred two weeks before the date of 
the observation, and thus, the area was inundated for a period of more than seven consecutive 
days at the time of the observation, which would be long enough to promote the formation of 
hydric soils on-site. However, without a more detailed analysis, the presence of hydric soils is 
difficult to conclude based on the indicator of inundation alone. Thus, the Commission finds that 
there is an unresolved question concerning the presence of hydric soils on the project site. 

Regardless, the presence of hydric soils is not necessary to indicate wetlands under the LCP 
definition, which includes areas that are wet long enough to support growth of plants that 
normally grow in water or wet soils. Even if there was conclusive evidence that hydric soils are 
not present, the definition of wetlands in the LCP only requires the presence of hydric soils or 
hydrophytic plants, and thus, the presence of hydrophytic plants without hydric soils is sufficient 
to indicate wetland presence.  

Drainage Ditch Exception 

In its February 29, 2000 action on the appeal of the Zoning Board approval of the project, the 
County Board of Supervisors found that the area potentially containing wetlands on the site is 
exempt from the LCP definition of wetlands.  This determination was based on a footnote 
contained in the Coastal Commission’s “Interpretive Guidelines on Wetlands and Other Wet 
Environmentally Sensitive Habitat Areas.”  Part of these Guidelines are included in an appendix 
to the County’s Coastal Administrative Manual, which is a part of the certified LCP.  The 
exception cited in the LCP states: 

For the purposes of identifying wetlands using the technical criteria contained in 
this guideline, one limited exception will be made.  That is, drainage ditches as 
defined herein will not be considered wetlands under the Coastal Act.  A drainage 
ditch shall be defined as a narrow (usually less than 5-feet wide), manmade 
nontidal ditch excavated from dry land. 

The drainage ditch exception defines “drainage ditch” as a narrow man-made ditch excavated 
from dry land.  The Commission interprets this description of drainage ditches to apply to narrow 
ditches constructed for the purpose of conveying water from an artificial source, such as an 
irrigated area or runoff from impervious surfaces across what would otherwise be a dry area.  
The drainage ditch exception does not apply to ditches or trenches excavated in wet areas for the 
purpose of draining wetlands.  The Commission also interprets “dry land”, as used in this 
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definition, as areas lacking natural wetland hydrology, such as areas where the water table is near 
or at the surface, or are wet due to seeps, springs, and natural drainage, and where no evidence 
exists of filled or drained wetlands.  In this case, the drainage ditch exception is not applicable 
because the trenches on the site appear to have been excavated in a low lying area of the site with 
natural wetland hydrology for the purpose of draining wetlands and because this area appears to 
be a remnant of filled historic wetlands. The lower portion of the project site likely consists of 
filled wetlands that was historically a part of the Rail Pond wetlands located on the opposite side 
of Bay Flat Road. The Rail Pond wetlands are a tidally influenced, brackish marsh providing 
important habitat to a variety of shorebirds and are specifically identified in the LCP.  The ponds 
are named for the abundance of rails that use the marsh.  Springs, seeps, and surface runoff on 
the project site and adjacent properties supply the Rail Ponds with fresh water via culverts 
beneath Bay Flat Road.  The ponds are hydrologically connected with Bodega Bay via culverts 
beneath Westshore Road.  These connections were previously noted by the North Central Coast 
Regional Commission in a 1975 report entitled Natural Resources of the North Central Coast 
Region and in its 1979 approval of Coastal Development Permit 94-79 (Funk), a two-lot 
subdivision of the property abutting the applicant’s property to the west (NCCRC 1975; NCCRC 
1979).  In its findings for CDP 94-79 authorizing the two-lot subdivision abutting the applicant’s 
property, the Regional Commission found that the strong possibility existed that the filled area of 
the two-lot subdivision property may be in hydrologic continuity with the Rail Ponds, that 
historically it was continuous, and that the filled area itself may consist of historic wetlands. 
Moreover, in its final action on the development that is the subject of this application (A-2-SON-
00-16), the County determined that the site remains hydrologically connected to the Rail Ponds. 
Because there is evidence demonstrating that the lower portion of the site contains fill of historic 
wetlands and natural wetland hydrology, the drainage ditch exception is not applicable to the 
subject property.  

Conclusion 

It appears that the County had originally suspected the lower portion of the project site to be 
wetlands and requested a wetland delineation from the applicant, but subsequently determined 
that the site did not contain wetlands without the previously requested wetland delineation.  In its 
action on the substantial issue portion of the appeal, the Commission identified the need for a 
wetland delineation for its de novo review of the permit application. Because the applicant has 
not provided the requested wetland delineation in the five years since the Commission’s 
substantial issue determination, the Commission has elected to proceed with de novo review 
based on the wetland information contained in the record for the County’s action on the permit 
application.  Based on the available evidence in the record, the Commission finds that the lower 
portion of the site contains wetlands as defined under the LCP.  In the absence of a complete 
wetland delineation, the Commission cannot determine the precise location or extent of wetlands 
on the site. The subject parcel is long and narrow, approximately 60 feet wide and 200 feet in 
length. The wetland area is located in the front, lower portion of the property, within 
approximately 60 feet of Bay Flat Road. Based on project plans in the record, the proposed 
driveway, guesthouse, and garage would fill the wetland area on the lower portion of the site 
close to Bay Flat Road. The proposed house, located towards the back of the subject parcel 
would be sited approximately 30-40 feet away from the lower portion of the site containing the 
wetlands. (Exhibit 17). Thus, the Commission finds that the proposed development would fill 
wetlands and locate development, specifically the house, within 100 feet of wetlands in conflict 
with the wetland protection policies of the LCP.  
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Policies 18 and 22 in Chapter III of the County LCP prohibit filling of wetland for residential 
use. Policy 24 prohibits the removal of vegetation from wetlands unless it is shown to be 
essential for habitat viability. Policy 25 prohibits the construction of residential structures within 
100 feet of wetlands.  Policy 26 prohibits construction of residential structures between 100 and 
300 feet of wetlands unless an environmental assessment finds the wetland would not be affected 
by such construction. The proposed development would fill wetlands, remove wetland 
vegetation, and result in residential development within 100 feet of wetlands in conflict with 
these policies. Therefore, the Commission finds that the proposed development is inconsistent 
with Policies 18, 22, 24, 25 and 26 in Chapter III of the Sonoma County certified LCP and must 
be denied 

3.7 Viable Economic Use of the Parcel 
The Commission’s action does not constitute a final decision regarding the application of the 
LCP to this development proposal. Denial of the permit application would not preclude the 
applicant from obtaining necessary approvals to develop the project site in the future.  Approval 
of a coastal development permit for development of the site would be allowable based on a 
showing that either: (1) the proposed development is consistent with the LCP, or (2) 
development of the site in a manner that does not fully conform to the requirements of the LCP is 
necessary to avoid a regulatory taking pursuant to Section 30010 of the Coastal Act.  However, 
the applicant has not provided the information and analysis necessary to support either of these 
alternatives. 
 
Alternatives Analysis 

As discussed above, the proposed development is inconsistent with the LCP because the 
proposed driveway, guesthouse, and garage would fill wetlands and because the proposed 
residence would be located within 100 feet of wetlands (Exhibit 17).  It is possible that the 
applicant could eliminate the guesthouse and garage and use an alternative access to the site that 
would not affect the wetlands on the lower portion of the parcel may be feasible. For example, an 
existing access road provides access to three properties east of the subject parcel is immediately 
adjacent to the property (Exhibit 3). At this point, it is unknown whether the applicant could use 
this road to access his property and avoid the wetland fill. The applicant asserts that this 
alternative is infeasible because the owners of the road have refused to grant the applicant 
permission to use the road, however, he has not provided any documentary evidence, such as 
letters from these property owners, in support of this assertion.  

Another potential alternative that would avoid wetland fill for the proposed driveway, assuming 
that the proposed guest house and garage have been eliminated from the proposed development, 
would involve locating parking on Bay Flat Road instead of on-site. The LCP requires on-site 
parking for a minimum of two vehicles within the RR zoning district, but the applicant could 
apply for a variance to this requirement. According to Section 26C-333 of the LCP Zoning Code, 
a variance may be granted if the applicant demonstrates that given the special circumstances of 
his property, a strict application of the zoning requirements would deprive his property the 
privileges enjoyed by other properties in the vicinity and under identical zoning classifications. 
Thus, if necessary to allow a viable economic use of the property while avoiding wetland fill, the 
County or the Commission on appeal may approve a variance to the on-site parking restrictions. 
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The proposed residence is within approximately 30-40 feet of the wetland area within the lower 
portion of the site, inconsistent with Policies 25 and 26 in Chapter III of the LUP. The subject 
parcel is long and narrow, approximately 60 feet wide and 200 feet in length. The wetland area is 
located in the front, lower portion of the property, within approximately 60 feet of Bay Flat 
Road. Thus, it appears that a redesigned house could be set back 100 feet from the wetland area. 
However, this alternative cannot be fully evaluated without a wetland delineation.  

Without an alternatives analysis to conclude that no feasible alternatives are available, the 
Commission cannot establish that a development must be approved to avoid taking of private 
property. Furthermore, even if the Commission must approve a development as required by 
Section 30010 of the Coastal Act, a wetland delineation would be necessary to determine the 
location and extent of an approvable development. The Commission must approve only the 
minimum development necessary with the least impacts to coastal resources to provide viable 
economic use of the property. If there is no feasible alternative that can avoid or eliminate all 
significant impacts to resources, then the alternative that results in the fewest or least significant 
impacts must be selected. Any impacts that cannot be avoided through the implementation of 
siting or design alternatives must be mitigated, with priority given to on-site mitigation. Off-site 
mitigation measures shall only be approved when it is not feasible to mitigate impacts on the 
project site. However, mitigation cannot be substituted for implementation of the project 
alternative that would avoid impacts to the resources, to the maximum extent feasible in this 
case. Therefore, facts regarding the alternatives and the wetlands are integral in the 
Commission’s decision over whether a development must be approved to avoid a taking and the 
kind of development that would be approvable.    
 
Takings 

Depending on the outcome of the requested alternatives analysis, application of the wetland 
protection policies of the LCP in this case may be in conflict with Coastal Act Section 30010, 
which provides that the policies of Local Coastal Programs "shall not be construed as authorizing 
the commission . . . to exercise [its] power to grant or deny a permit in a manner which will take 
or damage private property for public use, without the payment of just compensation." If strict 
implementation of the restrictions in the LCP would cause a taking of property, these policies 
must not be so applied and instead must be implemented in a manner that will avoid this result. 
 
While the applicant is entitled under Section 30010 to an assurance that the Commission will not 
act in such a way as to take their property, this section does not authorize the Commission to 
avoid application of the policies of the LCP altogether. Instead, the Commission is only directed 
to avoid construing these policies in a way that would take property. Aside from this instruction, 
the Commission is still otherwise directed to apply the requirements of the LCP. Therefore, in 
this situation, the Commission must still comply with the LCP wetland protection policies, by 
avoiding impacts that would disrupt and/or degrade wetlands, to the maximum extent that this 
can be achieved without taking the property. 
 
If the proposed development must be approved within the 100-foot wetland buffer in order to 
provide an economically viable use, siting and design alternatives must be considered in order to 
identify the alternative that can avoid and minimize impacts to the wetland to the greatest extent 
feasible. 
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Recent court decisions demonstrate that to answer the question whether implementation of a 
given regulation to a specific project will cause a taking requires an ad hoc factual inquiry into 
several factors. Specifically, the courts have consistently indicated that this inquiry must include 
consideration of the economic impact that application of a regulation would have on the 
property. A land use regulation or decision may cause a taking if it denies an owner all 
economically viable use of his or her land. (Lucas v. South Carolina Coastal Council (1992) 505 
U.S. 1003, 112 S. Ct. 2886; also see Keystone Bituminous Coal Assn. v. DeBenedictis (1987) 480 
U.S. 470, 495, citing Agins v. Tiburon (1980) 447 U.S. 255, 260.) Another factor that must be 
considered is the extent to which a regulation or regulatory decision "interferes with reasonable 
investment backed expectations." (Keystone Bituminous Coal Assn. v. Debenedictis, supra, 480 
U.S. 470, 495, citing Kaiser Aetna v. United States (1979) 444 U.S. 164, 175.) In addition, in 
order to avoid allegations of a taking, certain types of mitigation measures, such as exactions 
requiring the dedication of a fee interest in property, must be "roughly proportional" to the 
impact remediated. (Dolan v. City of Tigard (1994) 114 S. Ct. 2309.) Other factors that may be 
reviewed in conducting a takings analysis include whether the land use regulation substantially 
advances a legitimate state interest. (Nollan v. California Coastal Commission (1987) 483 U.S. 
825.) This latter factor is not a significant limitation in analyzing this permit application because 
the state's interest in protecting wetlands is well recognized. Finally, it is necessary to consider 
whether the property proposed for development by the applicant is subject to existing limitations 
on the owner’s title, such as prescriptive rights, that might preclude the proposed development. It 
is also necessary to ensure that the proposed development would not constitute a nuisance.  
 
The information necessary for this ad hoc inquiry is specific and incumbent upon the applicant to 
provide.  In its findings for substantial issue, the Substantial Issue staff report identified that a 
takings analysis would be necessary for the de novo review of the permit application and 
directed the applicant to provide specific information necessary for this analysis.  Staff reiterated 
this request in its July 21, 2005 letter in which staff requested the applicant respond to eleven 
specific questions for purposes of the takings analysis (Exhibit 6 ).  Thus far, the applicant has 
provided only a partial response to the Commission’s requests for information necessary to 
assess the reasonable economic use of the property. Specifically, on February 13, 2006, the 
applicant provided property tax information for fiscal years 2003-2004, 2004-2005, and 2005-
2006.  This is only a partial response to one of the eleven items necessary for the “takings 
analysis” that the Commission has requested from the applicant.  Without a complete response 
that provides all of the information requested as well as the alternatives analysis discussed above, 
the Commission cannot suspend the implementation of LCP Chapter III Policies 18, 22, 24, 25, 
and 26 to comply with Section 30010 of the Coastal Act, and thus, must deny the development as 
proposed. 
 
3.8 California Environmental Quality Act (CEQA) 
Section 13096 of the California Code of Regulations requires Commission approval of Coastal 
Development Permit applications to be supported by a finding showing the application, as 
conditioned by any conditions of approval, to be consistent with any applicable requirements of 
the California Environmental Quality Act (CEQA).  Section 21080.5(d)(2)(A) of CEQA 
prohibits a proposed development from being approved if there are feasible alternatives or 
feasible mitigation measures available that would substantially lessen any significant adverse 
effect that the activity may have on the environment.  The Commission incorporates its findings 
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on LCP policies at this point as if set forth in full.  For the reasons described in the Commission 
findings above, the Commission finds that there are feasible mitigation measures and alternatives 
that would substantially lessen the significant adverse impacts of the development on the 
environment. The Commission thus finds that the proposed project cannot be found to be 
consistent with the requirements of the Coastal Act and does not conform to the requirements of 
CEQA. 
 
 
Exhibits 
 
1. Project Location Map 
2. Project Plan—Profile 
3. Site Plans 
4. November 6, 2000 Email from Scot Stegeman to Chris Kern 
5. December 6, 2000 Letter from Chris Kern to Ronald Aloise 
6. July 21, 2005 Letter from YinLan Zhang to Scot Stegeman 
7. September 8, 2005 Letter from YinLan Zhang to Ronald Aloise 
8. September 29, 2005 Letter from YinLan Zhang to Ronald Aloise 
9. October 31, 2005 Letter from Scot Stegeman to YinLan Zhang 
10. Emails to Scot Stegeman from YinLan Zhang, Novmber 22, 2005 and December 5, 2005 
11. January 10, 2006 Letter from YinLan Zhang to Ronald Aloise 
12. February 3, 2006 Letter from Peter Simon to YinLan Zhang 
13. February 13, 2006 Email from Sarah Hernandez to YinLan Zhang with property tax records 
as attachments. 
14. November 30, 1998 Letter from Andy Gustavson to Alan Cohen 
15. February 14, 2000 Reconnaissance Survey  
16. January 1999 Soils Report by Giblin Associates 
17. General Area on Site Containing Wetlands and Potential Wetland Impacts 
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