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STAFF REPORT: APPEALSTAFF REPORT: APPEAL 
SUBSTANTIAL ISSUE 

 
 
LOCAL GOVERNMENT: City of Malibu 
 
LOCAL DECISION:  Approval with Conditions 
 
APPEAL NO.:  A-4-MAL-06-043 
 
APPLICANT: Moses Lerner 
 
APPELLANTS: Patt Healy and Malibu Coalition for Slow Growth  
 
PROJECT LOCATION:  31858 Sea Level Drive, Malibu, Los Angeles County 
 
PROJECT DESCRIPTION:  Installation of a swimming pool on a property developed 
with an existing 3,965 sq. ft. single-family residence. 
 
SUBSTANTIVE FILE DOCUMENTS: Staff Report for City of Malibu Coastal 
Development Permit No. 05-162; City of Malibu Planning Commission Resolution No. 
06-23. 
 

SUMMARY OF STAFF RECOMMENDATION: SUBSTANTIAL ISSUE EXISTS 
 
Staff recommends that the Commission determine that substantial issue exists with 
respect to the appellants’ assertions that the project is not consistent with the ESHA 
buffer, maximum development area, and water quality provisions of the certified Local 
Coastal Program (LCP).  Motion and resolution can be found on Pages 3 and 4.  
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I. APPEAL JURISDICTION 
The project site is located on Sea Level Drive, at the south end of Broad Beach Road in 
Malibu (Exhibit 1). The Post LCP Certification Permit and Appeal Jurisdiction map 
certified for the City of Malibu (Adopted September 13, 2002) indicates that the 
proposed project site is within the appeal jurisdiction. As such, the City’s coastal 
development permit for the subject project is appealable to the Commission. 
 

A. APPEAL PROCEDURES 

The Coastal Act provides that after certification of Local Coastal Programs (LCPs), a 
local government’s actions on Coastal Development Permits in certain areas and for 
certain types of development may be appealed to the Coastal Commission. Local 
governments must provide notice to the Commission of its coastal permit actions. 
During a period of ten working days following Commission receipt of a notice of local 
permit action for an appealable development, an appeal of the action may be filed with 
the Commission.    
 
1. Appeal Areas 
Developments approved by cities or counties may be appealed if they are located within 
the appealable areas, such as those located between the sea and the first public road 
paralleling the sea, within 300 feet of the inland extent of any beach or of the mean 
high-tide line of the sea where there is no beach, whichever is greater, on state 
tidelands, or along or within 100 feet of natural watercourses and lands within 300 feet 
of the top of the seaward face of a coastal bluff. (Coastal Act Section 30603[a]).  Any 
development approved by a County that is not designated as a principal permitted use 
within a zoning district may also be appealed to the Commission irrespective of its 
geographic location within the Coastal Zone. (Coastal Act Section 30603[a][4]).  Finally, 
developments which constitute major public works or major energy facilities may be 
appealed to the Commission.  (Coastal Act Section 30603[a][5]). 
 
2. Grounds for Appeal 
The grounds for appeal for development approved by the local government and subject 
to appeal to the Commission shall be limited to an allegation that the development does 
not conform to the standards set forth in the certified Local Coastal Program or the 
public access policies set forth in Division 20 of the Public Resources Code. (Coastal 
Act Section 30603[a][4]). 
 
3. Substantial Issue Determination 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless 
the Commission determines that no substantial issue exists with respect to the grounds 
on which the appeal was filed. When Commission staff recommends that a substantial 
issue exists with respect to the grounds of the appeal, substantial issue is deemed to 
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exist unless three or more Commissioners wish to hear arguments and vote on 
substantial issue. If the Commission decides to hear arguments and vote on the 
substantial issue question, proponents and opponents will have three (3) minutes per 
side to address whether the appeal raises a substantial issue. The only persons 
qualified to testify before the Commission at the substantial issue stage of the appeal 
process are the applicant, persons who opposed the application before the local 
government (or their representatives), and the local government. Testimony from other 
persons must be submitted in writing. It takes a majority of Commissioners present to 
find that substantial issue is raised by the appeal.   
 
4. De Novo Permit Hearing 
If a substantial issue is found to exist, the Commission will consider the application de 
novo. The applicable test for the Commission to consider in a de novo review of the 
project is whether the proposed development is in conformity with the certified Local 
Coastal Program and the public access policies of the Coastal Act. If a de novo hearing 
is held, testimony may be taken from all interested persons. 
 
In this case, if the Commission finds substantial issue, staff anticipates de novo permit 
consideration by the Commission at a future Commission hearing. 
 

B. LOCAL GOVERNMENT ACTION AND FILING OF APPEAL 

On March 20, 2006, the City of Malibu Planning Commission approved Coastal 
Development Permit 05-162 for the swimming pool project. The Notice of Final Action 
for the project was received by Commission staff on April 7, 2006. A ten working day 
appeal period was set and notice provided beginning April 10, 2006, and extending to 
April 21, 2006. 
 
An appeal of the City’s action was filed by Patt Healy and Malibu Coalition for Slow 
Growth on April 10, 2006, on the first day of the appeal period.  Commission staff 
notified the City, the applicant, and all interested parties that were listed on the appeals 
and requested that the City provide its administrative record for the permit.  The 
administrative record was received on April 18, 2006.  
 

II. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 
 
 MOTION: I move that the Commission determine that Appeal No. A-4-

MAL-06-043 raises NO substantial issue with respect to the 
grounds on which the appeals have been filed under § 
30603 of the Coastal Act. 
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STAFF RECOMMENDATION: 
 
Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on 
the application, and adoption of the following resolution and findings. Passage of this 
motion will result in a finding of No Substantial Issue and the local actions will become 
final and effective. The motion passes only by an affirmative vote of the majority of the 
appointed Commissioners present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-4-MAL-06-043 presents a substantial 
issue with respect to the grounds on which the appeal has been filed under §30603 of 
the Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the 
public access and recreation policies of the Coastal Act. 
 

III. FINDINGS AND DECLARATIONS FOR SUBSTANTIAL 
ISSUE 

 
The Commission hereby finds and declares: 
 

A. PROJECT DESCRIPTION AND BACKGROUND                                                       
 
The City of Malibu Planning Commission approved Coastal Development Permit (CDP) 
No. 05-162 for the installation of a pre-fabricated, 8-ft. by 15-ft. by 39-in. swimming pool 
on a 0.0587-acre parcel with an existing 3,965 sq. ft. single-family residence at 31858 
Sea Level Drive, Malibu (Exhibit 2). Approximately 50 cubic yards of excavation is 
required for installation of the pool. The approved pool site is situated at the rear of the 
existing residence, approximately 40 feet east of the center line of Encinal Creek, a 
blue-line stream mapped as a Environmentally Sensitive Habitat Area stream corridor 
on the Malibu LCP ESHA maps. The entire parcel is within the 100-foot ESHA buffer. 
 
Past Commission Actions on the Project Site 
 
The Commission has previously approved coastal development permit applications for 
development associated with the subject parcel. Staff would note that the applicant for 
the pool project considered herein is the same individual who has twice been granted 
CDPs for development on the project site.  
 
Permit 5-89-325 (Lerner) was approved for resubdivision of 10 lots into 3 lots, lot line 
adjustments for the 3 lots, demolition of existing structures, and the construction of a 
single-family residence on one of the three lots (lot adjacent to subject lot). This permit 
was approved subject to seven special conditions of approval, including revised lot line 
adjustment plans, open space easement offer to dedicate, revegetation and landscape 
plans, future improvements deed restriction, assumption of risk, revised development 
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plans, and archaeological recovery plan (Exhibit 6). Special Condition No. 2 of CDP 5-
89-325 required the applicant to record an offer to dedicate (OTD) an easement for 
open space, view preservation, and habitat protection/restoration. The terms of the 
easement prohibit grading, clearance, development, removal of vegetation, and 
placement of structures, decks, or fences within the open space area. This easement 
area was required to be located next to Encinal Creek, along the west property line of 
each of the three parcels approved under this CDP. The open space area generally 
followed the top of the creek bank and was required to ensure that development would 
not encroach into the creek ESHA or impact eucalyptus trees that provide overwintering 
habitat area for Monarch butterflies. The applicant recorded this easement OTD in 
1991. The mapped and recorded location of this easement is shown on Exhibit 3.  
 
Special Condition No. 4 of CDP 5-89-325 required the recordation of a future 
improvements deed restriction across the three parcels approved in this permit. This 
restriction specifies that any future improvements to the property requires a new CDP. 
Additionally, the restriction states, in part, that: 
 

…all development, with the exception of the house shown in Exhibit 2 [This is the house 
approved on Lot 1 as part of CDP 5-89-325] shall be located no less than 15 feet away 
from the easement established in condition 3. Decks at grade that do not require grading 
or excavation may also be permitted. 

 
This requirement results in a setback of all development, except at grade decks, of 
approximately 15 feet from the top of the creek bank and is designed to ensure that 
structural development will not impact the eucalyptus trees and other vegetation within 
the open space area. This deed restriction was also recorded by the applicant in 1991.  
 
Coastal Development Permit No. 5-89-1037 (Lerner) was subsequently approved for 
construction of two single-family residences on two of the three lots (one of which is the 
subject lot) created pursuant to Permit 5-89-325, demolition of an existing tennis court, 
and removal of trees (Exhibit 6). In approving this permit, the Commission found that all 
of the conditions of 5-89-325 would remain in full force and effect on the property, 
including the open space easement and future improvements deed restriction. Further, 
the Commission required that 70% of the area within 15 feet of the open space 
easement area to be revegetated with suitable riparian plants and other replacement 
roosts for the butterflies and to delete a concrete slab patio, guardrails, and retaining 
walls from this area of the project site. The Commission found that to allow this type of 
development would: “…subject the Eucalyptus trees that provide roosting area to the 
Monarch butterflies to root zone stress from soil compaction and runoff”.  
 

B. APPELLANTS’ CONTENTIONS 

The City’s action was appealed by Patt Healy and Malibu Coalition for Slow Growth. 
The appeal filed by Patt Healy and Malibu Coalition for Slow Growth is attached as 
Exhibit 4. This appeal contends that the approved project, as conditioned, does not 
meet requirements of the Malibu LCP and gives 2 grounds for the appeal. None of the 
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contentions reference specific policies or standards of the Malibu LCP. Each ground 
concerns the development’s proximity to an ESHA stream corridor that is located just 
offsite along the western property line, as follows:   
 

1. Pool will be less than 50 feet from Encinal Creek. Pool can’t be placed on 
this site since it is in the 100-foot ESHA buffer setback. The applicant 
already has reasonable use of this property. Pool is being placed on 
property where more than 25% of site has existing development. 

2. Pool is chlorinated and pool water drainage will be done by siphoning 
water with a hose. 

 

C. ANALYSIS OF SUBSTANTIAL ISSUE 

Pursuant to Sections 30603 and 30625 of the Coastal Act, the appropriate standard of 
review for the subject appeal is whether a substantial issue exists with respect to the 
grounds raised by the appellant relative to the project’s conformity to the policies 
contained in the certified LCP or the public access policies of the Coastal Act. In this 
case, the appellant did not cite the public access policies of the Coastal Act as a ground 
for appeal.  
 
The appeal raises a substantial issue with regard to the grounds on which the appeals 
has been filed, as discussed below. 
 
1. Streams and Environmentally Sensitive Habitat Areas 
 
The appeal contends that the project does not provide an adequate setback or buffer 
between the approved development and Encinal Creek, a blue-line stream. Patt Healy 
and Malibu Coalition for Slow Growth state that the LCP requires a 100-foot setback 
from streams, and the proposed pool is less than 50 feet away from Encinal Creek. 
Additionally, the appellant contends that the pool is being placed on a property where 
more than 25% of the site has existing development. 
 
Section 4.6.1 of the Malibu LIP states, in part, the following with regard to buffers: 
 

4.6.1. Buffers 
 
New development adjacent to the following habitats shall provide native vegetation buffer 
areas to serve as transitional habitat and provide distance and physical barriers to human 
intrusion. Buffers shall be of a sufficient size to ensure the biological integrity and 
preservation of the habitat they are designed to protect. Vegetation removal, vegetation 
thinning, or planting of non-native or invasive vegetation shall not be permitted within 
buffers except as provided in Section 4.6.1 (E) or (F) of the Malibu LIP. The following buffer 
standards shall apply: 
 
A. Stream/Riparian 
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New development shall provide a buffer of no less than 100 feet in width from the outer 
edge of the canopy of riparian vegetation. Where riparian vegetation is not present, the 
buffer shall be measured from the outer edge of the bank of the subject stream. 

In approving the project, the City did not specifically address ESHA buffer requirements. 
The staff report states that: 
 

The subject parcel is located in an ESHA zone and near a blue line stream, as 
designated in the Malibu Local Coastal Program LIP. The project has been reviewed by 
the City Biologist and is determined to have no impact upon environmentally sensitive 
habitat, since it is to be developed upon an existing pad. 

 
Encinal Creek is designated as ESHA along the west side of the project site. Previous 
Commission actions on the site noted that there was not a significant riparian canopy 
along this reach of Encinal Creek, although there are eucalyptus trees that provide 
habitat for Monarch butterflies. The top of the stream bank generally follows the 
boundary of the open space easement area, as shown on Exhibit 2. As such, the 100-
foot ESHA buffer required by the Malibu LIP would be measured from the top of stream 
bank and would extend across the entire project site.  
 
However, the existing development on the site was approved prior to the adoption of the 
Malibu LCP and a 100-foot buffer was not applied at the time. Rather, the Commission, 
in previous permit actions on the site, ensured the protection of the stream ESHA by 
requiring an open space easement across the stream portion of the site, to the top of 
bank. Additionally, an ESHA buffer was provided by requiring development (except for 
at-grade decks) to be no less than 15 feet from the open space area, through the 
recordation of the future improvements deed restriction.  
 
Similarly, the maximum development area standard was not applied to development on 
the site as it was approved prior to the adoption of the LCP. Nonetheless, the 
Commission did establish the appropriate area of the site for development, through the 
recordation of the open space easement OTD and the prohibition of development 
(except for at-grade decks) within the area 15 feet from the open space area.  
 
Therefore, in order to ensure that the pool provides adequate setbacks to protect ESHA 
on the site, it is necessary to determine if the approved pool conforms to the ESHA 
buffer provisions required in the recorded open space easement OTD and the future 
improvements deed restriction. Based on staff’s review of the record, it does not seem 
that City considered an accurate depiction of the open space area in its approval of the 
project. The project plans provided by the applicant to the City show a “view corridor” 
along the west portion of the site. The City required a condition of approval requiring the 
applicant to re-site the pool “nearer the existing residence to ensure that the proposed 
pool and any associated fencing are not located within the open space easement area”. 
However, the “view corridor” mapped by the applicant is apparently a separate 
easement recorded as part of an agreement between the applicant and a neighboring 
property owner. It does not match the location of the open space easement area. The 
project plans do not actually depict the recorded open space easement area required in 
CDP 5-89-325. There is correspondence in the record between the project planner and 
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the applicant regarding the easements affecting the site (Exhibit 7). However, the 
surveyed map of easements provided by the applicant to the City does not show the 
open space easement. The only plan in the City’s record that does depict the open 
space area is the onsite wastewater treatment system plan reviewed and approved by 
the City Health Services Department. This plan, which is a reduced copy of the 
approved house plans and is difficult to read, is shown in Exhibit 2 with emphasis added 
to show the open space easement area more clearly. There is no indication that the City 
reviewed this plan to determine the location of the open space easement area. Further, 
it is clear that the City did not apply the development restriction (required by the future 
improvements deed restriction required under CDP 5-89-325) to the area within 15 feet 
of the open space easement. Although the Notices of Intent to Issue Coastal 
Development Permit for CDP 5-89-325 and 5-89-1037 are part of the record for this 
project and attached to the staff report, the provisions of the future improvements deed 
restriction were not addressed by the City. 
 
Commission staff’s review of the recorded open space easement document (Exhibit 3) 
and the onsite wastewater treatment system plan demonstrates that the pool would be 
located just outside the open space easement area (Exhibit 2). However, the pool 
would not provide the 15-foot setback from the open space easement area that is 
required in conformance with the recorded future improvements deed restriction. In fact, 
as shown on this plan, the existing residence itself is located approximately 15 feet 
outside the open space area.  As such, no development (except at-grade decks) would 
be allowed anywhere within almost the entire rear yard area and 70 percent of this area 
should be planted with native plant species, in accordance with the conditions of CDP 5-
89-325 and CDP 5-89-1037.   
 
As such, the Commission must conclude that the approved project does not provide an 
adequate buffer from the Encinal Creek ESHA, as contended by the appellant. 
Therefore, the Commission finds that substantial issue is raised with respect to the 
appellant’s contentions that the project does not meet the ESHA buffer provisions of the 
certified Local Coastal Program. 
 
2. Water Quality 
 
The appeal contends that the subject pool is chlorinated and pool water drainage will be 
done by siphoning water with a hose, and thereby the project may pose adverse 
impacts to water quality. However, no information was contained in the project 
description or record specifying the applicant’s proposed pool maintenance or sanitation 
methods. In addition, the staff report states that the project was reviewed by the City 
Biologist and Public Works Department, yet their approvals were not included in the 
record and no findings were made in the report with regards to water quality. However, 
conditions were imposed upon the subject permit pertaining to water quality (Exhibit 5).  
Condition No. 24 specifies that a Water Quality Management Plan (WQMP) shall be 
submitted for review and approval of the Public works Director and shall be prepared in 
accordance with the Malibu LCP and all other applicable ordinances and regulations. 
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Condition No. 35 states that the project shall comply with all final conditions required by 
the Public Works Department. 
 
Development-specific design standards for water quality protection are contained in 
Section 17.6 of the Malibu LIP.  The following design standards pertain to pools and 
spas. 
 

17.6.6 Pools and Spas 
 
Chlorinated and brominated pool and spa drainage have the potential to negatively impact 
both aquatic and marine plant and animal species. To minimize impacts to water quality, 
and to ensure that any runoff or drainage from the pool or spa will not include excessive 
amounts of chemicals that may adversely affect water quality or environmentally sensitive 
habitat area, the following design criteria are required: 
 
� Alternative sanitation methods are required for all pools and spas. This may 

include no chlorine or low chlorine sanitation methods. 
� Prohibit discharge of chlorinated pool water. 
� Prohibit discharge of non-chlorinated pool water into a street, storm drain, creek, 

canyon, drainage channel, or other location where it could enter receiving waters. 
 
Due to the project’s proximity to riparian ESHA, this design criteria must be required for 
the project pursuant to Section 17.6 of the LIP. It is unclear from the record if the pool 
project as proposed or as conditioned by the City will comply with the required pool and 
spa design criteria. Therefore, as approved, the Commission must conclude that the 
project does not minimize potential adverse impacts to water quality, as contended by 
the appellant. Therefore, the Commission finds that substantial issue is raised with 
respect to the appellant’s contentions that the project does not meet water quality 
protection provisions of the certified Local Coastal Program. 
 

D. CONCLUSION 

For the reasons discussed above, substantial issue is raised with respect to the 
consistency of the approved development with the policies of the City’s certified LCP 
regarding ESHA. Therefore, the Commission finds that the appeal raises substantial 
issue as to the City’s application of the policies of the LCP in approving the proposed 
development. 
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