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I. APPEAL JURISDICTION 
The project site is located on Escondido Beach (Exhibit 1). The Post LCP Certification 
Permit and Appeal Jurisdiction map certified for the City of Malibu (Adopted September 
13, 2002) indicates that the appeal jurisdiction for this area extends to the first public 
road paralleling the sea, which in this case is Pacific Coast Highway. The proposed 
project site is within this appeal area. As such, the City’s coastal development permit for 
the subject project is appealable to the Commission. 
 

A. APPEAL PROCEDURES 

The Coastal Act provides that after certification of Local Coastal Programs (LCPs), a 
local government’s actions on Coastal Development Permits in certain areas and for 
certain types of development may be appealed to the Coastal Commission. Local 
governments must provide notice to the Commission of its coastal permit actions. 
During a period of ten working days following Commission receipt of a notice of local 
permit action for an appealable development, an appeal of the action may be filed with 
the Commission.    
 
1. Appeal Areas 
Developments approved by cities or counties may be appealed if they are located within 
the appealable areas, such as those located between the sea and the first public road 
paralleling the sea, within 300 feet of the inland extent of any beach or of the mean 
high-tide line of the sea where there is no beach, whichever is greater, on state 
tidelands, or along or within 100 feet of natural watercourses and lands within 300 feet 
of the top of the seaward face of a coastal bluff. (Coastal Act Section 30603[a]).  Any 
development approved by a County that is not designated as a principal permitted use 
within a zoning district may also be appealed to the Commission irrespective of its 
geographic location within the Coastal Zone. (Coastal Act Section 30603[a][4]).  Finally, 
developments which constitute major public works or major energy facilities may be 
appealed to the Commission.  (Coastal Act Section 30603[a][5]). 
 
2. Grounds for Appeal 
The grounds for appeal for development approved by the local government and subject 
to appeal to the Commission shall be limited to an allegation that the development does 
not conform to the standards set forth in the certified Local Coastal Program or the 
public access policies set forth in Division 20 of the Public Resources Code. (Coastal 
Act Section 30603[a][4]) 
 
3. Substantial Issue Determination 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless 
the Commission determines that no substantial issue exists with respect to the grounds 
on which the appeal was filed. When Commission staff recommends that no substantial 
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issue exists with respect to the grounds of the appeal, the Commission will hear 
arguments and vote on substantial issue. A majority vote of the members of the 
Commission is required to determine that the Commission will not hear an appeal. If the 
Commission determines that no substantial issue exists, then the local government’s 
coastal development permit action will be considered final. 
 
4. De Novo Permit Hearing 
Should the Commission determine that substantial issue does exist, the Commission 
will consider the application de novo. The applicable test for the Commission to 
consider in a de novo review of the project is whether the proposed development is in 
conformity with the certified Local Coastal Program and the public access policies of the 
Coastal Act. If a de novo hearing is held, testimony may be taken from all interested 
persons. 
 

B. LOCAL GOVERNMENT ACTION AND FILING OF APPEAL 

On January 6, 2006, the City of Malibu Planning Commission approved Coastal 
Development Permit 04-038, Variance 05-015, and Lot Merger No. 05-004 for the single 
family residence project. The City received two appeals of this permit to the City of 
Malibu City Council. The appeals were filed by: 1) Daniel Alberstone and Lisa Ogawa; 
and 2) Waverly Properties. The City Council denied Appeals Nos. 06-003 and 06-004 
on May 11, 2005. The Notice of Final Action for the project was received by 
Commission staff on May 31, 2005. A ten working day appeal period was set and notice 
provided beginning June 1, 2006, and extending to June 13, 2006. 
 
An appeal was filed by Daniel Alberstone and Lisa Ogawa during the appeal period, on 
June 1, 2006.  Commission staff notified the City, the applicant, and all interested 
parties that were listed on the appeals and requested that the City provide its 
administrative record for the permit.  The administrative record was received on June 8, 
2006.  
 

II. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 
 
 MOTION: I move that the Commission determine that Appeal No. A-4-

MAL-06-064 raises NO substantial issue with respect to the 
grounds on which the appeals have been filed under § 
30603 of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a YES vote.  Passage of this motion will result in a finding of No 
Substantial Issue and adoption of the following resolution and findings. If the 
Commission finds No Substantial Issue, the Commission will not hear the application 
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de novo and the local action will become final and effective.  The motion passes only by 
an affirmative vote by a majority of the Commissioners present. 
 
RESOLUTION TO FIND NO SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-4-MAL-06-064 raises no substantial 
issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act regarding consistency with the Certified LCP and/or the public 
access and recreation policies of the Coastal Act. 
 

III. FINDINGS AND DECLARATIONS FOR NO SUBSTANTIAL 
ISSUE 

 
The Commission hereby finds and declares: 
 

A. PROJECT DESCRIPTION AND BACKGROUND 

 
The City of Malibu Planning Commission approved Coastal Development Permit (CDP) 
No. 04-038 (including Lot Merger 05-004, and Variance No. 05-015) for the construction 
of a new a new 3,578 sq. ft. single family beachfront residence including a 457 sq. ft. 
garage, bulkhead, and an alternative onsite wastewater treatment system. 
 
The proposed residence will be located on the seaward side of Escondido Beach Road. 
The project site is located at the west end of this road. There is one additional house 
west of the site, although the road does not extend onto that site.  
 
Past Commission Actions on the Project Site 
 
The Commission has previously approved Permit 4-94-060 (Murphy O’Hara) for the 
construction of a 2,599 sq. ft., 28 ft. high from existing grade single family residence 
with 4-car garage, septic system, and vertical seawall on the subject project site. The 
permit included special conditions pertaining to assumption of risk, lateral access 
easement offer to dedicate, seaward encroachment, geology, and construction 
responsibilities. In approving this development, the Commission found that it was 
appropriate to limit seaward encroachment by drawing a stringline straight across the 
site, in line with the two residences to the east, rather than connecting it to existing 
structure on the parcel to the west that was located significantly further landward than 
other development in the area. The development approved in this permit was never 
constructed and the coastal development permit has since expired. 
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B. APPELLANTS’ CONTENTIONS 

The City’s action was appealed by Daniel Alberstone and Lisa Ogawa. This appeal 
(attached as Exhibit 3) contains three contentions. The first is that the City’s approval of 
the lot merger is in violation of the LCP. Secondly, the appeal contends that the 
stringline variance should have been denied because it would confer a special privilege 
on the applicant. Finally, the appellants assert that the size and scope of the proposed 
development is not consistent with neighborhood standards and should have been 
reduced. 
 

C. ANALYSIS OF SUBSTANTIAL ISSUE 

Pursuant to Sections 30603 and 30625 of the Coastal Act, the appropriate standard of 
review for the subject appeal is whether a substantial issue exists with respect to the 
grounds raised by the appellants relative to the project’s conformity to the policies 
contained in the certified LCP or the public access policies of the Coastal Act. In this 
case, the appellants did not cite the public access policies of the Coastal Act as a 
ground for appeal.  
 
The appeal raises no substantial issue with regard to the grounds on which the appeal 
has been filed, as discussed below. 
 
LOT MERGER 
 
The appellants contend that the City’s approval of a lot merger is not consistent with 
Section 10.4(R) of the Malibu LIP. The appeal (Exhibit 3) states that: 
 

Section 10.4, subdivision R provides, in pertinent part, that land divisions (which by 
definition under Chapter 2.1 includes lot mergers) which create new beachfront lots 
shall not be permitted unless it can be shown that the lot created can be 
developed without requiring a shoreline protective structure at any time during 
the full 100 year economic life of the development.  
 
Here, the subject property sits on two parcels that individually could not practicably be 
developed in light of the size and odd shape of each lot. The Applicant’s request 
proposes to merge these two unbuildable lots and to have both the dwelling and septic 
system be placed on the sandy beach protected by a shoreline protection device in 
violation of Section 10.4 R of the LCP. 

 
Additionally, the appellants state that the lot merger is prohibited by the LCP because 
the resultant lot will not meet the minimum lot width required by the provisions of the 
Single Family Residential Zone District Standards. 
 
The lot merger approved as part of the subject project involves the merging of two 
beachfront parcels that are approximately 4,360 sq. ft. (0.10-acre) and 2,180 sq. ft. 
(0.05-acre) in size into one parcel approximately 6,540 sq. ft. (0.15-acre) (staff would 
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note that these acreages are provided by the Los Angeles County Assessor Parcel Map 
and should be considered approximate). 
 
As defined in the LCP, a merger is a land division. (Staff would note that merger of 
parcels is also governed by the requirements of the Subdivision Map Act). However, a 
merger is unique among land divisions in that the total number of parcels is decreased. 
All other forms of land divisions result in the creation of either the same number of 
parcels (lot line adjustment or redivision) or a greater number of parcels (subdivision, or 
certificate of compliance) in a different configuration than originally existed. The 
reduction of the total number of parcels achieved in a lot merger is recognized as 
generally reducing potential development impacts, by reducing the total number of 
individual residences (or other types of development as applicable) that could be 
developed. Mergers are recognized as having less potential to result in significant 
adverse impacts because the number of parcels is reduced.  
 
This is indicated by the requirements for the various types of land divisions regulated by 
the LCP. Chapter 15 (attached as Exhibit 6), contains the land division requirements. 
Sections 15.2 and 15.3 of the LIP contains the findings that must be made by the City in 
approving a subdivision through a parcel map, tract map, grant deed, lot splits, 
redivisions of land, or certificate of compliance (except for such subdivisions that 
occurred prior to the effective date of the Coastal Act in compliance with all laws in 
effect at the time). These provisions recognize the potential impacts that can result from 
creating a greater number of parcels that can be developed with additional residences 
(or other types of development as applicable). The provisions require that these types of 
land divisions cannot be approved unless they are consistent with the maximum LUP 
density designation and slope density criteria, do not create parcels smaller than the 
average size of surrounding parcels, cluster development, minimize impacts to visual 
resources, provide for adequate access and an all-weather road, do not create parcels 
that consist of ESHA or ESHA buffer, do not create any parcel where a shoreline 
protective device would be necessary to protect development, etc.  
 
Additionally, Section 15.5 contains the provisions that apply to the approval of lot line 
adjustments, which result in the creation of the same number of parcels with a new 
configuration. In recognition that lot line adjustments may result in additional or different 
impacts, LIP Section 15.5 provides that lot line adjustments may not be approved 
unless the City makes certain findings, including that the reconfigured parcels meet the 
LCP size standards, and the parcels can be developed consistent with all LCP policies 
and standards, that the lot line adjustment will not increase the amount of ESHA that 
would be impacted by development on any of the parcels, that the reconfiguration will 
not result in additional landform alteration, or that future development of the adjusted 
parcels will not result in additional visual impacts.   
 
Section 15.4.1 of the LIP provides the provisions for the voluntary merger of parcels and 
states the following: 
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15.4 MERGER OF PARCELS 

 
15.4.1 Voluntary Merger 
 
A. Contiguous parcels under common ownership may be voluntarily merged if: 
 

1. either a merger or lot tie is authorized or required pursuant to a term or condition of 
a coastal development permit; or 

 
2. the City determines that the merger is not inconsistent with any policy or standard 

of the LCP that protects environmentally sensitive habitat areas and/or visual 
resources of the coastal zone.   In this case, an administrative coastal development 
permit shall be approved for the merger if the requirements of Section 13.13 of the 
Malibu LIP are met. 

 
B. An instrument evidencing the merger shall be recorded.  The recorded instrument shall contain 
a legal description of the contiguous parcels prior to the merger, and the new parcel that results 
after the merger.  The instrument must be reviewed and approved by the City prior to recording.  
A copy of the recorded instrument shall be provided to the Los Angeles County Assessor’s 
Office. 
 
C. The fee for processing a voluntary merger of parcels shall not exceed $50 (fifty dollars). 

 
In contrast to the requirements pertaining to subdivisions, certificates of compliance, 
and lot line adjustments, the provisions for approval of a merger, as detailed in LIP 
Section 15.4.1 A2, require only that: “the City determines that the merger is not 
inconsistent with any policy or standard of the LCP that protects environmentally 
sensitive habitat areas and/or visual resources of the coastal zone…” This is in 
recognition of the fewer potential impacts to coastal resources that could result from the 
merging of existing parcels into one lot. These provisions do not require the resultant, 
merged parcel to meet the density, minimum lot size, or lot width standards of the LCP. 
Such a requirement would produce an illogical result in that substandard parcels could 
never be merged unless they met the minimum density or lot size standard. There is a 
clear benefit to reducing the total number of parcels, even if the resultant lots are closer 
to required standards, but are still undersized. 
 
So, the appellants’ contention that the City’s approval of the lot merger associated with 
the subject project is not consistent with the provisions of the LCP regarding density and 
lot size standards does not raise substantial issue because such standards do not apply 
to mergers.  
 
The appellants also state that the approved lot merger is not consistent with the 
shoreline development provisions of the LCP in that it would create a new lot where a 
shoreline protective device would be necessary for the construction of new 
development. Section 10.4 R of the Malibu LIP states that: 
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10.4  DEVELOPMENT STANDARDS 

 … 
R. Land divisions, including subdivisions, lot splits, lot line adjustments, and certificates of 
compliance which create new beachfront or blufftop lots, shall not be permitted unless the 
subdivision can be shown to create lots which can be developed without requiring a bluff or 
shoreline protection structure. No new lots shall be created that could require shoreline protection 
or bluff stabilization structures at any time during the full 100 year economic life of the 
development. 

 
The language of LIP Section 10.4 R specifically lists those land divisions that are 
subject to its requirements as: “subdivisions, lot splits, lot line adjustments, and 
certificates of compliance”.  So, while mergers are a type of land division, they are 
not subject to the provisions of LIP Section 10.4 R. As such, the City’s action to approve 
the lot merger and development, including a shoreline protective device, on the 
resultant parcel is not in conflict with LIP Section 10.4 R, because this provision does 
not apply to lot mergers.  
 
Therefore, the Commission finds that the appellants’ contention that the approved lot 
merger is not consistent with the LCP does not raise substantial issue. 
 
STRINGLINE 
 
The appellants assert that the City’s approval of a stringline variance is not consistent 
with the LCP because it will confer a special privilege on the applicant, counter to the 
requirements of Section 13.26.5 C of the Malibu LIP. The appeal states that: 
 

Staff, in preparing its report, completely ignored other properties in the “same vicinity 
and zone” in making its findings that there is no special privilege conferred. In fact, 
Appellants repeatedly urged staff to consider other homes in the same vicinity and zone 
that had been developed at a substantial angle to protect views of neighboring 
properties. Staff’s presentation at the hearing not only ignored these other homes, but 
also unfairly focused on certain homes, while disregarding others, to push through 
passage of the application. 

 
The stringline provisions for beachfront development are found in both Section 3.6 G 
and Section 10.4 of the Malibu LIP. 
 

3.6 G. Beachfront Yards/Setbacks.  Notwithstanding the above requirements, the following yard 
requirements apply to beachfront lots: 
… 
 
3. Rear.  Setbacks for infill development are determined by the stringline rule.  Separate setback 
standards apply to dwellings and decks, as indicated below.  The stringline method shall apply 
only to infill development and where it will not result in development which would require a 
shoreline protection structure at any time during the life of the project, except when necessary to 
protect a new septic system and there is no feasible alternative that would allow residential 
development on the parcel. Septic systems shall be located as far landward as feasible. 
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a. Dwellings.  For a dwelling, new construction shall not extend seaward of a stringline 
drawn from a point on the closest upcoast and downcoast dwelling. The stringline point shall 
be located on the nearest adjacent corner of the upcoast and downcoast dwelling.  

 
b. Decks and patios.  For a deck or patio, new construction shall not extend seaward of a 
stringline drawn from a point on the closest upcoast and downcoast deck or patio. The 
stringline point shall be located on the nearest adjacent corner of the upcoast and downcoast 
deck or patio. 
 
c. All infill development shall be set back a minimum of 10 feet landward from the most 
landward surveyed mean high tide line on the parcel.  The location of the mean high tide shall 
be determined in consultation with the State Lands Commission. 
 

4. Variance.  Where the application of the stringline rule results in a stringline substantially 
inconsistent with adjacent development, the applicant may apply for a variance pursuant to 
Section 13.26 of the Malibu LIP. 
… 

 
10.4 G. In existing developed areas where new beachfront development, excluding a 
shoreline protective device, is found to be infill (see definition) and is otherwise 
consistent with the policies of the LCP, a new residential structure shall not extend 
seaward of a stringline drawn between the nearest adjacent corners of the enclosed area 
of the nearest existing residential structures on either side of the subject lot.  Similarly, a 
proposed new deck, patio, or other accessory structure shall not extend seaward of a 
stringline drawn between the nearest adjacent corners of the nearest deck, patio or 
accessory structure on either side.  All infill development shall be setback a minimum of 
10 feet landward from the most landward surveyed mean high tide line on the parcel.  
Whichever setback method is most restrictive shall apply.  The stringline method shall 
apply only to infill development and where it will not result in development which would 
require a shoreline protection structure at any time during the life of the project.  

 
Staff would note that the stringline provisions are intended to limit the seaward 
encroachment of beachfront development, both to minimize the risk of hazards on such 
development, and to minimize impacts on public access. The stringline is not intended 
to protect the views from adjacent or nearby existing private development. As detailed in 
LIP Section 3.6 G4, where the application of the stringline rule results in a stringline 
substantially inconsistent with adjacent development, the appropriate remedy is a 
variance. 
 
In this case, the City determined that it was appropriate to grant a variance of the 
stringline provisions. The variance is to allow the stringline to be drawn straight across 
the site, extending from the nearest adjacent corner of the existing structure to the east 
(downcoast), but not connecting to the nearest adjacent corner of the structure to the 
west (upcoast). The residence on the parcel to the west of the subject site is an 
anomaly on this stretch of beach, because the road does not extend onto that site and 
the residence is not located seaward of the road, as is the case with the residences to 
the east. Connecting the stringline to the residence on the west would result in a 
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development that would be substantially inconsistent with adjacent development. Exhibit 
7 is an oblique aerial photograph that shows the project site and surrounding 
development. 
 
Section 13.26 of the Malibu LIP provides the findings that need to be made by the City 
when a variance is granted. In addition to the standard findings required for the approval 
of variances, Section 13.26.5 F specifically requires that the City find that the project 
provides maximum feasible protection to public access. Section 13.26.5 states that: 
 

13.26.5 Findings 
 
Following a public hearing, the Planning Commission shall record the decision in writing. The 
Commission may approve and/or modify an application for a variance in whole or in part, with or 
without conditions, only if it makes all of the following findings of fact supported by substantial 
evidence that: 
 
A. There are special circumstances or exceptional characteristics applicable to the subject 

property, including size, shape, topography, location, or surroundings such that strict 
application of the zoning ordinance deprives such property of privileges enjoyed by other 
property in the vicinity and under the identical zoning classification. 

 
B. The granting of such variance will not be detrimental to the public interest, safety, health 

or welfare, and will not be detrimental or injurious to the property or improvements in the 
same vicinity and zone(s) in which the property is located. 

 
C. The granting of the variance will not constitute a special privilege to the applicant or 

property owner. 
 
D. The granting of such variance will not be contrary to or in conflict with the general 

purposes and intent of this Chapter, nor to the goals, objectives and policies of the LCP. 
 
E. For variances to environmentally sensitive habitat area buffer standards or other 

environmentally sensitive habitat area protection standards, that there is no other feasible 
alternative for siting the structure and that the development does not exceed the limits on 
allowable development area set forth in Section 4.7 of the Malibu LIP.  

 
F. For variances to stringline standards, that the project provides maximum feasible 

protection to public access as required by Chapter 2 of the Malibu LIP. 
 
G. The variance request is consistent with the purpose and intent of the zone(s) in which the 

site is located. A variance shall not be granted for a use or activity which is not otherwise 
expressly authorized by the zone regulation governing the parcel of property 

 
H. The subject site is physically suitable for the proposed variance. 
 
I The variance complies with all requirements of state and local law. 
 
J. A variance shall not be granted that would allow reduction or elimination of public 

parking for access to the beach, public trails or parklands. 
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The City made each of the applicable required findings in approving the stringline 
variance, including that the variance will not constitute a special privilege to the 
applicant. The Commission finds that the stringline variance, in this case, would not 
constitute a special privilege to the applicant, as the approved residence would extend 
no further seaward than existing development on the adjacent parcels to the east.  
 
Further, although the residence on the parcel to the west is located a significant 
distance landward, there is also an existing detached deck structure on the parcel which 
extends seaward approximately in line with nearby residences. As such, the subject 
approved structure will not occupy area that would have otherwise have been available 
for public access. The residence will be built on caissons, with a vertical bulkhead under 
the structure, which is designed only to protect the onsite wastewater treatment system, 
consistent with the requirements of the LCP. As such, the Commission concludes that 
impacts of the development on public access will be minimized.  
 
Therefore, the Commission finds that the appeal does not raise substantial issue with 
regard to the granting of the stringline variance. 
 
NEIGHBORHOOD STANDARDS 
 
The appellants contend that the size and scope of the proposed development is not 
consistent with neighborhood standards. The appeal does not cite any specific policy or 
provision of the LCP that requires such consistency.  
 
The LCP contains many provisions that limit the size of development, including 
maximum square footage, height, setbacks, maximum permeable area, ESHA buffer, 
view corridor, etc. These development standards are primarily designed to ensure that 
new development is sited and designed to minimize impacts to coastal resources. Staff 
can identify no provisions of the LCP that limit the size of development to ensure 
consistency with the size of existing development in the surrounding area. There is one 
provision found in LIP Section 3.6L that allows for an increase in height, size, 
development area, or decreased setbacks (except ESHA or bluff setbacks, view 
corridors, or height restrictions to minimize impacts to visual resources), where such 
modifications do not exceed the neighborhood standards. However, the City did not 
apply this provision to the approved development. As described above, the City 
approved a variance from the stringline standards. The approved development was 
determined to be consistent with the other required development standards of the LCP.  
 
As such, this contention raises no substantial issue with regard to consistency of the 
approved project with the policies and provisions of the certified LCP. 
 

D. CONCLUSION 

For the reasons discussed above, no substantial issue is raised with respect to the 
consistency of the approved development with the policies of the City’s certified LCP 
regarding shoreline development, stringline, or neighborhood standards. Therefore, the 
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Commission finds that the appeal does not raise a substantial issue as to the City’s 
application of the policies of the LCP in approving the proposed development.  
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