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Staff recommends DENIAL of the subject permit applications. The applicant proposes to 
construct two single-family residences on two separate, contiguous parcels (Lots 2 and 3) 
located within a small residential enclave off Encinal Canyon Road in the Santa Monica 
Mountains. The proposed project sites are situated near stream corridors that are delineated as 
Environmentally Sensitive Habitat Areas (ESHA) on Malibu/Santa Monica Mountains Land Use 
Plan resource maps. In addition, the stream corridor and associated hillside slopes in the 
vicinity of the proposed projects contain relatively undisturbed, large contiguous areas of oak 
woodland, coastal sage scrub, and chaparral vegetation that is also considered ESHA. 
 
It is important to note that the applicant owns a third vacant parcel (Lot 1), contiguous with the 
subject parcels, in which a single-family residence had been proposed under a separate permit 
application not addressed in this staff report. Staff discovered that Lot 1 was reconfigured with 
three other vacant parcels through a lot line adjustment (LLA) in 1982 that was not permitted by 
the Coastal Commission. The coastal permit application (4-04-075) for development on Lot 1 
was withdrawn in June 2006 by the applicant, as the applicant wished to first resolve the lot line 
adjustment issue through a separate CDP application.  
 
As part of the subject permit applications, the applicant proposes to provide access to the 
subject parcels by widening and improving the paved, existing portions of a private access road, 
as well as extend the road across Lot 1, an illegally configured parcel. A vacant parcel adjoining 
Lot 1, which was also reconfigured by the LLA, appears to have been left with a future 
development area that would result in significant adverse impacts to ESHA, given the location of 
Encinal Canyon Creek ESHA and other site constraints. Given that the lot configurations of the 
parcels involved in the LLA will likely have to be redesigned in order to minimize ESHA impacts, 
approval of the road extension across the unpermitted parcels would be inconsistent with the 
Chapter 3 policies of the Coastal Act, because it would foreclose options for reconfiguring the 
parcels. The proposed access road alignment will not minimize impacts to ESHA, including the 
impacts to oak trees along the proposed road alignment, and in regards to future development 
on illegally configured parcels. As such, the proposed development would not minimize impacts 
to ESHA or water quality as required by Sections 30231 and 30240 of the Coastal Act.  
 
LOCAL APPROVALS RECEIVED:  Los Angeles County Department of Regional Planning 
Approval-in-Concept, including Conditional Use Permit and Oak Tree Permit No. 96-150-(3) for 
3533, 3535, and 3575 Encinal Canyon Road; Los Angeles County Environmental Review Board 
evaluation; Los Angeles County Fire Department approval of access and turnaround areas; Los 
Angeles County Fire Department approval of Preliminary Fuel Modification Plans; Los Angeles 
County Department of Health Services, Conceptual Approvals for Private Septic Systems. 
 
SUBSTANTIVE FILE DOCUMENTS:   Malibu/Santa Monica Mountains Land Use Plan 
(LUP); “Biological Resources Report for 3533, 3535, and 3575 Encinal Canyon Road” prepared 
by Rachel Tierney Consulting, dated June 22, 2005; “Oak Tree Report for 3533, 3535, and 3575 
Encinal Canyon Road” by Tree Life Concern Inc., dated August 16, 1996; “Addendum to Oak 
Tree Report” by Tree Life Concern Inc., dated July 9, 2000; “Preliminary Soils and Engineering 
Geologic Investigation Report” prepared by California Geosystems Inc., dated December 27, 
1988; “Geologic and Geotechnical Engineering Update Report” by RJR Engineering Group, 
dated July 10, 1996; “Geotechnical Update Report” prepared by RJR Engineering Group, dated 
July 11, 2004; “Supporting Geology Report for On-site Sewage Disposal Systems” prepared by 
RJR Engineering Group, dated September 4, 2002. 
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I. STAFF RECOMMENDATION 
 
A. CDP Application No. 4-04-074 (Laks)
 
The staff recommends that the Commission adopt the following resolution: 
 
MOTION I: I move that the Commission approve Coastal Development 

Permit 4-04-074 pursuant to the staff recommendation. 
 
Staff Recommendation of Denial: 
 
Staff recommends a NO vote.  Failure of this motion will result in denial of the permit 
and adoption of the following resolution and findings.  The motion passes only by 
affirmative vote of a majority of the Commissioners present. 
 
Resolution to Deny the Permit: 
 
The Commission hereby denies a coastal development permit for the proposed 
development on the ground that the development will not conform with the policies of 
Chapter 3 of the Coastal Act and will prejudice the ability of the local government having 
jurisdiction over the area to prepare a Local Coastal Program conforming to the 
provisions of Chapter 3.  Approval of the permit would not comply with the California 
Environmental Quality Act because there are feasible mitigation measures or 
alternatives that would substantially lessen the significant adverse impacts of the 
development on the environment. 
 
B. CDP Application No. 4-04-076 (Laks) 
 
The staff recommends that the Commission adopt the following resolution: 
 
MOTION II: I move that the Commission approve Coastal Development 

Permit 4-04-076 pursuant to the staff recommendation. 
 
Staff Recommendation of Denial: 
 
Staff recommends a NO vote.  Failure of this motion will result in denial of the permit 
and adoption of the following resolution and findings.  The motion passes only by 
affirmative vote of a majority of the Commissioners present. 
 
Resolution to Deny the Permit: 
 
The Commission hereby denies a coastal development permit for the proposed 
development on the ground that the development will not conform with the policies of 
Chapter 3 of the Coastal Act and will prejudice the ability of the local government having 
jurisdiction over the area to prepare a Local Coastal Program conforming to the 
provisions of Chapter 3.  Approval of the permit would not comply with the California 
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Environmental Quality Act because there are feasible mitigation measures or 
alternatives that would substantially lessen the significant adverse impacts of the 
development on the environment. 
 
II. FINDINGS AND DECLARATIONS
 
The Commission hereby finds and declares: 
 
A. Project Description and Background 
 
The applicant proposes to construct two single-family residences on two separate, 
contiguous parcels located within a small residential enclave off Encinal Canyon Road 
in the Santa Monica Mountains, approximately 1.2 miles north of the Pacific Ocean 
(Exhibits 1 and 2).  For ease of reference, these parcels are referred to as Lots 2 and 3 
hereafter. Due to the related nature of the two coastal permit applications, proposed 
development on each parcel will be addressed in one staff report.  
 
The applicant owns a third parcel (4472-028-031), contiguous with the subject parcels, 
in which a single-family residence had been proposed under a separate permit 
application not addressed in this staff report. This parcel is hereafter referred to as Lot 1 
(Exhibit 4). The coastal permit application (4-04-075) for development on Lot 1 was 
withdrawn in June 2006 by the applicant. Staff discovered that Lot 1 was reconfigured 
through a lot line adjustment in 1982 that was not permitted by the Coastal Commission 
and the applicant wished to first resolve that issue through a separate CDP application. 
 
The subject properties, Lots 2 and 3, are situated between two ridges within the Encinal 
Canyon watershed.  Site elevations range from 900 to 1170 feet above sea level. The 
proposed development areas are located on the eastern-most portion of the parcels and 
on the west trending hillside slope of a small ridge. The west fork of Encinal Canyon 
Creek, a U.S. Geological Survey (USGS) blue-line stream, bisects both parcels and is 
situated downslope to the west of the proposed building sites. The east fork of Encinal 
Canyon Creek is located downslope to the east of the subject parcels. These streams 
are lined by riparian and oak woodland vegetation that is delineated as Environmentally 
Sensitive Habitat Area (ESHA) on Malibu/Santa Monica Mountains Land Use Plan 
(LUP) resource maps (Exhibit 3).  
 
The proposed development sites are located downslope of a small ridge and the 
residences would not be visible from any public roads or viewing areas. Charmlee 
Wilderness Park, public park land managed by the City of Malibu, lies on the other side 
of the ridge west of the subject parcels. The proposed development sites are not visible 
from Charmlee park land or associated public trails. Vacant land and three large-lot 
single family residences are located in the vicinity of the project sites. The three 
neighboring residences lie to the south and east of the subject parcels, two of which 
share an existing, 15 to 20-foot wide, paved private access road that meanders west 
from Encinal Canyon Road (Exhibit 4). 
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To clearly address what is proposed on each parcel, the project descriptions and 
environmental setting are provided below for each separate application.  
 
1.  CDP APPLICATION NO. 4-04-074 (Lot 2; 3535 Encinal Canyon Road): 
 
The applicant is proposing to construct a two-story, 5,281 sq. ft. single-family residence 
with attached 672 sq. ft. garage, septic system, driveway, turnaround, retaining walls, 
removal of two existing unpermitted structures, and 3,230 cu. yds. of grading (1,299 cu. 
yds. cut; 1,931 cu. yds. fill; 632 cu. yds. import) on Lot 2 (Exhibits 4 and 5). The 
applicant proposes a development area (not including the road or driveway turnaround) 
of 10, 417 sq. ft.  In order to provide access to the subject parcel, the applicant is also 
proposing to extend, improve, and widen to 24 feet an existing off-site access road, 
including retaining walls, 5,293 cu. yds. of grading (3,421 cu. yds. cut; 1,872 cu. yds. fill; 
1,549 cu. yds. export), and paving.  Where the access road crosses the east fork of 
Encinal Canyon Creek, there is an existing corrugated metal pipe culvert/Arizona-type 
stream crossing. No improvements are proposed for the stream crossing. The proposed 
road widening will impact the protected zones of fourteen oak trees within the oak-
riparian ESHA canopy along the east fork of Encinal Canyon Creek and on the ridge 
within Lot 1. 
 
The west fork of Encinal Canyon Creek bisects the property approximately 200 feet 
west of the proposed building site (Exhibit 3). The streambed spans approximately 3 
feet and is flanked with non-native species extending down from the terraced orchard. A 
concrete box culvert stream crossing, of an approximately 3-foot span, 5-foot height, 
and 6-foot length, exists in a portion of the streambed. Vegetation on the subject parcel 
west of the stream consists of undisturbed mixed chaparral/oak woodland. However, 
vegetation on the subject parcel east of the stream consists of highly disturbed mixed 
chaparral/oak woodland that has been largely displaced by an approximately 0.5-acre 
terraced orchard containing avocado, lemon, macadamia, and ornamental trees. Mature 
oak trees, as well as native western sycamore trees, are interspersed among the 
orchard vegetation. Staff review of 1977 aerial photographs indicate that the subject site 
east of Encinal Canyon Creek was disturbed by vegetation removal, terracing, and 
grading that pre-date the Coastal Act. In addition to the existing terraced orchard, the 
site currently contains a water well, 10,000-gallon water tank, small tool shed, and a 675 
sq. ft. dilapidated miniature house structure. The applicant proposes to remove the 
small tool shed and 675 sq. ft. dilapidated miniature house structure from the site, and 
retain the existing terraced orchard, water well, and water tank.  
 
2. CDP APPLICATION NO. 4-04-076 (Lot 3; 3533 Encinal Canyon Road): 
 
The applicant is proposing to construct a two-story, 4,577 sq. ft. single-family residence 
with attached 702 sq. ft. garage, septic system, driveway, turnaround, retaining walls, 
and 4,418 cu. yds. of grading (4,292 cu. yds. cut; 126 cu. yds. fill; 4,166 cu. yds. export) 
on Lot 3 (Exhibits 4 and 6). This project includes a development area of 7,361 sq. ft.  
The applicant proposes to utilize the access road proposed in CDP application No. 4-
04-074 discussed above. 
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The subject parcel, Lot 3, lies immediately north of Lot 2. The proposed building site is 
situated in the far southeast corner of the parcel approximately 50 feet from the 
proposed residence on Lot 2.  The proposed building site has been previously disturbed 
according to 1977 aerial photographs, and currently contains fringe coast sage scrub 
vegetation interspersed with non-native grasses and eucalyptus trees. A few oak trees 
lie just east of the subject parcel boundary near the proposed development area. The 
remainder of the subject parcel contains mixed chaparral and coast sage scrub 
vegetation that is considered to be part of a large, undisturbed block of habitat. The 
west fork of Encinal Canyon Creek bisects the property and is situated downslope 
approximately 400 feet to the west of the building site.   
 
Proposed Access Road 
 
In the vicinity of the project area there is an existing, paved private access road that 
originates at Encinal Canyon Road east of the subject parcels and meanders 
approximately 0.2 miles in a western direction, then crosses the east fork of Encinal 
Canyon Creek, and climbs a small ridge to a fork at the southern property line of Lot 1 
(Exhibit 4). The west road fork continues westerly approximately 400 feet to an existing 
residence. From the fork north is a rough, unpaved, gravel pathway that follows the 
ridgeline north, to a terminus on Lot 1. The applicant’s agents have provided easement 
information that indicates that five properties, including Lot 1, have easement rights to 
the access road, through documents recorded in 1975. This includes those properties 
between Encinal Canyon Road and the northern property line of Lot 1. Additionally, the 
applicant’s agent has provided information that the applicant granted an easement from 
Lot 1 to Lots 2 and 3 (all owned by the applicant) in 2005. Given the pattern of 
development in the vicinity and the location of the access road terminus on Lot 1, no 
other property owners besides the applicant utilize the access road or easement across 
Lot 1. As described previously in this report, the applicant proposes to provide access to 
the subject parcels by widening and improving the paved, existing portions of the 
access road, as well as extend the road north through Lot 1 (Exhibit 4). The applicant’s 
oak tree report states that to facilitate the proposed new access road improvements, ten 
(10) oak trees will require pruning, and the protected zone of four (4) oak trees will be 
encroached upon. The road widening is required by the Los Angeles County Fire 
Department in order to provide its standard width for fire truck and emergency vehicle 
access to the project sites. The existing road extends through the oak riparian woodland 
within the east fork of Encinal Creek. The road widening plan includes the construction 
of retaining walls that will encroach into the protected zone of several oak trees. 
Additionally, branches of several trees overhang the existing and/or the proposed road 
alignment and must be pruned to provide the required “open to the sky” clearance for 
fire vehicles. Staff would note that although the applicant’s oak tree consultant 
differentiates between impacts to oak trees from pruning versus encroachment, in 
reality, pruning of oak tree branches to provide the required clearance for fire vehicles is 
necessary because the road is encroaching into the protected zone and the branches 
overhang the road. As such, the proposed project will impact fourteen (14) oak trees. 
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As proposed access road improvements cross neighboring properties within the 
applicant’s easement, all affected property owners of record were notified on March 16, 
2006 by staff and invited to join as co-applicants in the subject permit applications 
pursuant to Coastal Act Section 30601.5. No requests were received. However, 
telephone calls from two affected property owners were received by staff in response to 
the invitation. Both property owners requested additional information regarding 
proposed improvements and expressed concern regarding the environmental impacts of 
proposed access road improvements in the oak woodland and riparian areas. 
 
Unpermitted Lot Line Adjustment  
 
In consideration of the subject permit applications, it is important to note the facts 
pertaining to Lot 1 and the unpermitted lot line adjustment described below, as 
development on Lot 1 is proposed to facilitate access to Lots 2 and 3.  
 
On May 5, 1982 Los Angeles County Department of Regional Planning approved 
Tentative Parcel Map No. 14831 for a lot line adjustment, subject to conditions, that 
reconfigured vacant Lot 1 and three vacant neighboring parcels under separate 
ownership (Exhibit 8). Subsequently, the Tentative Parcel Map and a Certificate of 
Compliance (with final parcel map requirements waived) was granted and recorded in 
1983. The parcel reconfiguration can be outlined and quantified as follows.  
 

Pre-LLA  
APN and Area 

Post-LLA  
APN and Area 

Approximat
e Area 
Change 

4472-028-027 
2.4 acres 

4472-028-031 (Lot 1) 
3.9 acres 

 
+ 1.4 acres 

4472-028-018 
5.0 acres 

4472-028-032 
4.0 acres 

 
- 1.0 acres 

4472-028-020 
3.2 acres 

4472-028-033 
2.0 acres 

 
- 1.2 acres 

4472-028-025 
4.8 acres 

4472-028-034 
5.6 acres 

 
+ 0.8 acres 

 
Parcels -031 and -034 increased in size by the addition of portions of the adjoining 
parcels (-032 and -033).  Lot 1, owned by the subject applicant and over which an 
access road is proposed, acquired a 1.4-acre portion of adjoining parcel -018 (now -
032). As conditions of approval of the LLA by the County, flood hazard and slope 
easement areas were delineated on the recorded parcel map. As such, two 100-foot 
wide flood hazard areas associated with Encinal Canyon Creek bisect parcels -032, -
033, and -034. In addition, a 50-foot slope easement is situated along the eastern-most 
edge of parcels -032 and -033 next to Encinal Canyon Road. The parcels involved in the 
LLA remain vacant, except for parcel -034, which contains a single family residence. 
 
Lot line adjustments are considered a form of land division that constitute development 
under the Coastal Act and require a coastal development permit. The owners of the four 
LLA parcels failed to secure a coastal development permit at the time of the LLA.  Now, 
each of the four parcels is under new, separate ownership. As stated previously, the 
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applicant has withdrawn a separate CDP application for residential development on Lot 
1 in order to first resolve the unpermitted lot line adjustment through a separate CDP 
application. However, no such application has been received by the Commission to 
date.  
 
Past Commission Actions 
 
The Commission has approved development on an adjacent parcel to the south. In 
1983 the Commission approved CDP 5-83-515 (Ropella) for a single family residence 
with septic system, water well, private access road, brush clearance, grading terraces, 
and construction of bridges at 3565 Encinal Canyon Road (Parcel -034) subject to 
special conditions regarding revised plans, hillside revegetation, and open space 
easement. The permit was issued December 16, 1983. The CDP application was 
reviewed and approved after the parcel was reconfigured by the LLA described above, 
although the LLA was not addressed in the CDP staff report. It does appear, based on 
staff’s review of the lot line adjustment map, aerial photos, and site visit, that the 
reconfigured Parcel –034 resulted in a development area that minimized ESHA impacts. 
In that case, the development area is located on the east side of the west fork of Encinal 
Creek, so it was not necessary for the access driveway to cross that stream, and the 
development was located further away from the riparian canopy (Exhibit 10). 
 
B. Environmentally Sensitive Habitat and Water Quality 
 
Section 30230 of the Coastal Act states that: 
 

Marine resources shall be maintained, enhanced, and where feasible, restored.  
Special protection shall be given to areas and species of special biological or 
economic significance.  Uses of the marine environment shall be carried out in a 
manner that will sustain the biological productivity of coastal waters and that will 
maintain healthy populations of all species of marine organisms adequate for 
long-term commercial, recreational, scientific, and educational purposes. 
 

Section 30231 states: 
 
The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, where 
feasible, restored through, among other means, minimizing adverse effects of 
waste water discharges and entrainment, controlling runoff, preventing depletion 
of ground water supplies and substantial interference with surface water flow, 
encouraging waste water reclamation, maintaining natural vegetation buffer 
areas that protect riparian habitats, and minimizing alteration of natural streams. 
 

Section 30240 states: 
 

 (a)  Environmentally sensitive habitat areas shall be protected against any 
significant disruption of habitat values, and only uses dependent on such 
resources shall be allowed within such areas. 
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 (b)  Development in areas adjacent to environmentally sensitive habitat areas and 

parks and recreation areas shall be sited and designed to prevent impacts which 
would significantly degrade such areas, and shall be compatible with the 
continuance of such habitat areas. 
 

Section 30107.5 of the Coastal Act, defines an environmentally sensitive area as: 
 

"Environmentally sensitive area" means any area in which plant or animal life or 
their habitats are either rare or especially valuable because of their special nature 
or role in an ecosystem and which could be easily disturbed or degraded by 
human activities and developments.  

 
Section 30231 of the Coastal Act requires that the biological productivity and the quality 
of coastal waters and streams be maintained and, where feasible, restored through, 
among other means, controlling runoff, preventing depletion of ground water supplies 
and substantial interference with surface water flows, maintaining natural buffer areas 
that protect riparian habitats, and minimizing alteration of natural streams.  In addition, 
Sections 30107.5 and 30240 of the Coastal Act state that environmentally sensitive 
habitat areas must be protected against disruption of habitat values. Therefore, when 
considering any area, such as the Santa Monica Mountains, with regard to an ESHA 
determination one must focus on three main questions: 
 

1) Is a habitat or species rare?  
2) Is the habitat or species especially valuable because of its special nature or 

role in the ecosystem? 
3) Is the habitat or species easily disturbed or degraded by human activities and 

developments? 
 
The Coastal Commission has found that the Mediterranean Ecosystem in the Santa 
Mountains is itself rare, and valuable because of its relatively pristine character, 
physical complexity, and resultant biological diversity.  Therefore, habitat areas that 
provide important roles in that ecosystem are especially valuable and meet the second 
criterion for the ESHA designation.  In the Santa Monica Mountains, coastal sage scrub 
and chaparral have many important roles in the ecosystem, including the provision of 
critical linkages between riparian corridors, the provision of essential habitat for species 
that require several habitat types during the course of their life histories, the provision of 
essential habitat for local endemics, the support of rare species, and the reduction of 
erosion, thereby protecting the water quality of coastal streams.  For these and other 
reasons discussed in Exhibit 9, which is incorporated herein, the Commission finds that 
large contiguous, relatively pristine stands of coastal sage scrub and chaparral in the 
Santa Monica Mountains meet the definition of ESHA.  This is consistent with the 
Commission’s past findings on the Malibu LCP1. 
 

                                            
1 Revised Findings for the City of Malibu Local Coastal Program (as adopted on September 13, 2002) adopted on 
February 6, 2003. 
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Further, woodlands that are native to the Santa Monica Mountains, such as oak 
woodlands, are important coastal resources. Native trees prevent the erosion of 
hillsides and stream banks, moderate water temperatures in streams through shading, 
provide food and habitat, including nesting, roosting, and burrowing to a wide variety of 
wildlife species, contribute nutrients to watersheds, and are important scenic elements 
in the landscape. In the Santa Monica Mountains, coast live oak woodland occurs 
mostly on north slopes, shaded ravines and canyon bottoms. Besides the coast live 
oak, this plant community includes hollyleaf cherry, California bay laurel, coffeeberry, 
and poison oak.  Coast live oak woodland is more tolerant of salt-laden fog than other 
oaks and is generally found nearer the coast2.  Coast live oak also occurs as a riparian 
corridor species within the Santa Monica Mountains. 
 
The important ecosystem functions of oak woodlands and savanna are widely 
recognized3.  These habitats support a high diversity of birds4, and provide refuge for 
many species of sensitive bats5.  Typical wildlife in this habitat includes acorn 
woodpeckers, scrub jays, plain titmice, northern flickers, cooper’s hawks, western 
screech owls, mule deer, gray foxes, ground squirrels, jackrabbits and several species 
of sensitive bats.   
 
Therefore, because of their important ecosystem functions and vulnerability to 
development, the Commission finds that oak woodlands and savanna within the Santa 
Monica Mountains meet the definition of ESHA under the Coastal Act. This is consistent 
with the Commission’s past findings on the Malibu LCP6.  
 
Finally, the Commission has long recognized the importance of riparian habitat. Riparian 
woodlands occur along both perennial and intermittent streams in nutrient-rich soils.  
Partly because of its multi-layered vegetation, the riparian community contains the 
greatest overall biodiversity of all the plant communities in the area7.  At least four types 
of riparian communities are discernable in the Santa Monica Mountains: walnut riparian 
areas, mulefat-dominated riparian areas, willow riparian areas and sycamore riparian 
woodlands.  Of these, the sycamore riparian woodland is the most diverse riparian 
community in the area.  In these habitats, the dominant plant species include arroyo 
willow, California black walnut, sycamore, coast live oak, Mexican elderberry, California 
bay laurel, and mule fat.  Wildlife species that have been observed in this community 
include least Bell’s vireo (a State and federally listed species), American goldfinches, 
                                            
2 NPS 2000. op. cit. 
3 Block, W.M., M.L. Morrison, and J. Verner. 1990. Wildlife and oak-woodland interdependency. Fremontia 18(3):72–
76. Pavlik, B.M., P.C. Muick, S. Johnson, and M. Popper. 1991. Oaks of California. Cachuma Press and California 
Oak Foundation, Los Olivos, California. 184 pp.   
4 Cody, M.L. 1977. Birds. Pp. 223–231 in Thrower, N.J.W., and D.E. Bradbury (eds.). Chile-California Mediterranean 
scrub atlas. US/IBP Synthesis Series 2. Dowden, Hutchinson & Ross, Stroudsburg, Pennsylvania. National Park 
Service. 1993. A checklist of the birds of the Santa Monica Mountains National Recreation Area. Southwest Parks 
and Monuments Assoc., 221 N. Court, Tucson, AZ. 85701 
5 Miner, K.L., and D.C. Stokes. 2000. Status, conservation issues, and research needs for bats in the south coast 
bioregion. Paper presented at Planning for biodiversity: bringing research and management together, February 29, 
California State University, Pomona, California.  
6 Revised Findings for the City of Malibu Local Coastal Program (as adopted on September 13, 2002) adopted on 
February 6, 2003. 
7 Ibid. 
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black phoebes, warbling vireos, bank swallows (State listed threatened species), song 
sparrows, belted kingfishers, raccoons, and California and Pacific tree frogs.   
 
Riparian communities are the most species-rich to be found in the Santa Monica 
Mountains.  Because of their multi-layered vegetation, available water supply, 
vegetative cover and adjacency to shrubland habitats, they are attractive to many native 
wildlife species, and provide essential functions in their lifecycles8.  During the long dry 
summers in this Mediterranean climate, these communities are an essential refuge and 
oasis for much of the areas’ wildlife. 
 
Riparian habitats and their associated streams form important connecting links in the 
Santa Monica Mountains.  These habitats connect all of the biological communities from 
the highest elevation chaparral to the sea with a unidirectional flowing water system, 
one function of which is to carry nutrients through the ecosystem to the benefit of many 
different species along the way.   
 
Riparian habitats in California have suffered serious losses and such habitats in 
southern California are currently very rare and seriously threatened.  In 1989, Faber 
estimated that 95-97% of riparian habitat in southern California was already lost9.  
Writing at the same time as Faber, Bowler asserted that, “[t]here is no question that 
riparian habitat in southern California is endangered.”10  In the intervening 13 years, 
there have been continuing losses of the small amount of riparian woodlands that 
remain.  Today these habitats are, along with native grasslands and wetlands, among 
the most threatened in California.   
 
In addition to direct habitat loss, streams and riparian areas have been degraded by the 
effects of development.  For example, the coast range newt, a California Species of 
Special Concern has suffered a variety of impacts from human-related disturbances11.  
Human-caused increased fire frequency has resulted in increased sedimentation rates, 
which exacerbates the cannibalistic predation of adult newts on the larval stages.12  In 
addition impacts from non-native species of crayfish and mosquito fish have also been 
documented.  When these non-native predators are introduced, native prey organisms 
are exposed to new mortality pressures for which they are not adapted.  Coast range 
newts that breed in the Santa Monica Mountain streams do not appear to have 
adaptations that permit co-occurrence with introduced mosquito fish and crayfish13.  

                                            
8 Walter, Hartmut. Bird use of Mediterranean habitats in the Santa Monica Mountains, Coastal Commission Workshop 
on the Significance of Native Habitats in the Santa Monica Mountains. CCC Hearing, June 13, 2002, Queen Mary 
Hotel. 
9 Faber, P.A., E, Keller, A. Sands and B.M. Massey. 1989. The ecology of riparian habitats of the southern California 
coastal region: a community profile. U.S. Fish and Wildlife Service Biological Report 85(7.27) 152pp. 
10 Bowler, P.A. 1989. Riparian woodland: An endangered habitat in southern California. Pp 80-97 in Schoenherr, A.A. 
(ed.) Endangered plant communities of southern California. Botanists Special Publication No. 3.  
11 Gamradt, S.C., L.B. Kats and C.B. Anzalone. 1997. Aggression by non-native crayfish deters breeding in California 
newts. Conservation Biology 11(3):793-796. 
12 Kerby, L.J., and L.B. Kats. 1998. Modified interactions between salamander life stages caused by wildfire-induced 
sedimentation. Ecology 79(2):740-745. 
13 Gamradt, S.C. and L.B. Kats. 1996. Effect of introduced crayfish and mosquitofish on California newts. 
Conservation Biology 10(4):1155-1162. 
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These introduced predators have eliminated the newts from streams where they 
previously occurred by both direct predation and suppression of breeding. 
 
Therefore, because of the essential role that riparian plant communities play in 
maintaining the biodiversity of the Santa Monica Mountains, because of the historical 
losses and current rarity of these habitats in southern California, and because of their 
extreme sensitivity to disturbance, the native riparian habitats in the Santa Monica 
Mountains meet the definition of ESHA under the Coastal Act.  
 
For any specific property within the Santa Monica Mountains, it is necessary to meet 
three tests in order to assign the ESHA designation.  First, is the habitat properly 
identified, for example as coastal sage scrub or chaparral?  Second, is the habitat 
undeveloped and otherwise relatively pristine?  Third, is the habitat part of a large, 
contiguous block of relatively pristine native vegetation? 
 
Due to the important ecosystem role of coastal sage scrub, chaparral oak, and riparian 
habitat in the Santa Monica Mountains (detailed in Exhibit 9) and the fact that the 
undisturbed habitat on the sites is part of a larger contiguous area of habitat, including a 
full range of habitat types from oak and riparian woodland to coastal sage scrub and 
chaparral on the upper canyon slopes, the Commission finds that the coastal sage 
scrub, chaparral, oak woodland, and riparian habitat on and surrounding the subject site 
meets the definition of ESHA under Section 30107.5 of the Coastal Act. The 
Commission also considers the policies and provisions of the Malibu/Santa Monica 
Mountains LUP as guidance in considering development proposals. In this case, the 
LUP ESHA Map does not designate the coastal sage scrub or chaparral habitat on the 
proposed project site as ESHA. However, as provided under Policy 57 of the 
Malibu/Santa Monica Mountains LUP: “any undesignated areas which meet the criteria 
and are identified through the biotic review process or other means…” are also 
designated as ESHA. Based on the site specific biological analysis, the Commission 
determines that the coastal sage scrub and chaparral habitat on the property meets the 
criteria and is therefore designated as ESHA. Finally, as previously noted, the proposed 
project sites include the west fork of Encinal Canyon Creek, a U.S. Geological Survey 
(USGS) blue-line stream, and the proposed road improvements cross the east fork of 
Encinal Canyon Creek. The stream corridors of these two forks of Encinal Canyon 
Creek are delineated as Environmentally Sensitive Habitat Areas (ESHA) on 
Malibu/Santa Monica Mountains LUP resource maps. In addition, the stream corridor 
and associated hillside slopes in the vicinity of the proposed projects contain relatively 
undisturbed oak woodland vegetation that is also considered ESHA.  
 
While the project parcels contain ESHA, the easternmost portion of the parcels where 
development is proposed contain historically disturbed vegetation not considered ESHA. 
As per the applicant’s submitted “Biological Resources Report”, prepared by Rachel 
Tierney Consulting, dated June 22, 2005, the proposed development area of Lot 2 
contains highly disturbed mixed chaparral/oak woodland that has been largely displaced 
by a historic terraced orchard containing avocado, lemon, macadamia, and ornamental 
trees. The proposed development area of Lot 3 contains fringe coast sage scrub 



 
4-04-074 and 4-04-076 (Laks) 

Page 13 

vegetation interspersed with non-native grasses and eucalyptus trees. So, the proposed 
residences on subject Lots 2 and 3 are sited on the area of the site that would have the 
fewest impacts to ESHA. However, the required fuel modification areas would extend 
into undisturbed ESHA areas.  
 
As explained above, the project site and the surrounding area constitute an 
environmentally sensitive habitat area (ESHA) pursuant to Section 30107.5.  Section 
30240 of the Coastal Act requires that “environmentally sensitive habitat areas shall be 
protected against any significant disruption of habitat values, and only uses dependent 
on those resources shall be allowed within those areas.”  Section 30240 restricts 
development on the parcel to only those uses that are dependent on the resource.  The 
applicant proposes to construct single-family residences on the parcels, which would 
result in the loss of ESHA habitat area and vegetation within those areas where fuel 
modification would be required for fire protection purposes. As single-family residences 
do not have to be located within ESHAs to function, the Commission does not consider 
single-family residences to be a use dependent on ESHA resources.  Application of 
Section 30240, by itself, would require denial of the project, because the project would 
result in significant disruption of habitat values and is not a use dependent on those 
sensitive habitat resources.   
 
However, the Commission must also consider Section 30010, and the Supreme Court 
decision in Lucas v. South Carolina Coastal Council (1992) 505 U.S. 1003, 112 S.Ct. 
2886.  Section 30010 of the Coastal Act provides that the Coastal Act shall not be 
construed as authorizing the Commission to exercise its power to grant or deny a permit 
in a manner which will take private property for public use.  Application of Section 30010 
may overcome the presumption of denial in some instances. The subject of what 
government action results in a “taking” was addressed by the U.S. Supreme Court in 
Lucas v. South Carolina Coastal Council.  In Lucas, the Court identified several factors 
that should be considered in determining whether a proposed government action would 
result in a taking.  For instance, the Court held that where a permit applicant has 
demonstrated that he or she has a sufficient real property interest in the property to 
allow the proposed project, and that project denial would deprive his or her property of 
all economically viable use, then denial of the project by a regulatory agency might 
result in a taking of the property for public use unless the proposed project would 
constitute a nuisance under State law.  Another factor that should be considered is the 
extent to which a project denial would interfere with reasonable investment-backed 
expectations. 
 
The Commission interprets Section 30010, together with the Lucas decision, to mean 
that if Commission denial of the project would deprive an applicant’s property of all 
reasonable economic use, the Commission may be required to allow some 
development even where a Coastal Act policy would otherwise prohibit it, unless the 
proposed project would constitute a nuisance under state law.  In other words, Section 
30240 of the Coastal Act cannot be read to deny all economically beneficial or 
productive use of land because Section 30240 cannot be interpreted to require the 
Commission to act in an unconstitutional manner. 
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The Commission has found, in past permit actions, that in order to provide a landowner 
with an economically viable use of their property, that development may be permitted 
within ESHA if siting and design alternatives and mitigation measures are incorporated 
that minimize ESHA impacts to the maximum extent feasible. The Commission has 
required measures, including but not limited to, restricting residential development 
within ESHA to a maximum development area (including all graded slopes, but 
excluding roads and turnaround areas) of 10,000 sq. ft., requiring the clustering of all 
structures within the development area, and other measures such as revegetation of 
disturbed areas, and mitigation for the removal of ESHA in order to minimize or mitigate 
impacts. In this case, the applicant is proposing to site the two residences within 
disturbed areas of the site although the required fuel modification will extend into ESHA. 
The proposed development areas are 10,417 sq. ft. for Lot 2 and 7,361 sq. ft. for Lot 3. 
 
As stated previously, in order to provide access to the subject parcels, the applicant is 
proposing to extend, improve, and widen an existing off-site access road of which the 
applicant holds an access easement. The existing access road originates at Encinal 
Canyon Road east of the subject parcels and meanders approximately 0.2 miles in a 
western direction, crosses the east fork of Encinal Canyon Creek, and climbs a small 
ridge to the southern property line of applicant-owned Lot 1. As per Los Angeles County 
Fire Department access requirements, the applicant proposes to widen this length of the 
existing access road from 15-20 feet to a proposed 24 feet.  At the Lot 1 southern 
property line, another access road forks to the west towards a neighboring existing 
residence.  Additionally, from the southern property line of Lot 1, a rough graded 
pathway exists that extends north along the ridgeline to its terminus on Lot 1 (Exhibit 
7). The applicant proposes to grade and pave a road extension to the north edge of Lot 
1 and west to subject Lots 2 and 3, as indicated on Exhibit 4. 
 
The applicant submitted an Oak Tree Report for 3533, 3535, and 3575 Encinal Canyon 
Road, prepared by Tree Life Concern Inc., and dated August 16, 1996. An addendum to 
the Oak Tree Report, dated July 9, 2000, was also submitted. The reports identified 
forty (40) oak trees in the vicinity of proposed development on Lots 1, 2, and 3 and the 
proposed access road. In consideration of the proposed new access road 
improvements, the report indicates that ten (10) of these oak trees will require pruning, 
and the protected zone of four (4) oak trees will be encroached upon. Oak tree nos. 23, 
24, and 25 located on the lower portion of Lot 1 are three of the trees that are indicated 
to be encroached upon by the proposed extension of the access road (Exhibit 4). The 
fourth oak tree (no. 5) is located next to the existing portion of the access road nearer 
Encinal Canyon Road. Proposed road widening will encroach upon its dripline by 4 feet. 
As previously noted, although the applicant’s oak tree consultant differentiates between 
impacts to oak trees from pruning versus encroachment, in reality, pruning of oak tree 
branches to provide the required clearance for fire vehicles is necessary because the 
road is encroaching into the protected zone and the branches overhang the road. As 
such, the proposed project will impact fourteen (14) oak trees. 
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Encroachments into the protected zone of an oak tree can result in significant adverse 
impacts.  An article entitled “Oak Trees: Care and Maintenance” prepared by the 
Forestry Department of the County of Los Angeles states: 
 

Oaks are easily damaged and very sensitive to disturbances that occur to the tree or 
in the surrounding environment.  The root system is extensive but surprisingly 
shallow, radiating out as much as 50 feet beyond the spread of the tree leaves, or 
canopy.  The ground area at the outside edge of the canopy, referred to as the 
dripline, is especially important: the tree obtains most of its surface water and 
nutrients here, as well as conducts an important exchange of air and other gases. 

 
This publication goes on to state: 
 

Any change in the level of soil around an oak tree can have a negative impact.  The 
most critical area lies within 6’ to 10’ of the trunk:  no soil should be added or 
scraped away.  ...  Construction activities outside the protected zone can have 
damaging impacts on existing trees.  ...  Digging of trenches in the root zone should 
be avoided.  Roots may be cut or severely damaged, and the tree can be killed.  ...  
Any roots exposed during this work should be covered with wet burlap and kept 
moist until the soil can be replaced.  The roots depend on an important exchange of 
both water and air through the soil within the protected zone.  Any kind of activity 
which compacts the soil in this area blocks this exchange and can have serious long 
term negative effects on the trees. 

 
While no siting or design alternatives can eliminate or reduce impacts to eleven oak 
trees along the existing portion of the access road and within the oak riparian canopy of 
the east fork of Encinal Creek, there appear to be siting and design alternatives to avoid 
or reduce impacts to oak tree nos. 23, 24, and 25, as they are situated on the ridge in 
the area of the proposed access road extension on the applicant’s Lot 1. 
 
As previously described, Lot 1 (also owned by the applicant) was one of four parcels in 
an unpermitted LLA that resulted in 4 reconfigured parcels (Exhibit 8). While after-the-
fact approval of the unpermitted LLA is not a part of the subject permit applications, 
development (road grading and paving) is proposed on the illegally configured Lot 1. 
Given that the road alignment could foreclose options for configuring the LLA, the 
Coastal Act consistency of the LLA must be considered in evaluating these 
applications. Staff has been notified that the applicant intends to submit a separate 
CDP application to resolve the Lot 1 LLA issue, however, no such application has been 
received to date. The Commission reviews land division applications to ensure that 
newly created or reconfigured parcels are of sufficient size, have access to roads and 
other utilities, are geologically stable and contain an appropriate potential building pad 
area where future structures can be developed consistent with the resource protection 
policies of the Coastal Act.  In particular, the Commission has ensured that future 
development on new or reconfigured lots can minimize landform alteration and other 
visual impacts, as well as impacts to environmentally sensitive habitat areas. 
 
In comparing the previous configuration with the configuration that resulted from the 
unpermitted LLA (Exhibit 8), it is apparent that an area of approximately 1.4 acres was 
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taken from the previously existing Parcel -018 and added to the southern end of Lot 1. 
As Parcel –018 previously existed, the lot contained both a portion within the east fork 
of Encinal Creek, as well as a portion of the less steep ridge between the two forks of 
the creek. Alternatives for siting development on the previously existing Parcel –018 
would have included a development area on the western portion of that lot, on the 
ridge. That gently sloping, 1.4-acre ridgetop area is near the access road and an 
existing residence to the south. In this location, a residence would be clustered with the 
existing residence and the future potential residence on Lot 1. While the applicant has 
not provided detailed topographic, geologic, or other information that would be required 
in a land division CDP application, staff has reviewed available information, including 
aerial photographs of the project area, and visited the site on March 8, 2006. It 
appears, upon preliminary analysis by staff, that the 1.4-acre ridgetop area represents 
the preferred alternative location for a potential future development site for parcel -032 
that would minimize impacts to ESHA and coastal resources.  
 
However, the unpermitted LLA resulted in removing the ridge area of Parcel –018 (and 
adding it to Lot 1). Parcel –032, as a result, is much more constrained in terms of siting 
alternatives that are consistent with the Coastal Act. Given the location of the existing 
access road, Encinal Canyon Creek, and flood hazard and slope easement areas, 
there is a much smaller area where a future building pad area could be sited. Parcel -
032 is bisected by both the access road and Encinal Canyon Creek and appears to 
only contain one small potentially feasible development area located between the 
designated flood hazard area along Encinal Creek and a slope easement along Encinal 
Road (Exhibits 7 and 10). All other areas of the parcel contain steep slopes and 
dense oak woodland riparian vegetation considered ESHA.  
 
While the applicant has withdrawn the CDP application for development of a residence 
on Lot 1 at this time, construction of the road through Lot 1 to Lots 2 and 3 is still 
proposed. Approval of the road in the proposed alignment, as part of the subject 
applications, would limit the range of alternatives that can be considered for siting 
future development on Lot 1 and Parcel –032 and resolving the LLA. As previously 
described, it appears that development of Parcel –032 in its unpermitted configuration 
would result in significant adverse impacts to ESHA, given the location of Encinal 
Canyon Creek ESHA and other constraints on the site. Given that the lot configurations 
of the parcels involved in the LLA will likely have to be redesigned in order to minimize 
ESHA impacts, approval of the road extension across the unpermitted parcels would 
be inconsistent with the Chapter 3 policies of the Coastal Act, because it would 
foreclose options for reconfiguring the parcels. As a result, the current unpermitted 
configuration could remain and as discussed above, this configuration does not 
minimize impacts to ESHA, inconsistent with the Coastal Act.  The applicant has not 
demonstrated that the road will minimize impacts to ESHA, including the impacts to oak 
tree nos. 23, 24, and 25 along the proposed alignment, or as part of future 
development on Lot 1 and Parcel –032. The road is an integral part of the subject 
applications for residences on Lot 2 and Lot 3, as there is no other means of accessing 
the project sites. As such, the Commission finds that the projects, as proposed, are not 
consistent with Sections 30231 or 30240 of the Coastal Act. 
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Staff has discussed the issue of the proposed new access road improvements that 
would bisect an illegally configured parcel with the applicant. The applicant’s lawyer 
responded to staff, in a letter dated June 12, 2006, stating that the subject properties 
have an easement across the access road and that it is used by several other property 
owners. The letter goes on to state that “any reconfiguration of the four parcels 
involved in the 1982 lot line adjustment will not change the location or otherwise affect 
the easement rights of Dr. Laks for 3533 and 3535 Encinal Road nor any of the other 
property owners using the access road.” The applicant’s lawyer has provided easement 
information that indicates that four properties have easement rights to the access road, 
through documents recorded in 1975. This includes those properties between Encinal 
Canyon Road and the northern property line of Lot 1. Additionally, the applicant’s agent 
has provided information that the applicant granted an easement from Lot 1 to Lots 2 
and 3 (all owned by the applicant) in 2005. The applicant’s agent has not demonstrated 
that any easement rights exist to other properties north of Lot 1. While it is true that any 
reconfiguration of the LLA parcels that may be required by the Commission will not 
automatically result in an adjustment of the location of the easement, the location of the 
easement can be modified by agreement of the easement holders and underlying 
property owners. 
 
In conclusion, as discussed in detail above, the proposed project sites contain areas of 
coastal sage scrub, chaparral, oak, and riparian ESHA as well as areas that have been 
disturbed since before the effective date of the Coastal Act. With the inclusion of 
special conditions to minimize and mitigate significant adverse impacts to ESHA, 
development could be approved on Lots 2 and 3 to provide the applicant with an 
economically viable use of the property. However, the projects include the construction 
of an access road across the unpermitted Lot 1. Approval of this road at this time would 
foreclose options for reconfiguring the unpermitted parcels. As a result, the current 
illegal parcel configuration could remain and this configuration does not minimize 
impacts to ESHA, which is inconsistent with the Coastal Act. 
 
As such, the Commission finds that the proposed project, including the access road, 
will not minimize impacts to ESHA or water quality, as required by Sections 30230, 
30231 and 30240 of the Coastal Act. 
 
C.  Local Coastal Program
 
Section 30604 of the Coastal Act states: 

 
a)  Prior to certification of the local coastal program, a coastal development 
permit shall be issued if the issuing agency, or the commission on appeal, finds 
that the proposed development is in conformity with the provisions of Chapter 3 
(commencing with Section 30200) of this division and that the permitted 
development will not prejudice the ability of the local government to prepare a 
local program that is in conformity with the provisions of Chapter 3 
(commencing with Section 30200). 
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Section 30604(a) of the Coastal Act provides that the Commission shall issue a Coastal 
Development Permit only if the project will not prejudice the ability of the local 
government having jurisdiction to prepare a Local Coastal Program which conforms with 
Chapter 3 policies of the Coastal Act.  The preceding sections provide findings that the 
proposed project will be in conformity with the provisions of Chapter 3 if certain 
conditions are incorporated into the projects and  are accepted by the applicant.  As 
conditioned, the proposed developments will not create adverse impacts and is found to 
be consistent with the applicable policies contained in Chapter 3.  Therefore, the 
Commission finds that approval of the proposed developments, as conditioned, will not 
prejudice the County of Los Angeles’ ability to prepare a Local Coastal Program for this 
area which is also consistent with the policies of Chapter 3 of the Coastal Act, as 
required by Section 30604(a). 
 
D.  CEQA
 
Section 13096(a) of the Commission's administrative regulations requires Commission 
approval of a Coastal Development Permit application to be supported by a finding 
showing the application, as conditioned by any conditions of approval, to be consistent 
with any applicable requirements of the California Environmental Quality Act (CEQA).  
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being 
approved if there are feasible alternatives or feasible mitigation measures available 
which would substantially lessen any significant adverse effect that the activity may 
have on the environment. 
 
The Commission finds that the proposed projects, as conditioned, will not have 
significant adverse effects on the environment within the meaning of the California 
Environmental Quality Act of 1970.  Therefore, the proposed projects, as conditioned, 
has been adequately mitigated and is determined to be consistent with CEQA and the 
policies of the Coastal Act. 
 



















 

  
Exhibit 9 
CDP 4-04-074, 076 
ESHA Memo 
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EXHIBIT 10 
CDP 4-04-074, 076 
Aerial View (2001) 
Lot 3 
 4-04-076 
Lot 2 
 4-04-074 
Parcel 
-032 
Parcel -033 
Parcel -034 
 


	A. CDP Application No. 4-04-074 (Laks)
	B. CDP Application No. 4-04-076 (Laks)



