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STAFF REPORT AND RECOMMENDATION ON APPEAL 
 
LOCAL GOVERNMENT:  City of Encinitas 
 
DECISION: Approval with Conditions 

 
APPEAL NO.:  A-6-ENC-06-5 
 
APPLICANTS:  City of Encinitas and McCullough-Ames Development, Inc. 
 
PROJECT DESCRIPTION:  Construct an approximately 200-ft. long, 30-inch diameter storm 

drain with concrete energy dissipater and riprap on an existing vacant lot resulting in 
approximately .014 acre (610 sq. ft.) of impacts to riparian vegetation within Lux Canyon 
Creek. 

 
PROJECT LOCATION:  1328 Berryman Canyon Road, Encinitas, San Diego County.  
   APN 262-080-06 
 
APPELLANTS:  Commissioner Pat Kruer, Commissioner Stephen Padilla and Donna 

Westbrook. 
              
 
STAFF NOTES: 
 
At its March 7, 2006 hearing, the Commission found Substantial Issue exists with respect 
to the grounds on which the appeal was filed.  This report represents the de novo staff 
recommendation.   
 
Summary of Staff’s Preliminary Recommendation: 
 
Staff recommends the Commission approve the de novo permit with several special 
conditions.  The project involves construction of a storm drain that will impact 
approximately 610 sq. ft. of riparian wetlands.  Since the Commission’s action in finding 
Substantial Issue, the City of Encinitas has requested to be a co-applicant and the 
applicants have provided additional hydrological information documenting that the 
proposed development is designed to serve existing and planned development and is not 
designed to accommodate the adjacent proposed subdivision by McCullough-Ames 
Development, Inc.  Although the project is an allowable use in wetlands as an incidental 
public service project, and the least environmentally damaging alternative, the applicants 
have not proposed mitigation for the riparian impacts consistent with certified LCP which 
requires mitigation to include creation of new wetland of the same type lost at a ratio of 
greater than 1:1 so as to result in a net gain.  Therefore, a special condition has been 
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attached which requires the applicants to submit a revised mitigation plan that includes 
the proposed mitigation at an overall 3:1 ratio but also includes within the plan a greater 
than 1:1 riparian wetland creation component.  Other special conditions require the 
submission of final plans, permits from other agencies, authorization from the property 
owner to perform the work and placement of an open space easement over the wetlands 
mitigation area.   
 
Standard of Review:  Certified City of Encinitas LCP. 
              
 
Substantive File Documents: SUBSTANTIVE FILE DOCUMENTS:  City of Encinitas 

Certified LCP; Appeal Applications by Commissioners Kruer and Padilla dated 
1/20/06; Appeal Application by Donna Westbrook dated 1/20/06; Case No. 01-
239 TM/MUP/DR/EIA/CDP; Case No. 05-135 CDP/EIA;  “Berryman Canyon 
Road, Offsite Stormwater Improvements, Encinitas, Ca” by REC Consultants, 
Inc. dated 9/2/05; “Wetlands Delineation Report for Stahmer Property, Assessor’s 
Parcel Number 262-080-06-00, City of Encinitas, California” by Dudek and 
Associates dated March 9, 2004; “Drainage Report for Berryman Canyon Estates” 
by Chang Consultants dated June 21, 2005. 

________________________________________________________________________ 
 
I. PRELIMINARY STAFF RECOMMENDATION: 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION: I move that the Commission approve Coastal 

Development Permit No. A-6-ENC-6-5 pursuant to the 
staff recommendation. 

 
STAFF RECOMMENDATION OF APPROVAL: 
 
Staff recommends a YES vote.  Passage of this motion will result in approval of the 
permit as conditioned and adoption of the following resolution and findings.  The motion 
passes only by affirmative vote of a majority of the Commissioners present. 
 
RESOLUTION TO APPROVE THE PERMIT: 
 
The Commission hereby approves a coastal development permit for the proposed 
development and adopts the findings set forth below on grounds that the development as 
conditioned will be in conformity with the policies of the certified LCP and the public 
access policies of Chapter 3 of the Coastal Act.  Approval of the permit complies with the 
California Environmental Quality Act because either 1) feasible mitigation measures 
and/or alternatives have been incorporated to substantially lessen any significant adverse 
effects of the development on the environment, or 2) there are no further feasible 
mitigation measures or alternatives that would substantially lessen any significant 
adverse impacts of the development on the environment. 
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II. Standard Conditions. 
 
 See attached page. 
 
III. Special Conditions. 
 
 The permit is subject to the following conditions: 
 
 1.  Final Plans.  PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT 
PERMIT, the applicants shall submit to the Executive Director for review and written 
approval, final construction plans for the permitted development that have been approved 
by the City of Encinitas.  Said plans shall be in substantial conformance with the plans 
submitted by REC Consultants dated received January 26, 2006. 
 
The permittee shall undertake development in accordance with the approved final plans.  
Any proposed changes to the approved final plans shall be reported to the Executive 
Director.  No changes to the approved final plans shall occur without an amendment to 
this coastal development permit unless the Executive Director determines that no 
amendment is legally required. 
 
 2.  Final Wetlands Mitigation Plan.  PRIOR TO THE ISSUANCE OF THE 
COASTAL DEVELOPMENT PERMIT, the applicant shall submit to the Executive 
Director for review and written approval, a final wetland mitigation plan for all 
freshwater riparian impacts associated with the proposed project.  The final mitigation 
plan shall be developed in consultation with the California Department of Fish and Game 
and U.S. Fish & Wildlife Service, be in substantial conformance with the mitigation plan 
submitted with this application (“Offsite Mitigation Exotic Plant Species Removal Plan” 
submitted by REC Consultants dated June 2006) except as required to be modified by the 
conditions of this permit and at a minimum shall include: 
 
 a.  Preparation of a detailed site plan of the riparian wetland impact area, clearly 

delineating all areas and types of impact (both permanent and temporary), and 
identification of the exact acreage of each impact so identified.  In addition, a 
detailed site plan of the mitigation site shall also be included. 

 
 b.  Preparation of a baseline ecological assessment of the impact area and any 

proposed mitigation sites prior to initiation of any activities.  Such assessment shall 
be completed by a qualified biologist and at a minimum shall include quantified 
estimates of the biological resources and habitat types at the site, description of the 
functions of these resources and habitats and the associated values.  Results of the 
ecological assessment of the wetland impact area shall form the basis of the goals, 
objectives, and performance standards for the mitigation project. 

 
 c.  The mitigation plan shall include clearly defined goals, objectives, and 

performance standards for the mitigation project.  Each performance standard shall 
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state in quantifiable terms the level and/or extent of the attribute necessary to reach 
the goals and objectives.  Sustainability of the attributes shall be a part of every 
performance standard. 

 
 d.  All riparian wetlands impacts shall be mitigated by the creation of riparian 

wetlands at a ratio of greater than one to one (1:1).  The mitigation shall occur onsite 
within and adjacent to Lux Creek unless the applicants in consultation with the 
resources agencies determine onsite mitigation is infeasible such that another offsite 
wetlands system must be utilized. Offsite mitigation shall require review and 
approval of an amendment to this coastal development permit, PRIOR TO THE 
ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT.   
 
e.  Willows and mulefat shall be installed as container plants or willow sticks rather 
than seed.   

 
The permittee shall undertake mitigation in accordance with the approved plans.  Any 
proposed changes to the approved plans shall be reported to the Executive Director.  No 
changes to the plans shall occur without a Coastal Commission approved amendment to 
this coastal development permit unless the Executive Director determines that no 
amendment is legally required. 
 
 3.  Final Monitoring Program. PRIOR TO THE ISSUANCE OF THE COASTAL 
DEVELOPMENT PERMIT, the applicant shall submit for review and written approval 
of the Executive Director in consultation with the Department of Fish and Game and the 
U.S. Fish and Wildlife Service as appropriate, a final detailed monitoring program 
designed by a qualified wetland biologist.  Said monitoring program shall be in 
substantial conformance with the approved Mitigation Plan required in Special Condition 
#2 above and shall at a minimum provide the following: 
 
 a.  Submittal, upon completion of the mitigation site, of "as built" plans.  Description 

of an as-built assessment to be initiated within 30 days after completion of the 
mitigation project.  This description shall include identification of all attributes to be 
evaluated, the methods of evaluation, and a timeline for completion of an as-built 
assessment report.  This report shall describe the results of the as-built assessment 
including a description of how the as-built project differs from the originally 
planned project. 

 
 b.  A description of all attributes to be monitored along with the methods and 

frequency of monitoring.  This description shall include a rationale for the types of 
data collected and how those data will be used.  The description shall also clearly 
state how the monitoring data will contribute to the evaluation of project 
performance. 

 
 c.  A description of provisions for augmentation, maintenance, and remediation of 

the mitigation project, throughout the monitoring period or in perpetuity as 
appropriate.  
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 d.  Annual reports on the monitoring program shall be submitted to the Executive 

Director for approval for a period of five years.  Each annual report shall also 
include a "Performance Evaluation" section where information and results from the 
monitoring program are used to evaluate the status of the mitigation project in 
relation to the performance standards. 

 
 e.  At the end of the five year period, a comprehensive monitoring report prepared in 

conjunction with a qualified wetland biologist shall be submitted to the Executive 
Director for review and approval.  This comprehensive report shall consider all of 
the monitoring data collected over the five-year period in evaluating the mitigation 
project performance.  If the report indicates that the mitigation has been, in part, or 
in whole, unsuccessful, the applicant shall submit a revised or supplemental 
mitigation program to compensate for those portions of the original program which 
were not successful.  The revised mitigation program, if necessary, shall be 
processed as an amendment to this coastal development permit.  

 
The permittee shall undertake monitoring in accordance with the approved program.  Any 
proposed changes to the approved program shall be reported to the Executive Director.  
No changes to the program shall occur without a Coastal Commission approved 
amendment to this coastal development permit unless the Executive Director determines 
that no amendment is legally required. 
  
 4. Grading/Erosion Control.  PRIOR TO ISSUANCE OF THE COASTAL 
DEVELOPMENT PERMIT, the applicant shall submit to the Executive Director for 
review and written approval, final grading and erosion control plans and grading schedule 
that are in substantial conformance with the plans submitted with this application by REC 
Consultants, dated January 26, 2006.  The plans shall first be approved by the City of 
Encinitas and shall contain written notes or graphic depictions demonstrating that that all 
permanent and temporary erosion control measures will be developed and installed prior 
to or concurrent with any on-site grading activities and include, at a minimum, the 
following measures: 
 

a.  Placement of a silt fence around the project anywhere there is the  
potential for runoff.  Check dams, sand bags, straw bales and gravel bags shall be 
installed as required in the City’s grading ordinance.  Hydroseeding, energy 
dissipation and a stabilized construction entrance shall be implemented as required.  
All disturbed areas shall be revegetated after grading.    

 
b.  The site shall be secured daily after grading with geotextiles, mats and fiber rolls; 
only as much grading as can be secured daily shall be permitted.  Concrete, solid 
waste, sanitary waste and hazardous waste management BMP’s shall be used.  In 
addition, all on-site temporary and permanent runoff and erosion control devices 
shall be installed and in place prior to commencement of construction to minimize 
soil loss from the construction site.       
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 c.  If grading is to occur during the rainy season (October 1st to April 1st) of any year,  

the applicant shall submit to the Executive Director for review and written approval, 
a program for monitoring the condition of erosion control devices and the 
effectiveness of the erosion control program.  The monitoring program shall include, 
at a minimum, monthly reports beginning November 1st of any year continuing to 
April 1st which shall be submitted to the Executive Director for review and written 
approval at the end of each month.  The reports shall be completed by a licensed 
engineer and shall describe the status of grading operations and the condition of 
erosion control devices.  Maintenance of temporary erosion control measures is the 
responsibility of the applicant, including replacement of any devices altered or 
dislodged by storms.   

  
The permittee shall undertake development in accordance with the approved grading 
plans.  Any proposed changes to the approved grading plans shall be reported to the 
Executive Director.  No changes to the grading plans shall occur without a Coastal 
Commission approved amendment to this coastal development permit unless the 
Executive Director determines that no amendment is legally required. 
 
 5.  Authorization from Property Owner/Maintenance Easement.  PRIOR TO 
ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicants shall 
submit to the Executive Director for review and written approval an easement and 
maintenance agreement between the property owner(s) and the applicants for installation 
and maintenance of the proposed drainage facilities.  The easement shall also include the 
wetland areas that are created or restored pursuant to Special Condition # 2 of this permit 
(“wetland mitigation area”).  No development, as defined in section 30106 of the Coastal 
Act shall occur in the wetland mitigation area except for grading and planting to 
accomplish proposed mitigation for impacts to environmentally sensitive habitat areas 
and maintenance of the mitigation area. 
 
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall execute and record a restriction in a form and content acceptable to the 
Executive Director, reflecting the above restriction on development in the easement.  The 
easement shall include legal descriptions of both the property owner’s entire parcel and 
open space area.  The easement shall run with the land, binding all successors and 
assigns, and shall be recorded free of prior liens that the Executive Director determines 
may affect the enforceability of the restriction.  This deed restriction shall not be removed 
or changed without a Coastal Commission-approved amendment to this coastal 
development permit unless the Executive Director determines that no amendment is 
legally necessary. 
 
 6.  Other Permits.  PRIOR TO THE COMMENCEMENT OF 
CONSTRUCTION, the applicant shall provide to the Executive Director, copies of all 
other required federal, state or local permits for the development.  The applicant shall 
inform the Executive Director of any changes to the development required by any of 
these other permits.  Such changes shall not be incorporated into the project until the 
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applicant obtains a Commission amendment to this coastal development permit, unless 
the Executive Director determines that no amendment is legally required.
 
IV. Findings and Declarations. 
 
 The Commission finds and declares as follows: 
 
 1. Detailed Project Description/History.  The proposed development involves the 
installation of an approximately 200-ft. long, 30-inch diameter storm drain pipe with 
concrete energy dissipater and riprap on an existing vacant lot in order to address 
downstream flooding and erosion within Lux Creek.  The proposed storm drain facility 
will replace an existing concrete drainage swale that has failed onsite leading to erosion 
within Lux Creek that has damaged the resources of the stream.  The proposed storm 
drain will extend east from Berryman Canyon Road across an approximately 60,113 sq. 
ft. vacant lot and then outlet at the bottom of the Lux Creek.  Lux Creek, a small drainage 
channel containing riparian wetlands flows north/south and parallel to the east side of the 
subject site and drains into San Elijo Lagoon which is located approximately ½ mile to 
the south.  Placement of necessary pipe, energy dissipaters and riprap will result in 
permanent impacts to approximately .014 acres (610 sq. ft.) of riparian wetlands 
vegetation within Lux Creek.  To mitigate the impacts to riparian wetlands, the applicants 
have proposed to either purchase wetlands creation credit at a mitigation bank located in 
Carlsbad or to perform restoration within Lux Creek where the impacts will occur 
through the removal of exotic plants and the revegetation with native species.   
 
One of the significant issues raised during the Substantial Issue hearing involved whether 
the proposed storm drain was designed to accommodate a neighboring 14-lot subdivision 
that is being developed adjacent to the west side of the storm drain location or whether it 
truly was an incidental public service project.  Based on a hydrology report prepared by the 
applicant and submitted to the City prior to the City’s action on the adjacent subdivision, 
the City assumed that all storm water runoff from existing and planned for development 
could be accommodated by existing surrounding storm drains.  The hydrology 
information prepared for the subdivision was in error in that it only addressed runoff 
from the proposed subdivision.  After approval of the subdivision, the City discovered the 
error and determined that additional off-site drainage improvements would be necessary 
to address the existing flooding problem within the watershed.  After reviewing several 
extensive alternatives, the City approved the construction of the subject 200-ft. long 
storm drain to address the existing flooding and erosion problems within the watershed 
and required the neighboring 14-lot subdivision developer to construct and finance the 
project.   
 
Subsequent to the Commission’s finding of Substantial Issue, the City of Encinitas has 
become a co-applicant on the subject permit and the applicants have demonstrated through 
hydrological information that the proposed design of the storm drain is to address an 
existing drainage problem that is occurring in this watershed and to accommodate existing 
planned development identified in the LCP.  All runoff from the pending subdivision project 
will be contained and controlled onsite such that the sizing and location of the proposed 30 
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inch storm drain has not been done in response to the runoff from the adjacent 14-lot 
subdivision.      
 
The subject site is surrounded by the Somerford Alzheimer Residential Care Facility to 
the south, El Camino Real (a major circulation road) to the east, an approximately 7.9 
acre vacant site to the east (site of the 14-lot subdivision referenced above) and 
residential structures located approximately 2 lots to the north.  Lux Creek flows 
north/south and parallel to the west side of El Camino Real.  The standard of review for 
this project is the City’s LCP. 
   
 2.  Protection of Wetlands.  The City’s LCP contains specific policies regarding 
the protection of wetlands.  Resource Management (RM) Policy 10.6 of the LCP states, 
in part: 
 

The City shall preserve and protect wetlands within the City's planning area.  
 
 [ . . .] 
 
There shall be no net loss of wetland acreage or resource value as a result of land 
use or development, and the City's goal is to realize a net gain in acreage and 
value whenever possible. 
 
Within the Coastal Zone, the diking, filling, or dredging of open coastal waters, 
wetlands, estuaries, and lakes shall be permitted where there is no feasible less 
environmentally damaging alternative, and where feasible mitigation measures 
have been provided to minimize adverse environmental effects, and shall be 
limited to the following newly permitted uses and activities: 
 
a.  Incidental public service projects. 
 
b.  Mineral extraction, including sand for restoring beaches, except in 
environmentally sensitive areas. 
 
c.  Restoration purposes. 
 
d.  Nature study, aquaculture, or other similar resource dependent  
activities. 
 
Identification of wetland acreage and resource value shall precede any 
consideration of use or development on sites where wetlands are present or 
suspected.  With the exception of development for the primary purpose of the 
improvement of wetland resource value, all public and private use and 
development proposals which would intrude into, reduce the area of, or reduce the 
resource value of wetlands shall be subject to alternatives and mitigation analyses 
consistent with Federal E.P.A 404(b)(1) findings and procedures under the U.S. 
Army Corps permit process.  Practicable project and site development alternatives 
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which involve no wetland intrusion or impact shall be preferred over alternatives 
which involve intrusion or impact.  Wetland mitigation, replacement or 
compensation shall not be used to offset impacts or intrusion avoidable through 
other practicable project or site development alternatives.  When wetland 
intrusion or impact is unavoidable, replacement of the lost wetland shall be 
required through the creation of new wetland of the same type lost, at a ratio 
determined by regulatory agencies with authority over wetland resources, but in 
any case at a ratio of greater than one acre provided for each acre impacted so as 
to result in a net gain.  Replacement of wetland on-site or adjacent, within the 
same wetland system, shall be given preference over replacement off-site or 
within a different system. 
 
[ . . .] 
 
All wetlands and buffers identified and resulting from development and use 
approval shall be permanently conserved or protected through the application of 
an open space easement or other suitable device. 
 
The City shall not approve subdivisions or boundary line adjustments which would 
allow increased impacts from development in wetlands or wetland buffers. 
 
(Section 30.34.04B(3) of the City’s Implementation Plan contains similar 
requirements)   

  
The proposed project involves the installation of an approximately 200 ft.-long, 30-inch 
diameter storm drain pipe with concrete energy dissipater and riprap on an existing 
vacant lot.  The new storm drain is necessary to replace an existing concrete swale that 
has failed leading to erosion on the lot and within Lux Creek resulting in damage to 
wetland resources.  The outfall dissipater and riprap will be placed within Lux Creek and 
directly impact riparian vegetation.  The applicants’ biological report identifies that 
approximately .014 acre (610 sq. ft.) of southern willow scrub will be destroyed as a 
result of the proposed development.   The biology report identifies that “[w]etland 
communities (southern willow scrub) are considered a sensitive and declining resource 
by several regulatory agencies including ACOE, CDFG and USFWS” (Ref. “Berryman 
Canyon Road, Offsite Stormwater Improvements, Encinitas, Ca” by REC Consultants, 
Inc. dated 9/2/05).  In addition, the applicant has performed a wetlands delineation of the 
subject property which details the importance of southern willow scrub: 

 
Riparian habitat, the broader classification which encompasses southern willow 
scrub and other wetland communities, is considered to be sensitive by both state 
and federal resource agencies as well as local jurisdictions and private 
conservation organizations due to serious habitat fragmentation and loss caused 
primarily by development.  It is a rare habitat in southern California where rainfall 
is low and rivers and streams tend to be small and intermittent.  Riparian scrub 
habitats contain among the greatest diversity of animal species and are considered 
to be significant for both their ecological function and regulatory implications.  
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(Ref. “Wetlands Delineation Report for Stahmer Property, Assessor’s Parcel 
Number 262-080-06-00, City of Encinitas, California” by Dudek and Associates 
dated March 9, 2004.) 

 
To protect wetlands from the adverse impacts associated with new development, the LCP 
requires that fill of wetlands be avoided.  However, if unavoidable, the LCP limits fill of 
wetlands to four specific uses: incidental public service projects, mineral extraction, 
restoration purposes and nature study.  In addition, if it is a permissible use, RM Policy 10.6 
also requires that it be the least environmentally damaging alternative and include feasible 
mitigation measures to address impacts to the environment and avoid a net loss of 
wetlands. 
 
The purpose of the proposed project that will result in wetland fill is to construct a storm 
drain facility to address an existing drainage problem.  As noted above, the certified LCP 
allows wetland fill if it cannot be avoided and is for an incidental public service purpose.  In 
this case, there are inadequate public facilities to handle drainage within the Berryman 
Canyon watershed and the proposed project will replace the existing inadequate facilities 
with a new public storm drain pipe and outfall.  The proposed project will not result in an 
increase in capacity.  According to the submitted hydrological report which has been 
reviewed and concurred with by the Commission’s engineer, it sized to accommodate 
existing planned development and is not designed or sized to accommodate the pending 
adjacent subdivision.  All runoff from the proposed subdivision will be controlled and 
contained onsite of the subdivision to assure that runoff from the subdivision site will not 
exceed that which currently exists.  Therefore, the project can be considered an incidental 
public service project. 
 
Alternatives. 
 
Although the project is an incidental public service project based on hydrological 
documentation, RM Policy 10.6 also requires that the project be the least environmentally 
damaging alternative.  The applicants have considered 8 alternatives including the no 
project alternative.  These alternatives generally involve re-routing the existing runoff 
into existing offsite facilities, enlargement of the existing storm drain and outfall system, 
and/or construction of large detention basins at various locations.  The applicants have 
carefully identified the other alternatives as infeasible because they involve work on 
properties they do not own (and the owner is not agreeable to the work), conflict with the 
alignment of other utilities, involve excessive cost or have direct impacts to other 
environmentally sensitive habitat areas (ESHA).  In addition, these other alternatives 
would not address the ongoing runoff that occurs across the subject property resulting in 
erosion and damage to Lux Creek.  Finally, the no project alternative would result in 
continued flooding to existing private development downstream and ongoing erosion and 
resource damage to Lux Creek.  Commission staff has reviewed these alternatives and 
concurs that the proposed development is the least environmentally damaging alternative.  
A detailed description of these alternatives is attached as Exhibit #6.  (Alternative “D” is 
the preferred alternative proposed by the applicant.) 
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Mitigation.  As previously described, RM Policy 10.6 of the LCP requires that incidental 
public service projects be the least environmentally damaging alternative and must 
include feasible mitigation measures to address adverse impacts to the environment.  In 
addition, RM Policy 10.6 specifically identifies that unavoidable wetlands impacts must 
be mitigated by the same type lost at a ratio of greater than 1:1 creation.  In this case the 
applicants have documented that approximately .014 acres (610 sq. ft.) of riparian 
wetlands (southern willow scrub) will be destroyed as a result of the required drainage 
system. 
 
To address mitigation, the applicants are proposing two alternatives.  One involves the 
purchase of wetlands creation credit from the “McCollum Mitigation Bank” which is 
located in the City of Carlsbad approximately 10 miles north of the proposed 
development site.  The applicants propose to purchase 0.042 acre of riparian created 
habitat which represents a ratio of 3:1 mitigation (Ref. Exhibit #7).  This rate would be 
consistent with the LCP requirements, however, the development of the McCollum 
Mitigation Bank has not been reviewed or approved by the Commission such that it is not 
known whether it adequately functions as a wetlands creation bank.  The site of the 
McCollum Mitigation Bank lies within an area governed by the City of Carlsbad’s 
Certified LCP such that the City is responsible for processing any coastal development 
permit.  Since any development located within 100 ft. of wetlands (Encinas Creek) would 
be subject to appeal to the Commission, if the City eventually processes a coastal 
development permit for the McCollum Mitigation Bank, the Commission will have an 
opportunity to review the project for its adequacy in creation of wetlands and/or other 
habitat.  To date, however, that has not occurred.  However, the Commission’s staff 
biologist has reviewed the biological technical report prepared for the McCollum 
Mitigation Bank (Ref. “Biological Technical Report for the North County Habitat Bank” 
dated July 2, 2004 by Helix Environmental Planning) and concluded that this mitigation 
bank should more accurately be described as a wetlands restoration project since the 
“creation” primarily involves removal of pampas grass and planting of riparian wetlands 
and not the grading of upland area to facilitate creation of wetlands.  In addition, the LCP 
requires that replacement of wetland should preferably be onsite or adjacent to the 
impacted area and “within the same wetland system”.  The applicants assert that the 
McCollum Mitigation Bank is within the same “watershed” as defined by the Regional 
Water Quality Control Board.  However, it is not within the same wetland system since 
the subject wetland system is linked by stream to San Elijo Lagoon on the south side of 
Encinitas, while the McCollum Mitigation Bank is located approximately 10 miles north 
along Encinas Creek in the City of Carlsbad and discharges into the Pacific Ocean.  
Therefore, since the proposed purchase of credit does not appear to involve the purchase 
of wetlands creation, but instead wetlands restoration, this proposed mitigation alternative 
does not result in wetlands creation as required by the LCP.   
 
As an alternative to purchasing wetlands credit at the McCollum Mitigation Bank, the 
applicants have proposed to restore Lux Creek surrounding the proposed impact site 
through the removal of exotic vegetation and planting of native species at a rate of 3:1.  
The applicants’ alternative mitigation plan (Ref. Exhibit #8) identifies an area of 
approximately 1,830 sq. ft. within Lux Creek surrounding the proposed impact area as 
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containing southern willow scrub, several stands of non-native species including pampas 
grass, California fan palm, and African umbrella sedge.  The applicants’ proposal will 
enhance the existing section of Lux Creek which has experienced erosion due to the 
existing failed concrete drainage swale.  However, although the mitigation proposal will 
improve the existing condition and is detailed and comparable to restoration/enhancement 
plans approved by the Commission in the past, the mitigation plan does not include the 
creation of riparian habitat as required by the LCP.  Since the LCP does not make 
allowance for the size of wetlands impacted or allow for substitute means of mitigating 
direct impacts to wetlands, the applicants’ proposed alternative mitigation is also 
inconsistent with the requirements of the LCP.    
 
Although the proposed storm drain facility is an incidental public service project and the 
least environmentally damaging alternative, it is not consistent with the LCP as it relates 
to creation of wetlands.  Therefore, Special Condition #2 has been attached which 
requires the applicants to submit a revised mitigation plan which has been approved by 
the Department of Fish and Game (DFG) and U.S. Fish and Wildlife Service that 
incorporates the creation of wetlands at a rate that is greater than 1:1.  While the 
preference would be that the creation of wetlands be onsite where the impacts occur, the 
LCP does allow for the creation of wetlands at offsite locations.  If the applicant is unable 
to create wetlands onsite, Special Condition #2 requires the applicant to apply for an 
amendment to the subject coastal development permit so that the Commission can be 
assured the offsite location is consistent with the requirements of the LCP or the Coastal 
Act if located in the Commission’s original jurisdiction.  In addition, at the suggestion of 
the Commission’s biologist, the applicant’s proposal to plant by seed shall be revised to 
require that willows and mulefat be installed as container plants or willow sticks rather 
than seed.  To assure the success of the mitigation plan, Special Condition #3 requires the 
submission of a detailed monitoring and reporting plan to evaluate the performance of the 
mitigation and which requires future maintenance if the performance standards are not 
met.  Since the proposed project will impact Lux Creek, a stream that flows into San Elijo 
Lagoon, it is likely that DFG will require a streambed alteration agreement that will 
require additional and/or similar mitigation.  Since the ultimate mitigation design may be 
revised by DFG, Special Condition #7 has been attached to require copies all other 
government permits that might apply to the subject development.  In addition, the 
condition identifies that any changes resulting from those other permits may require an 
amendment to the subject permit.       
 
The proposed development will occur on an approximately 60,113 sq. ft. vacant lot that is 
not owned by the applicants.  Although the property owner supported the project at the 
local government, Special Condition #5 requires that prior to issuance of the permit the 
subject property owner authorize the proposed development through the placement of a 
maintenance easement or other device over the area containing the storm drain pipe and 
outfall device.  In addition, RM Policy 10.6 requires that all wetlands associated with 
development shall be permanently protected through the use of an open space easement 
or other suitable device.  Therefore, Special Condition #5 also requires that the 
maintenance easement also protect the wetland mitigation areas required pursuant to this 
permit. 



A-6-ENC-06-5 
Page 13 

 
 

 
 
Finally, the installation of the proposed storm drain facility will require grading of the 
upland area as well as within Lux Creek.  To prevent adverse impacts of sediment, 
Special Condition #4 requires the submission of a final grading and erosion control plan 
that has been approved by the City of Encinitas.  The grading and erosion control plan 
will assure that sediment resulting from the proposed development will not have adverse 
impacts to Lux Creek or the downstream resources of San Elijo Lagoon.   
 
In summary, the proposed storm drain project that results in the fill of wetlands is an 
incidental public service project necessary to address ongoing flooding and erosion 
problems and to serve existing and planned for development.  The project is the least 
environmentally damaging alternative and, as conditioned, will result in the creation of 
wetland in excess to what is proposed to be lost so as to result in a net gain of riparian 
wetlands.  Therefore the proposed project, as conditioned, is consistent with RM Policy 
10.6. 
 
 6. Local Coastal Planning.  Section 30604(a) also requires that a coastal 
development permit shall be issued only if the Commission finds that the permitted 
development will not prejudice the ability of the local government to prepare a Local 
Coastal Program (LCP) in conformity with the provisions of Chapter 3 of the Coastal 
Act.  In this case, such a finding can be made. 
 
In November of 1994, the Commission approved, with suggested modifications, the City 
of Encinitas Local Coastal Program (LCP).  Subsequently, on May 15, 1995, coastal 
development permit authority was transferred to the City.  The project site is located 
within the City’s permit jurisdiction, therefore, the standard of review is the City’s LCP.   
 
The subject site is zoned and planned for residential development in the City’s certified 
LCP and the proposed development is consistent with the residential zone and plan 
designation.  As an incidental public service project, the proposed development is 
consistent with the certified LCP and all adverse impacts to riparian wetlands will be 
mitigated consistent with the requirements of the LCP.  Therefore, the Commission finds 
the approval will not prejudice the ability of the City of Encinitas to continue to 
implement its certified LCP.    
 
    7.  California Environmental Quality Act (CEQA).  Section 13096 of the 
Commission's Code of Regulations requires Commission approval of coastal 
development permits to be supported by a finding showing the permit to be consistent 
with any applicable requirements of the California Environmental Quality Act (CEQA).  
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being 
approved if there are feasible alternatives or feasible mitigation measures available, 
which would substantially lessen any significant adverse effect that the activity may have 
on the environment. 
 
The proposed project has been conditioned in order to be found consistent with the 
wetland protection policies of the certified Local Coastal Plan.  Mitigation measures will 
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minimize all adverse environmental impacts.  As conditioned, there are no feasible 
alternatives or feasible mitigation measures available which would substantially lessen 
any significant adverse impact which the activity may have on the environment.  
Therefore, the Commission finds that the proposed project, as conditioned, is the least 
environmentally-damaging feasible alternative and is consistent with the requirements of 
the Coastal Act to conform to CEQA. 
 
STANDARD CONDITIONS: 
 
1. Notice of Receipt and Acknowledgment.  The permit is not valid and development 

shall not commence until a copy of the permit, signed by the permittee or authorized 
agent, acknowledging receipt of the permit and acceptance of the terms and 
conditions, is returned to the Commission office. 

 
2. Expiration.  If development has not commenced, the permit will expire two years 

from the date on which the Commission voted on the application.  Development 
shall be pursued in a diligent manner and completed in a reasonable period of time.  
Application for extension of the permit must be made prior to the expiration date. 

 
3. Interpretation.  Any questions of intent or interpretation of any condition will be 

resolved by the Executive Director or the Commission. 
 
4. Assignment.  The permit may be assigned to any qualified person, provided assignee 

files with the Commission an affidavit accepting all terms and conditions of the 
permit. 

 
5. Terms and Conditions Run with the Land.  These terms and conditions shall be 

perpetual, and it is the intention of the Commission and the permittee to bind all 
future owners and possessors of the subject property to the terms and conditions. 

 
 
(\\Tigershark1\Groups\San Diego\Reports\Appeals\2006\A-6-ENC-06-005 McCullough-Ames De Novo sfrpt.doc) 
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