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STAFF REPORT:  REGULAR CALENDAR
 
APPLICATION NO.:  4-06-034 
 
APPLICANT:  Ed Neil                 AGENT:  Deborah Neil 
 
PROJECT LOCATION: 24563 Piuma Road, Malibu (Los Angeles County) 
 
PROJECT DESCRIPTION: After-the-fact approval of the subject parcel that was 
created pursuant to Certificate of Compliance # 88-1119. 
 
SUBSANTIVE FILE DOCUMENTS:  Conditional Certificate of Compliance #88-1119 
recorded as document 88-1387439 on August 30, 1988 and Certificate of Compliance 
Clearance of Conditions CC-88-1119 recorded as document 92-2371872 on December 
17, 1992, Review of the Malibu/Santa Monica Mountains Transfer of Development 
Credit (TDC) Program, California Coastal Commission, dated April 25, 1996, Action 
Plan for Implementing Recommendations of the Santa Monica Mountains/Malibu 
Regional Cumulative Assessment Project (ReCAP), California Coastal Commission, 
dated June 9, 1999 
 

 
SUMMARY OF STAFF RECOMMENDATION 

 
Staff recommends APPROVAL of the proposed project with TWO (2) SPECIAL 
CONDITIONS regarding (1) cumulative impact mitigation and (2) condition compliance. 
 
The applicant proposes after-the-fact approval of the subject 8.7-acre parcel 
(Assessor’s Parcel Number 4453-025-003) that was approved by Los Angeles County 
in 1988 pursuant to Conditional Certificate of Compliance CC-88-1119. 
 
The subject 8.7-acre lot was created in 1966 by a deed that purported to subdivide an 
approximately 58-acre parcel.  The Commission previously approved permits for 
residential development on three of the 10 other parcels that resulted from the 1966 
subdivision and several subsequent subdivisions in the 1960’s and 70’s.  In addition, the 
subject parcel is not in common ownership with the other contiguous parcel created 
from the parent parcel.   
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The standard of review for the proposed permit application is the Chapter Three policies 
of the Coastal Act.  As conditioned, the proposed project is consistent with all applicable 
Chapter Three policies of the Coastal Act.   
 
 
 
STAFF RECOMMENDATION: 
 
I. Approval with Conditions
 
The staff recommends that the Commission adopt the following resolution: 
 
MOTION: I move that the Commission approve Coastal Development 

Permit No. 4-06-034 pursuant to the staff recommendation. 
 
STAFF RECOMMENDATION OF APPROVAL: 
 
Staff recommends a YES vote.  Passage of this motion will result in approval of the 
permit as conditioned and adoption of the following resolution and findings.  The motion 
passes only by affirmative vote of a majority of the Commissioners present. 
 
RESOLUTION TO APPROVE THE PERMIT: 
 
The Commission hereby approves a coastal development permit for the proposed 
development and adopts the findings set forth below on grounds that the development 
as conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act and 
will not prejudice the ability of the local government having jurisdiction over the area to 
prepare a Local Coastal Program conforming to the provisions of Chapter 3.  Approval 
of the permit complies with the California Environmental Quality Act because either 1) 
feasible mitigation measures and/or alternatives have been incorporated to substantially 
lessen any significant adverse effects of the development on the environment, or 2) 
there are no further feasible mitigation measures or alternatives that would substantially 
lessen any significant adverse impacts of the development on the environment. 
 
 
II. Standard Conditions
 
1. Notice of Receipt and Acknowledgment.  The permit is not valid and 
development shall not commence until a copy of the permit, signed by the permitee or 
authorized agent, acknowledging receipt of the permit and acceptance of the terms and 
conditions, is returned to the Commission office. 
 
2. Expiration.  If development has not commenced, the permit will expire two years 
from the date on which the Commission voted on the application.  Development shall be 
pursued in a diligent manner and completed in a reasonable period of time.  Application 
for extension of the permit must be made prior to the expiration date. 
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3. Interpretation.  Any questions of intent or interpretation of any condition will be 
resolved by the Executive Director or the Commission. 
 
4. Assignment.  The permit may be assigned to any qualified person, provided 
assignee files with the Commission an affidavit accepting all terms and conditions of the 
permit. 
 
5.   Terms and Conditions Run with the Land.  These terms and conditions shall be 
perpetual, and it is the intention of the Commission and the permitee to bind all future 
owners and possessors of the subject property to the terms and conditions. 
 
III. Special Conditions
 
1. Cumulative Impact Mitigation 
 
The applicant shall mitigate the cumulative impacts of the subject development with 
respect to build-out of the Santa Monica Mountains by ensuring that development rights 
for residential use have been extinguished on the equivalent of one (1) building site in 
the Santa Monica Mountains Coastal Zone through a Transfer of Development Credit 
(TDC) transaction.  
 
A. Prior to the issuance of the Coastal Development Permit, the applicant shall 
complete the following steps to ensure that the development rights are extinguished on 
the lot(s) equivalent to one Transfer of Development Credit (TDC): 
 

1) The applicant shall provide, for the review and approval of the Executive Director, 
evidence that the TDC lot(s) on which development rights are proposed to be 
extinguished satisfy the criteria for TDC donor lots established in past 
Commission actions. 

 
2) The applicant shall execute and record a document in a form and content 

acceptable to the Executive Director, granting or irrevocably offering to dedicate, 
an open space easement over the TDC lot(s) on which development rights will be 
extinguished in order to preserve the open space values and preclude residential 
use on the TDC lot(s).  The recorded easement document shall include a formal 
legal description and graphic depiction, prepared by a licensed surveyor, of the 
entire parcel(s).  The recorded document shall reflect that development in the 
parcel(s) is restricted as set forth in this permit condition.  The grant of easement, 
or irrevocable offer to dedicate, shall be recorded free of prior liens and 
encumbrances which the Executive Director determines may affect the interest 
being conveyed.  Such grant of easement or offer to dedicate shall run with the 
land in favor of the People of the State of California, binding all successors and 
assigns, and any such offer to dedicate shall be irrevocable. 
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3) The applicant shall provide evidence, for the review and approval of the 
Executive Director, that the TDC lot(s) extinguished in Section 2 above have 
been combined with an adjacent lot(s) that is developed or developable and held 
in common ownership.  The combined lot shall be considered and treated as a 
single parcel of land for all purposes with respect to the lands included therein, 
including but not limited to sale, conveyance, taxation, or encumbrance. The 
applicant shall execute and record a deed restriction, in a form acceptable to the 
Executive Director, reflecting the restrictions set forth above.  The deed 
restriction shall include a legal description and graphic depiction of the parcels 
being combined and unified.  The deed restriction shall run with the land, binding 
all successors and assigns, and shall be recorded free of prior liens that the 
Executive Director determines may affect the enforceability of the restriction. 

 
4) The applicant shall submit, for the review and approval of the Executive Director, 

a title report for the combined lot created by the TDC lot(s) and the developed or 
developable lot(s) that demonstrates that the open space easement grant or offer 
to dedicate required in Section 3 above has been recorded in the chain of title. 

 
5) B. No development, as defined in Section 30106 of the Coastal Act, grazing, or 

agricultural activities shall occur on the TDC lot(s) on which development rights 
will be extinguished except for: 
 

(a) Brush clearance required by Los Angeles County for permitted 
structures on adjacent parcels;  

(b) planting of native vegetation and other restoration activities, if 
approved by the Commission in a coastal development permit;  

(c) construction and maintenance of public hiking trails, if approved by 
the Commission in a coastal development permit; and  

(d) development of existing easements for roads, trails, and utilities if 
approved by the Commission in a coastal development permit. 

 
2. Condition Compliance 
 
Within one year of Commission action on this coastal development permit application, 
or within such additional time as the Executive Director may grant for good cause, the 
applicant shall satisfy all requirements specified in the conditions hereto that the 
applicant is required to satisfy prior to issuance of this permit.  Failure to comply with 
this requirement will result in a violation of the subject permit and the commencement of 
enforcement proceedings, including potential judicial action and administrative orders, 
as well as the recordation of a notice of violation in the chain of title for the property. 
This condition does not limit or delay any enforcement action by the Commission or the 
E.D. regarding existing development that has not been approved or conditionally 
approved by the Commission.  
 
 
IV. Findings and Declarations
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The Commission hereby finds and declares: 
 
A. Project Description and Background 
 
The applicant proposes after-the-fact approval of the subject parcel (Assessor’s Parcel 
Number 4453-025-003) that was approved by Los Angeles County pursuant to 
Conditional Certificate of Compliance #88-1119. 
 
The project site is a vacant 8.7-acre parcel located on Piuma Road, approximately 5 
miles east of the intersection of Piuma Road and Malibu Canyon Road in the Santa 
Monica Mountain area in western Los Angeles County.  The site lies within upper Dark 
Canyon, which contributes to the greater Cold Creek watershed.  Access to the site is 
from Piuma Road via an unimproved access road (Rotunde Mesa Road).  The site is 
predominantly vegetated with mixed chaparral that is undisturbed with the exception of 
an unimproved road (Rotunde Mesa) leading to neighboring properties and a short dirt 
road leading to a small knob onsite.  Both dirt access roads predate the effective date of 
the Coastal Act in 1977 and can be seen on aerial photos of the site taken in 1976.  The 
1986 Malibu/Santa Monica Mountains Land Use Plan designates the subject parcel as 
located within the Cold Canyon Resource Management Area .  The LUP policies for the 
Cold Canyon Resource Management area allow divisions of parcels 20 acres or more, 
as long as all other policy requirements can be met and each parcel created is at least 
20 acres in size.  The guidelines also allow one residential unit per parcel for lots 20 
acres or less in size. 
 
The subject 8.7-acre parcel was created by deed in 1966 as part of a five-lot subdivision 
of an approximately 58-acre parcel.  On May 3, 1966, James P. Feightner created four 
parcels (4453-025-001, 002, 003, and 4453-002-040) and a remainder lot from an 
approximately 58-acre parcel.  On August 30, 1966 Feightner further subdivided the 
remainder parcel, creating four additional parcels (4453-025-006, 007, 040 and a single 
parcel that was later subdivided into three parcels 4453-022-031, 037, and 038).  In 
total, the original subdivision and subsequent subdivisions created what today exists as 
10 separate lots.  The May and August subdivisions in 1966 were not properly permitted 
pursuant to the requirements of the Subdivision Map Act and Los Angeles County 
Planning and Zoning Codes.  In 1988, the County of Los Angeles issued a Conditional 
Certificate of Compliance (CC-88-1119) to “legalize” the subject property pursuant to 
the Subdivision Map Act.  In 1992 the County of Los Angeles issued a clearance of 
conditions on Certificate of Compliance CC-88-1119.  Although the 1966 subdivision 
occurred prior to the effective date of the Coastal Act in 1977, because these lots were 
created in non-compliance with the requirements of the Subdivision Map Act of 1972 
and Los Angeles County Planning and Zoning Codes, the subdivision was not 
recognized as creating new lots until the County issued the Condition Certificate of 
Compliance in 1988.  The issuance of the 1988 Conditional Certificate of Compliance 
that “legalized” the subject lot pursuant to the Subdivision Map act is, in effect, a 
subdivision of land and, therefore, requires a coastal development permit.  However, the 
landowner at the time failed to secure a coastal development permit for the underlying 
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subdivision that created the parcel.  The applicant is now requesting after-the-fact 
approval for the creation of the subject parcel through this coastal development permit.   
 
On October 27, 1982 the Commission denied an application (CDP Application 5-82-596) 
to subdivide a single 39-acre parcel that encompassed what are now considered 
parcels with APN 4453-025-001, 002, 003 (the subject parcel), and 4453-002-040 into 
three parcels of 17, 10, and 11 acres.  In the 1982 findings for application 5-82-596, the 
Commission notes that the 39-acre parcel is located within an area then designated by 
Los Angeles County as a buffer zone to the Malibu Canyon Significant Ecological Area.  
The sensitivity of this area, coupled with the impacts of development in what was then 
an undeveloped highly scenic area, led the Commission to deny the proposed 
subdivision.  Following the October 1982 hearing, though, the Commission approved 
single-family residences on at least three of the 10 parcels created as part of the 1966 
and subsequent subdivisions, including parcels with APN 4453-025-002 (CDP 5-89-
272), 4453-025-031 (P-10-31-77-2186 and 4-03-054-X), and 4453-002-040 (4-93-192).  
Houses were subsequently built on all three of these parcels. 
 
B. Cumulative Impacts 
 
The Commission has consistently emphasized the need to address the cumulative 
impacts of new development in the Malibu/Santa Monica Mountains area.  Section 
30250(a) of the Coastal Act states: 
 

New residential, commercial, or industrial development, except as 
otherwise provided in this division, shall be located within, 
contiguous with, or in close proximity to, existing developed areas 
able to accommodate it or, where such areas are not able to 
accommodate it, in other areas with adequate public services and 
where it will not have significant adverse effects, either individually 
or cumulatively, on coastal resources.  In addition, land divisions, 
other than leases for agricultural uses, outside existing developed 
areas shall be permitted only where 50 percent of the usable parcels 
in the area have been developed and the created parcels would be no 
smaller than the average size of surrounding parcels. 

 
Section 30105.5 of the Coastal Act defines the term “cumulatively” as it is used in 
Section 30250(a) to mean: 
 

[T]he incremental effects of an individual project shall be reviewed in 
connection with the effects of past projects, the effects of other 
current projects, and the effects of probable future projects. 

 
The applicant is requesting after-the-fact approval of an unpermitted subdivision that 
created the subject 8.7-acre parcel.  The subject lot (Assessor’s Parcel Number 4453-
0025-003) was created by deed in 1966 as part of an unpermitted five-lot subdivision of 
an approximately 58-acre parcel (Exhibit 2).  This subdivision resulted in the subject 
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8.7-acre lot and 4 remaining lots. One of the five lots was further subdivided twice in the 
1960’s and 70’s into six separate lots.  The following ten lots were a part of the original 
58-acre lot that was subdivided in 1966: 4453-025-001; 4453-025-002; 4453-025-003; 
4453-025-006; 4453-025-007; 4453-025-031; 4453-025-037; 4453-025-038; 4453-025-
040; and 4453-002-040. 
 
The 1966 subdivision that created the subject lot was not properly permitted pursuant to 
the requirements of the Subdivision Map Act and Los Angeles County Planning and 
Zoning Codes.  In 1988, the County of Los Angeles issued a Conditional Certificate of 
Compliance (CC-88-1119) on the property to legalize the parcel pursuant to the 
Subdivision Map Act.  In 1992, the County of Los Angeles issued a clearance of 
conditions on the Certificate of Compliance. Certificate of Compliance CC-88-1119 for 
the subject site was issued after the effective date of the Coastal Act. The 1988 
Certificate of Compliance that legalized this lot pursuant to the Subdivision Map Act is a  
land division.  Although the 1966 five-lot subdivision occurred prior the effective date of 
the Coastal Act in 1977, these lots were created in non-compliance with the 
requirements of the Subdivison Map Act and Los Angeles County Planning and Zoning 
Codes in effect at the time of creation, and therefore, this development is not entitled to 
a permit exemption under the vested rights provision of the Coastal Act.   
 
The Coastal Act includes land divisions in the definition of development.  Section 30601 
states that “development” includes: 
 

“… subdivision pursuant to the Subdivision Map Act (commencing with Section 66410 
of the Government Code), and any other division of land, including lot splits, except 
where the land division is brought about in connection with the purchase of such land 
by a public agency for public recreational use …” 

 
Because they constitute development, all land divisions must be authorized in a coastal 
development permit. (Section 30600). The Commission, through past permit actions, 
has considered “land division” to include:  subdivisions (through parcel map, tract map, 
grant deed or any other method), lot line adjustments, redivisions, mergers and 
certificates of compliance that legalize parcels previously created without required 
approvals. The action of issuing such a certificate of compliance grants government 
authorization for a parcel that was previously created illegally, through means that did 
not comply with the laws in effect at the time. This type of certificate, for the first time, 
authorizes the land division that created a new parcel.  Therefore it constitutes 
development under the Coastal Act, and requires a coastal development permit. 
 
As such, the issuance of CC-88-1119 constitutes a land division creating the subject 
parcel that occurred after the effective date of the Coastal Act. Such a land division 
should have been authorized through a coastal development permit. However, the 
landowner at the time failed to secure a coastal development permit for the Certificate of 
Compliance.  The applicant is now requesting after-the-fact authorization for the land 
division that created the subject site as part of this application. 
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The Commission typically reviews the creation of lots through a division of land in a 
comprehensive manner and not on a piecemeal basis.  The Commission review 
typically entails an analysis of the individual and cumulative impacts of the subdivision 
on coastal resources.  To accomplish this the Commission reviews the proposed lot 
sizes and lot configurations to ensure consistency with minimum lot size requirements 
of the LUP, surrounding lot sizes, and to ensure each lot can be developed consistent 
with Chapter Three Policies of the Coastal Act.  To adequately analyze the 
environmental impacts of a subdivision and determine consistency with Chapter Three 
Policies of the Coastal Act the applicant is required to submit detailed grading plans, 
geology reports, percolation tests, biological studies, viewshed analysis and other 
studies that encompass the entire subdivision.   
 
In this case, a comprehensive analysis of the multiple land divisions, which created a 
total of ten separate parcels (including the subject parcel), is not possible because the 
lots have been sold to multiple owners and the Commission has permitted development 
on several of the newly created parcels, including three of the parcels directly adjacent 
to the subject parcel.  In 1977 the Commission approved CDP P-10-31-77-2186 for a 
single-family residence on parcel 4453-025-031.  In 1989, the Commission approved 
Coastal Development Permit 5-89-272 on parcel 4453-025-002 for construction of a 
single-family residence.  Additionally, in 1994 the Commission approved CDP 4-93-192 
for a single-family residence on parcel 4453-002-040.  Given these previous approvals, 
the Commission review, in this case, is limited to the subject 8.7-acre parcel. 
 
The subject parcel and adjacent parcels that were subject to the underlying subdivision 
are in separate ownerships and the current landowners were not involved in the original 
subdivision of the original parent parcel.  The Commission recently addressed this 
specific situation in the approval of the Malibu Local Coastal Program (LCP).  Although 
the Malibu LCP is not the standard of review for development in Los Angels County, the 
LCP provides policy guidance regarding the certificate of compliance issue in this 
particular case.  The Commission found in the approval of the Malibu LCP that: 
 

A land division for which a certificate of compliance is requested 
may be approved where the land division complies with all 
requirements of Section 15.2 except the minimum parcel size, in two 
situations:  1) where the Coastal Commission previously approved a 
permit for development on one of the parcels created from the same 
parent parcel, those parcels do not have a common owner, and the 
owner requesting the certificate of compliance acquired the parcel 
prior to certification of the LCP in a good-faith, arm’s length 
transaction and 2) where the parcel for which the certificate is 
requested is not in common ownership with any other contiguous 
parcels created from the same parent parcel and the owner acquired 
the parcel prior to certification of the LCP in a good-faith, arm’s 
length transaction.  (Sections 15.3 (C) and (D)).  These provisions will 
prevent hardship to a subsequent purchaser, who was not the one 
who illegally subdivided the property and did not know or have 
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reason to know that the parcel was created without compliance with 
the Coastal Act, if applicable, or other state laws or local ordinances.  
For all certificates of compliance that require a coastal development 
permit, a transfer of development credit is required to mitigate the 
cumulative impacts on coastal resources from creating a new parcel. 

 
In this case, the Commission has approved permits for residential development on 
several of the parcels created from the same parent parcel, the applicant purchased the 
property in a good faith, arm’s length transaction, and the subject parcel is not in current 
ownership with any other contiguous parcels created from the parent parcel.  Therefore, 
the Commission finds that given the above set of facts in this particular case, approval 
of the certificate of compliance is appropriate.  Given the facts of this particular case, 
denial of the coastal development permit would result in an unreasonable hardship to 
the applicant who purchased this property in good faith without knowing the subject 
parcel was created without the benefit of a coastal development permit. The 
Commission has authorized residential development on three parcels adjacent to the 
project site that were also part of the original parent parcel. Since these parcels are now 
developed and each are in separate ownership (the other undeveloped parcels that are 
part of the illegal subdivision are also in separate ownership), it would be extremely 
difficult to undo the illegal land divisions to remedy the violation. Re-assembling the 
illegal parcels back into the original parent parcel would require undoing past land sales, 
and removing existing, permitted residential development.   
 
Nonetheless, the creation of an additional parcel in the Santa Monica Mountains will 
result in adverse cumulative impacts to coastal resources. The creation of a new parcel 
will ultimately result in the development of an additional single-family residence 
(although no physical development is proposed at this time). Development of the site 
will result in landform alteration and potential impacts to visual resources. The eventual 
development of the site will also result in the removal of undisturbed chaparral habitat 
that the Commission considers to be environmentally sensitive habitat area (ESHA). 
Chaparral ESHA will be removed for the construction of a road and building pad, as well 
as for fuel modification required to provide fire safety for structures on the site. Further, 
development of the site will increase the amount of impervious surface on the site, 
increasing runoff. Further, pollutants commonly found in runoff associated with 
residential use include petroleum hydrocarbons including oil and grease from vehicles; 
heavy metals; synthetic organic chemicals including paint and household cleaners; soap 
and dirt from washing vehicles; dirt and vegetation from yard maintenance; litter; 
fertilizers, herbicides, and pesticides; and bacteria and pathogens from animal waste. 
These pollutants contribute to non-point source impacts to the water quality of coastal 
streams and waters. [ 
 
All of these impacts to coastal resources are particularly significant when the effects of 
all developments within an area (for instance within one watershed, or across the entire 
Santa Monica Mountains Coastal Zone) are considered in a cumulative way. The 
Commission has repeatedly emphasized the need to address the cumulative impacts of 
new development in the Malibu/Santa Monica Mountains area in past permit actions.  
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Cumulative effects of development are of particular concern because of the existence of 
thousands of undeveloped and poorly sited parcels in the mountains along with the 
potential for creating additional parcels and/or residential units through subdivisions and 
multi-unit projects.  Because of the large number of existing undeveloped lots and 
potential future development, the demands on road capacity, services, recreational 
facilities, and beaches could be expected to grow tremendously.  In addition, future 
build-out of many lots located in environmentally sensitive areas would create adverse 
cumulative impacts on coastal resources.  
 
As a means of addressing the cumulative impact problem in past actions, the 
Commission has consistently required, as a special condition to development permits 
for land divisions and multi-unit projects, participation in the Transfer Development 
Credit (TDC) program as mitigation. Following is the background of the development of 
the TDC program. 
 

TDC Program Background 
 
In 1978, the report entitled “Cumulative Impacts of Potential Development in the Santa 
Monica Mountains Coastal Zone” was prepared for the Santa Monica Mountains 
Comprehensive Planning Commission and the Coastal Commission.  The report 
identified some 5,200 undeveloped parcels in small-lot subdivisions and 3,400 other 
undeveloped parcels in the Los Angeles County portion of the Santa Monica Mountains 
area (the area considered in this report included the area now incorporated as the City 
of Malibu, as well as the unincorporated area remaining under the jurisdiction of Los 
Angeles County), for total of approximately 8,600 undeveloped lots.  Because of the 
large number of existing lots, greatly increased demands on coastal roads, services, 
recreational facilities, and beaches would result from development of these lots.  The 
limited road network that provides access to and from the City already experiences 
extremely heavy traffic, particularly on weekends, and future development of existing, 
vacant lots will further increase this traffic.  Additionally, an example of limited services 
is the absence of a City-wide municipal sewer system, which requires that most new 
residential development must dispose of sewage onsite.  Thus, the 1978 report 
recommended that land divisions should not be approved if they increased the total 
number of lots in the Santa Monica Mountains coastal zone, including Malibu.  In other 
words, the study recommended that a means should be found to combine existing lots 
or otherwise retire existing lots so that new land divisions would not result in a net 
increase in the amount of development that could occur.   
 
At the same time, the Coastal Commission was faced with applications for land 
divisions which raised at least one, and sometimes a second, major issue of 
conformance with the policies of the Coastal Act.  The major issue raised by all 
proposed land divisions both inside and outside the existing developed areas in the 
region was the significant cumulative impacts that would result from development of the 
large number of existing undeveloped lots mentioned above.  The second issue, raised 
by some land divisions, was the technical requirement of Section 30250(a) of the 
Coastal Act regarding new land divisions outside existing developed areas.  That 



CDP 4-06-034 (Neil) 
Page 11 

section requires that such land divisions shall be permitted only where 50 percent of the 
usable parcels in the area have been developed and where other criteria are met.  The 
Commission found that “existing developed area” applied only to the urbanized strip, or 
coastal terrace, along Pacific Coast Highway and did not apply to the interior of the 
Santa Monica Mountains.  The Commission further found that because cumulative 
impacts would result from development of existing lots throughout the region as a 
whole, in order to assess whether new lots should be created through new land 
divisions, the area addressed by the 50% criterion should be the entire market area, 
amounting to the entire Malibu/Santa Monica Mountains coastal zone because 
development would impact common coastal resources and public access routes and 
because of comparable proximity to employment centers, recreational resources, and 
use of the same water supply, roads or other public services.  
 
Based on these concerns, the Commission found no alternative to denial of a number of 
land divisions requested in the area (#507-77, Bel Mar Estates; #527-77, Schiff; #28-78, 
Brown).  Faced with continuing applications, the Commission  adopted conditions to 
implement the TDC program through a series of permit decisions (#155-78, Zal;:#158-
78 Eide).  The program was designed to address both the cumulative impact problem 
represented by the large number of existing lots and the technical criteria of Section 
30250(a) regarding proposed land divisions outside the coastal terrace.   
 
The TDC program ensures that no net increase in development occurs, even if land 
divisions are approved.  The developability of existing parcels is extinguished at the 
same time new parcels are created, in order to accomplish this end.  Because under 
this program land divisions do not add to the stock of parcels eligible for future potential 
development and, in fact, “transfer” development (parcels) to more appropriate areas, 
the potential cumulative impacts are mitigated.  Similarly, because land divisions 
coupled with lot retirement do not increase the number of potentially usable parcels, the 
technical criterion of 30250(a) concerning 50% of the usable parcels in the area is, in 
effect, met.   
 
In addition to assuring conformance with Section 30250(a), the TDC program 
implements the objectives articulated in the following Coastal Act sections: Sections 
30210 and 30211, which state in part, that maximum public access and recreational 
opportunities shall be provided to all people, consistent with private property rights and 
new development shall not interfere with the public’s right of access to the sea; Section 
30251, which requires that scenic and visual qualities of coastal areas be considered 
and protected as a resource of importance; Section 30231, which requires maintaining 
the biological productivity and quality of streams and other water bodies; Section 30240, 
which states in part, that environmentally sensitive habitat areas shall be protected 
against any significant disruption of habitat values; Section 30253, which requires that 
new development minimize risks to life and property in areas of high hazard and that 
such development neither create nor contribute to erosion, geologic instability or 
destruction of the site or surrounding area; and, Section 30254 which requires that 
limited capacity in existing public facilities be reserved for priority uses 
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The program was seen, in connection with these first permit actions, as a pilot program.  
Later, as applications for land divisions continued to be filed, the program was extended 
(#346-78; Flood and #119-78, Markham).  The program was later applied to 
construction of multi-family projects, not involving land divisions, and the sliding scale 
TDC requirement for multi-family projects with relatively small units was also instituted 
(#182-81; Malibu Deville and #196-81, Malibu Pacifica).  The program was fully 
described in the Interpretive Guidelines for the Malibu/Santa Monica Mountains Coastal 
Zone which were adopted by the Commission on July 16, 1979 and later revised on 
June 17, 1981. 
 
In these actions the Commission reaffirmed the appropriateness of the TDC program to 
mitigate cumulative impacts from creation of new developable lots throughout the 
Malibu/Santa Monica Mountains area. For example, in the Malibu Deville permit and 
Malibu Pacifica permits noted above the Commission reaffirmed the direct mitigation 
embodied in the TDC program and found it to be necessary throughout the Malibu 
coastal zone, including existing developed areas.  Later Commission permit decisions 
also reaffirmed the use of the program (#5-83-43, Heathercliff).   
 
In 1985, the Commission certified the Malibu/Santa Monica Mountains Land Use Plan 
(LUP) with Suggested Modifications. One suggested modification the Commission 
made to the County was that the TDC program be added to the LUP to address the 
mitigation of the cumulative impacts of development. When the County submitted their 
revised LUP in 1986, it did not include a TDC program. However, the LUP did include 
(Policy P272) six alternative techniques to reduce the potential buildout of existing non-
conforming lots. The LUP was certified with these six provisions and no TDC program; 
however, the County never adopted an implementation plan or otherwise implemented 
any of its proposals for reducing the potential buildout of existing lots.  
 
In several permit actions after the LUP certification [5-86-592 (Central Diagnostic Labs), 
5-86-951 (Ehrman and Coombs), 5-85-459A2 (Ohanian), and 5-86-299A2 and A3 
(Young and Golling)], the Commission found that until such time as the County did have 
the means to implement these programs, it was necessary to continue to require 
permittees to participate in the TDC program as a way to mitigate the cumulative 
impacts of new subdivisions and multi-family project. Without this means of mitigation, 
the Commission found that it would have no alternative but to deny the proposed 
subdivisions.     
 
The Commission reviewed the Malibu/Santa Monica Mountains TDC program at the 
May 1999 hearing. The report for the Commission’s consideration (Review of the 
Malibu/Santa Monica Mountains Transfer of Development Credit (TDC) Program, 
California Coastal Commission, dated April 25, 1996) details the “donor areas” where 
parcels can qualify for TDC credit if they are retired. The criteria for retiring development 
rights on donor parcels is also discussed in this report.  
 
The Commission’s evaluation of the TDC program completed in June 1999 as part of 
the Regional Cumulative Assessment Project, Findings and Recommendations, Santa 
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Monica Mountains/Malibu Area (ReCAP), confirmed the effectiveness of the TDC 
program in mitigating cumulative impacts of development in the Malibu/Santa Monica 
Mountains area.  The ReCAP report evaluated potential maximum buildout scenarios 
under land use plan densities current at the time and identified potential impacts from 
the development in the region including, in part, that1:  
 

• The number of residential units could increase from the buildout of existing 
vacant lots. The ReCAP project scenarios estimated that if existing vacant lots 
were to be developed, even without additional subdivisions, the number of 
residential units in the overall region could increase by 60%; 
• The overall number of parcels could increase through potential subdivision of 
existing vacant lots. If not offset by TDCs this could greatly increase current 
levels of development in the region;   
• Hundreds of additional residential units could be added through second units 
and legalization of previously created but unrecorded lots; 
• Impacts could increase because In general, parcels available for future 
development have significantly greater constraints -- such as steep slopes and 
sensitive resources -- than do the parcels where the Commission has previously 
approved development.  

  
The report concluded that the amount of potential future development coupled with the 
topographic, infrastructure and resource constraints of the area suggest a potential for 
significant cumulative impacts from new development in the Malibu/Santa Monica 
Mountains area.  The report noted that some regulatory tools, for example denying 
proposals to extend infrastructure into undeveloped areas, adopting mitigating 
conditions on permits, and reducing hillside densities, could help mitigate the impacts. 
But the Commission found: 
 

“Developing to the maximum densities designated through the various plans for the 
region would result in the same significant cumulative impacts documented in the late 
1970s.  The use of the various regulatory tools discussed above can reduce the levels of 
impacts.  However, because of the total number of parcels that could be developed, 
these regulatory tools alone will not decrease the level of development enough to 
adequately address the impacts.  While development of the existing parcels will lead to 
additional impacts, any further increase in the potential density of the region, created 
through additional subdivisions, will lead to further impacts.  Therefore, an objective in 
addressing cumulative impacts of growth and development in the ReCAP region is to 
prevent a further increase in the overall number of lots that can be developed.”  2

 
The ReCAP report went on to note that the TDC program implemented by the 
Commission effectively mitigated impacts of proposed new subdivisions by retiring 
development potential on approximately 1,051 existing residential lots covering about 

                                            
1 California Coastal Commission, Regional Cumulative Assessment Project, Findings 
and Recommendations, Santa Monica Mountains/Malibu Area, June 1999, pp. 17-20. 
2  California Coastal Commission, 1999, pp. 19-20. 
 



CDP 4-06-034 (Neil) 
Page 14 

1,673 acres of land in the Santa Monica Mountains/Malibu region while allowing 
subdivisions to create about 700 new lots. Most retired lots were located in the small 
lots subdivisions and without these lots being retired ReCAP estimated that about 1,145 
new residential units could have been developed.  The result of this program has been 
to not only reduce the overall density of development in the region, but also to direct 
development to more appropriate locations. For example, density in the small lots 
subdivisions has been reduced and lots containing significant sensitive resources have 
been retired. 3   Nevertheless, the ReCAP report indicated that there still are 
approximately 1,370 vacant existing parcels in the City of Malibu.  Thus, there is the 
potential for significant adverse cumulative impacts to coastal resources simply from 
future development of the existing parcels. 
 
The Coastal Commission acted in June 1999 to adopt the ReCAP recommendations, 
which included modifications to the TDC program criteria, including the limiting of donor 
areas within small lot subdivisions, allowing for the retirement of parcels adjacent to 
parklands, and within significant watersheds, wildlife corridors, and environmentally 
sensitive habitat area.   
 
The TDC program has resulted in the retirement from development of existing, poorly 
sited, and non-conforming parcels at the same time new parcels or units were created.  
The intent of the program is to insure that no net increase in residential units results 
from the approval of land divisions or multi-family projects while allowing development 
to proceed consistent with the requirements of §30250(a).  In summary, the 
Commission has found that the TDC program remains a valid means of mitigating 
cumulative impacts.  Without some means of mitigation, the Commission would have no 
alternative but to deny land division projects, based on the provisions of §30250(a) of 
the Coastal Act. 
 
The applicant is requesting approval of a subdivision to create a new 8.7-acre parcel in 
the Santa Monica Mountains. The Coastal Commission finds that the incremental 
contribution to cumulative impacts would be the creation, in this case, of one additional 
lot.  As discussed above, the creation of an additional parcel and the future 
development of a residence on that parcel will result in adverse impacts, including the 
removal of ESHA, increase in impermeable surfaces and pollutants, as well as traffic, 
sewage disposal, recreational uses, visual scenic quality, and resource degradation. As 
discussed above, if all existing lots in the Santa Monica Mountains are developed there 
will be significant adverse cumulative impacts on coastal resources. As a result, the 
Commission finds that if the subject new lot is created, it will contribute to the 
cumulative adverse impacts to coastal resources.  However, if development rights are 
retired on an existing lot, the subject new lot can be created while minimizing adverse 
impacts to coastal resources.    Therefore, the Commission finds it necessary to impose 
cumulative impact mitigation requirements as a condition of approval of this permit in 

                                            
3 California Coastal Commission, 1999, pp. 20-28. 
 



CDP 4-06-034 (Neil) 
Page 15 

order to insure that the cumulative impacts of the creation of an additional buildable lot 
is adequately mitigated.  
  
Therefore, Special Condition One (1) requires the applicant to mitigate the cumulative 
impacts of the development of this property, through the purchase of one (1) TDC The 
Commission finds that, as conditioned, the proposed project is consistent with §30250 
of the Coastal Act. 
 
C. Violations 
 
Unpermitted development occurred on the subject parcel prior to submission of this 
permit application involving creation of the subject lot from an approximately 58-acre 
parcel.  The 1966 subdivision that created the subject lot was not properly permitted 
pursuant to the requirements of the Subdivision Map Act and Los Angeles County 
Planning and Zoning codes.  In 1988, the County of Los Angeles issued a Conditional 
Certificate of Compliance (CC–88-1119) on the property to legalize the parcel pursuant 
to the Subdivision Map Act.  Issuance of the 1988 Certificate of Compliance, which 
legalized this lot pursuant to the Subdivision Map Act, is a subdivision and, therefore, 
requires a coastal development permit.  However, the landowners at the time failed to 
secure a coastal development permit for the subdivision.  The applicant is now 
requesting after-the-fact approval to authorize the subject parcel as it was created 
pursuant to the  1988 Certificate of Compliance in order to address the unpermitted 
development.   
 
In order to ensure that the matter of unpermitted development is resolved in timely 
manner, Special Condition Two (2) requires the applicant satisfy all conditions of this 
permit that are prerequisite to the issuance of this permit within one year of commission 
action, or within such additional time as the Executive Director may grant for good 
cause. 
 
Consideration of this application by the Commission has been based solely upon the 
Chapter 3 policies of the Coastal Act.  Review of this permit does not constitute a waiver 
of any legal action with regard to the alleged violation nor does it constitute an 
admission as to the legality of any development undertaken on the subject site without a 
coastal permit. 
 
D. Local Coastal Program 
 
Section 30604 of the Coastal Act states: 

 
a) Prior to certification of the local coastal program, a coastal 
development permit shall be issued if the issuing agency, or the 
commission on appeal, finds that the proposed development is in 
conformity with the provisions of Chapter 3 (commencing with Section 
30200) of this division and that the permitted development will not 
prejudice the ability of the local government to prepare a local program 
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that is in conformity with the provisions of Chapter 3 (commencing with 
Section 30200). 
 

Section 30604(a) of the Coastal Act provides that the Commission shall issue a Coastal 
Development Permit only if the project will not prejudice the ability of the local 
government having jurisdiction to prepare a Local Coastal Program, which conforms to 
Chapter 3 policies of the Coastal Act.  The preceding sections provide findings that the 
proposed project will be in conformity with the provisions of Chapter 3 if certain 
conditions are incorporated into the projects and are accepted by the applicant.  As 
conditioned, the proposed developments will not create adverse impacts and is found to 
be consistent with the applicable policies contained in Chapter 3.  Therefore, the 
Commission finds that approval of the proposed developments, as conditioned, will not 
prejudice the County of Los Angeles’ ability to prepare a Local Coastal Program for this 
area which is also consistent with the policies of Chapter 3 of the Coastal Act, as 
required by Section 30604(a). 
 
 
E. California Environmental Quality Act 
 
Section 13096(a) of the Commission's administrative regulations requires Commission 
approval of a Coastal Development Permit application to be supported by a finding 
showing the application, as conditioned by any conditions of approval, to be consistent 
with any applicable requirements of the California Environmental Quality Act (CEQA).  
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being 
approved if there are feasible alternatives or feasible mitigation measures available 
which would substantially lessen any significant adverse effect that the activity may 
have on the environment. 
 
The Commission finds that the proposed projects, as conditioned, will not have 
significant adverse effects on the environment within the meaning of the California 
Environmental Quality Act of 1970.  Therefore, the proposed project, as conditioned, 
has been adequately mitigated and is determined to be consistent with CEQA and the 
policies of the Coastal Act. 



Source:  Thomas Brothers Maps, 1999

Project 
Area

E
xhibit 1

C
D

P 4-06-034

Project A
rea



E
xhibit 2a

C
D

P 4-06-034

Parcel M
aps

Subject Parcel

Parcels Included in Original 58-Acre Lot Pre-1966 (see also Exhibit 2b)

Subject 8.7-Acre Parcel



Parcels Included in Original 58-Acre Lot Pre-1966 (see also Exhibit 2a)

E
xhibit 2b

C
D

P 4-06-034

Parcel M
aps



Exhibit 3

CDP 4-06-034

Certificate of 
Compliance








