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STAFF REPORT:  APPEAL 
 

SUBSTANTIAL ISSUE  
 
 
APPEAL NO.:   A-1-MEN-06-047 
 
APPLICANTS:   Kathleen Elliott Lloyd, Irene Elliott, Lynn & Donna Shalley 

 
AGENT:    Rick Jurczynski 

 
LOCAL GOVERNMENT:  County of Mendocino 
 
DECISION:    Approval with Conditions 
 
PROJECT LOCATION: On the north side of Albion Ridge Road, approxiately 1/4 

mile east of its intersection with Highway One at 33800 
Albion Ridge Road (APN 123-170-19). 

 
PROJECT DESCRIPTION: (1) Construct a 2,761-square-foot, two-story single-family 

residence with a maximum average height of 24 feet above 
natural grade with an attached 790-square-foot garage for a 
total of 3,551 square feet, (2) construct a retaining wall and 
driveway, (3) install a septic system and underground 
utilities, (4) convert an existing test well to a production 
well, and (5) grade approximately 30 cubic yards. 

 
APPELLANTS: (1) Rixanne Wehren 
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 (2) Commissioners Mike Reilly & Mary Shallenberger 

           
SUBSTANTIVE FILE: (1) Mendocino County CDP No. 28-2006; 
DOCUMENTS                                   (2) Mendocino County Local Coastal Program 
 
 
 

SUMMARY OF STAFF RECOMMENDATION: 
 

 
The staff recommends that the Commission, after public hearing, determine that a 
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been filed, 
and that the Commission hold a de novo hearing, because the appellants have raised a substantial 
issue with the local government’s action and its consistency with certified Local Coastal 
Program (LCP) policies relating to the protection of visual resources. 
  
The development, as approved by the County, consists of (1) construction of a 2,761-square-foot, 
two-story single-family residence with a maximum average height of 24 feet above natural grade 
with an attached 790-square-foot garage for a total of 3,551 square feet, (2) construction of a 
retaining wall and driveway, (3) installation of a septic system and underground utilities, (4) 
conversion of an existing test well to a production well, and (5) grading approximately 30 cubic 
yards. 
 
The subject site is an approximately one-acre parcel located in a designated “highly scenic” area 
on the top of a ridge above the Albion River on the east side of Highway One.  The parcel is 
planned and zoned Rural Village (RV) in the County’s LCP.  The subject site is located 
adjacent to Albion Ridge Road and slopes steeply westward.  The parcel sits above the clustered 
residential village of Albion and is the last undeveloped designated RV parcel in the village. 
The approved development is highly visible from the Albion River Bridge heading southbound 
on Highway One.  The development is also visible from Albion Ridge Road, a public road.   
 
The appellants both contend that the County’s approval of the project is inconsistent with 
requirements of the Mendocino County LCP relating to the protection of visual resources, 
including LUP Policies 3.5-1 and 3.5-3 as well as Coastal Zoning Ordinance Sections 
20.504.015 and 20.504.020.  The appellants assert that as viewed from southbound Highway 
One, Albion Beach, and Albion Harbor, the approved development would not be within the 
scope and character of existing development and would not be compatible with or subordinate to 
the character of its setting as required of new development in highly scenic areas primarily 
because (1) the approved residence would be significantly larger than the neighboring homes in 
the Rural Village zoning district, (2) the approved residence would be sited in a prominent 
location near the crest of the bluff overlooking the town, and (3) the design of the house would 
stand out with its broad 64-foot width and tall 27-foot height as viewed from Highway One.   
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The primary issue raised by the appeal is whether the approved development, located in a highly 
scenic area, would be visually compatible with and subordinate to the character of its setting.  
Based on Commission staffs’ observation of the story poles during a site visit and a review of 
photographs contained in the local record, it is apparent that the approved development would be 
highly visible from southbound Highway One across the Albion River Bridge, which is the 
primary public vantage point.  The view traveling over the Albion River Bridge is particularly 
scenic, as it affords stunning views of Albion Cove to the west, views of the village of Albion to 
the east, and of Albion Flats and the harbor below.  The character of the subject viewshed as seen 
looking eastward from the Highway One bridge over the Albion River is largely defined by the 
cluster of modest-sized residences set below the peak of the ridge that rises above the south bank 
of the river. 
 
As discussed in the County’s findings, the average size of surrounding residences that comprise 
the character of the area is approximately 2,000 square feet.  The approved two-story residence is 
approximately 3,550 square feet, significantly larger than the surrounding average.  The 
prominence of the approved development would also be exacerbated by the fact that the house 
would be sited near the crest of the bluff where, when viewed from Highway One, would appear 
to partially rise above the ridge line above the rural village below.  Because of its prominent 
location near the top of the ridge, and because of its significantly larger size and bulk, the 
approved residence would dominate the view of the village as seen from southbound Highway 
One.   
 
Therefore, staff recommends that the Commission find that the project as approved by the 
County raises a substantial issue with respect to conformance of the approved project with LCP 
policies regarding visual resource protection, including LUP Policies 3.5-1 and 3.5-3 and Coastal 
Zoning Ordinance Sections 20.504.015(C)(3), 20.504.020(D), and 20.504.020(C)(1) as a 
substantial issue is raised as to whether (1) the approved development would be subordinate to 
the character of its setting, and (2) the scale of the approved development would be consistent 
with the scope and character of existing development in the surrounding neighborhood. 
 
The Motion to adopt the Staff Recommendation of Substantial Issue is found on page 5. 
 
 

STAFF NOTES: 
 

1. Appeal Process 
 
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited 
appeals to the Coastal Commission of certain local government actions on coastal development 
permits (Coastal Act Section 30603). 
 
Section 30603 states that an action taken by a local government on a coastal development permit 
application may be appealed to the Commission for certain kinds of developments, including 
developments located within certain geographic appeal areas, such as those located between the 
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sea and the first public road paralleling the sea, within one hundred feet of a wetland or stream, 
within three hundred feet of the mean high tide line or inland extent of any beach or top of the 
seaward face of a coastal bluff, or within a sensitive coastal resource area.  
 
Furthermore, developments approved by counties may be appealed if they are not designated the 
“principal permitted use" under the certified LCP.  Finally, developments which constitute major 
public works or major energy facilities may be appealed, whether approved or denied by the city 
or county.  The grounds for an appeal are limited to an allegation that the development does not 
conform to the standards set forth in the certified local coastal program and, if the development 
is located between the first public road and the sea, the public access policies set forth in the 
Coastal Act. 
 
The approved development is appealable to the Commission for two independent reasons.  First, 
the approved development is appealable to the Commission because the approved development 
is located within a sensitive coastal resource area.  With regard to the appealability of the 
approved development based on its location in a sensitive coastal resource area, Section 
20.308.110(6) of the Mendocino County Zoning Code and Section 30116 of the Coastal Act 
define sensitive coastal resource areas as “those identifiable and geographically bounded land 
and water areas within the coastal zone of vital interest and sensitivity,” including, among other 
categories, “highly scenic areas.”  The approved development is located within an area 
designated in the LCP on the certified land use map as a “highly scenic area,” and, as such, is 
appealable to the Commission.   
 
The approved development is also appealable to the Commission because the development is 
located within 300 feet of the top of the seaward face of a coastal bluff.  The site that is the 
subject of Mendocino County CDP No. 28-2006 is located 300 feet from the top of a bluff that 
rises above the Albion River estuary.  The seaward facing bluff is oriented to the northwest, 
toward Albion Cove (see photos included as Exhibit No. 6).  The portion of the Albion River 
located at the toe of the bluff below the project site is subject to tidal action.  Thus, the toe of the 
bluff adjacent to this portion of the estuary is subject to associated marine erosion.   
 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue of conformity of the approved 
project with the certified LCP.  Since the staff is recommending substantial issue, unless three 
Commissioners object, it is presumed that the appeal raises a substantial issue and the 
Commission may proceed to its de novo review.   
 
If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal raises a 
substantial issue.  It takes a majority of Commissioners present to find that no substantial issue is 
raised.   
 
The only persons qualified to testify before the Commission on the substantial issue question are 
the applicants, the appellant, and persons who made their views known to the local government 
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(or their representatives).  Testimony from other persons regarding substantial issue must be 
submitted in writing.   
 
Unless it is determined that there is no substantial issue, the Commission will proceed to the de 
novo portion of the appeal hearing and review the merits of the proposed project.  This de novo 
review may occur at the same or subsequent meeting.  If the Commission were to conduct a de 
novo hearing on the appeal, because the proposed development is located between the first public 
road and the sea, the applicable test for the Commission to consider would be whether the 
development is in conformity with the certified Local Coastal Program and with the public 
access and public recreation policies of the Coastal Act.  
 
2. Filing of Appeal 
 
Two appeals were filed including an appeal from (1) Rixanne Wehren on December 5, 2006, and 
(2) Commissioners Mike Reilly and Mary Shallenberger on December 18, 2006.  Both appeals 
were filed in a timely manner within 10 working days of receipt by the Commission of the 
County's Notice of Final Action on December 4, 2006 (Exhibit No. 9).  
 
________________________________________________________________________ 
 
 
I. MOTION, STAFF RECOMMENDATION AND RESOLUTION 
 
Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff recommends 
that the Commission determine that a substantial issue exists with respect to the grounds on 
which the appeal has been filed.  The proper motion is: 
 
 

MOTION: 
 
I move that the Commission determine that Appeal No. A-1-MEN-06-047 raises No 
Substantial Issue with respect to the grounds on which the appeal has been filed under 
Section 30603 of the Coastal Act. 
 
 
STAFF RECOMMENDATION:  
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on 
the application, and adoption of the following resolution and findings.  Passage of this 
motion will result in a finding of No Substantial Issue and the local action will become 
final and effective.  The motion passes only by an affirmative vote of the majority of the 
appointed Commissioners present. 
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RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-1-MEN-06-047 presents a substantial 
issue with respect to the grounds on which the appeal has been filed under Section 30603 
of the Coastal Act regarding consistency of the approved development with the Certified 
Local Coastal Plan and/or the public access and recreation policies of the Coastal Act. 
 

 
II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. APPELLANTS’ CONTENTIONS 
 
The Commission received one appeal from Rixanne Wehren (Appellant 1) and one appeal from 
Commissioners Mike Reilly and Mary Shallenberger (Appellant 2) of the County of 
Mendocino’s decision to approve the development.  
 
The development, as approved by the County, consists of (1) construction of a 2,761-square-foot, 
two-story single-family residence with a maximum average height of 24 feet above natural grade 
with an attached 790-square-foot garage for a total of 3,551 square feet, (2) construction of a 
retaining wall and driveway, (3) installation of a septic system and underground utilities, (4) 
conversion of an existing test well to a production well, and (5) grading approximately 30 cubic 
yards. 
 
The subject site is an approximately one-acre parcel located in a designated “highly scenic” area 
on the top of a ridge above the Albion River on the east side of Highway One.  The parcel is 
planned and zoned Rural Village (RV) in the County’s LCP.  The subject site is located adjacent 
to Albion Ridge Road and slopes steeply westward.  The parcel sits above the clustered 
residential village of Albion and is the last undeveloped designated RV parcel in the village. The 
approved development is highly visible from the Albion River Bridge heading southbound on 
Highway One.  The development is also visible from Albion Ridge Road, a public road.   

 
The appellants’ contentions are summarized below; the full texts of the two appeals are included 
as Exhibit Nos. 7 and 8.  The appellants both contend that the County’s approval of the project is 
inconsistent with requirements of the Mendocino County LCP relating to the protection of visual 
resources, including LUP Policies 3.5-1 and 3.5-3 as well as Coastal Zoning Ordinance Sections 
20.504.015 and 20.504.020.  The appellants assert that as viewed from southbound Highway 
One, Albion Beach, and Albion Harbor, the approved development would not be within the 
scope and character of existing development and would not be compatible with or subordinate to 
the character of its setting as required of new development in highly scenic areas primarily 
because (1) the approved residence would be significantly larger than the neighboring homes in 
the Rural Village zoning district, (2) would be sited in a prominent location near the crest of the 
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bluff overlooking the town, and (3) the design of the house would stand out with its broad 64-
foot width and tall 27-foot height as viewed from Highway One.  Appellant 1 also contends that 
the approved development is inconsistent with CZC Section 20.504.015(C)(10) which 
encourages that tree planting be used to screen buildings, but only in a manner that does not 
interfere with coastal and ocean views from public areas.  The appellant contends required 
landscaping will block ocean views through the site from Albion Ridge Road. 
 
B. LOCAL GOVERNMENT ACTION                                                                                                           
 
On November 20, 2006, the Mendocino County Coastal Permit Administrator approved Coastal 
Development Permit No. 28-2006 for the subject development.  The County attached to its 
coastal development permit five special conditions of approval, included in their entirety in 
Exhibit No. 9.   
 
Of particular relevance to the visual resource-related contentions of the appeal are Special 
Condition Nos. 2, 3, and 4.  Special Condition No. 2 requires that (1) the applicant submit a 
landscaping plan designed to soften and partially shield the proposed residence from public view, 
(2) the existing tree located on the northeasterly portion of the property be maintained and/or 
replaced in perpetuity, and (3) any screening vegetation that hinders the public view from Albion 
Ridge Road be trimmed to protect the view.  Special Condition No. 3 requires the applicant to 
submit an exterior lighting plan showing shielded and downcast fixtures.  Special Condition No. 
4 prohibits changes to the exterior colors or approved lighting fixtures without prior approval by 
the Coastal Permit Administrator for the life of the project. 
 
The decision of the Coastal Permit Administrator was not appealed at the local level to the 
County Board of Supervisors.  The County then issued a Notice of Final Action, which was 
received by Commission staff on December 4, 2006 (Exhibit No. 9).  Section 13573 of the 
Commission’s regulations allows for appeals of local approvals to be made directly to the 
Commission without first having exhausted all local appeals when, as here, the local jurisdiction 
charges an appeal fee for the filing and processing of local appeals. The project was appealed to 
the Commission in a timely manner on December 5, 2006 and December 18, 2006, within 10 
working days after receipt by the Commission of the Notice of Final Local Action. 
 
C. COMMISSION’S APPEAL JURISDICTION OVER PROJECT 
 
As noted above, the County’s action to approve a coastal development permit for the project with 
conditions was appealed to the Commission on the basis that the project is located (a) within a 
sensitive coastal resource area pursuant to Section 30603(a)(3) of the Coastal Act, and (b) within 
300 feet of the top of the seaward face of a coastal bluff pursuant to Section 30603(a)(2). 
 

a) Sensitive Coastal Resource Area 
 
Section 30116 of the Coastal Act defines Sensitive Coastal Resource Areas as follows: 
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"Sensitive coastal resource areas" means those identifiable and geographically bounded 
land and water areas within the coastal zone of vital interest and sensitivity.  "Sensitive 
coastal resource 
areas" include the following: 
   (a) Special marine and land habitat areas, wetlands, lagoons, and estuaries as mapped 

and designated in Part 4 of the coastal plan. 
   (b) Areas possessing significant recreational value. 
   (c) Highly scenic areas. (emphasis added) 
   (d) Archaeological sites referenced in the California Coastline and Recreation Plan or 

as designated by the State Historic Preservation Officer. 
   (e) Special communities or neighborhoods which are significant visitor destination 

areas. 
   (f) Areas that provide existing coastal housing or recreational opportunities for low- 

and moderate-income persons. 
   (g) Areas where divisions of land could substantially impair or restrict coastal access. 

 
Section 30502 of the Coastal Act indicates that sensitive coastal resource areas are areas within 
the coastal zone where the protection of coastal resources and public access requires, in addition 
to the review and approval of zoning ordinances, the review and approval by the Commission of 
other implementing actions to protect coastal resources. Sensitive coastal resource areas 
(SCRAs) can be designated either by the Commission pursuant to Section 30502 of the Coastal 
Act, or by local government by including such a designation in its Local Coastal Program (LCP).  
 
Section 30502 directs the Commission to designate SCRAs not later than September 1, 1977, 
pursuant to a report which must contain the following information: 
 

(1) A description of the coastal resources to be protected and the reasons why the area has 
been designated as a sensitive coastal resource area; 
(2) A specific determination that the designated area is of regional or statewide significance; 
(3) A specific list of significant adverse impacts that could result from development where 
zoning regulations alone may not adequately protect coastal resources or access; 
(4) A map of the area indicating its size and location. 

 
The Commission did not ultimately designate SCRAs or make recommendations to the 
Legislature, as contemplated by Section 30502 and 30502.5.  Because it did not designate 
SCRAs, the Commission does not have the authority to require local governments to adopt such 
additional implementing actions.  Nothing in Sections 30502 or 30502.5, however, overrides 
other provisions in the Coastal Act that assign primary responsibility to local governments for 
determining the contents of LCPs and that authorize local governments to take actions that are 
more protective of coastal resources than required by the Coastal Act.  Such Coastal Act 
provisions support the position that the Commission does not have the exclusive authority to 
designate SCRAs.  In 1977, the Attorney General’s Office advised the Commission that if the 
Commission decided not to designate SCRAs, local government approvals of development 
located in SCRAs delineated in LCPs would nonetheless be appealable to the Commission. 
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The ability of local governments to designate SCRAs in LCPs is further supported by the 
legislative history of changes to Section 30603.  In 1982, after the 1978 deadline for the 
Commission to designate SCRAs, the Legislature amended the provisions of Section 30603 that 
relate to appeals of development located in SCRAs.  (Cal. Stats. 1982, c. 43, sec. 19 (AB 321 - 
Hannigan).)  The Legislature's 1982 revisions to the SCRA appeal process demonstrate that the 
Commission's decision not to designate SCRAs did not have the effect of preventing local 
governments from designating SCRAs through the LCP process.  If the Commission's decision 
not to designate SCRAs rendered the Coastal Act provisions that relate to SCRAs moot, the 
Legislature's action in 1982 would have been a futile and meaningless exercise.  Instead, by 
deliberately refining the SCRA appeal process, the Legislature confirmed that local governments 
continue to have the authority to designate SCRAs.  
 
Although a city or county is not required to designate SCRAs in their LCP, at least four local 
governments have chosen to do so.  The Commission has certified LCP’s that contain SCRA 
designations from the City of Grover Beach (1982), San Luis Obispo County (1987), the City of 
Dana Point (1989) and the segment of Mendocino County’s LCP that covers areas outside of the 
Town of Mendocino (1992). 
 
Designation of SCRAs in this manner is consistent with the reservation of local authority, under 
Section 30005, to enact certain regulations more protective of coastal resources than what is 
required by the Act.  As noted above, the Coastal Act does not require local governments to 
designate SCRAs, but local governments are allowed to designate such areas. 
 
The appeal of Mendocino County Coastal Development Permit (CDP) No. 28-2006 was 
accepted by the Commission, in part, on the basis that the project site is located in a sensitive 
coastal resource area designated by Mendocino County and certified by the Commission when 
the County’s LCP was certified in 1992. 
 
The applicable designation of sensitive coastal resource areas was accomplished in the LCP by 
defining sensitive coastal resource areas within the LCP to include “highly scenic areas,” and by 
mapping specific geographic areas on the certified Land Use Maps as “highly scenic.”  Chapter 5 
of the Mendocino County General Plan Coastal Element (the certified Land Use Plan) and 
Division II of Title 20, Section 20.308.105(6) of the Mendocino County Coastal Zoning Code 
(CZC), both define “Sensitive Coastal Resource Areas” to mean “those identifiable and 
geographically bounded land and water areas within the coastal zone of vital interest and 
sensitivity.”  Subparts (c) of these sections include “highly scenic areas.”  This definition closely 
parallels the definition of SCRA contained in Section 30116 of the Coastal Act.  Mendocino 
LUP Policy 3.5 defines highly scenic areas to include, in applicable part, “those [areas] identified 
on the Land Use Maps as they are adopted.”  Adopted Land Use Map No. 18 (Albion) designates 
the area inclusive of the site that is the subject of Mendocino County CDP No. 28-2006 as highly 
scenic.  Therefore, it is clear that by defining sensitive coastal resource areas to include highly 
scenic areas, and by then mapping designated highly scenic areas on the adopted Land Use 
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Maps, the County intended that highly scenic areas be considered sensitive coastal resource 
areas.   
 
Section 30603 of the Coastal Act states that “after certification of its local coastal program, an 
action taken by a local government on a coastal development permit may be appealed to the 
Commission…”  Included in the list of appealable developments are developments approved 
within sensitive coastal resource areas.  While the Legislature has given local governments wide 
latitude to develop the content of its LCP, local governments do not have the authority to modify 
provisions of the Coastal Act, including Section 30603.    Local governments may determine, 
with the approval of the Commission during review of its LCP, what areas, for example, are 
sensitive coastal resource areas pursuant to Section 30116 or “environmentally sensitive area[s]” 
pursuant to Section 30107.5.  However, local governments may not alter the effect, under the 
Coastal Act, of that designation.  If, as in this case, an area is designated as a highly scenic area 
and a sensitive coastal resource area in the LCP, other provisions of the LCP cannot change the 
fact that under Section 30603(a)(3), these designations make coastal development permit 
approvals in highly scenic areas appealable to the Commission.  Section 30005 of the Coastal 
Act prevents local governments from imposing or enforcing regulations that are in conflict with 
the Coastal Act.  Further, the California Constitution restricts local governments from legislating 
in conflict with general law.  As the County designated “highly scenic areas” in its LCP as a 
sensitive coastal resource area, then such areas are treated as a sensitive coastal resource area 
under the Coastal Act and County approvals of coastal development permits within highly scenic 
areas are appealable under Section 30603(a)(3). 
 
Therefore, for all of the above reasons, the Commission finds that as highly scenic areas 
designated and mapped in the certified LCP are a sensitive coastal resource area,  Mendocino 
County’s approval of local  CDP No. 28-2006 for the applicants’ proposed residential 
development is appealable to the Commission under Section 30603(a)(3) of the Coastal Act.   
 

b) 300 Feet of the Top of the Seaward Face of a Coastal Bluff 
 
Coastal Act Section 30603(a)(2) includes in the list of appealable development, those  
developments approved by the local government that are located within 300 feet of the top of the 
seaward face of any coastal bluff.  “Coastal bluffs” are defined in Section 13577(h) of the 
Commission’s regulations for purposes of the Commission’s appeal jurisdiction, in applicable 
part, as “those bluffs, the toe of which is now or was historically (generally within the last 200 
years) subject to marine erosion.”  Section 13577(h) further defines “bluff edge, or line” as “the 
upper termination of a bluff, cliff, or seacliff.” 
 
The site that is the subject of Mendocino County CDP No. 28-2006 is located 300 feet from the 
top of a bluff that rises above the Albion River estuary.  The seaward facing bluff is oriented to 
the northwest, toward Albion Cove (see photos included as Exhibit No. 6).  The portion of the 
Albion River located at the toe of the bluff below the project site is subject to tidal action.  Thus, 
the toe of the bluff adjacent to this portion of the estuary is subject to associated marine erosion.   
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Therefore, the Commission finds that as the approved development is located within 300 feet of 
the top of the seaward face of a coastal bluff that is subject to marine erosion, Mendocino 
County’s approval of CDP No. 28-2006 for the applicants’ proposed residential development is 
appealable to the Commission pursuant to Section 30603(a)(2) of the Coastal Act.   
 
D. SITE DESCRIPTION 
 
The subject site is an approximately one-acre parcel located in a designated “highly scenic” area 
on the top of a ridge above the Albion River on the east side of Highway One (Exhibit Nos. 1 & 
2).  The parcel is planned and zoned Rural Village (RV) in the County’s LCP.  The subject site is 
located adjacent to Albion Ridge Road and slopes steeply westward.  The parcel sits above the 
clustered residential village of Albion and is the last undeveloped designated RV parcel in the 
village.  
 
The site is primarily vegetated with grasses and low shrubs with several clusters of coniferous 
evergreens scattered along the southern property boundary adjacent to Albion Ridge Road and 
two clusters at the southwest corner of the parcel.  With the exception of these tree clusters, the 
site is generally very exposed and the house site would be silhouetted against the sky at the peak 
of the ridge as viewed from southbound Highway One.  The approved development is also 
visible from Albion Ridge Road, a public road.   
 
E. PROJECT DESCRIPTION  
 
The development, as approved by the County, consists of (1) construction of a 2,761-square-foot, 
two-story single-family residence with a maximum average height of 24 feet above natural grade 
with an attached 790-square-foot garage for a total of 3,551 square feet, (2) construction of a 
retaining wall and driveway, (3) installation of a septic system and underground utilities, (4) 
conversion of an existing test well to a production well, and (5) grading approximately 30 cubic 
yards (see Exhibit No. 3 & 4). 
 
The approved residence would be situated near the eastern property boundary at the highest point 
of the parcel with the primary leach field sited in the middle of the parcel and the replacement 
leachfield sited near the western, downslope edge of the parcel. 
 
A previous application was submitted for the project site by the same applicant (CDP #88-2003) 
for the construction of a 4,016-square-foot, two-story, single-family residence with a maximum 
height of 28 feet from natural grade and an attached garage.  This previous application by the 
same applicant was denied by the County based on the project’s adverse impacts to visual 
resources in a mapped highly scenic area and the project’s inconsistency with the LCP requiring 
that the scale of the development and scope of the project be consistent with the surrounding 
structures in the Rural Village zone designation.  The applicant revised the project by reducing 
the overall size and height of the residence and submitted the subject permit application (CDP 
#28-2006) to the County, which was subsequently approved by the County on November 20, 
2006 and is the subject of this appeal. 
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F. SUBSTANTIAL ISSUE ANALYSIS 
 
Section 30603(b)(1) of the Coastal Act states: 
 

“The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation 
that the development does not conform to the standards set forth in the certified local 
coastal program or the public access policies set forth in this division.” 

 
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 

 
With respect to appeals to the commission after certification of a local coastal program, 
that no substantial issue exists with respect to the grounds on which an appeal has been 
filed pursuant to Section 30603. 

 
The term "substantial issue" is not defined in the Coastal Act or its implementing regulations.  
The Commission's regulations indicate simply that the Commission will hear an appeal unless it 
"finds that the appeal raises no significant question.” (Cal.  Code Regs., tit. 14, Section 
13115(b).)  In previous decisions on appeals, the Commission has been guided by the following 
factors: 
 
1. The degree of factual and legal support for the local government's decision that the 

development is consistent or inconsistent with the certified LCP and with the public 
access policies of the Coastal Act; 

 
2. The extent and scope of the development as approved or denied by the local government; 
 
3. The significance of the coastal resources affected by the decision; 
 
4. The precedential value of the local government's decision for future interpretations of its 

LCP; and 
 
5. Whether the appeal raises only local issues, or those of regional or statewide significance. 
 
Even when the Commission chooses not to hear an appeal, an appellant nevertheless may obtain 
judicial review of the local government's coastal permit decision by filing a petition for a writ of 
mandate pursuant to Code of Civil Procedure, Section 1094.5. 
 
All of the contentions raised by the appellants present potentially valid grounds for appeal in 
alleging the local approval’s inconsistency with policies of the certified LCP.  In this case, for 
the reasons discussed further below, the Commission exercises its discretion and determines that 
with respect to the allegation concerning the consistency of the project as approved with the 
provisions of the LCP requiring that development in highly scenic areas be within the scope and 
character of existing development and compatible with and subordinate to the character of the 
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setting, the appeal raises a substantial issue of conformity of the approved project with the 
certified Mendocino County LCP.   
 
1. Allegations Raising Substantial Issue Regarding Visual Resource Protection 
 
Appellant 1 and Appellant 2 both contend that the approved project is inconsistent with 
requirements of the Mendocino County LCP relating to the protection of visual resources.  
Specifically, Appellant 1 contends that the approved project is inconsistent with requirements of 
Mendocino County Coastal Zoning Ordinance Sections 20.504.020(c), 20.504.015(c), and 
20.388.005 relating to the protection of visual resources and the specific development criteria for 
the designated highly scenic area of the Rural Village zoning district.  Appellant 1 asserts that as 
viewed from Highway One, Albion Beach, and Albion Harbor, the approved residence would (1) 
be nearly twice as big as the neighboring homes in the Rural Village zoning district, (2) would be 
sited in a prominent location near the crest of the bluff overlooking the town, and (3) the design 
of the house would stand out with its broad 64-foot width and tall 27-foot height as viewed from 
Highway One.  As a result, the appellant contends that the approved development would not be 
consistent with the scope and character of existing development as required by CZC Section 
20.504.020(C) and would not be compatible with the character of its setting as required of new 
development in highly scenic areas.  Appellant 1 also cites inconsistency of the County’s 
approval with the intent of the Rural Village zoning district to preserve and maintain the 
character of the rural atmosphere and visual quality of existing coastal rural villages. 
 
Appellant 2 similarly contends that the approved project is inconsistent with requirements of 
Mendocino County Coastal Zoning Ordinance Sections 20.504.020 and 20.504.015 as well as 
LUP Policies 3.5-1 and 3.5-3 relating to the protection of visual resources.  Appellant 2 contends 
that the project as approved by the County is inconsistent with LUP Policy 3.5-1 and 3.5-3 and 
Coastal Zoning Ordinance Sections 20.504.015(C)(3), 20.504.020(D), and 20.504.020(C)(1)  as 
(1) it would not be subordinate to the character of its setting as required of new development in 
highly scenic areas, and (2) the scale of the approved development would not be consistent with 
the scope and character of existing development in the surrounding neighborhood. 
 
 
LCP Policies and Standards: 
 
Policy 3.5-1 states in applicable part: 
 
“The scenic and visual qualities of Mendocino County coastal areas shall be considered and 
protected as a protected resource of public importance.  Permitted development shall be sited 
and designed to protect views to and along the ocean and scenic coastal areas, to minimize the 
alteration of natural land forms, to be visually compatible with the character of surrounding 
areas, and where feasible, to restore and enhance visual quality in visually degraded areas.  
New development in highly scenic areas designated by the County of Mendocino Coastal 
Element shall be subordinate to the character of its setting.” (emphasis added) 
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Policy 3.5-3 states in applicable part: 
 
“The visual resource areas listed below are those which have been identified on the land use 
maps and shall be designated as “highly scenic areas,” within which new development shall be 
subordinate to the character of its setting.  Any development permitted in these areas shall 
provide for the protection of ocean and coastal views from public areas including highways, 
roads, coastal trails, vista points, beaches, parks, coastal streams, and waters used for 
recreational purposes.    …Portions of the coastal zone within the Highly Scenic Area west of 
Highway 1 between the Ten Mile River estuary south to the Navarro River as mapped with noted 
exceptions and inclusions of certain areas east of Highway 1. …In addition to other visual policy 
requirements, new development west of Highway One in designated “highly scenic areas” is 
limited to one-story (above natural grade) unless an increase in height would not affect public 
views to the ocean or be out of character with surrounding structures.  Variances from this 
standard may be allowed for planned unit development that provides clustering and other forms 
of meaningful visual mitigation.  New development should be subordinate to natural setting and 
minimize reflective surfaces…” 
 
Coastal Zoning Ordinance Section 20.504.015 states in applicable part (emphasis added): 
 
(C) Development Criteria. 
  

(1) Any development permitted in highly scenic areas shall provide for the protection of 
coastal views from public areas including highways, roads, coastal trails, vista 
points, beaches, parks, coastal streams, and waters used for recreational purposes. 

 
(2) In highly scenic areas west of Highway 1 as identified on the Coastal Element land 

use plan maps, new development shall be limited to eighteen (18) feet above natural 
grade, unless an increase in height would not affect public views to the ocean or be 
out of character with surrounding structures. 

 
(3) New development shall be subordinate to the natural setting and minimize reflective 

surfaces.  In highly scenic areas, building materials including siding and roof 
materials shall be selected to blend in hue and brightness with their surroundings.” 

 
 
Coastal Zoning Ordinance Section 20.504.020 states in applicable part (emphasis added): 

(B) The communities and service centers, designated as CRV or CFV, of Westport, Caspar, 
Albion, Elk and Manchester, and the additional areas of Little River, Anchor Bay and Gualala, 
as described below, shall have special protection as set forth in Section 20.504.020(C): 

(C) Development Criteria. 
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(1) The scale of new development (building height and bulk) shall be within the scope 
and character of existing development in the surrounding neighborhood. 

(2) New development shall be sited such that public coastal views are protected. 

(3) The location and scale of a proposed structure will not have an adverse effect on 
nearby historic structures greater than an alternative design providing the same floor 
area. Historic structure, as used in this subsection, means any structure where the 
construction date has been identified, its history has been substantiated, and only minor 
alterations have been made in character with the original architecture. 

(4) Building materials and exterior colors shall be compatible with those of existing 
structures. 

(D) The scenic and visual qualities of Mendocino County Coastal Areas shall be considered and 
protected as a resource of public importance. Permitted development shall be sited and designed 
to protect views to and along the ocean and scenic coastal areas, to minimize the alteration of 
natural land forms, to be visually compatible with the character of surrounding areas and, where 
feasible, to restore and enhance visual quality in visually degraded areas. New development in 
highly scenic areas designated by the County of Mendocino Coastal Element shall be 
subordinate to the character of its setting. (Ord. No. 3785 (part), adopted 1991) 

 
Coastal Zoning Ordinance Section 20.388.005 states: 

RV -- RURAL VILLAGE DISTRICT 

Sec. 20.388.005 Intent. 

This district is intended to preserve and maintain the character of the rural atmosphere and 
visual quality of existing coastal rural villages; to provide a variety of community-oriented 
neighborhood commercial services; and to provide and allow for mixed residential and 
commercial activities. (Ord. No. 3785 (part), adopted 1991) 

Discussion: 
 
The appellants allege that the approved development is inconsistent with the above-identified 
LCP provisions.  LUP Policy 3.5-1 states that the scenic and visual qualities of Mendocino 
County coastal areas must be considered and protected by requiring that permitted development 
be sited and designed to protect views to and along the ocean and scenic coastal areas, to 
minimize the alteration of natural land forms, to be visually compatible with the character of 
surrounding areas, and where feasible, to restore and enhance visual quality in visually degraded 
areas.  Additionally, LUP Policy 3.5-1 requires that in highly scenic areas, new development 
must be subordinate to the character of its setting. 
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LUP Policy 3.5-3 similarly requires that new development located within areas designated highly 
scenic must be subordinate to the character of its natural setting and requires any development 
permitted in these areas to provide for the protection of ocean and coastal views from public 
areas including highways, roads, coastal trails, vista points, beaches, parks, coastal streams, and 
waters used for recreational purposes.  CZC Section 20.504.015 reiterates these requirements.  

CZC Section 20.504.020, in part, sets forth special protection and development criteria for 
several communities designated as Coastal Rural Village (CRV), including the village of Albion.  
The development criteria of CZC Section 20.504.020(C) specifically requires in applicable part 
that (1) the scale of new development (building height and bulk) shall be within the scope and 
character of existing development in the surrounding neighborhood, and (2) that new 
development shall be sited such that public coastal views are protected. 

The primary issue raised by the appeal is whether the approved development, located in a highly 
scenic area, would be visually compatible with and subordinate to the character of its setting.  As 
part of the County’s review of the application, the applicants installed story poles at the project 
site, outlining the height and perimeter of the approved house in its exact location.  Based on 
Commission staff observation of the story poles during a site visit and a review of photographs 
contained in the local record, it is apparent that the approved development would be highly 
visible from southbound Highway One across the Albion River Bridge, which is the primary 
public vantage point (see Exhibit Nos. 5 & 6).  The development would also be visible from 
Albion Ridge Road, a public road that runs east-west and intersects Highway One approximately 
¼ mile west of the subject site.  The view traveling over the Albion River Bridge is particularly 
scenic, as it affords stunning views of Albion Cove to the west, views of the village of Albion to 
the east, and of Albion Flats and the harbor below.  The character of the subject viewshed as seen 
looking eastward from the Highway One bridge over the Albion River is largely defined by the 
cluster of modest-sized residences set below the peak of the ridge that rises above the south bank 
of the river.  This view is described in Section 4.9 of the County’s LUP and states, “Approaching 
from the north, motorists see one of the coast’s most striking townscapes:  a wood-trestle bridge 
in the foreground of a small village that clings to the edge of the hill.” 
 
As discussed in the County’s findings, the average size of surrounding residences that comprise 
the character of the area is approximately 2,000 square feet.  The approved two-story residence is 
approximately 3,550 square feet, significantly larger than the surrounding average.  The 
approved residence would be sited near the top of the ridge above and separated from the 
clustered residential village located downslope.  Because of its prominent location near the top of 
the ridge, and because of its significantly larger size and bulk, the approved residence would 
dominate the view of the village as seen from southbound Highway One.  As noted in the 
County’s findings, the approved structure is larger than the surrounding development.  The 
County notes that several homes located east of the subject site in an area designated Rural 
Residential (RR) are larger than the homes located in the Rural Village below.  Several of these 
homes in the RR zone are visible from Albion Ridge Road, but are out of the viewshed of 
Highway One.  Thus, although the approved residence may be more similar to the character of 
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some homes along Albion Ridge Road, it is the smaller homes of the village that comprise the 
significant character of the area as viewed from Highway One.  Additionally, the County’s 
findings indicate that the County approved permits for residential development in the RR zone 
east of the subject site range in size from approximately 1,700 square feet to approximately 
2,400 square feet (including garage), still much less than the approved 3,551-square-foot 
development in the RV zone.   
 
The prominence of the approved development would also be exacerbated by the fact that the 
house would be sited near the crest of the bluff where, when viewed from Highway One, would 
appear to partially rise above the ridge line above the rural village below.  In addition, the side of 
the house facing the highway would be relatively wide at approximately 64 feet and would 
appear relatively tall at 27 feet. 

The approved project was conditioned by the County to require the applicant to submit a 
landscaping plan that would be designed to soften and partially shield the residence from the 
western, northwestern, and eastern views.  However, it became evident to Commission staff from 
viewing the story poles from the highway that although some mature trees surround the site, and 
the County conditioned the project to require additional landscaping, existing and new trees and 
vegetation would not effectively soften or screen the design and bulk of the development to a 
degree that would significantly reduce the prominence of the approved development.  The 
overall bulk of the house and its large size in comparison with the other houses within the 
viewshed would still be readily apparent.  The County also conditioned the project to prohibit 
any changes to the exterior colors of the development, which as approved would include light 
brown siding, hunter green trim, and weathered wood composition shakes.  Although the 
approved building materials and exterior colors may be compatible with those of existing 
structures as required by the applicable development criteria set forth in CZC Section 
20.504.020(C)(4), in this case, the scale and bulk of the structure would still visibly exceed that 
of the structures that comprise the character of the surrounding area. 

Many appeals from Mendocino County raise issues of visual resource protection, and in acting 
on these appeals de novo, the Commission has denied some projects because of inconsistencies 
with visual resource protection policies.  The protection of visual resources is required under 
Section 30251of the Coastal Act, and in certifying LUP Policy 3.5-1, the Commission concurred 
with the introductory language of that policy that the scenic and visual quality of the Mendocino 
County coastal area be considered and protected as a resource of public importance.  The 
Commission often conditions permits it approves to require the applicant to relocate, redesign, or 
screen proposed development specifically to protect views of the ocean and scenic coastal areas.  
In addition, the approved development would be prominent from State Highway One, the sole 
continuous highway through the Mendocino County coastal zone.  Highway One brings visitors 
from throughout the region, state, and world to the coast to enjoy its beauty.  Thus, the appeal 
raises issues of regional and statewide significance.   
 
Therefore, the Commission finds that the project as approved by the County raises a substantial 
issue with respect to conformance of the approved project with LCP policies regarding visual 
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resource protection, including LUP Policies 3.5-1 and 3.5-3 and Coastal Zoning Ordinance 
Sections 20.504.015(C)(3), 20.504.020(D), and 20.504.020(C)(1) as the approved development 
raises a substantial issue as to whether (1) the development would be subordinate to the character 
of its setting, and (2) the scale of the approved development would be consistent with the scope 
and character of existing development in the surrounding neighborhood. 
 
2. Allegation Not Raising Substantial Issue 
 
LCP Policy 
 
Coastal Zoning Ordinance Section 20.504.015(C)(10) states: 

Section 20.504.015 Highly Scenic Areas 

… 

 (C) Development Criteria. 

… 

(10) Tree planting to screen buildings shall be encouraged, however, new development shall not 
allow trees to interfere with coastal/ocean views from public areas. 

Discussion: 
 
One contention raised by Appellant 1 does not raise a substantial issue of conformity of the 
approved project with the certified LCP.  This contention cites CZC Section 20.504.015(C)(10) 
which encourages that tree planting be used to screen buildings but only in a manner that does 
not allow trees to interfere with coastal and ocean views from public areas.  The appellant asserts 
that the approved site plan shows five clusters of evergreens to be planted along the southern 
edge of the parcel adjacent to Albion Ridge Road in a manner that would interfere with the 
public view of the coast from this portion of Albion Ridge Road.  The appellant contends that a 
landscaping plan could have corrected this oversight, but was not submitted for public review 
prior to approval of the permit.  However, the five clusters of trees shown on the site plan along 
Albion Ridge Road referred to by the appellant are existing trees rather than the approved 
proposed landscaping.  As noted above, the County conditioned the project to require the 
applicant to submit a landscaping plan for review and approval by the County prior to issuance 
of the permit.  However, this landscaping plan has not yet been prepared or submitted by the 
applicant.  In addition, the special condition requiring the submittal of a landscaping plan 
specifically states that “any screening vegetation that hinders the public’s view as seen from 
Albion Ridge Road traveling west shall be trimmed so as to protect the public view.” 
 
Therefore, the contention raised by Appellant 1 regarding the landscaping plan does not raise a 
substantial issue of conformance with the requirements of CZC Section 20.504.015(C)(10) that 
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new development shall not allow trees to interfere with coastal and ocean views from public 
areas.  Furthermore, the Commission need not do an exhaustive analysis of why this particular 
portion of the contention does not raise a substantial issue, because whether or not this particular 
portion of the contention raises a substantial issue, the result would not affect the Commission’s 
determination that the grounds for appeal raised with respect to the protection of visual 
resources, raise a substantial issue of conformance of the project as approved with the certified 
LCP. 
 
 
Conclusion 
 
The foregoing contentions raised by the appellants have been evaluated against the claim that the 
approved development raises a substantial issue in regard to conformance of the local approval 
with the certified LCP.  The Commission finds that the project as approved raises a substantial 
issue of conformance with the certified LCP in that a substantial issue is raised as to whether (1) 
the approved development would be subordinate to the character of its setting, and (2) the scale 
of the development would be consistent with the scope and character of existing development in 
the surrounding neighborhood as required by LUP Policies 3.5-1 and 3.5-3 and Coastal Zoning 
Ordinance Sections 20.504.015(C)(3), 20.504.020(D), and 20.504.020(C)(1).   
 
 
 
Exhibits: 
 
1. Regional Location Map 
2. Vicinity Map 
3. Approved Site Plan 
4. Approved Elevations & Floor Plans  
5. Photo Simulation of Approved Development prepared by Applicant 
6. Site Photos 
7. Appeal (Commissioners Reilly & Shallenberger) 
8. Appeal (Rixanne Wehren) 
9. Notice of Final Local Action & County Findings 
10. Correspondence 
 
 
 
















































































