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STAFF REPORT:  APPEAL - NO SUBSTANTIAL ISSUE 

 
LOCAL GOVERNMENT: City of Dana Point 
 
LOCAL DECISION:  Approval with Special Conditions 
 
APPEAL NUMBER:  A-5-DPT-06-471 
 
APPLICANT:   Susan Morrison 
 
AGENT:   S. Glenn Eichler 
 
APPELLANT:   Timothy McFadden 
 
PROJECT LOCATION: 24332 Santa Clara Avenue, Dana Point (Orange County) 
 
PROJECT DESCRIPTION: Demolition of an existing single-family dwelling and the construction 
of a new single-family dwelling on a coastal bluff lot with a Minor Site Development Permit to allow 
building height to be measured from top of not more than 30” of fill. 
 
SUBSTANTIVE FILE DOCUMENTS: 
 
1. City of Dana Point Local Coastal Development Permit No. 05-20 
2. City of Dana Point Minor Site Development Permit No. 05-58(M) 
 
SUMMARY OF STAFF RECOMMENDATION 
 
The staff recommends that the Commission, after public hearing, determine that NO 
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been filed 
because the project approved by the City of Dana Point is consistent with the City’s certified Local 
Coastal Plan and the public access and recreation policies in Chapter 3 of the Coastal Act and the 
issues raised by this appeal are not substantial. 
 
I. APPELLANT’S CONTENTIONS 
 
On December 6, 2006, Timothy McFadden filed the appeal of the City of Dana Point approval of 
Local Coastal Development Permit No. 05-20 and Minor Site Development Permit No. 05-58(M) 
(Exhibit #3).  Local Coastal Development Permit No. 05-20 approved the demolition and 
construction of the new single-family residence.  Minor Site Development Permit No. 05-58(M) 
approved that the building height be measured atop of not more than 30” of fill. 
 
The appellant has not asserted that the local government’s action or the approved project violates 
the City’s certified LCP.  The appellant asserts only that the applicant’s geotechnical investigation 
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regarding bluff edge and bluff stability were inaccurately completed and that the applicant’s Minor 
Site Development Permit was inaccurately obtained.  The appellant did not raise any impacts to 
public access or recreation.  The appellant is requesting that the Commission make the applicant 
adhere to the City’s requirements for obtaining a Local Coastal Development Permit and Minor Site 
Development Permit. 
 
II. LOCAL GOVERNMENT ACTION 
 
The City’s record states that the City’s Planning Commission conducted a public hearing on 
Coastal Development Permit No. 05-20 and Site Development Permit No. 05-58(M) at their 
October 4, 2006 meeting after continuing the item without conducting a hearing from their August 
16, 2006 meeting.  During the October 4, 2006 Planning Commission hearing, one speaker, the 
appellant, voiced concerns about the structural design of the residence, site drainage, bluff edge 
determination, and the proposed fill credit from which to measure height.  After closing the hearing 
and discussing the item, the Planning Commission voted to approve the proposed development by 
a 4-0 vote, with one Commissioner absent.  Timothy McFadden, the appellant, submitted a letter to 
the City Clerk on October 12, 2006, appealing the Planning Commission’s approval to the City 
Council. 
 
On November 20, 2006, the City of Dana Point City Council denied the appeal (3-0, with two 
Commissioners absent) by Timothy McFadden, the appellant, and upheld the City of Dana Point 
Planning Commission’s approval of Coastal Development Permit No. 05-20 and Site Development 
Permit No. 05-58(M). 
 
On November 22, 2006, Commission staff received the Notice of Final Action for Coastal 
Development Permit No. 05-20 and Site Development Permit No. 05-58(M) (Exhibit #2). 
 
III. APPEAL PROCEDURES 
 
After certification of a local coastal program (LCP), the Coastal Act provides for limited appeals to 
the Coastal Commission of certain local government actions on Coastal Development Permit 
applications.  Developments approved by cities or counties may be appealed if they are located 
within the appealable areas, such as those located between the sea and the first public road 
paralleling the sea, or within three hundred feet of the inland extent of any beach, mean high tide 
line, or the top of the seaward face of a coastal bluff.  Finally, developments which constitute major 
public works or major energy facilities may be appealed, whether approved or denied by the city or 
county. [Coastal Act Section 30603(a)]. 
 
Section 30603(a) of the Coastal Act identifies which types of development are appealable.  Section 
30603(a) states, in part: 
 

(a) After certification of its Local Coastal Program, an action taken by a local 
government on a Coastal Development Permit application may be appealed to the 
Commission for only the following types of developments: 

 
(1) Developments approved by the local government between the sea and the 

first public road paralleling the sea or within 300 feet of the inland extent of 
any beach or of the mean high tide line of the sea where there is no beach, 
whichever is the greater distance. 
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(2) Developments approved by the local government not included within 

paragraph (1) that are located on tidelands, submerged lands, public trust 
lands, within 100 feet of any wetland, estuary, stream, or within 300 feet of 
the top of the seaward face of any coastal bluff. 

 
The City approval of the proposed project is appealable because the project is located within the 
first public road and the sea and is within 300 feet of the top of the seaward face of a coastal bluff. 
 
Section 13111 of Title 14 of the California Code of Regulations allows an appeal of a local 
government’s decision on a coastal development permit application once the local appeal process 
has been exhausted.  In accordance with Section 13573, an appellant shall be deemed to have 
exhausted local appeals once the appellant has pursued his or her appeal to the local appellate 
body, except that exhaustion of all local appeals shall not be required if:  
 

(1)The local government or jurisdiction require an appellant to appeal to more local 
appellate bodies than have been certified as appellate bodies for permits in the coastal 
zone, in the implementation section of the Local Coastal Program. 

 
(2) An appellant was denied the right of the initial local appeal by a local ordinance which 
restricts the class of persons who may appeal a local decision. 

 
(3) An appellant was denied the right of local appeal because local notice and hearing 
procedures for the development did not comply with the provisions of this Article. 

 
(4) The local government jurisdiction charges an appeal fee for the filing or processing of 
appeals. 

 
The grounds for appeal of an approval of a local Coastal Development Permit in the appealable 
area are stated in Section 30603(b)(1), which states: 
 
  The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation that 

the development does not conform to the standards set forth in the certified Local Coastal 
Program or the public access policies set forth in this division. 

 
The action currently before the Commission is to find whether there is a "substantial issue" or "no 
substantial issue" raised by the appeal of the local approval of the proposed project.  Section 
30625(b)(2) of the Coastal Act requires a de novo hearing on the appealed project unless the 
Commission determines that no substantial issue exists with respect to the grounds for appeal. 
 
If the Commission finds that a substantial issue is raised by the appeal, the de novo hearing will be 
scheduled at a subsequent Commission hearing.  A de novo public hearing on the merits of the 
project uses the certified LCP as the standard of review.  In addition, for projects located between 
the first public road and the sea, in order for the Commission to approve such projects, findings 
must be made that any approved project is consistent with the public access and recreation 
policies of the Coastal Act.  Sections 13110-13120 of Title 14 of the California Code of Regulations 
further explain the appeal hearing process. 
 
At the hearing on the substantial issue question, proponents and opponents will have three 
minutes per side to address whether the appeal raises a substantial issue.  The only persons 
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qualified to testify before the Commission at the substantial issue portion of the appeal process are 
the applicants, persons who opposed the application before the local government (or their 
representatives), and the local government.  Testimony from other persons must be submitted in 
writing. 
 
The Commission will then vote on the substantial issue matter.  It takes a majority of 
Commissioners present to find that no substantial issue is raised by the local approval of the 
subject project. 
 
Pursuant to Section 30621 of the Coastal Act, a hearing on a coastal development permit appeal 
shall be set no later than 49-days after the date on which the appeal is filed with the Commission.  
An appeal of the above-described decision was filed on December 6, 2006.  The 49th day falls on 
January 24, 2007.  The only remaining Coastal Commission meeting scheduled between the date 
the appeal was filed and the 49-day limit is the January 10-12, 2007 meeting in Long Beach. 
 
In accordance with Section 13112 of Title 14 of the California Code of Regulations, staff requested 
on December 11, 2006 that the City of Dana Point forward all relevant documents and materials 
regarding the subject permit to the Commission’s South Coast District office in Long Beach.  The 
documents and materials relating to the City’s approval of the project are necessary to analyze the 
project’s consistency with the Coastal Act and the certified Local Coastal Program (LCP) in relation 
to the grounds of the appeal. 
 
In order to be ready for the Commission’s meeting, the staff report and recommendation for the 
appeal would have to be completed by December 28, 2006.  On December 20, 2006, the 
requested information from the City of Dana Point was received.  Therefore, the Commission staff 
was able to thoroughly analyze the appealed project and City approval in time to prepare a staff 
recommendation for the Commission’s January 2007 meeting in Long Beach. 
 
IV. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 
 
The staff recommends that the Commission determine that NO SUBSTANTIAL ISSUE exists with 
respect to the grounds on which an appeal has been filed pursuant to California Public Resources 
Code Section 30625(b)(2) and 30603(b)(1).  As approved by the local government, the 
development is consistent with the access and recreation policies in the Coastal Act. 
 
Staff recommends a YES vote on the following motion: 
 

MOTION: “I move that the Commission determine that Appeal No. A-5-DPT-06-471 
raises NO SUBSTANTIAL ISSUE with respect to the grounds on which the 
appeal has been filed under Section 30603 of the Coastal Act. 

 
Passage of this motion will result in a finding of No Substantial Issue and adoption of the following 
resolution and findings.  If the Commission finds No Substantial Issue, the Commission will not 
hear the application de novo and the local action will become final and effective.  The motion 
passes only by an affirmative vote by a majority of the Commissioners present. 
 
 
 

RESOLUTION TO FIND NO SUBSTANTIAL ISSUE FOR APPEAL NO.  A-5-DPT-06-471: 
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The Commission finds that Appeal No. A-5-DPT-06-471 does not present a substantial 
issue with respect to the grounds on which the appeal has been filed under § 30603 of the 
Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the public 
access and recreation policies of the Coastal Act. 

 
V. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. PROJECT DESCRIPTION
 
The project site is a 10,903 square foot, bluff top lot developed with a 1,538 square foot, single-
family residence, with a 920 square foot attached garage located above the Dana Point Harbor 
(Exhibit #1).  The project site is bordered by existing single-family residential development to the 
east and multi-family residential development to the west.  Across Santa Clara Avenue, to the 
north, is a mixture of multi- and single-family residential development.  To the south of the site is 
the base of the bluff, Dana Point Harbor Drive and then the Dana Point Harbor.  The subject site is 
designated as Residential Single-Family 7 DU/AC (RSF 7) and lies within the Coastal Zone 
Boundary of the City’s Zoning Map.  The proposal is also subject to review under the Dana Point 
Specific Plan/Local Coastal Program for “Coastal Medium Density Residential (C-RMD).”  The 
subject site is designated Residential 3.5-7 DU/AC in the City’s current General Plan Land Use 
Element. 
 
The applicant is proposing to demolish the existing single-family residence and construct a new 
two-story single-family residence on the site as well as site walls and landscape improvements.  
The applicant is also requesting that height be measured from the top of 30-inches of fill in 
compliance with Zoning Code Section 9.05-110(a)(3).  A Local Coastal Development Permit was 
required for the demolition and construction request and a Minor Site Development Permit was 
required for the fill request. 
 
B. FACTORS TO BE CONSIDERED IN SUBSTANTIAL ISSUE ANALYSIS 
 
Section 30625(b)(2) of the Coastal Act states that the Commission shall hear an appeal of a local 
government action taken after certification of its local coastal program unless the Commission 
determines that no substantial issue exists with respect to the grounds on which an appeal has 
been filed pursuant to Section 30603.  The term ”substantial issue” is not defined in the Coastal Act 
or its implementing regulations.  Section 13115(b) of the Commission’s regulations simply indicates 
that the Commission will hear an appeal unless it “finds that the appeal raises no significant 
question.”  In previous decisions on appeals, the Commission has been guided by the following 
factors. 
 
1. The degree of evidentiary and legal support for the local government’s decision that the 

development is consistent with the certified LCP; 
 
2. The extent and scope of the development as approved by the local government; 
 
3. The significance of the coastal resources affected by the decision; 
 
4. The precedential value of the local government’s decision for future interpretations of its 

LCP; and, 
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5. Whether the appeal raises local issues, or those of regional or statewide significance. 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may obtain 
judicial review of the local government’s coastal permit decision by filing petition for a writ of 
mandate pursuant to Code of Civil Procedure, Section 1094.5. 
 
Staff is recommending that the Commission find that NO SUBSTANTIAL ISSUE exists with 
respect to the grounds on which the appeal has been filed because the project approved by the 
City is consistent with the City’s certified Local Coastal Plan and the public access and recreation 
policies in Chapter 3 of the Coastal Act as set forth below: 
 
C. SUBSTANTIAL ISSUE ANALYSIS
 
Section II. A. 4. “Environmental Hazards” of the City’s certified LCP states in part (Exhibit #4): 
 

15. Development Proposals will reflect full and complete investigation of potentially 
unstable area.  Where necessary, land uses will be restricted to assure an adequate 
level of safety. (Dana Point Specific Plan Headlands Land Use Policy, Area A, page 
IV-21) 

 
18. In areas of new development, above-ground structures will be set back a sufficient 

distance from the bluff edge to be safe from the threat of bluff erosion for a minimum 
of 50 years.  The City will determine the required setback.  A geologic report shall 
be required by the City in order to make this determination. 

 
Section III. E. 1. “C-RMD: Coastal Medium Density Residential District” of the City’s certified LCP 
states in part: 
 

j) In areas of new development, above ground structures and swimming pools shall be 
set back a sufficient distance from the bluff edge to be safe from the threat of bluff 
erosion for 50 years.  The setback shall be determined by the City.  A geologic 
report shall be required by the City.  In no case shall the setback be less than 25 
feet. 

 
Zoning Code Section 7-9-118.3 states in part (Exhibit #5): 
 
 Coastal Bluff: 
  

(a) Any bluff where the toe of the slope is now, or within the past 200 years has been, 
subject to marine erosion; 

 
(b) Any bluff where the toe of the slope is not now or was not historically subject to 

marine erosion, but the toe of which lies within an area otherwise identified in the 
Public Resources Code Section 30603 (a) (1) or (a) (2). 

 
As previously stated, the appellant has not asserted that the local government’s action or the 
approved project violates any policies of the certified LCP.  The appellant asserts only that the 
applicant’s geotechnical investigation regarding bluff edge and bluff stability were inaccurately 
completed and that the applicant’s Minor Site Development Permit was inaccurately obtained.  The 
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appellant is requesting that the Commission make the applicant adhere to the City’s requirements 
for obtaining a Local Coastal Development Permit. 
 
The appeal has not identified any portion of the locally approved development that raises a 
question of conformity with the certified LCP.  Therefore, the appeal raises no substantial issue as 
to conformity with the certified LCP. 
 
Applying the five factors listed in the prior section further clarifies that the appeal raises no 
“substantial” issue with respect to the City’s certified Local Coastal Plan or the public access and 
recreation policies in Chapter 3 of the Coastal Act. 
 
The first factor is the degree of factual and legal support for the local government’s decision that 
the development is consistent with the certified LCP.  The appellant asserts that the applicant’s 
geotechnical investigation regarding bluff edge and bluff stability were inaccurately completed.  As 
required by the City’s certified LCP (Section II. A. 4. “Environmental Hazards” shown above), a 
geotechnical investigation was required for the proposed project.  The City’s third party 
geotechnical consultant reviewed the applicant’s geotechnical investigation and accepted the 
reports recommendations, conditionally approving the proposed development. 
 
More specifically, the appellant questioned whether the bluff edge determination was correct 
(Zoning Code Section 7-9-118.3 shown above states how a coastal bluff is defined).  The 
applicant’s geologist determined that the bluff edge was located at approximate elevations 
between 161 and 161.7 feet and the City’s third party geologist also agreed with this determination.  
The appellant did not provide any substantive evidence to counter this determination. 
 
The appellant also more specifically questioned whether bluff stability was adequately analyzed.  
The applicant’s geologist determined in a letter dated July 7, 2006 sent to the applicant that for 
gross static stability, the factor of safety is 1.67 (this exceeds the City of Dana Point’s minimum 
factor of safety of 1.50) and that for pseudostatic analysis, the factor of safety is 1.39 (this exceeds 
the City of Dana Point’s minimum factor of safety of 1.10).  The applicant’s geologist also 
determined that a 25-foot setback was adequate for the proposed project, which is also the 
required bluff edge setback in this area above the Harbor (Section III. E. 1. “C-RMD: Coastal 
Medium Density Residential District” shown above).  The City’s third party geologist reviewed this 
information and found this information to be correct and therefore conditionally approved the 
project.  The appellant did not provide any substantive evidence to counter these determinations. 
 
In addition, the Commission’s staff geologist has also reviewed the geotechnical investigation 
information regarding the bluff edge location and bluff stability and has also determined that these 
issues were adequately analyzed and addressed with the proposed project, thus consistent with 
the LCP. 
 
The appellant also asserts that the Minor Site Development Permit was inaccurately obtained.  The 
appellant claims the applicant obtained this permit not to deal with drainage issues as required by 
the City, but instead due to a height issue.  The proposed fill credit can only be approved if the 
proposed fill is (a) required only for the purpose of creating positive drainage flow (via gravity) to 
the street or to otherwise correct an existing drainage problem; and (b) necessary to create a 
minimum percentage grade for drainage flow consistent with a gravity flow drainage pattern as 
verified by the Director of Public Works; and (c) the minimum amount necessary to create the 
desired drainage pattern.  The City’s Public Works and Engineering Department determined that 
the appropriate drainage, via gravity as required for the fill credit, is being proposed to get new 
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impermeable surface drainage to Santa Clara Avenue.  While this Minor Site Development Permit 
is not within Commission review, the reason for this Site Development Permit is to facilitate 
drainage away from the bluff face and this is consistent with policies of the LCP to protect bluffs.  
The applicant also claims that the measurement of height allowed with this permit for the proposed 
development would result in the project not being visually compatible with the surrounding area.  
However, even with the maximum allowed 30-inch fill credit, the proposed project will be lower than 
the 28-foot height limit for residential structures that is identified in the certified Implementation 
Plan for the site (see Site Development Standards for the C-RMD: Coastal Medium Density 
Residential District) and is even slightly below the more restrictive 26-foot height limit for the 
residence that is identified in the City's zoning code.  In this case, the local government’s decision 
correctly applied the policies of the City’s LCP.  Thus, the appeal raises no substantial issue 
regarding conformity therewith. 
 
The second factor is the scope of the development approved by the local government.  The scope 
of the approved development is limited to the demolition and construction of a single-family 
residence project.  The scope of the approved development alone does not support a finding that 
the appeal raises a “substantial” issue. 
 
The third factor is the significance of the coastal resources affected by the decision.  The appellant 
does not assert that any coastal resources are affected.  Also based on the City's review and the 
Commission review of the City's record, the development adheres to LCP requirements relative to 
setbacks from coastal bluffs and stability requirements for development upon bluff tops thus the 
coastal resources will not be impacted.  Therefore, the appeal does not support a finding that it 
raises a “substantial" issue for Coastal Act purposes. 
 
The fourth factor is the precedential value of the local government’s decision for future 
interpretations of its LCP.  This is designed to avoid leaving decisions in place that could create a 
precedent for how the relevant provision of the LCP is to be interpreted.  As approved by the City, 
the development will not have a negative precedent for future decisions regarding bluff edge 
determination and bluff stability analysis since these items were adequately analyzed as required 
by the City’s certified LCP.  Therefore, the appeal does not raise any significant issue with respect 
to the precedential value of the local government’s decision for future interpretations of its LCP. 
 
The final factor is whether the appeal raises local issues, or those of regional or statewide 
significance.  This appeal raises a localized issue related to the City’s processing of a Local 
Coastal Development Permit, but the appeal does not raise any issues of statewide significance. 
 
The appellant could also raise concerns with impacts of the proposed project to public access and 
recreation policies of the Coastal Act.  However, the City determined that the project had no 
impacts to public access or recreation: “That the proposed development is located between the 
nearest public roadway and the sea or shoreline of any body of water, and is in conformity with the 
public access and public recreation policies of Chapter three of the Coastal Act; because the 
proposed development requires the Irrevocable Offer to Dedicate an easement for connection to 
the bluff-top trail in accordance with the Dana Point Specific Plan/Local Coastal Program.” 
 
Therefore, in conclusion, the Commission finds that the local government’s action does not raise 
any substantial Local Coastal Plan or Chapter 3 public access and recreation policy issues.  
Therefore, no substantial issue exists with respect to the approved project's consistency with the 
LCP or Chapter 3 public access and recreation policies. 
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CONCLUSION 
 
The Commission finds that no substantial issues exist with respect to the grounds on which the 
appeal was filed, as there has been no showing of any manner in which the approved project is not 
in conformance with the City’s certified LCP or the public access or recreation policies of the 
Coastal Act, the project is of modest scope, and the issues raised are local issues that do not 
affect coastal resources or have implications for the future interpretation of the certified LCP. 
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