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SUMMARY OF STAFF RECOMMENDATION:
The staff recommends that the Commission, after public hearing, determine that a
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been
filed and that the Commission hold a de novo hearing, because the appeal has raised a
substantial issue with the local government’s action and its consistency with the certified
Local Coastal Program (LCP).
The development, as approved by the County, consists of construction of (1) a two-story,
L-shaped, 3,424-square-foot (with a footprint of 1,696 square feet), maximum 25-foothigh single family residence including an attached garage, which would be accessed off
Berry Street, and (2) a 400-square-foot, 12-foot-high detached accessory building
(storage shed), which would be located six feet east of the residence and accessed from
Keller Avenue. The project site is separated by intervening parcels and streets from the
shoreline and from the coastal bluffs along Pebble Beach Drive, on the northwest
outskirts of Crescent City. The subject property is located at the southwest corner of
Keller Avenue and Berry Street, which is currently a paper street. The approved
development also includes the improvement of both Keller Avenue and Berry Street,
including road widening and rocking. Existing sewer and water lines are in place and
would provide services to the approved development.
The appeal raises five basic contentions. The appeal contends that the project, as
approved by the County, is inconsistent with Del Norte County LCP provisions regarding
(1) establishing ESHA buffers and maintaining natural buffers along Marhoffer Creek
specifically, (2) development within ESHA and minimizing disturbance to Marhoffer
Creek, (3) California Department of Fish and Game (CDFG) guidelines for establishing a
50-foot-wide no disturbance area between development and streams; (4) accurately
delineating the extent of a wetland ESHA, and (5) permissible density within a residential
zone.
Staff recommends that the Commission find that the first two contentions alleged in the
appeal concerning the adequacy of the ESHA buffer and allowable development within
ESHA raise a substantial issue with regard to the approved project’s consistency with the
ESHA protection and Marhoffer Creek policies of the certified LCP.
The County approved the proposed size and siting of the residence and accessory
structure with special conditions requiring that ESHA on the property be protected by
requiring a minimum 66-foot buffer between the approved development and the class II
creek and wetlands, prohibiting future development in the ESHA or ESHA buffer, and
various other conditions. The appeal contends, however, that the conditions do not fully
protect the ESHA, and that the approved development, as sited and designed, is
inconsistent with the LCP in that it allows vegetation removal within the ESHA-buffer
for the purpose of California Department of Forestry and Fire Protection (CDF) fire
safety defensible space requirements, does not ensure water quality and ESHA
protection, and does not maintain riparian vegetation for habitat, buffer, and stabilization
qualities, as required by the LCP.
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Staff believes that neither the biological assessment nor the County findings considered
all feasible siting and structure size alternatives and the potential impacts to the buffer
area and ESHA that would result from vegetation removal per CDF defensible space
requirements. The biological assessment’s recommendation of planting trees and shrubs
within the property’s fire-safe zone conflicts directly with CDF defensible space
requirements, which the County included as a condition of approval for the development.
Furthermore, the biological assessment did not analyze the effects of implementing the
CDF defensible space requirements within the ESHA buffer zone or within the ESHA
itself. As the removal of vegetation for CDF defensible space requirements is not an
allowable use within 100-foot buffer areas, the County’s approval of this development
raises a substantial issue of consistency with the certified LCP. As CDF defensible space
requirements would include vegetation removal within the ESHA itself, which is
considered to be part of the Marhoffer Creek wetland complex, the County’s approval of
this development raises a substantial issue of consistency with the certified LCP, as
vegetation removal for residential defensible space requirements clearly is not a resourcedependent use, which is the only allowable use within ESHA per Marine and Water
Resources (MWR) Section VI.C.6 of the certified LUP. The approved project also raises
a substantial issue of consistency with the Marhoffer Creek Wetland Special Study
(MCW) chapter Section V.C.9 of the LUP, which limits vegetation removal within
Marhoffer Creek wetlands to that necessary to maintain the free flow of the drainage
courses.
Thus, staff believes that the degree of legal and factual support for the County’s decision
is not sufficient to demonstrate that the development is consistent with the ESHA
protection policies of the LCP. Furthermore, as Sections 30233 and 30240 of the Coastal
Act require that wetlands of the coastal zone be protected from the impacts of
development, and the cumulative impact of the loss of wetlands and wetland habitat over
time throughout the coastal zone has been significant, staff believes that the appeal raises
issues of statewide significance rather than just a local issue.
Therefore, staff recommends that the Commission find that the contentions discussed
above constitute valid grounds for an appeal, and that the approved project, as sited and
designed, raises a substantial issue of conformance with the wetland and ESHA
protection provisions of the certified LCP, including the provisions of Policies 1 and 3 of
Section VI.C of the Marine and Water Resources (MWR) chapter of the certified LUP
that wetlands be maintained; the requirements of Policies 6 and 4.f of MWR chapters
VI.C and VII.D, respectively, that ESHA shall be protected against any significant
disruption of habitat values, and development in areas adjacent to ESHA shall be sited
and designed to prevent impacts which would significantly degrade such areas; the
requirements of Policy 4.a of MWR Section VII.E that riparian vegetation shall be
maintained for its qualities as wildlife habitat, stream buffer zones, and bank
stabilization; and the provisions of Policies 2, 3, 6, and 9 of Section V.C of the Marhoffer
Creek Wetland Special Study (MCW) chapter of the certified LUP that Marhoffer Creek
and its associated wetlands be protected and maintained for water quality, wildlife
habitat, stream buffer, and riparian vegetation qualities.
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Staff believes that the contentions regarding accurately delineating the extent of a
wetland ESHA and permissible density within a residential zone are valid grounds for
appeal but raise no substantial issue of conformance with the certified LCP. Staff
believes that the contention regarding CDFG guidelines for establishing a 50-foot-wide
no-disturbance area between development and streams does not present potentially valid
grounds for appeal in that it does not allege that the approved project is inconsistent with
the LCP.
Staff further recommends that the Commission continue the de novo portion of the
hearing because the Commission does not have sufficient information to determine what
development can be approved consistent with the LCP. Continuing the hearing would
enable the applicants to provide (1) an analysis of existing vegetation and the effects of
implementation of CDF defensible space requirements on vegetation and wetland and
creek ESHAs, taking into account all feasible siting and structure size alternatives; (2) an
alternatives analysis for the residence and accessory structure; (3) information needed to
evaluate the project’s consistency with Coastal Act Section 30010; and (4) information
needed to evaluate the legality of the subject property as separate parcels under the 1926
Pebble Beach Tract, and whether or not the applicants propose to merge all paper lots on
APN 120-035-002 into a single legal parcel. Such information is needed to enable the
staff to complete its analysis of the development and its consistency with the certified
LCP and develop a de novo recommendation.
The motion to adopt the staff recommendation of Substantial Issue is found on Page
No. 6.
_______________________________________________________________________
STAFF NOTES
1.

Appeal Process

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for
limited appeals to the Coastal Commission of certain local government actions on coastal
development permits (Coastal Act Section 30603).
Section 30603 states that an action taken by a local government on a coastal development
permit application may be appealed to the Commission for certain kinds of
developments, including developments located within certain geographic appeal areas,
such as those located between the sea and the first public road paralleling the sea or
within one hundred feet of a wetland or stream or three hundred feet of the mean high
tide line or inland extent of any beach or top of the seaward face of a coastal bluff, or
those located in a sensitive coastal resource area.
Furthermore, developments approved by counties may be appealed if they are not
designated the “principal permitted use” under the certified LCP. Finally, developments
constituting major public works or major energy facilities may be appealed whether
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approved or denied by the city or county. The grounds for an appeal are limited to an
allegation that the development does not conform to the standards set forth in the certified
local coastal program and, if development is located between the first public road and the
sea, the public access and public recreation policies set forth in the Coastal Act.
The approved development is appealable to the Commission pursuant to Section
30603(a)(2) of the Coastal Act because it is located within 100 feet of a wetland or
stream.
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the
Commission determines that the appeal raises no substantial issue of conformity of the
approved project with the certified LCP. Since the staff is recommending substantial
issue, unless three Commissioners object, it is presumed that the appeal raises a
substantial issue and the Commission may proceed to its de novo review.
If the Commission decides to hear arguments and vote on the substantial issue question,
proponents and opponents will have three minutes per side to address whether the appeal
raises a substantial issue. It takes a majority of Commissioners present to find that no
substantial issue is raised.
The only persons qualified to testify before the Commission on the substantial issue
question are the applicants, the appellant and persons who made their views known to the
local government (or their representatives). Testimony from other persons regarding
substantial issue must be submitted in writing.
Unless it is determined that there is no substantial issue, the Commission will proceed to
the de novo portion of the appeal hearing and review the merits of the proposed project.
This de novo review may occur at the same or subsequent meeting. If the Commission
were to conduct a de novo hearing on the appeal, because the proposed development is
located between the first public road and the sea, the applicable test for the Commission
to consider would be whether the development is in conformity with the certified Local
Coastal Program.
2.

Filing of Appeal

One appeal was filed jointly by the Friends of Del Norte and James Snow (see Exhibit
No. 13). The appeal to the Commission was filed in a timely manner on August 24,
2007, within 10 working days of receipt by the Commission on August 13, 2007 of the
County’s Notice of Final Local Action (Exhibit No. 12).
_______________________________________________________________________
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I.

MOTION, STAFF RECOMMENDATION AND RESOLUTION

Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff
recommends that the Commission determine that a substantial issue exists with respect to
the grounds on which the appeal has been filed. The proper motion is:
MOTION:
I move that the Commission determine that Appeal No. A-1-DNC-07-036 raises
No Substantial Issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act.
STAFF RECOMMENDATION:
Staff recommends a NO vote. Failure of this motion will result in a de novo
hearing on the application, and adoption of the following resolution and findings.
Passage of this motion will result in a finding of No Substantial Issue and the
local action will become final and effective. The motion passes only by an
affirmative vote of the majority of the appointed Commissioners present.
RESOLUTION TO FIND SUBSTANTIAL ISSUE:
The Commission hereby finds that Appeal No. A-1-DNC-07-036 presents a
substantial issue with respect to the grounds on which the appeal has been filed
under Section 30603 of the Coastal Act regarding consistency with the Certified
Local Coastal Plan and/or the public access and recreation policies of the Coastal
Act.

II.

FINDINGS & DECLARATIONS

The Commission hereby finds and declares the following:
A.

APPELLANTS’ CONTENTIONS

The Commission received one appeal of the County of Del Norte’s decision to
conditionally approve the development from the Friends of Del Norte and James Snow.
The project, as approved by the County, involves the development of a single family
residence and detached accessory building on a 0.8-acre parcel.
The appellants raise five basic contentions in their appeal. The appellants’ contentions
are summarized below; the full text of the appeal is included as Exhibit No. 13.
1.

The project is inconsistent with the policies in the LCP for establishing ESHA
buffers and maintaining natural buffers along Marhoffer Creek.
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The appeal contends that the approved development, as sited and designed, is inconsistent
with policies in the County’s certified Land Use Plan (LUP) regarding the establishment
of a buffer around environmentally sensitive habitat areas (ESHA), and particularly
around Marhoffer Creek. Specifically, Appellant 1, Friends of Del Norte, contends the
following: (a) due to the approved structures extending over the sloped terrain (versus
being above the break in slope, as incorrectly mapped on the plot plan), there is
insufficient room for the reduced minimum stream buffer recommended by the California
Department of Fish and Game (CDFG); (b) the approved development will necessitate
the removal of vegetation within the buffer area – specifically along and below the slope
break – which will decrease the stability of the slope and increase erosion and sediment
runoff that could impact the ESHA; (c) the approved development will necessitate the
removal and permanent suppression of native (as well as nonnative) vegetation in the
buffer area for compliance with the California Department of Forestry and Fire
Protection’s (CDF) defensible space requirements; (d) the value of the buffer in terms of
biological and water quality values will be degraded by the CDF defensible space
requirements for vegetation removal in the area. Furthermore, Appellant 2, James Snow,
raises similar contentions with respect to (a) the approved structures being erroneously
described as located on a terraced flat when in actuality they are sited partially on the
sloped bank above the ESHA; and (b) clearing of vegetation on portions of the slope for
CDF defensible space requirements will destabilize site stability.
2.

Vegetation removal for compliance with the CDF defensible space requirements,
in addition to having cumulative impacts on the ESHA, is inconsistent with
policies regarding development within ESHA and for minimizing disturbance to
Marhoffer Creek.

Appellant 1 contends that the approved development, as sited and designed, will result in
vegetation removal within the wetland and Class II streambed itself, as the CDF
defensible space requirements include vegetation removal for a distance of up to 100 feet
from the approved structures, and the wetland and streambed are located as close as 66 to
85 feet to the approved structures. The appeal contends that these aspects of the
approved development conflict with the LCP policies that limit development within
ESHA only to resource-dependent uses and require particular protection for Marhoffer
Creek.
3.

The project is inconsistent with the CDFG guidelines for establishing a minimum
50-foot-wide no-disturbance area between development and streams as measured
from the top-of-bank or slope break.

Appellant 1 contends that the approved development is inconsistent with CDFG
guidelines for establishing stream and riparian buffers, which indicate that a minimum
no-disturbance buffer should be measured at 50 feet from the top of the bank or slope
break. According to the appellant, As the approved structures would be located at or
slightly beyond the slope break, meaning the structures would essentially be 50 feet
closer to the ESHA than they should be.
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4.

The biological assessment did not accurately delineate the extent of the ESHA
relative to extent of wetland hydrology that existed prior to the County’s alleged
“illegal” removal of a beaver dam downstream.

Appellant 2 contends that the biological assessment did not accurately delineate the
extent of the ESHA relative to extent of wetland hydrology that existed prior to the
County’s alleged “illegal” removal of a beaver dam downstream. The appellant contends
that the water level of the ESHA has been permanently lowered 18 to 24 inches as a
result of the dam’s removal “several years ago.” The appeal contends that this inaccurate
delineation is in conflict with LCP policies regarding the siting of development adjacent
to ESHA and the policy that addresses specific boundary limits of identified ESHA.
5.

The County misrepresented permissible development density as four dwelling
units on the subject property, ignoring consideration that the majority of the site
comprises ESHA.

Appellant 2 contends that the County misrepresented permissible development density as
four dwelling units on the subject property, ignoring consideration that the majority of the
site comprises ESHA. This contention relates to policies in the coastal zoning regulations
on density and permissible use in the single family residential district.
B.

LOCAL GOVERNMENT ACTION

On August 2, 2007, the Del Norte County Planning Commission conditionally approved
the coastal development permit for the project with 12 special conditions (Exhibit No.
12). The conditions include requirements, among others, that (1) the development
conform to plot plan and elevation plans as submitted; (2) the development comply with
the requirements of the California Fire Code applicable at the time of complete
application (7/2007); (3) the applicants submit, for the County’s review and approval,
grading, drainage, and erosion control plans addressing the approved development and
road improvements of Keller Avenue and Berry Street; (4) exterior lighting comply with
requirements of the coastal zoning regulations; (5) no invasive plant species or noxious
weeds be planted on the property or allowed to naturalize or persist at the development
site; (6) no development, other than vegetation removal and maintenance for CDF
defensible space requirements and English ivy removal, occur on the property in “Area
A” (the area 30 feet around the approved structures) and Area B” (the area 30 to 100 feet
from the approved structures); and (7) the applicants execute and record a deed restriction
with a legal description and graphic depiction of the portion of the property affected by
the above condition.
The decision of the Planning Commission was not appealed at the local level to the
County Board of Supervisors. The County’s Notice of Final Action was received by the
Commission staff on August 13, 2007 (Exhibit No. 12). Section 13573 of the
Commission’s regulations allows for appeals of local approvals to be made directly to the
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Commission without first having exhausted all local appeals when, as here, the local
jurisdiction charges an appeal fee for the filing and processing of local appeals.
The County’s approval of the project was appealed to the Coastal Commission in a timely
manner on August 24, 2006, within 10-working days after receipt by the Commission of
the Notice of Final Local Action.
C.

PROJECT & SITE DESCRIPTION

The approved development consists of construction of (1) a two-story, L-shaped, 3,424square-foot (with a footprint of 1,696 square feet), maximum of 25-foot-high, single
family residence including an attached garage, which would be accessed off Berry Street,
and (2) a 400-square-foot, 12-foot-high detached accessory building (storage shed),
which would be located six feet east of the residence and accessed from Keller Avenue
(see Exhibit Nos. 6 and 7). The project site is separated by intervening parcels and streets
from the shoreline and from the coastal bluffs along Pebble Beach Drive, on the
northwest outskirts of Crescent City (see Exhibit Nos. 1, 2, and 3). The subject property
is located at the southwest corner of Keller Avenue and Berry Street, which is currently a
paper street. The approved development also includes the improvement of both Keller
Avenue and Berry Street, including road widening and rocking. Existing sewer and water
lines are in place and would provide services to the approved development.
According to a parcel map, the subject property is comprised of six lots approximately 40
feet wide by 158 feet long (lots 104 through 109), which were purportedly created as part
of the Pebble Beach Tract in October of 1926. The parcels and the access road
alignments predate the Coastal Act. The combined acreage of the lots depicted on the
parcel map is 0.87-acre (37,920 square feet). The General Plan Land Use designation for
the subject property is Urban Residential with up to six dwelling units per acre. The
zoning designation for the subject parcel is R1-B6 (Single Family Residence – B
Combining District – 6,000 square feet minimum lot size) (see Exhibit No. 5). The
building height maximum is 25 feet for the zone. The subject property is located at an
elevation of approximately 40 feet above mean sea level and outside of any flood hazard
area or tsunami run-up zone. Due to intervening residences to the south of the subject
property, the approved development is approximately 500 feet from the ocean and would
not be visible from Pebble Beach Drive (see Exhibit No. 3).
The subject property lies at the periphery of existing residential development, with the
Marhoffer Creek wetland complex located to the north (see Exhibit Nos. 2 and 3). The
County conducted a Special Study for the Marhoffer Creek area in 1979 as part of the
County’s preparation of the LCP. In 1993, Karen Theiss and Associates prepared a more
detailed mapping of the lower watershed of the Marhoffer Creek area, and the subject
property was included in the study area. The mapping in the Theiss report shows the
southwestern corner of the parcel where the approved structures would be located as
being previously disturbed (see Exhibit No. 10). The topography of the building site is
mostly flat to gently sloping before the area drops steeply to the creek below (see Exhibit
No. 7). The center of the parcel is shown as a mixed spruce/alder/cascara vegetation type,
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and the northern quarter of the parcel is mapped as being part of the freshwater marsh of
Marhoffer Creek (see Exhibit No. 10).
This characterization is generally consistent with the description of the property in the
biological assessment prepared specifically for the approved project (Exhibit No. 9),
which describes the upland portion of the property as consisting of young pine, spruce
(Picea sitchensis), and cascara (Rhamnus purshiana) trees, with an understory of
huckleberry (Vaccinium ovatum), Himalayan blackberry (Rubus discolor), and swordfern
(Polystichum munitum). To the north of the building site the vegetation is dense with
mostly invasive English ivy (Hedera helix). The ivy, which extends down into the
delineated wetland, covers the understory, herbaceous, and shrub layers and is invading
the canopy above. A class II drainage crosses the center of the property, connects with
the delineated wetland, and flows into Marhoffer Creek to the north (see map in Exhibit
No. 9).
D.

SUBSTANTIAL ISSUE ANALYSIS

Section 30603(b)(1) of the Coastal Act states:
The grounds for an appeal pursuant to subdivision (a) shall be limited to an
allegation that the development does not conform to the standards set forth in the
certified local coastal program or the public access policies set forth in this
division.
1.

Appellants’ Contentions That are Valid Grounds for Appeal

All but one of the contentions raised in the appeal present potentially valid grounds for
appeal in that they allege the project’s inconsistency with policies of the certified LCP.
These four contentions allege that the project, as approved by the County, is inconsistent
with Del Norte County LCP provisions regarding (1) establishing ESHA buffers and
maintaining natural buffers along Marhoffer Creek specifically, (2) development within
ESHA and minimizing disturbance to Marhoffer Creek, (3) accurately delineating the
extent of a wetland ESHA, and (4) permissible density within a residential zone. The
Commission finds that the contention regarding lack of conformance with California
Department of Fish and Game (CDFG) guidelines for establishing a 50-foot-wide no
disturbance area between development and streams is not based on valid grounds for
appeal.
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it
determines:
With respect to appeals to the commission after certification of a local coastal
program, that no substantial issue exists with respect to the grounds on which an
appeal has been filed pursuant to Section 30603.
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The term “substantial issue” is not defined in the Coastal Act or its implementing
regulations. The Commission's regulations indicate simply that the Commission will
hear an appeal unless it “finds that the appeal raises no significant question” (Title 14,
Section 13115(b), California Code of Regulations.) In previous decisions on appeals, the
Commission has been guided by the following factors:
•

The degree of factual and legal support for the local government's decision that
the development is consistent or inconsistent with the certified LCP and with the
public access policies of the Coastal Act;

•

The extent and scope of the development as approved or denied by the local
government;

•

The significance of the coastal resources affected by the decision;

•

The precedential value of the local government's decision for future
interpretations of its LCP; and

•

Whether the appeal raises only local issues, or those of regional or statewide
significance.

Even when the Commission chooses not to hear an appeal, appellants nevertheless may
obtain judicial review of the local government's coastal permit decision by filing petition
for a writ of mandate pursuant to Code of Civil Procedure Section 1094.5.
In this case, for the reasons discussed further below, the Commission exercises its
discretion and determines that with respect to the allegations concerning (1) the adequacy
of the required ESHA buffers to protect wetland habitat around Marhoffer Creek
wetlands, and (2) development within ESHA and minimizing disturbance to Marhoffer
Creek raise a substantial issue with regard to the approved project’s conformance with
the certified Del Norte County LCP for the reasons discussed below.
a.

Allegations Raising Substantial Issue

1.

The project is inconsistent with the policies in the LCP for establishing
ESHA buffers and the specific policies in the LCP for Marhoffer Creek for
maintaining natural buffers and minimizing disturbance.

The appeal contends that the approved development, as sited and designed, is inconsistent
with policies in the County’s certified Land Use Plan (LUP) with regard to buffer
establishment around environmentally sensitive habitat areas (ESHA). Specifically, the
appeal contends that removal of vegetation within the buffer area (for compliance with
the California Department of Forestry and Fire Protection’s (CDF) defensible space
requirements) will (a) decrease the stability of the slope and increase erosion and
sediment runoff that could impact the wetland ESHA; (b) necessitate the removal and
permanent suppression of native (as well as nonnative) vegetation in the buffer area; and
(c) degrade the value of the buffer in terms of biological and water quality values. The
appeal also contends that the approved development is inconsistent with the specific
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policies in the LUP for Marhoffer Creek and its branch streams with respect to
maintaining natural buffers and minimizing disturbance.
Applicable LCP Policies
The Marine and Water Resources (MWR) chapter of the certified LUP, Section VI
(General Policies), Subsection C (LCP Policies) states in applicable part (emphasis
added):
1.

The County seeks to maintain and where feasible enhance the existing
quality of all marine and water resources.
…

3.

All surface and subsurface waters shall be maintained at the highest level
of quality to insure the safety of public health and the biological
productivity of coastal waters.
…

6.

Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on such
resources shall be allowed within such areas. Development in areas
adjacent to environmentally sensitive habitat areas shall be sited and
designed to prevent impacts which would significantly degrade such
areas, and shall be compatible with the continuance of such habitat areas.
…

MWR Section VII (Specific Area Policies and Recommendations), Subsection D
(Wetlands), No. 4 (Policies and Recommendations) states in applicable part (emphasis
added):
f.

Development in areas adjacent to environmentally sensitive habitat areas
shall be sited and designed to prevent impacts which could significantly
degrade such areas, and shall be compatible with the continuance of such
habitat areas. The primary tool to reduce the above impacts around
wetlands between the development and the edge of the wetland shall be a
buffer of one-hundred feet in width. A buffer of less than one-hundred feet
may be utilized where it can be determined that there is no adverse impact
on the wetland. A determination to utilize a buffer area of less than onehundred feet shall be done in cooperation with the California Department
of Fish and Game and the County's determination shall be based upon
specific findings as to the adequacy of the proposed buffer to protect the
identified resource. Firewood removal by owner for on site use and
commercial timber harvest pursuant to CDF timber harvest requirements
are to be considered as allowable uses within one-hundred foot buffer
areas.
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MWR Section VII (Specific Area Policies and Recommendations), Subsection E
(Riparian Vegetation), No. 4 (Policies and Recommendations) states in applicable part:
a.

Riparian vegetation shall be maintained along streams, creeks and
sloughs and other water courses within the Coastal Zone for their
qualities as wildlife habitat, stream buffer zones, and bank stabilization.
…

The Marhoffer Creek Wetland Special Study (MCW) chapter of the certified LUP,
Section V (Policies and Recommendations), Subsection C (LCP Policies), states in
applicable part:
…
2.

A buffer strip shall be maintained in natural conditions around the
Marhoffer Creek wetlands where adjacent land uses are found
incompatible with the productivity or maintenance of the wetlands.

3.

New development adjacent to the Marhoffer Creek wetlands shall not
result in adverse levels of additional sediment, runoff, noise, wastewater
or other disturbances.
…

6.

Riparian vegetation along the course of Marhoffer Creek and its branch
streams shall be maintained for their qualities of wildlife habitat and
stream buffer zones.
…

9.

Vegetation removal in the Marhoffer Creek wetland shall be limited to
that necessary to maintain the free flow of the drainage courses and only
when excessive impediment creates flooding hazards on adjacent lands.
…

Discussion
The above-referenced policies require, among other things, that the quality and biological
productivity of wetlands and water resources be maintained, that environmentally
sensitive habitat areas (ESHA) such as wetlands and creeks be protected against any
significant disruption of habitat values, and that development adjacent to ESHA be sited
and designed appropriately to avoid habitat degradation. The policies also specifically
require that Marhoffer Creek and its associated wetlands be protected and maintained for
water quality, wildlife habitat, stream buffer, and riparian vegetation qualities.
Such policies are usually implemented by the imposition of buffers between approved
development and the environmentally sensitive habitat, including Marhoffer Creek
wetlands. Buffers provide separation from development and wetland areas to minimize
disturbance to plants and animals inhabiting a wetland and to protect the habitat values
and functions of the area. Buffers are typically intended to create a spatial separation
between potentially disruptive activity typically associated with development such as
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noise, lighting, and human activity, which can disrupt feeding, nesting, and behavior
patterns of wildlife. Buffer areas also provide transitional habitat between development
and environmentally sensitive habitat areas. Additionally, buffers are often required to
provide a vegetated area to capture and treat drainage and storm water runoff from
development to minimize the amount of pollutants potentially entering wetlands and
receiving waters.
Pursuant to the above-referenced policies, the County approved the proposed siting and
design of the 3,424-square-foot single family residence and 400-square-foot accessory
structure with special conditions requiring that ESHA on the property be protected by
requiring a minimum 66-foot buffer between the approved development and the class II
creek and wetlands. Many of the 12 special conditions of the approved project provide
for protection of the ESHA and buffer area, such as, among others, Condition No. 3 (the
applicants shall submit, for the County’s review and approval, grading, drainage, and
erosion control plans addressing the approved development and road improvements of
Keller Avenue and Berry Street); Condition No. 5 (exterior lighting shall comply with
requirements of the coastal zoning regulations); Condition No. 6 (no invasive plant
species or noxious weeds shall be planted on the property or allowed to naturalize or
persist at the development site); Condition No. 7 [no development, other than vegetation
removal and maintenance for CDF defensible space requirements and English ivy
removal, shall occur on the property in “Area A” (the area 30 feet around the approved
structures) and Area B” (the area 30 to 100 feet from the approved structures)]; and
Condition No. 8 (the applicants shall execute and record a deed restriction with a legal
description and graphic depiction of the portion of the property affected by the above
condition) (see Exhibit Nos. 6 and 12).
The appeal contends, however, that Condition No. 7 does not protect the ESHA and is
inconsistent with the above-referenced LCP policies in that the condition (1) allows
vegetation removal within the ESHA-buffer for the purpose of CDF defensible space
requirements, which is not one of the allowable uses in buffer areas stated in MWR
Section VII.D.4.f or MCW Section V.C.9; (2) does not ensure water quality and ESHA
protection as required by MWR Section VI.C and MCW Section V.C.3; and (3) does not
maintain riparian vegetation for habitat, buffer, and stabilization qualities as required by
MWR Section VII.E.4.a and MCW Section V.C.2 and 6. The appellants contend that
such disturbance in the buffer area could lead to slope instability, increased erosion and
sedimentation into the ESHA, and a decrease in water quality and habitat value of the
ESHA and buffer area.
The subject property is mapped by CDF as being within a moderate fire hazard zone.
CDF defensible space requirements call for establishment of two different fire-safe zones
for structures in fire hazard areas: (1) the “lean, clean, and green zone” in the area 30 feet
immediately surrounding the structures (referenced as “Area A” in County Condition No.
7), and (2) the “reduced fuel zone” in the area 30 to 100 feet around the structures
(referenced as “Area B” in County Condition No. 7) (see Exhibit Nos. 6, 11, and 12).
General guidelines for maintaining defensible space in Area A include “…removing and
clearing all flammable vegetation and other combustible growth… Single specimens of
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trees or other vegetation may be retained provided they are well-spaced, well-pruned, and
create a condition that avoids spread of fire to other vegetation or to a building or
structure…”. General guidelines for maintaining defensible space in Area B include
removal of “dead and dying woody surface fuels and aerials fuels” including vegetation
with “substantial amounts of dead branches or leaves/needles that would readily burn”
and downed logs or stumps that are not embedded in the soil. Minimum horizontal and
vertical clearance between “fuels” (trees and shrubs) in Area B is recommended to
between 4 and 40 feet, depending on slope (the greater the percent slope, the greater the
clearance), vegetation size, vegetation type, fuel compaction, and other fuel
characteristics. CDF guidelines specify that “properties on steep slopes having large sized
vegetation will require greater spacing between individual trees and bushes.” The
guidelines further specify that “Groups of vegetation (numerous plants growing together
less than 10 feet in total foliage width) may be treated as a single plant.” Given that (1)
vegetation clearance on the subject property required by CDF defensible space
requirements would extend from the approved structures through the ESHA buffer all the
way to and beyond the wetland and creek ESHA in some areas (see Exhibit No. 6); (2)
the defensible space area is heavily wooded with numerous large trees and shrubs (see
Exhibit No. 3); and (3) much of the area has slopes exceeding 20 to 30 percent (see
Exhibit Nos. 6 and 7), vegetation removal within the ESHA buffer could potentially be
considerable (not to mention within the ESHA itself – see discussion in Section II.D.1.a.2
below).
The County, in its findings for approval of a reduced (i.e., less than 100 feet) ESHA
buffer, included a discussion of the adequacy of the reduced buffer with respect to the
Coastal Commission’s recommended standards for determining appropriate buffer width.
The applicant’s consultant, Galea Wildlife Consulting, completed a buffer adequacy
analysis, which addressed the seven standards including (1) biological significance of
adjacent lands; (2) sensitivity of species to disturbance; (3) susceptibility of parcel to
erosion; (4) use of natural topographic features to locate development; (5) use of existing
cultural features to locate buffer zones; (6) lot configuration and location of existing
development; and (7) type and scale of development proposed (see Exhibit No. 9). The
biological assessment concluded that due to the relatively low habitat value of the buffer,
among other reasons, a buffer of less than 100 feet would not adversely affect the wetland
ESHA.
Neither the biological assessment nor the County findings, however, considered the
potential impacts to the buffer area and ESHA that would result from vegetation removal
per CDF defensible space requirements. In fact, the biological assessment recommends
the following, which is in direct contrast to CDF requirements:
“A mitigation condition for the reduced buffer should be that no vegetation can be
removed between the homesite and the wetland area unless it is in association
with the removal of English ivy.” [Emphasis added.] [Exhibit No. 9]
Furthermore, the March 2006 addendum to the biological assessment recommends
mitigating for the reduced buffer through English ivy removal and planting of “native
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replacement vegetation such as red alder and huckleberry.” Additionally, the April 2007
addendum to the biological assessment refers multiple times to the “vegetative barrier”
or “natural vegetation” buffering the wetland ESHA from the approved structures,
providing visual and sound screening, biofiltration, erosion control, and slope stability
functions. This addendum too recommends removing English ivy and planting native
replacement trees and shrubs in the buffer area. It also assumes that no riparian
vegetation or “natural vegetation” between the building site and the marsh would be
removed as part of the development, and “Except for clearing of the building site, which
is upland vegetation, no other vegetation would be removed.
The biological assessment’s recommendation of planting trees and shrubs within the
property’s fire-safe zone directly conflicts with CDF defensible space requirements,
which the County included as a condition of approval for the development. Furthermore,
the biological assessment did not even analyze the effects of implementing the CDF
defensible space requirements within the ESHA buffer zone (not to mention within the
ESHA itself – see Section II.D.1.a.2 below). Nor do the County’s findings in the staff
report for the development (Exhibit No. 12) address the potential impacts of this type of
development (vegetation removal) within the ESHA buffer. The only mention of
vegetation removal in the staff report is the following justification:
“Marine and Water Resources Policy VII.D.4f does specifically permit firewood
removal by owner for on site use and commercial timber harvest pursuant to the
CDF timber harvest requirements are to be considered as allowable uses within
one-hundred foot buffer area…The degree of vegetation management proposed
by CDF is less intrusive than a timber harvest plan.” [Exhibit No. 12]
As the removal of vegetation for CDF defensible space requirements is not one of the
listed allowable uses with 100-foot buffer areas per MWR Policy VII.D.4f, the County’s
approval of this single family residence, as sited and designed, raises a substantial issue
of consistency with the certified LCP. Furthermore, per MCW Policy V.C.9, vegetation
removal in the Marhoffer Creek wetland shall be limited to that necessary to maintain the
free flow of the drainage courses and only when excessive impediment creates flooding
hazards on adjacent lands. As CDF defensible space requirements potentially would
include vegetation removal within the ESHA itself (see discussion under Section
II.D.1.a.2 below), which is considered to be part of the Marhoffer Creek wetland complex
(see Exhibit No. 10), the County’s approval of this single family residence, as sited and
designed, raises a substantial issue of consistency with the certified LCP.
Furthermore, the County staff report states in its findings that CDFG was consulted on
the reduced buffer width of 66 feet and had no objections. The agency’s concurrence that
the reduced wetland buffer would be adequate, however, was based on review of the plot
plan and biological assessment – not the understanding that the buffer area would be
subject to CDF defensible space requirements for vegetation removal.
Thus, the degree of legal and factual support for the County’s decision is not sufficient to
demonstrate that the approved development is consistent with the ESHA protection

Aadam & Tami Trask
A-1-DNC-07-036
PAGE 17

policies of the LCP. Furthermore, as Sections 30233 and 30240 of the Coastal Act
require that wetlands of the coastal zone be protected from the impacts of development,
and the cumulative impact of the loss of wetlands and wetland habitat over time
throughout the coastal zone has been significant, the appeal raises issues of statewide
significance rather than just a local issue. Therefore, the Commission finds that the
appeal raises a substantial issue of conformance of the approved project with the wetland
and ESHA protection provisions of the certified LCP, including the provisions of Policies
1 and 3 of Section VI.C of the Marine and Water Resources (MWR) chapter of the
certified LUP that wetlands be maintained; the requirements of Policies 6 and 4.f of
MWR chapters VI.C and VII.D, respectively, that ESHA shall be protected against any
significant disruption of habitat values, and development in areas adjacent to ESHA shall
be sited and designed to prevent impacts which would significantly degrade such areas;
the requirements of Policy 4.a of MWR Section VII.E that riparian vegetation shall be
maintained for its qualities as wildlife habitat, stream buffer zones, and bank
stabilization; and the provisions of Policies 2, 3, 6, and 9 of Section V.C of the Marhoffer
Creek Wetland Special Study (MCW) chapter of the certified LUP that Marhoffer Creek
and its associated wetlands be protected and maintained for water quality, wildlife
habitat, stream buffer, and riparian vegetation qualities.
2.

Vegetation removal for compliance with the CDF defensible space
requirements, in addition to having cumulative impacts on the ESHA, is
inconsistent with policies regarding development within ESHA and
minimizing disturbance to Marhoffer Creek.

The appeal contends that the approved development, as sited and designed, will result in
vegetation removal within the wetland and class II streambed itself, as the CDF
defensible space requirements include vegetation removal for a distance of up to 100 feet
from the approved structures, and the wetland and streambed are located as close as 66 to
85 feet to the approved structures. The appeal contends that this vegetation removal
conflicts with the LCP policies that limit development within ESHA to only resourcedependent uses.
Applicable LCP Policies
The Marine and Water Resources (MWR) chapter of the certified LUP, Section VI
(General Policies), Subsection C (LCP Policies) states in applicable part (emphasis
added):
…
6.
Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on such
resources shall be allowed within such areas…
…
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The Marhoffer Creek Wetland Special Study (MCW) chapter of the certified LUP,
Section V (Policies and Recommendations), Subsection C (LCP Policies), states in
applicable part (emphasis added):
…
9.

Vegetation removal in the Marhoffer Creek wetland shall be limited to
that necessary to maintain the free flow of the drainage courses and only
when excessive impediment creates flooding hazards on adjacent lands.
…

Discussion
The above-referenced policies require, among other things, that environmentally sensitive
habitat areas be protected against significant disruption of habitat values, and only
development that is dependent on the resource shall be allowed to occur within the
ESHA. The policies also specifically limit vegetation removal within Marhoffer Creek
wetlands to that necessary to maintain the free flow of the drainage courses.
Pursuant to the above-referenced policies, the County approved the project with special
conditions restricting development within the ESHA. These include Condition No. 7 (no
development, other than vegetation removal and maintenance for CDF defensible space
requirements and English ivy removal, shall occur on the property in “Area A” (the area
30 feet around the approved structures) and Area B” (the area 30 to 100 feet from the
approved structures)] and Condition No. 8 (the applicants shall execute and record a deed
restriction with a legal description and graphic depiction of the portion of the property
affected by the above condition).
The appeal contends, however, that Condition No. 7 does not protect the ESHA and is
inconsistent with the above-referenced LCP policies in that, among other things, it allows
vegetation removal within the wetland and creek themselves for the purpose of CDF
defensible space requirements, which is not an allowable use within ESHA per MWR
Section VI.C.6 or MCW Section V.C.9. The appeal contends that such disturbance
within ESHA could lead to a decrease in water quality, habitat values, and other functions
and values.
As discussed above, CDF defensible space requirements call for establishment of two
different fire-safe zones for structures in fire hazard areas, including a “reduced fuel
zone” in the area 30 to 100 feet around the structures (referenced as “Area B” in County
Condition No. 7) (see Exhibit Nos. 6, 11, and 12). The ESHA on the property extends
into Area B, at a minimum of 66 to 85 feet from the approved structures as shown on the
map in the biological report (Exhibit No. 9). As discussed above, general guidelines for
maintaining defensible space in Area B include removal of “dead and dying woody
surface fuels and aerials fuels” including vegetation with “substantial amounts of dead
branches or leaves/needles that would readily burn” and downed logs or stumps that are
not embedded in the soil. Minimum horizontal and vertical clearance between “fuels”
(trees and shrubs) in Area B is recommended to between 4 and 40 feet, depending on
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slope (the greater the percent slope, the greater the clearance), vegetation size, vegetation
type, fuel compaction, and other fuel characteristics. CDF guidelines specify that
“properties on steep slopes having large sized vegetation will require greater spacing
between individual trees and bushes.” The guidelines further specify that “Groups of
vegetation (numerous plants growing together less than 10 feet in total foliage width)
may be treated as a single plant.” As discussed above, vegetation removal within Area B,
including the ESHA proper, could potentially be considerable since the defensible space
area is heavily wooded with numerous large trees and shrubs, and much of the area has
slopes exceeding 20 to 30 percent.
No special guidelines or exceptions are given for defensible space requirements that span
sensitive habitats, such as creeks and wetlands. The CDF recommendations for the
subject property in a letter to the County (Exhibit No. 11) note the following:
2. Within the 30-100 foot zone, limbing of trees and removal of some surface shrubs
will be necessary to affect a fire safe condition. This zone should remain wellshaded and protection of riparian habitat can be done through proper landscape
management.
3. Consultation with a landscape architect, Fish & Game and the Coastal
Commission should be done prior to treatment of the reduced fuel zone.
The County, in its conditions of approval for the project (Condition No. 7.B), specified
only that “The area of the property labeled as “Area B” within 100 feet of the permitted
structures can conduct the limbing of trees and removal of surface shrubs pursuant [to]
the fuel treatment guidelines of CDF including the removal of English Ivy” (CDF
guidelines are attached as Exhibit No. 11). The County’s conditions did not include a
requirement to consult with the resource agencies and landscape architect prior to
vegetation removal in Area B, as recommended by CDF presumably to minimize impacts
to the ESHA. The County’s approval did not consider any other measures to prohibit
vegetation removal within ESHA or limit the amount of vegetation removed within
ESHA, such as resizing or resiting the approved residential development. The County
attempted to “balance” its allowance of vegetation removal in Area B by requiring a deed
restriction to be placed upon the property to restrict Area B to “open space except to
permit within 100 feet of the structures limbing of trees and removal of surface shrubs
pursuant [to] the fuel treatment guidelines of CDF.”
The County’s approval of vegetation removal within ESHA raises a substantial issue of
conformance with LCP policies. Vegetation removal for defensible space requirements
clearly is not a resource-dependent use, which is the only allowable use within ESHA per
MWR Section VI.C.6. Nor is it allowable per MCW Section V.C.9, which limits
vegetation removal within Marhoffer Creek wetlands to that necessary to maintain the
free flow of the drainage courses.
Thus, the degree of legal and factual support for the County’s decision is not sufficient to
demonstrate that the development is consistent with the ESHA protection policies of the
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LCP. Furthermore, as Sections 30233 and 30240 of the Coastal Act require that wetlands
of the coastal zone be protected from the impacts of development, and the cumulative
impact of the loss of wetlands and wetland habitat over time throughout the coastal zone
has been significant, the appeal raises issues of statewide significance rather than just a
local issue. Therefore, the Commission finds that the appeal raises a substantial issue of
conformance of the approved residential development with the wetland and ESHA
protection provisions of the certified LCP, including the provisions of Policy 6 of MWR
chapters VI.C, that ESHA shall be protected against any significant disruption of habitat
values, and only development that is dependent on the resource shall be allowed to occur
within the ESHA; and the provisions of Policy 9 of Section V.C of the Marhoffer Creek
Wetland Special Study (MCW) chapter of the certified LUP that limit vegetation removal
within Marhoffer Creek wetlands to that necessary to maintain the free flow of the
drainage courses.
b.

Allegations Raising No Substantial Issue

Two of the contentions raised on the appeal do not raise a substantial issue with regard to
the approved project's conformance with the certified Del Norte County LCP for the
reasons discussed below.
1.

The biological assessment did not accurately delineate the extent of the
ESHA relative to extent of wetland hydrology that existed prior to the
County’s alleged “illegal” removal of a beaver dam downstream.

The appeal contends that the biological assessment did not accurately delineate the extent
of the ESHA relative to extent of wetland hydrology that existed prior to the County’s
alleged “illegal” removal of a beaver dam downstream. A letter from appellant James
Snow dated July 24, 2007 that was attached to the appeal alleges that Del Norte County
employees used “county equipment on private property to remove a beaver dam that was
constructed to block Marhoffer Creek/wetlands.” The letter goes on to state that
“Although it’s been several years ago the effect has been to permanently lower the water
level in the wetlands between 18”-24” consequently shrinking the area covered.” The
appeal contends that the wetland delineation used the lower rather than the higher water
level from which to measure the buffer setback.
Applicable LCP Policies
MWR Section VII (Specific Area Policies and Recommendations), Subsection D
(Wetlands), No. 4 (Policies and Recommendations) states in applicable part:
…
g.
Due to the scale of the constraints maps, questions may arise as to the
specific boundary limits of an identified environmentally sensitive habitat
area. Where there is a dispute over the boundary or location of an
environmentally sensitive habitats area, the following may be requested of
the applicant:
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i.)

A base map delineating topographic lines, adjacent roads, location
of dikes, levees, flood control channels and tide gates.

ii.)

Vegetation map.

iii.)

Soils map.

Review of this information shall be in cooperation with the Department of
Fish and Game and the County's determination shall be based upon
specific findings as to whether an area is or is not an environmentally
sensitive habitat area based on land use plan criteria, definition, and
criteria included in commission guidelines for wetland and other wet
environmentally sensitive habitat areas as adopted February 4, 1981. The
Department of Fish and Game shall have up to fifteen days upon receipt of
County notice to provide review and cooperation.
Discussion
The above-referenced policy requires, among other things, that questions as to the
specific boundary limits of environmentally sensitive habitat areas be determined in
consultation with various mapping resources and CDFG. The policy refers to the County
constraints maps, which are outdated and provide only general, coarse-scale mapping of
ESHA. In development areas that appear to correspond with ESHA on these constraints
maps, further investigation in the form of more detailed mapping and consultation with
CDFG may be necessary to determine at a finer scale precisely where ESHA boundaries
lie.
Pursuant to the above-referenced policies, the applicants completed an on-site wetland
delineation and biological assessment, the Galea Wildlife Consulting study (Exhibit No.
9). The County’s conditions for project approval included adherence to the wetland
delineation map completed by the project biologist. Condition No. 1 states “The project
shall be developed in substantial accord with the submitted plot plan and elevation plans
as submitted.” The referenced plans include the mapped wetland, class II drainage, and
ESHA buffer. The appeal however, contends that the ESHA was under-delineated
relative to its previous hydrologic level when the beaver dam was in place. It is unclear
when the alleged removal of the beaver dam occurred. The appellant implies that the
ESHA buffer was erroneously measured from the current lower hydrologic level rather
than the historic higher hydrologic level, and therefore the buffer area is, in actuality,
shorter than stated on the plot plan.
There is a high degree of factual support for the County’s action, and the appeal’s
contention that the ESHA delineation is erroneous is not factually substantiated. A good
reference for understanding past wetland conditions on the subject property is a 1993
report by Karen Theiss and Associates entitled Marhoffer Creek Study Area Biological
Study Del Norte County January 1993. The study, which was commissioned by the
County Planning Department, was conducted to determine the biological sensitivities and
constraints to be considered in planning for the future of the lower Marhoffer Creek
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watershed, which includes the subject property. The study included an inventory of
aquatic resources, locating rare, endangered, and sensitive species, evaluation of the
study area for migratory birds, inventory of nocturnal bird species, identification and
location of wildlife corridors, identification and location of vegetation types, delineation
of both U.S. Army Corps of Engineers-jurisdictional and Coastal Commissionjurisdictional wetlands, and a summary of management needs and enhancement
opportunities for the study area. The report and a series of maps from the study were
included with the local record.
The Theiss study, conducted prior to the alleged removal of the beaver dam on Marhoffer
Creek, shows that habitat conditions on the subject property appear to have been similar
to current conditions, with the southwestern corner of the parcel (the approved building
site) mapped as disturbed, the bulk of the parcel as “spruce/alder/ cascara” forest, and the
northern end of the parcel as wetland. The 100-foot setback line from the delineated
wetlands in Theiss’s study appears to generally correspond with the 100-foot setback line
from the delineated wetlands in the applicant’s Galea Wildlife Consulting’s (GWC) study
(see Exhibit Nos. 9 and 10). There is no evidence to suggest that the wetland boundary is
significantly different (lower) now than it was 15 years ago. Despite the appeal’s
contention, the wetland boundary appears to have been appropriately sited, based on the
delineation by GWC and the corresponding past delineation by Theiss.
There is a high degree of factual support for the County’s action. In contrast, the appeal’s
contention that the biological assessment did not accurately delineate the extent of ESHA
is neither factually nor legally substantiated. The appeal did not contend that the
applicants themselves or their proposed development had anything to do with the alleged
illegal beaver dam removal. Instead the contention is that County employees removed
the dam at some point in the past, and that site conditions on the subject property are
presently different because of it. As is customary, the County’s findings of approval of
the project were based on an evaluation of the conditions of the property at the time of
the application. Furthermore, the County’s findings of project approval did not rely on
outdated, coarse-scale constraints maps for ESHA boundary limits and setback
measurements. Instead, the County considered the results of GWC’s current wetland
delineation, an analysis of the adequacy of the reduced buffer, consultation with CDFG
for the reduced buffer adequacy, and consideration of Theiss’s past study results.
Therefore, the Commission finds that the appeal raises no substantial issue of
conformance of the approved development with the policies of MWR Section VII.D.4.g
of the certified LCP, which specify, among other things, that questions as to the specific
boundary limits of ESHA be determined in consultation with various mapping resources
and CDFG rather than reliance solely on outdated, coarse-scale County constraints maps.
2.

The County misrepresented permissible development density as four
dwelling units on the subject property, ignoring consideration that the
majority of the site comprises ESHA.
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The appeal contends that the County misrepresented permissible development density as
four dwelling units on the subject property, ignoring consideration that the majority of the
site comprises ESHA, and that the project as approved is inconsistent with the density
limitations that apply to the property.
Applicable LCP Policies
The Land Use chapter of the certified LUP, Section I.B – Urban Land Use Categories
states in applicable part:
B.

Urban Land Use Categories:
1.

Residential
Low Density Residential
Residential
Medium Density Residential
High Density Residential

.0-2.0 Dwelling Units (du) per acre
.0-6.0 du/acre
.0-15.0 du/acre
12.0-30.0 du/acre

Section 21.19 of the certified Coastal Zoning Regulations, for the R-1 One-Family
Residence District, states in applicable part:
21.19.20

The principal permitted use.
The principal permitted one-family residence use includes uses
such as:
A. A one-family residence;
B. Accessory buildings and accessory uses appurtenant to a
permitted use.

21.19.040

Building height.
Building height limit shall be as follows:
Main buildings, twenty-five feet.
Accessory buildings are subject to Section 21.04.140.

21.19.050

Minimum lot area.
Minimum lot area shall be seven thousand two hundred square
feet.

21.19.060

Minimum lot width.
Minimum lot width shall be sixty feet.

21.19.70

Lot coverage.
Percentage of lot coverage permitted shall be thirty-five percent.

21.19.80

Front yard.
Front yards shall be twenty-five feet.

21.19.90

Side yard.
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Side yards shall be six feet, unless building site is less than sixty
feet in width, in which case side yards not less than five feet shall
be required.
21.19.100

Rear yard.
Rear yards shall be twenty feet for main buildings, five feet for
accessory buildings.

Discussion
The above-referenced policies dictate land use and density requirements for lands
designated and zoned single-family residential, such as the subject parcel. Pursuant to
the above-referenced policies, the County evaluated the approved development for
conformance with these LCP policies, including with respect to allowable uses and
density. As discussed in the County staff report, the approved development is for a
principally permitted single family residential use, and the accessory building is
appurtenant to the single family home and therefore also considered a principal permitted
use. At least three of the 12 special conditions of the approved project provide for
ensuring that the project complies with the land use and zoning density regulations
including Condition No. 4 (which prohibits the accessory building from any rental or
lease separate from rental of the main residential structure, from having cooking or
kitchen facilities, and from being converted into a residence or second unit); Condition
No. 7 [no development, other than vegetation removal and maintenance for CDF
defensible space requirements and English ivy removal, shall occur on the property in
“Area A” (the area 30 feet around the approved structures) and Area B” (the area 30 to
100 feet from the approved structures)]; and Condition No. 8 (the applicants shall execute
and record a deed restriction with a legal description and graphic depiction of the portion
of the property affected by the above condition).
The General Plan Land Use designation for the subject property is Urban Residential
with up to six dwelling units per acre. The subject property is zoned R1-B6, which
allows for one single family home per each 6,000 square feet (see Exhibit No. 5). The
subject property (consisting of six paper lots) is approximately 37,920 square feet, or
0.87-acre in size. Exhibit No. 8 shows that the approved building structures span two of
the paper lots depicted on the parcel map, and ESHA and ESHA-buffer areas span the
remainder of the four lots. The County limited its approval to the development of only
one dwelling unit.
Therefore, there is a high degree of factual support for the County’s action. In contrast,
the appeal’s contention that the County misrepresented permissible development density
as four dwelling units on the subject property and that the approved project is inconsistent
with allowable density on the site is neither factually nor legally substantiated.
Therefore, the Commission finds that the appeal raises no substantial issue of
conformance of the approved development with the land use and zoning policies of the
certified LCP, including Section I.B of the Land Use chapter of the LUP and Section
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21.19 of the certified Coastal Zoning Regulations, which specify, among other things,
provisions for land use and density in County lands zoned single-family residential.
2.

Appellants’ Contentions That Are Not Valid Grounds for Appeal

The appeal raises one contention that is not valid grounds for appeal. The contention
raised regarding the project’s inconsistency with the CDFG guidelines for establishing a
minimum 50-foot-wide no-disturbance area between development and streams as
measured from top-of-bank or slope break does not present potentially valid grounds for
appeal in that it does not allege that the approved project is inconsistent with the LCP.
The applicable buffer policies of the LCP are cited above in Section II.D.1.a, and none of
the policies specify the use of CDFG guidelines for establishing ESHA buffers.
Although MWR Policy VII.D.4.f mentions consulting CDFG for determining the
adequacy of buffers less than 100 feet in size, and MWR Policy VI.C.6 specifies that
development in areas adjacent to ESHA must be sited to prevent impacts which would
significantly degrade the ESHA and shall be compatible with the continuance of the
ESHA, neither policy specifies the use of CDFG guidelines for establishing ESHA
buffers. Therefore, the appeal does not allege the project’s inconsistency with existing
policies of the certified LCP. Thus the Commission finds that these contentions are not
valid grounds for appeal.
3.

Conclusion

All of the various foregoing contentions have been evaluated against the claim that they
raise a substantial issue of conformance of the local approval with the certified LCP.
The Commission finds that, as discussed above, the appeal raises a substantial issue with
respect to the conformance of the approved project with the policies of the LCP regarding
(1) the adequacy of the required ESHA buffers to protect wetland and creek habitat and
maintaining natural buffers along Marhoffer Creek, and (2) development within ESHA
and minimizing disturbance to Marhoffer Creek.
E.

INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION

As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an
appeal unless the Commission determines that no substantial issue exists with respect to
the grounds on which an appeal has been filed. Section 30621 of the Coastal Act
instructs the Commission to provide for a de novo hearing on all appeals where it has
determined that a substantial issue exists with respect to the grounds on which an appeal
has been filed. If the Commission finds substantial issue as recommended above, staff
also recommends that the Commission continue the de novo portion of the appeal hearing
to a subsequent date. The de novo portion of the appeal hearing must be continued
because the Commission does not have sufficient information to determine how
development can be approved consistent with the certified LCP.
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Given that the project the Commission will be considering de novo has come to the
Commission after an appeal of a local government action, the Commission has not
previously been in the position to request information from the applicant needed to
determine if the project can be found to be consistent with the certified LCP. Following
is a discussion of the information needed to evaluate the development.
1.

Analysis of Existing Vegetation and the Effects of Implementation of CDF
Defensible Space Requirements on Vegetation and Wetland and Creek
ESHAs

As discussed above, the subject property is located in a moderate fire hazard zone, and
CDF has commented that vegetation removal is necessary in the area up to 100 feet from
the structures to achieve a fire-safe condition. It is unclear from the materials available in
the local record just how much vegetation will need to be removed to comply with CDF
defensible space guidelines in both Areas A and B (Exhibit No. 6), since clearance
between “fuels” depends on slope, type of vegetation, and various other factors, as
discussed above in Section II.D.1.a. It is also unclear how the necessary vegetation
removal will affect the ESHA on the property since Area B encompasses both ESHA and
ESHA buffer areas. Therefore, to determine whether development of the site, including
implementation of CDF defensible space requirements, would be consistent with the
ESHA buffer policies of the LCP (see Section II.D.1.a above), the Commission will need
to receive a vegetation analysis, including detailed vegetation maps of the portion of the
property affected by the CDF defensible space requirements, which documents the site’s
existing vegetative conditions in relation to the proposed structures and ESHA on the
property, and future vegetative conditions following implementation of CDF defensible
space requirements. The analysis must also include a biological assessment of the effects
of the proposed vegetation removal on the wetland and creek ESHA on the property and
Marhoffer Creek to the north, since the original biological assessment did not include this
aspect of the development.
The detailed vegetation analysis and maps should include, but should not be limited to,
the following:
1. All existing vegetation on the property should be mapped and described in
terms of species, size, aquatic and wildlife habitat values, and priority for
removal or limbing per CDF defensible space requirements. All individual
trees and shrubs should be depicted on the vegetation map. Herbaceous plants
need not be mapped individually but should be mapped and described
generally by vegetation type for specific areas of the property (e.g., English
ivy and salal along slope, skunk cabbage within wetland ESHA, etc.). An
overall list of all woody and herbaceous plants on the property should be
included.
2. All existing snags, downed logs, leaf litter, and other features, if any, that may
be impacted (removed) by CDF defensible space requirements should be
mapped and described in terms of aquatic and wildlife habitat values.
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3. All existing vegetation within the wetland and creek ESHAs should be
mapped and described in terms of species, size, and aquatic and wildlife
habitat values.
4. Proposed vegetation removal per CDF defensible space requirements should
be depicted for both “Area A” and “Area B” (see Exhibit No. 6). The map
should depict precisely which of the mapped existing individual trees and
shrubs (and herbaceous plants as generally mapped) will be affected, as well
as snags, downed logs, leaf litter, and other features. The map should discern
which vegetation is proposed for limbing, and to what extent, and which is
proposed for complete removal. No limbing or vegetation removal within
ESHA shall be proposed.
5. The analysis should include an assessment of existing canopy cover on the
property and future canopy cover following implementation of site
development and proposed CDF fire-safe vegetation removal per No. 4 above.
The difference in canopy cover should be analyzed in terms of its effects on
vegetation composition and wildlife and aquatic habitat values.
6. The analysis should include a discussion of methods to be employed for the
proposed fire-safe vegetation removal, including proposed equipment (e.g.,
hand tools, chainsaws, heavy equipment, etc.), access, removal and disposal
methods, and other details. The biological assessment should also include
discussion of the potential effects of these proposed methods on ESHA on the
property as well as in nearby Marhoffer Creek (e.g., the effects of chain saw
noise on sensitive avian species). Any proposed best management practices
(“BMPs”) to be employed to minimize the effects of vegetation removal
implementation on sensitive species and habitats should also be discussed.
7. The analysis should include a discussion of vegetative cover on the parcel
both before and after implementation of the proposed fire-safe vegetation
removal, and to what degree the proposed vegetation removal will (1) change
the potential for erosion; and (2) affect the “visual and sound screening” (as
described in the original biological assessment, Exhibit No. 9) currently
provided by the vegetation as a buffer between the development and the
Marhoffer Creek marsh complex.
8. The analysis should include a discussion of the effects of English ivy removal
and replacement planting with native trees and shrubs within the ESHA
buffer, as recommended in the original biological assessment (Exhibit No. 9),
and how this may be possible to achieve while still complying with CDF
defensible space requirements. The vegetation maps should depict English
ivy removal areas and the locations of individual replacement plants.
9. The vegetation map(s) should be dimensioned and drawn-to-scale and should
include a graphic scale bar and accurate north arrow.
2.

Alternatives Analysis for the Residence and Accessory Structure
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It is possible that alternative sitings, configurations, and/or sizes of the residence and
accessory structure would result in a reduction in the amount of vegetation removal
necessary for compliance with CDF defensible space requirements, which, in turn, could
reduce the potential impacts of the vegetation removal on ESHA in the area. Therefore,
the Commission needs to receive an alternatives analysis for the residence and accessory
structure that addresses all feasible alternative configurations, sizes, and sitings available
on the property for the residence and accessory building. The alternatives analysis should
consider how the proposed residence size relates to the range of residence sizes in the
surrounding residential vicinity. A discussion of the “no project” alternative for the
accessory structure should also be included. For each alternative, proposed vegetation
removal per CDF defensible space requirements should be depicted for both “Area A”
and “Area B” (see Exhibit No. 6) as described above for the Vegetation Analysis. The
map should depict precisely which of the mapped existing individual trees and shrubs
(and herbaceous plants as generally mapped) will be affected, as well as snags, downed
logs, leaf litter, and other features. The map should discern which vegetation is proposed
for limbing, and to what extent, and which is proposed for complete removal.
3.

Information Needed to Evaluate Project Consistency with Coastal Act
Section 30010

If the project cannot be found consistent with the wetland and ESHA policies of the
certified Del Norte County LCP, the Commission will need to evaluate whether an
alternative proposal could be approved, and if not, whether denial of the project would
result in an unconstitutional taking of private property for public use. In order to make
that evaluation, the Commission will need to request additional information from the
applicant concerning the applicant’s reasonable investment-backed expectations to make
such determinations prior to holding a de novo hearing on the project. Specifically, in
addition to providing the Commission with an analysis of alternatives to the proposed
project that would be less environmentally damaging to wetlands as required by the
certified LCP, the landowner of the property that is the subject of A-1-DNC-07-036 must
provide the following information for the property that is subject to A-1-DNC-07-036 as
well as all property in common contiguous ownership, i.e. any immediately adjacent
property also owned by the applicant:
1. When the property was acquired, and from whom;
2. The purchase price paid for the property;
3. The fair market value of the property at the time it was acquired and the basis
upon which fair market value was derived;
4. Whether a general plan, zoning, or similar land use designations applicable to
the property changed since the time the property was purchased. If so,
identify the particular designation(s) and applicable change(s).
5. At the time the property was purchased, or at any subsequent time, whether
the project been subject to any development restriction(s) (e.g., restrictive
covenants, open space easements, etc.), other than the land use designations
referred to in the preceding question;
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6. Whether the size or use of the property changed in any way since it was
purchased. If so, identify the nature of the change, the circumstances and the
relative date(s);
7. Whether a portion of, or interest in, the property was sold or leased since the
time the applicants purchased it, and the relevant date(s), sales price(s), rent
assessed, and the nature of the portion or interest sold or leased;
8. A copy of any title report, litigation guarantee or similar document that might
have been prepared in connection with all or a portion of the property,
together with a statement of when the document was prepared and for what
purpose (e.g., refinancing, sale, purchase, etc.);
9. The approximate date and offered price of any offers to buy all or a portion of
the property since the time the applicants purchased the property;
10. The costs associated with ownership of the property on an annualized basis for
the last five calendar years. These costs should include, but not necessarily be
limited to, the following:
•

property taxes

•

property assessments

•

debt service, including mortgage and interest costs

•

operation and management costs;

11. Whether apart from any rent received from leasing all or a portion of the
property (see question #7 above), current or past use of the property generates
any income. If the answer is yes, the amount of generated income on an
annualized basis for the past five calendar years and a description of the use(s)
that generates or has generated such income.
4.

Information Needed to Evaluate the Legality of Subject Property as Separate
Parcels Under 1926 Pebble Beach Tract

The appeal raises questions as to whether the subject property (APN 120-035-002)
currently consists of six separate legal parcels as reflected in the 1926 Tract Map (Exhibit
No. 4). Therefore an analysis of the legality of the lots depicted in the 1926 Tract Map as
separate parcels is needed to help determine the legal development potential on the
subject property. This analysis must include, but is not limited to, the following:
1. The historic chain of title for the subject property;
2. Whether the real property in question complies with the provisions of the
Subdivision Map Act and County Ordinances enacted pursuant; and
3. Whether the applicant proposes to merge all lots on APN 120-035-002 into a
single legal parcel.
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Without the above information, the Commission cannot reach a final determination
concerning the project’s consistency with the policies of the certified LCP. Therefore,
before the Commission can act on the proposed project de novo, the applicant must
submit all of the above-identified information.

III.

EXHIBITS

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.

Regional Location Map
Vicinity Map
Aerial Photograph
Assessors Parcel Map
Zoning Map
Approved Plot Plan
Site Topography & Slopes
Site Plan Sketch Map with Paper Parcels
Biological Assessment by Galea Wildlife Consulting
Maps from 1993 Biological Assessment by Karen Theiss & Associates
CDF Recommendations & Fire-Safe Guidelines
Notice of Final Local Action & County Staff Report
Appeal
Appellant’s Correspondence

