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Letters Opposed to LCPA as Proposed
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Meg Vaughn

From: Murphyeile@aol.com
Sent:  Thursday, July 12, 2007 2:39 PM

To: . pkruer@monarchgroup.com; kram@contentlic.com; bonnie.neely@co.humboldt.ca.us;
kachadjian@co.slo.ca.us; mreilly@sonoma-county.org; forelc@cox.net; district5@co.monterey.ca.us;
benhueso@sandiego.gov; thayerp@slic.ca.gov; brian.baird@resources.ca.gov; LWan22350@aol.com;
sblank@kandsranch.com; DrBBURKE@aol.com; mary_ shallenberger@ppfa org; drdan@cox.net;
skinsey@co.marin.ca.us; gonzalez@unlonyes org; Meg Vaughn

Subject: RE:9-3 decision yesterday on Parkside/Shea # 8a

Dear Commissioners:
As one of HB residents who wrote a yellow card to you asking that the hearing be heard in Oct I'd like to
take a moment of your time
After we wrote the cards the City of HB wrote each of us who had written the cards a two page letter
explaining how it was impossible for them to ask for a postponed. On July 3rd in the afternoon they asked
you for a postponement after they had read the staff report. Yesterday the City Planning mentioned how
we citizens had asked for a postponement failing to mention their reply to us. Then he asked the
developer's attorney Kaufman to explain the City's stand. At least Chairman Kruer knew that wasn't a
good idea. I was so sorry you didn't follow Commissioner Wan's plea and listen to your own legal advice.

. See you in October,
Just like to tell you this developer and City have jerked us around long enough. They are wrong and this
project should be denied.
Respectfully,
Eileen Murphy
201 21st Street
HB CA 92648

Get a sneak peak of the all-new AOL.com.
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September 17, 2007

RECEIvED

Sosph Gy s Remio
Meg Vaughn gron
California Coastal Commission SEP 20 2007
200 Oceangate, 10" Floor | o
Long Beach, CA 90802 £0 A_g%zwc)fem

COMp SAICNg

RE: Huntington Beach .CP Amendment No. 1-06

Dear Ms. Vaughn:

[ support the June 29, 2007 Coastal Commission staff report pertaining to Huntington
Beach LCP Amendment No. 1-06. The staff report is the most thorough report to date
on this issue and | appreciate Staff's hard work and due diligence.

Thank you for your attention in this matter and if you have any questions, contact me at
(714) 475-8075.

Sincerely,
M\?

Robert Franklin
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Ms. Valerie m

4142 Eilm Ave. Unit 302
Long Beach, CA 90807-2752 ——
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The O'Brien Family 9 50 0% 50 33 it i
Michelle O'Brien RECEIVED

16282 Serenade Lane Soui Coast Region
Huntington Beach, CA 92647 SER 7 .
714-842-3647 JEP 1 4 2007
2 SGALFOR LA
“OASTAL COMMISsI0N,

September 12, 2007

California Coastal Commission
Meg Vaughn

200 Oceangate, 10th Floor
Long Beach, CA 90802

Dear Meg,

Our family supports the June 29th, 2007 STAFF REPORT regarding Huntington
Beach LCP Amendment 1-06. We are confident it is the most thorough report to
date on this issue and appreciate all of the Staff's hard work. Please help us save
our beautiful coastal "gem" for the future generations to come. It is the perfect
place for wildlife to live and survive instead of our backyards.

Thank you.

Saenitr. 55, ,

Michelle O'Brien & family
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California Coastal Commission
ATTN: Meg Vaughn
200 Oceangate, 10® Floor

Long Beach, CA 90802 - gy, fE m
oo ot Region
September 4, 2007 GEp 11 2007
.. - AFORNIA
Dear Coastal Commission Members, Tl e, COMMISSION

We support the June 29, 2007 STAFF REPORT concerning Huntington Beach
LCP Amendment 1-06. This is the most thorough report to date on this issue. We duly
support the Staff’s hard work and diligence.

Thank you.

Sincerely,

Dr. & Mrs. James L. Grimes

8591 Mossford Drive
Huntington Beach, CA 92646-3944
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September 7, 2007
Dear Members of the California Coastal Commission,

The staff report concerning Huntington Beach LCP Amendment 1-06 of June 29, 2007 is a
solid piece of work. Ithas my full support. | hope you will give it the careful consideration it
deserves. | always fear that the loud whining of the developers will cause the staff’s
research to go unheard. Please do not let this happen.

Pamela Reid
13619 Franklin Street
Whittier, CA 90602

RECEIVED

¢ Qe
500&’{1 C oot mi sl

Sgp 11 2007

CALEORiA
COASTAL COMMISSION
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Jody Inchausti

5161 Skylark Drive, Huntington Beach, CA 92649
Home Telephone: (714) 894-9792

RECEIVED

South Coast Region
0CT =38 2007

CALFORNIA
COASTAL com!i‘ssmm

October 5, 2006

California Coast Commission
Attn: Meg Vaughn

200 Qceangate, 10" Floor
l.ong Beach, CA 80802

I am writing to show my support for the June 29", 2007 staff report concerning
Huntington Beach LCP Amendment 1-06. As far as | know, it is the most complete and
well-researched report to date regarding this issue, and the staff's hard work is to be
commended. |, for one, appreciate the effort and thorough approach that was taken.

Sincerely,

b

y Inehausti |
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Meg Vaughn

From: Julie Bixby [julie@bixby.org]

Sent: Sunday, October 21, 2007 3,46 PM
To: Karl Schwing; Meg Vaughn
Subject: Response to Shea's sept. 2007 letter

Karl Schwing wrote:

Julie - We'll be trying to get the staff report on Shea-Parkside out
by the end of next week, so, I doubt we'll have time to meet that
week. If you want to submit some type of response to Shea's response,
please do so immediately (i.e. no later than Noon, Monday) if you want
us to have any chance to consider those comments before we finalize
our staff report (even at this point I can't promise we'll be able to
consider those comments, but we'll try). Otherwise, you'll have to
wailt for the addendum.

VMWW VWV Y VY

Karl & Megq,

I am writing these comments as an individual private ¢itizen and NOT on
behalf of any group I belong to.

Comments to Shea’s Comments on June 2007 staff report:

Item 1: even if staff is “aware” of stables activities, that does not
change the fact that some of those activities wevre not specifically
authorized (permitted) by the Commission.

Item 4: re: “it’s not what the Commission did at Goodell & Brightwater”:
it’s consistent with what staff was *recommending* for Goodell &
Brightwater. Commission went with the “too much of a hardship” plea to
redo design plans of Brightwater, and the “you’'re taking my land” sob

story of Goodell, and look at how that latter ended up—Goodell chopped

down the tree in question without a permit! Neither argument--hardship

or taking-- can be made here, since this is an LUPA hearing and not a

CDP hearing. Shea’s proposed tract map can be easily revised in their

CDP application to avoid any areas declared EHSA or ESHA buffer by the LUPA.

And everyone’'s forgetting about CUMULATIVE IMPACTS. Because Goodell &
Brightwater’s ESHA weren’'t fully protected, that makes fully protecting
Shea’s groves all the more important due to LOSS OF HABITAT!

Item 7: EPA dispute—“all activities in that area have been..permitted
normal farming practices.” Shea claims the Tractor-in-the-Lake
bulldozing aftermath is “normal”-how normal is it to have to rescue a
stranded tractor and prevent future ponding? And if leveling the earth
is ™normal” farming, and farming has been going on for decades, why
hadn’t that area been leveled out years—decades-- earlier?

Item 8: re: 1998 weed abatement bulldozing & 2005 box cutter & “neither
action were wetlands filled”: watch the HB Council meeting replay £rom
1998—in addition to the specification that the Shea weeding only has to
be within 100feet of the nearby houses, Councilman Peter Green
specifically stated, “Around this ponded area (WP) it’s not necegsary to
disec” the weeds. Of course Shea ignored the Council, knowing full well
that WP’'s wetland status was in dispute at the time. And the boxcutter
incident was in the same area. If this area isn’'t a wetlands, why is
Shea trying so hard to obliterate it in both 1998 and 2005-the two times
when the wetland status of WP was being actively discussed?

Ttem 15: Shea is blaming staff for the unpermitted development, and “did
nothing to monitor restoration”. We’ve heard that enforcement staff was
ghort-staffed at the time, and is the Commission never allowed to
correct an oversight?

HNB-MAJ-1-06



And regarding Shea's entire history argument, 50 years of farming,
“gtaff cannot conveniently disregard any history”; that’s EXACTLY what
Shea is demanding staff to do in items 3, 13 & 14 when they state “the
issue 1s not the state of the property” prior to the Coastal Act. Shea
can‘t have it both ways. Either both sides need to include pre-Coastal
Act history of the site, or both sides have to do without.

Item 16: the reason for the white-hole status: Shea mentions only the
“not presently functioning as wetlands” finding (their favorite phrase,
since it suits their argument), not the “severely degraded wetland”
phrase of the same finding. Any time this DFG finding is referred to,
BOTH parts need to be included.

The “not presently” finding also begs the reverse argument: the property
WAS previously functioning as wetlands, and likely is not functioning
now due to the incessant farming. If the farming stopped (as the DFG
rep proposed at the 1998 Council meeting), then the functioning could
potentially return. Shea is correct that the potential for restoration
was a factor in white-hole status and should also be mentioned.

Item 52: “no grading has occurred on the site at any time since Shea’s
ownership” -then why the two improper grading citations issued by the
CCC? Those should be mentioned in the staff report (soxrry, I don’'t have
the dates on those, but I recall seeing the CCC citation letters).

Julie Bixby -
Engage Romulan .sig cloaking device...
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Meg Vaughn

From; Mark Bixby [mark@bixby.org]
Sent: Sunday, October 21, 2007 6:27 PM
To: . Meg Vaughn; Karl Schwing; John Dixon; Jonna Engel; Bolsa Chica Land Trust; Dena Hawes;

Flossie Horgan; Jan Vandersloot; Julie Bixby; Karen Merickel, karen mericke!; Linda Moon:;

Lyndon Lee; Peggy Fiedler; Marc Stirdivant; Marcia Hanscom; Marinka Horack; Paul Arms;

Paul Horgan; Robert van de Hoek; Rudy Vietmeier; Sandy Genis; Nancy Donaven
Subject: response to Shea memo of 09/21/07

L GO (N

020915-118-1849_1950314c-small.jpg 970106¢-small.jpg 970214c-small.jpg 970401c-small.jpg

MG.ipg (422 K... (151 KB) (152 KB) (141 KB) (172 KB) .
Hi CCC staff, BCLT people, and

friends of Bolsa Chica,

Here are my comments in response to the Shea memo of September 21, 2007 in response to the
June 2007 CCC staff report re Shea Parkisde. Those of you not already in possession of
this Shea memo can find a copy here:

http://www.bixby.org/parkside/documents/CCC/shea-ccc-070921-June-response . pdf

Bottom of p.2:

"The northerly eucalyptus grove emphatically does not provide the same ecological services
or values as the southerly eucalyptus grove, as detailed in our analysis of raptor use of
the respective trees."

The raptor sightings data that I have collected over the past several years suggests
otherwise. With few exceptions, the same raptor species utilize both eucalyptus groves.
If a uniform 100m buffer is required to protect the southern grove as ESHA, then the same
buffer should apply to the northern grove since the raptor utilization is =so similar.

Middle of p.3:

"The staff report is inadequate and simplistic. It ignores the fact that current
topographic maps continue to show a depression in the EPA area, ..."

The area in the vicinity of the EPA wetland has been highly altered by Shea in the wake of
the iconic 2001 "tractor in the lake" incident to effectively relocate much of the
depression volume to what is now designated the AP wetland. I documented these changes in
a series of low altitude oblique aerials sent to CCC staff on July 29, 2007 in an e-mail
message entitled "new oblique aerials corroborate Parkside AP .cut & EPA fill".

On August 15, 2007, I snail-mailed a two-CD set of all of the aerial imagery from the RBCLT
archives to John Dixomn.

Bottom of p.12:

"The statement is false and should be deleted. There is no “*hill” to the west of the WP;
staff must be referring to the area around the Slater Avenue overcrossing, which was
filled first by the County as part of the construction of the flood control channel prior
to the Coastal Act, and subsequently by the stable operator in building out his CDP and
subsequent City CUPs."

Construction of the flood control channels (both Wintersburg and Slater) did NOT result in
any significant £ill being deposited in the area of the westbound Slater Avenue
overcrossing. The only fill evident in the aerial record between construction of the
channels and the beginning of the stables activity is the Slater Avenue roadbed itself.

In a series of e-mails I sent to CCC staff in late July 2007, I cite video footage and
frame captures from January 14, 1995, showing ground topography of the site as it existed

1
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prior to purchase by Shea. The footage and associated "after" photos I shot that month
make it clear that 1) the stables operation dramatically exceeded the scope of its CDP by
importing vast amounts of fill at the eastern edge of the stables (in the vicinity of the
Slater overcrossing) and 2) Shea has engaged in repeated systematic grading to flatten out
this hill by pushing it into adjacent low spots, corroborating the topography change
conclusions reached in Van Coops' Exhibit MMM.

DVD copies of this video footage were snail-mailed to Dixon and Van Coops on
July 20, 2007.

In the remainder of the Shea memo addressing Van Coops' Exhibit MMM, there are
several mentions similar to "The tonal difference is associated with a remnant
of the 1938 Santa Ana River flood and is not a channel". I find it difficult
to determine which feature Shea is referring to here. *If* it is the so-called
"ephemeral channel" that runs in sinuous fashion diagonally across the property
from the southwest to the northeast, then attributing this feature to the 1938
Santa Ana River flood is incorrect.

This sinuous feature is visible in aerial images from 1928 and October 21,
1932, both of which predate the referenced flocd.

Shea project documents refer to extensive scil remediation that will be
reguired to remove substantial peat deposits from the property. In old aerial
photographs, this sinuous channel continues north beyond the current boundary
of the Shea property. The portions of the adjacent Kenilworth neighborhood
that are built on top of this channel have undergone significant subsidence, as
can be seen in the attached photo from September 15, 2002. Note the sag in the
brick wall; this precisely corresponds to the visible northern extent of the
sinuous feature. The homes on the other side of the sagging wall have
experienced cracked patios and foundations as a result of this subsidence.

Such subsidence is characteristic of building on peat deposits. Peat deposits
are formed by decayed wetland vegetation. Therefore this sinuous feature seen
in nearly every aerial photograph ever taken of this property was almost
certainly a tideland or wetland channel in the past, and not some remnant of
the 1938 Santa Ana River flood.

Finally, I'd like to point out an additional incident of fill importation that
occurred during the Shea era. Sorry about the lateness of this; I've been
distracted by foot joint fusion surgery which I had on 09/20.

I have attached four reduced size & quality aerial images (John Dixon has the
full-res copies of all of these in the entire BCLT archive). The first aerial
from 03/14/95 serves as the baseline image. In the second aerial from
01/06/97, a bunch of apparent fill piles are seen on the county parcel. These
fill piles extend into the area covered by the still-pending Smoky's CP wetland
restoration order. In the third aerial from 02/14/97, there appears to have
been some additional disturbance in this area, with vegetation starting to grow
throughout. In the last aerial from 04/01/97, Shea has stripped all non-tree
vegetation from the property.

I had a brief e-mail conversation about this with Ron Metzler back in August
(see helow). He says Shea was never aware of those fills, and thus never had
them removed. I assert that when the entire property was disked prior to the
04/01/97 aerial, that these fills were redistributed elsewhere on the property,
most likely to adjacent low areas.

- Mark B.

From: Ron Metzler

Sent: Thursday, August 16, 2007 11:06 AM
To: 'Mark Bixby'

Subject: Asserted fill piles
Mark:

Thank you for your email regarding the January 6, 1997 photograph. I apologize
2
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that it took a while to respond; however, I and some of our team members have
been on vacation.

We have not previously seen this photograph and presume you have stated the
date accurately and further assume that the white spots may be piles of soil.
We do not recall seeing any dumping in the area at that time, but if the photo
does indeed show £ill, it was placed there without our knowledge. Not being
aware of it, we did not have it removed.

We have reviewed topographic maps from 1996 and 2000 and found there to be no
change of elevation in the area, so it may not have been fill, or it may have
been removed by some other party, or it was so insignificant that it did not
show up on the topo. Further, we enlarged the photo to a scaleable size and
compared it to vegetation maps, and found that no wetland vegetation was
identified at that time in the area where the white dots are shown. Therefore,
there is no reason to assume that whatever is pictured in this aerial had a
negative effect on any resources.

Thanks,
Ron

mark@bixby.org
Remainder of .sig suppressed to conserve expensive California electrons...
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California Coastal Commission
South Coast District Office

200 Oceangate, 10th Floor - ST
Long Beach, CA 90802 T

TO WHOM IT MAY CONCERN
I was born March 10, 1922 and raised on Springdale Avenue in Huntington Beach about
two miles from the Bolsa Chica area which was a gun club at that time.

A distant relative, Albert Ruoff farmed an area south of Warner Avenue (it was
Wintersburg Avenue then) and east of Graham Avenue if it had been extended past
Warner. It ended at Warner (then Wintersburg) and became a rough dirt road used only
for farming. West of that area was land not suitable for farming as it was swampy and
with scattered peat bogs.

For several of my early years, ages 10 to 14, I was an avid hunter and collector of Indian
artifacts and roamed that area and the edge of the mesa after heavy rains looking for
exposed arrowheads, pounders, cog stones, etc. it was during one of those “expeditions”
that T found two skeletons on the downslope of the mesa and had them for at least twenty
years till finally reburying them at the request of an Apache friend, Colonel Ted Davis.

1t was on the lowland below the mesa that my father, brother and I would pick
blackberries that grew profusely in the swampy land below the mesa.

When in that area, I would always visit a beautiful clear spring that was bubbling from
the ground into a large pool surrounded by willows. The water drained into a small
stream that flowed toward the ocean. This was in the area now in question as to whether

it 1s “wetlands”.

I now live in Huntington Beach at 623 — 7" Street and may be reached at 714-536-2030.

Respectfully submitted,
b Zo
A o’

William E. Kettler
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California Coastal Commission 7/3/2007 W 8.5a
Attm: Meg Vaughn

200 Oceangate, 10th Floor

Long Beach, CA 90802-4416

We support the staff recommendation regarding Huntington Beach LCP
Amendment 1-06. The IP Amendment should be denied as submitted, and the
LUP and IP Amendments be approved as modified by staff in their June 29,
2007 report.

Concerning the option of RL vs. RM zoning, we support the RL zoning as
being *the most compatible* with the adjacent Kenilworth tract,
especially considering all of the over-excavation, dewatering, and
elevation pads that will be necessary to support *any* development on

the site.

Bob & Betty Hogan

17302 Forbes Lane
Huntington Beach, CA 92649

HNB-MAJ-1-06



W 8.5a

Ms. Vaughn,

I support the staff recommendation regarding Huntington Beach LCP
Amendment 1-06. The IP Amendment should be denied as submitted, and
the LUP and IP Amendments be approved as modified by staff in its June
29, 2007 report.

Concerning the option of RL vs. RM zoning, I support the RL zoning
as being the most compatible with the adjacent Kenilworth tract, especially
considering all of the over-excavation, dewatering, and elevation pads that
would be necessary to support any development on the site.

While I agree with the staff’s recommendation, I’m still very
concerned about the threat of flooding on Kenilworth Drive and the
surrounding neighborhood from rainfall runoff. If the open land is replaced
by the elevated Parkside development, where will the rainfall runoff go? - -

Thank you for your consideration.

Cedlroionohad

Colleen Ponchak.
5351 Kemlworthh Dr
Hun“rmg‘ror\ Beach CA 92649

HNB-MAJ-1-06
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California Coastal Commission ,

I support the staff recommendation regarding Huntington Beach LCP
Amendment 1-06. The IP Amendment shold be denied as submitted, and
the LUP and IP Amendments be approved as modified by staff in their
June 29, 2007 report. '

Concerning the option of RL vs, RM zoning, I support the RL zoning as
being *the most compatible* with the adjacent Kenilworth tract,
especially considering all of the over-excavation, dewatering, and
elevation pads that will be necessary to support *any* development on
the site.

I$ is gratifying to see the CCC staff taking the time to analyze the
situation more thoroughly than they had previously. Thank you.

Sincerely,q
Ohnt Mg

v
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California Coastal Commission S . W 8.5a
Attn: Meg Vaughn

200 Oceangate, 10th Floor

Long Beach, CA 90802-4416

Dear Ms. Vaughn,

| am urging the Coastal Commission to DENY the Implementation Plan Amendment as
submitted and ask that the Land Use Plan and Implementation Plan Amendments be
approved as modified. Wetlands on the property have to be protected and the only way

to do that is to prevent houses from being built in those areas. The eucalyptus groves
need full protection and should have the largest setbacks possible in order to preserve the
habitat for the raptors and other wildlife that live there. Any development on the property
needs to be minimal and low density so that it will be in keeping with the other
neighborhoods in the area. Shea Homes need to be ordered to restore the wetlands that
have been filled in and also be held accountable for the damage. No construction or permi
of any kind should be allowed until the filled wetlands have been restored and the penaltie:
for Shea's illegal activities have been assigned and completed. Hold the company
responsible for ting state laws and don't reward developers by allowing them to build

Vi
on wetlands th \< een ullegally filled.

Sincerely 2ot e’

Date:_. H__,j 7’é 07
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W 8.5a

LORRAINE PRINSKY AND JERRY GOLDFEIN
5402 BARWOOD DRIVE
HUNTINGTON BEACH, CA. 92649
(714)846-1493
FAX: (714)846-4593

July 1, 2007

California Coastal Commission
Attn: Meg Vaughn

200 Oceangate, 10th Floor
Long Beach, CA 90802-4416

To the California Coastal Commission:

We have read and would like to add our support to the staff’s recommendations regarding
Huntington Beach LCP Amendment 1-06. We are grateful to the staff for examining this
issue so carefully. We have lived in the area for over 20 years and believe that the land
must be preserved as part of the Bolsa Chica Wetlands and protected from development.

In addition, we believe the IP Amendment should be denied as submitted, and the LUP
and IP Amendments be approved as modified by staff in their June 29, 2007 report.
Concerning the option of RL vs. RM zoning, we support the RL zoning as being the most
compatible with the adjacent Kenilworth tract, especially considering all of the over-
excavation, dewatering, and elevation pads that would be necessary to support any
development on the site.

We greatly appreciate the work of the California Coastal Commission to monitor land use
along our precious Pacific Coast.

Sincerely,

Lorraine Prinsky and Jerry Goldfein

7/
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ORANGE COUNTY
LEAGUE OF CONSERVATION VOTERS

P.O. BOX 1303
HUNTINGTON BEACH, CA 92647

CALIFORNIA COASTAL COMMISSION
South Coast Area Office

200 Oceangate, Suite 1000

Long Beach, CA 90802-4302 o w0

ATT: Meg Vaughn

RE: July 11,2007 - Agenda Item W 8.5 a
LCP Amendment No. HNB-MAJ-1-6 (SHEA-PARKSIDE) -- DENY

Dear Chairman Kruer and Commissioners:

The Orange County League of Conservation Voters urges the Coastal Commission to deny the
proposed Huntington Beach LCP and LUP amendments regarding the Shea-Parkside property,
unless modified as recommended by the Coastal Commission Staff.

As noted in the Staff report at page 21, the subject property is adjacent to the Bolsa Chica
Wetlands restoration area. It includes significant wetlands and ESHAs which support, even in
their degraded state, numerous species of wildlife. This property must not be viewed as isolated
or unrelated to the Bolsa Chica Wetlands and Mesa habitats. Any LCP or LUP amendments
allowing development on the property must require protection of the wetlands and ESHA by
substantial buffers,

The proposed project not only fails to sufficiently protect the wetlands and ESHA on the subject
property, the proposal for residential housing to be built at a raised elevation would also
negatively impact the surrounding neighborhoods and the Bolsa Chica Wetlands.

Residents in surrounding neighborhoods have recently been inundated with deceptive and
misleading correspondence from Shea Homes warning that their homes will be in jeopardy of
major flooding if the Parkside project is not approved as proposed. As the proposed project
would only increase risks of flooding and overdue improvements to the Wintersburg Channel
levee can and should be made independently of any development, the fear mongering tactics of
Shea are appalling.

As stated at page 56 of the Staff report, the proposed LUP amendment is not consistent with the
policies of the Coastal Act regarding public access and recreation, wetlands, ESHA, marine
resources and land resources. These inconsistencies mandate a denial of the LCP and LUP
amendments as proposed.

Orange County League of Conservation Voters urges the Commission to deny the subject

proposed LCP and LUP amendments unless modified to protect this last salvageable segment of
the greater Bolsa Chica habitat area.

Sincerely,

Steve Ray
President

HNB-MAJ-1-06



W 8.5a

Sara M. Mathis
17071 Berlin Lane
Huntington Beach, CA 92649

July 2, 2007
Ms. Meg Vaughn Fo o L
California Coastal Commission f*’?. Ak

200 Oceangate, 10th Floor
Long Beach, CA 90802-4416

Reference: Huntington Beach — Shea Homes Parcel — Graham Street
Dear Ms. Vaughn:

I support staff recommendation regarding Huntington Beach LCP

Amendment 1-06. The IP Amendment should be denied as submitted, and the

LUP and IP Amendments be approved as modified by staff in their June 29,

2007 report, excepting the option of RL vs. RM zoning on the parcel, neither should be
approved.

The entire subject parcel is part of the Bolsa Chica Wetlands system, despite the owner’s
ongoing efforts and tactics to convert it to something else. In addition to the presence of
ponding and wetland plant species, which have been well-documented on the site, the
fact that the subject parcel is one to two feet below sea level and requires overexcavation,
dewatering, and 260,000+ cubic yards of imported fill material (approximately 13,000
truck trips) to make it suitable for building should provide evidence enough that the site
is a wetland and not suited for residential development.

The California Coastal Commission is required to protect the functions and values of the
wetlands in my watershed. If the California Coastal Commission allows the subject
parcel to be drained, filled, and developed, they will destroy habitat for endangered
wildlife and plant species, which have been well-documented on the site, further degrade
my watershed’s water quality due to increased pollution and storm water runoff, increase
the surrounding area’s vulnerability to flooding, and eliminate scarce open space and yet
another vital productive ecosystem from our coastal area. '

Respectfully submitted, o
A b

Sara M. Mathis

HNB-MAJ-1-06



W 8.5a

California Coastal Commission
Attn: Meg Vaughn

200 Oceangate, 10th Floor
Long Beach, CA 90802-4416

Dear Ms. Vaughn,

Shea Homes needs to be held accountable for all the grading and unpermitted wetland filling
done over the past ten years and no further action should be taken until the wetlands on the
property have been fully restored. Maximum setbacks need to be made mandatory to protect
the eucalyptus groves and to allow sufficient hum‘rim%l grounds for the raptors which use the
trees for perching, nesting, and feeding. No houses should be built anywhere on the property
due to the extensive dewatering activities and large amounts of fill import that will be
necessary in order to build. The flood protection sea wall Shea wants to build should be
constructed by US Fish and Wildlife and it should be built at the end of the Bolsa Pocket, not
across the middle of the field.

If houses have to be built on the field, then those houses need to be low density only. All other
single family neighborhoods surrounding the field are low density and any housing on the
Shea property needs to be consistent with the community. [ ask that the commission deny the
submitted IP Amendment and vote : of the LUP and IP Amendments only if

’,

Sincerely, ~

Date: 7~ 2—& 7

“7& //M A Mﬂ/w&uwﬁ b cvelarde,
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W 8.5a

Californmia Coastal Commission

Attn: Meg Vaughn

200 Oceangate, 10th Floor S
Long Beach, CA 90802-4416 e

Dear Ms. Vaughn,

Shea Homes needs to be held accountable for all the grading and unpermitted wetland filling
done over the past ten years and no further action should be taken until the wetlands on the
property have been fully restored. Maximum setbacks need to be made mandatory to protect
the eucalyptus groves and to allow sufficient huntin%lgrounds for the raptors which use the
trees for perching, nesting, and feeding. No houses should be built anywhere on the property
due to the extensive dewatering activities and large amounts of fill import that will be
necessary in order to build. The flood protection sea wall Shea wants to build should be
constructed by US Fish and Wildlife and it should be built at the end of the Bolsa Pocket, not
across the middle of the field. '

If houses have to be built on the field, then those houses need to be low density only. All other
single family neighborhoods surrounding the field are low density and any housing on the

Shea property needs to be consistent with the community. I ask that the commission deny th
ubmitted IP Amen and vote for approval of the LUP and IP dmen if

m 1 S re ded in th re
Sincerely, é/ _ Q/

Date:/%,z |, 25/
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Janed Sax, PhD W 8.5a
16322 Niantic Circle
Huntington Beach, CA 92649

July 3, 2007

California Coastal Commission
Attn: Meg Vaughn

200 Oceangate, 10" Floor
Long Beach, CA 90802-4416

RE: Huntington Beach LCP Amendment 1-06

Dear Coastal Commissioners:

I have been a resident of Huntington Beach for over 40 years. | love this
city and our earth and I’ve made every effort to support environmental
issues on a local, national and worldwide level in my own small way. |
appreciate the significant work that all of you do on a daily basis to make
our state a better place

In that spirit, I’'m writing in support of the CCC staff’s recommendation
regarding Huntington Beach LCP Amendment 1-06. I agree that the IP
Amendment should be denied as submitted and the LUP and IP
Amendments be approved as modified by staff in their June 29, 2007 report.

I appreciate all efforts and decisions that you have made in the past on
behalf of preservation of Bolsa Chica and the recent efforts that the staff has
made to fully analyze and understand the situation at hand.

HNB-MAJ-1-06



Mary Lou Watkins
17672 Crestmoor Lane
Huntington Beach, California 92649
(714) 840-1885 Phone/Fax
mlouw@aol.com

California Coastal Commission W 8.8a
Atin: Meg Vaughn

200 Oceangate, 10t Floor

Long Beach, Ca 90802-4416

July 3, 2007

As a resident of the area adjacent to the proposed Parkside Development I
support the staff recommendation regarding Huntington Beach LCP
Amendment 1-06. The IP Amendment should be denied as submitted, and
the LUP and IP Amendments be approved as modified by staff in their June
29, 2007 report.

Concerning the option of RL vs RM zoning, I support the RL zoning as being
*the most compatible* with the adjacent Kenilworth tract, especially
considering all of the over-excavation, dewatering, and elevation pads that
will be necessary to support *any* development on the site.

The developer ingists that there will be many improvements that will
eliminate the need for flood insurance for adjacent homes. However, with
their full-page ads recently they confirm that flood insurance only “may be
reduced” for those of us who are closest to the proposed development. In
addition to that the traffic on Graham Street will increase significantly
from this development and affect us as well.

I wish to thank the Commission for their close attention to this matter and
particularly the staff who took the time to completely analyze the situation
and write a detailed and thoughtful report.

Sincerely,

%tkms Moore

HNB-MAJ-1-06



W 8.5a

California Coastal Commission
Attn: Meg Vaughn

200 Oceangate, 10th Floor
Long Beach, CA 90802-4416

Dear Ms. Vaughn,

I firmly believe there should never be any houses built on the Shea field. The
property was a wetland before it was farmed and remains a wetland to this day. Shea
has deliberately filled in the wetlands on the property in order to build, and that’s just
plain WRONG. Shea can’t be allowed to destroy wetlands and then claim those
wetlands were never there. The Coastal Act prohibits building on wetlands. The
Coastal Act prohibits filling of wetlands. Shea has already filled and wants to build.
The Coastal Commission needs to see Shea’s actions for what they really are: blatant
violations of California law. Shea needs to be ordered to remove the fills and restore
the property to its natural state. For these reasons I urge the Commission to deny the
IP as submitted and approve the IP and LUP as modified by staff. Parkside
Estates is bad for the surrounding neighborhoods, bad for the residents who live in
the area, and it is bad for the environment. Any construction on the field needs to be

as small as possible and needs to be limited to LOW DENSITY ONLY. DO NOT
LET SHEA PROFIT FROM THEIR ILLEGAIL ACTIONS!

Sincerely, %(;//M \Zs/ /ZO_VL Date: 7 / 4 /07
5442 ol LPrwe
gd’m‘ﬁ"f% (Brae K

- F2C¢ g
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W 8.5a

Richard B. Mathis
17071 Berlin Lane
Huntington Beach, CA 92649

July 3, 2007
Ms. Meg Vaughn
California Coastal Commission
200 Oceangate, 10th Floor
Long Beach, CA 90802-4416

Reference: Huntington Beach — Shea Homes Parcel — Graham Street
Dear Ms. Vaughn:

I support staff recommendation regarding Huntington Beach LCP

Amendment 1-06. The IP Amendment should be denied as submitted, and the

LUP and IP Amendments be approved as modified by staff in their June 29,

2007 report, excepting the option of RL vs. RM zoning on the parcel, neither should be
approved.

The entire subject parcel is part of the Bolsa Chica Wetlands system, despite the owner’s
ongoing efforts and tactics to convert it to something else. In addition to the presence of
ponding and wetland plant species, which have been well-documented on the site, the
fact that the subject parcel is one to two feet below sea level and requires overexcavation,
dewatering, and 260,000+ cubic yards of imported fill material (approximately 13,000
truck trips) to make it suitable for building should provide evidence enough that the site
is a wetland and not suited for residential development.

The California Coastal Commission is required to protect the functions and values of the
wetlands in my watershed. If the California Coastal Commission allows the subject
parcel to be drained, filled, and developed, they will destroy habitat for endangered
wildlife and plant species, which have been well-documented on the site, further degrade

- my watershed’s water quality due to increased pollution and storm water runoff, increase
the surrounding area’s vulnerability to flooding, and eliminate scarce open space and yet
another vital productive ecosystem from our coastal area.

Resp;ctfully submitted,

Richard B. Mathis

HNB-MAJ-1-06
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July 37 2007
W 8.5a

California Coastal Commission
Attention Meg. Vaughn

200 Oceangate, 10® Floor
Long Beach, Ca. 90802-446

I support the staff recommendation regarding Huntington Beach LCP Amendment
1-06. The IP Amendment should be denied as submitted, and the LUP and IP
Amendments be approved as modified by staff in their June 29" 2007 report.

It’s refreshing to have people on the staff taking the time and effort to really
analyze our situation. ,

OZJ&/W

Bess Cuke Weston
17071 Camelot Circle
Huntington Beach, Ca. 92649

Sincere

714 846 7686



July 1,2007,

California Coastal Commission
Attn: Meg Vaughn

200 Oceangate, 10th Floor
Long Beach, CA 90802-4416 W 8.5a

Commissioners, | have lived in Huntington Beach since 1990. | purchased my home at 17192 Berlin Lane.

in 1992. I boughtin this location primarily for the proximity to the ocean breeze and the open wetland space.
My residence is directly across Graham Street from the proposed Shea development. My wife and | walk

the flood control levees to and from the wetlands weekly and really enjoy the open space which we both

feel is extremely rare for Southern California.

Over the years that we have lived here and walked along the flood control channels levees we have observed a continuos

change of the Shea property depending on the time of the year. Winter / Spring time typically we see lot’s standing water with

lot's of wetland plants and animals enjoying the abundance of a healthy and natural environment. The ponds seem to last for quite
a while and while this water remains so does everything that likes these mini lakes. It's so cool to see the variety of birds that

come to the these ponds and then remain while the vegetation seems to explode. Spring in these fields is visually stunning.

Our observation was that before the wetlands were restored, natural ponding water in all the open spaces in the rainy reason’
provided a lush and noisy environment for all to enjoy for as long as the ponds remained. As the ponds subsided farming tractors
would try and grade into the edges of the ponds trying to reduce the amount of standing water remaining. Then a new explosion of
crops would appear. it's been our observation over time that the area for farming has increased and that ponding areas’ have reduced,
Although in very wet season’s the entire area’s flood or are so wet that farming stops until the land can support the weight of

the tractor’s.

After a few years of reading about and visiting the wetlands areas we began to understand the ecosystem that has developed

on the Shea property across the street. Now when we walk the levy and look down onto the Shea property we try to visualize

or recognize natural patterns of life that are trying to survive and exist in this farmed open space. Were not biologists or naturalists
but we do see a lot of standing water that seems to support the nature there and hope that it continues to have the opportunity
to survive and exist. We have a continued respect and appreciation for what open this space provides to our wildlife neighbors.
Eliminating their wetland environment to survive in seems extreme when weighed against the proposed changes for rezoning
this parcel of land for residential development. We have already witnessed changes in the area that has caused both of us to feel
that the elimination open space buffer zones cause the compression of wildlife into a reduced natural environment is stressing
some species. The local Coyotes are much more prevalent in our neighborhood tract than before and a pair of red tail hawks

that we used to see in the eucalyptus grove area now were trying to nest in a palm tree in our neighborhood,?

Our feelings are that this wetlands area seems very sensitive to any evasive change. We feel the more of this open space

that we allow to be reduced the more stressed ali the residents, human, animal and plant will become. We dori’t believe this much
change locally for this natural wetlands area is really beneficial to anyone’s or anything’s quality of fife. We believe to reduce the available
space for life exist then compress all the recipients needs to sustain life, to us seems too evasively extreme.

Therefore, we support the staff recommendation regarding Huntington Beach LCP Amendment 1-06. The IP Amendment should
be denied as submitted, and the LUP and IP Amendments be approved as modified by staff in their June 29,2007 report.

Concerning the option of RL vs.RM zoning, we support the RL zoning as being *the most compatible* with the adjacent Kenilworth
tract, especially considering all of the over-excavation, dewatering, and elevation pads that will be necessary to support *any*
development on the site,

Thank you and your staff for trye'rr'éhort and the oppaortunity to express our concerns,

Mr. & Mrs. Michael Castellano/ /j !
17192 Berlin Lane =
Huntington Beach i
California, CA92 629

HNB-MAJ-1-06




July 3, 2007 : W 8.5a
Meg Vaughn

California Coastal Commission

200 Oceangate, 10th Floor

Long Beach, CA 90802-4416

Attention:

Dear Meg Vaughn,

We support the staff recommendation regarding Huntington Beach LCP Amendment 1-06. The IP
Amendment should be denued as submitted, and the LUP and IP Amendments be approved as
modified by staff in their June 29, 2007 report.

May we express our gratitude for the time and effort Coastal Commission staff has given to

reconsider recommendations formed prior to the May 10, 2007 meeting. We are encouraged by their
thoughtful evaluation of vital information presented by the Bolsa Chica Land Trust on that occasion.

Sincerely,

77y X&Mﬁ el

ulian and Janet Vochell

19322 PITCAIRN LANE
HUNTINGTON BEACH, CA, 92646

HNB-MAJ-1-06
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Dear California Coastal Commission: May 2007
Re: City of Huntlngton Beach Major LCP Amendment No. 1-06 (Shea/Parkside).

<.+ The 50-acre Shea (he MWD) property in Huntington Beach is severely degraded
~«"wetlands (DFG, 1980). 25 years later, that is still true.

. " ~ & Dueto all the lllegal gradlng on the property, the full extent of wetlands that need to be .

e All wetlands on the ‘property must be protected by true buffers— buffers that are
undiminished and unimpeded by any NTS or passive recreation or similar human
disturbance.

¢ In 1981, the Cjty of HB requested residential zoning for this parcel. CCC staff
recommended at the time that “The ‘Residential’ designation shall be deleted 'The CCC
o did not approve of houses then; it shouid reject houses now! L
L _";.l.lpllold the Ooautal Act sec’tlon 30233. Deny the LCPA.

socmne M 7 Ui d@_Qaédii;

u.th:'t'/.-‘-_’Address. \U‘E@ Q_@ﬂ()ﬁﬂ) lore  HD SELLS

LA | HH t TR TR IS A R T
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THE ENTRANCE HALL
at THE HERMITAGE
NASHVILLE, TENNESSEE
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California Coastal Commission 2 Juneas, 2007
Attn: Meg Vaughn oo

200 Oceangate 10" Floor

Long Beach, CA 90802-4416

Dear Ms. Vaughn, C T e

| am writing to you today to advise the Califomnia Coastal Commission to my
objection to the development purposed by Shea Homes of the Parkside Estates
in Huntington Beach.

California’s have become more aware of the importance of wetlands and how
they can protect developed properties from water surge. Hurricane Katrina
showed American’s the extent of property damaged that can occur from the
destruction of wetlands. In the case of this proposed development, we will be
eliminating valuable open land that could be put to better use by collecting and
purifying current storm water run off. Let's not let this last piece of the Bolsa
Chica Wetlands to be saved turned into a housing tract.

The purposed development of this property will also discharge additional storm
water into the already taxed EGGW Food Control Channel which discharges into
an already over polluted Huntington Harbour. Shea Home’s own Parkside
website is stating nothing less than misleading statements about how this
development will create, and | quote, “A natural treatment system, that will clean
runoff from over 3,000 acres that currently reaches the Huntington Harbour and the
Pacific Ocean untreated.” What does that mean? That the small piece of property
currently being purposed to be set aside for wetlands and/or run off purification
will treat 3,000 current acres of run off going into Huntington Harbour? Just not
realistic.

Another miss leading statement on their website states, and | quote, “New and
improved flood control systems that will eliminate or reduce flood insurance premiums
for thousands of Huntington Beach home and business owners.” Shea cannot
guarantee that FEMA will redraw flood insurance zones and reduce insurance
rates.

Today, Shea lost even more credibility with the educated public. Their company
took out a desperate full page color ad in the Huntington Beach “Independent”
and “Wave” newspapers blaming the Bolsa Chica Land Trust for delays in the
rebuilding of the levees adjacent to the purposed development. And | quote,
“Look who won’t have to pay mandatory flood insurance — if only the Bolsa Chica Land
Trust would put your safety and pocket book ahead of their interests”.

Page 1 of 3
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The ad goes on and claims 7,000 homes and business would be free of
mandatory flood insurance if their hands were not tied from spending 15 million
dollars in flood protection improvements. The ad ends with telling the readers
where they can help support “its timely approval this summer”. The contact
information reference back to their website where you can easily send support to
the Coastal Commission for the project. Shea Homes appears to be misleading
the readers to gaining support from the public before the next hearing in July.

Let's talk about the levee. The County Flood Control District is responsible for the
levee and could be held liable for damages caused by its neglect. | have spoken
to the District and they are very aware of its poor condition along side the
purposed Parkside project.

The longer Shea Homes believes that the Coastal Commission may accept a
proposal allowing the development of the property, the more at risk home owners
are in the general vicinity of the property that the levee will breach, potentiality
causing millions of dollars of damage. May be the County Flood Control District is
delaying major repairs in hope of Shea Homes making some of the badly needed
repairs.

it was made clear to me by the Coastal Commission’s decision in May to denied
Shea Home’s development plan, that Shea was not acting responsible by
protecting existing Wetlands on their own property, nor where they being up front
on subject matter. | trust the information in this letter is supporting my claim.

If the project was approved, what detrimental effect would if have on the
surrounding communities and the wildlife? The community can look forward to up
to four years of major construction, the estimated removal and compaction of
16,200,00 cubic feet of soil, 200-300 truck loads of dirt each day, and by Shea
Homes own estimates, 2500 vehicle trips per day will be added to arterial and
residential streets from the tract residents. How would you like to live under these
conditions — human or fowl?

When it comes right down to it, trust is the foundation to any agreement, any
partnership, and any relationship. | do not believe that Shea Homes has been up

front and truthful in their dealing with the Coastal Commission or the public on
this project.

Page 2 of 3
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| am not a big "tree hugger”. | am a business owner how has to follow the rules;
that's what makes us a great republic. | do believe that an industry must follow
the laws as laid out by the governing body. That is all | want Shea Homes to do,
follow the law....they can't build on wetlands, they can’t mislead people. May be
you could ask Shea Homes with all the controversy surrounding the development
of the property why, in good faith, they haven't looked at offering the property for
sale to the Coastal Commission? This land would be much better served as true
wetlands that could assist in the cleaning of polluted water run off in our city.

It is my sincere hope that the Coastal Commission will do its part to putting an
end to this long battle and deny the development of these wetlands.

Sincerely,

Cap Cez”

Greg Clifford
17501 Tuscan Circle
Huntington Beach, CA

Page 3 of 3
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Meg Vaughn

From: Brenda Rogers [rogersbrenda@charter.net]
Sent:  Monday, July 09, 2007 5:10 PM

Ce: pkruer@monarchgroup.com; kram@contentlic.com; bonnie.neely@co.humboldt.ca.us;
kachadijian@co.slo.ca.us; mreilly@sonoma-county.org; forelc@cox.net; districts@co.monterey.ca.us;
benhueso@sandiego.gov; thayerp@slc.ca.gov; brian.baird@resources.ca.gov; lwan22350@aol.com;
sblank@kandsranch.com; drbburke@aol.com; mary_shallenberger@ppfa.org; drdan@cox.net;
skinsey@co.marin.ca.us; gonzalez@unionyes.org; Meg Vaughn

Subject: Huntington Beach LCPA 1-06

To: California Coastal Commissioners:

Re: Agenda Item W8.5 Huntington Beach LCPA 1-06 Parkside, Support Staff

Dear Coastal Commissioner:

Please support the staff recommendation for the Huntington Beach LCPA 1-06, Shea Parkside property in Huntington
Beach, to be heard this Wednesday, July 11.

The staff correctly identifies and protects the wetlands and ESHA's on this portion of the historic Bolsa Chica wetlands,
while allowing for an alternative development footprint that is fair to the landowner. Please support the recommended
100-meter buffer for the ESHA's and the Natural Treatment System (NTS) out of the buffers, as recommended by staff.

Itis important to follow the resource protections in the Coastal Act, and the staff recommendation does just that.

E.O. Wilson, a world renowned biologist in his 80's, winner of 2 Pulitzer prizes and author of 25 books, stated on Bill
Moyers Journal, seen weekly on PBS, stated that the U.N. recently reported that in just 30 years, one gquarter of all
mammals will be extinct on Earth. When asked what the individual could do to prevent this catastrophe from

occurring, E.O. said to get involved in local environmental issues to keep biologically rich areas and wetlands out of the
hands of developers. But, what we desperately need-most is leadership that works off of what we have learned through
science, that has produced a consensus about what is happening to the Earth's environment...and sees a vision of a
future that we, as people, can work toward.

Thank you for all your hard work to protect the California Coast.

Brenda Rogers

5315 South Marina Pacifica Dr/Key 20
Long Beach, Ca 90803
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Meg Vaughn

From: Penny Elia [greenp1@cox.net]
Sent: Monday, July 09, 2007 3:36 PM

To: sblank@kandsranch.com; Sara Wan; mary_shallenberger@ppfa.org; bonnie.neely@co.humboldt.ca.us;
Meg Vaughn; Steve Kram; gonzalez@unionyes.org; forelc@cox.net; drbburke@aol.com;
pkruer@monarchgroup.com; thayerp@slc.ca.gov, brian.baird@resources.ca.gov, drdan@cox.net;
kachadjian@co.slo.ca.us; district5@co.monterey.ca.us; benhueso@sandiego.gov; mreilly@sonoma-
county.org; skinsey@co.marin.ca.us; Karl Schwing

Subject; Agenda Item W8.5 Huntington Beach LCPA 1-06 Parkside, Support Staff

Dear Coastal Commissioners:

Please support the staff recommendation for the Huntington Beach LCPA 1-06, Shea Parkside
property in Huntington Beach, to be heard this Wednesday, July 11.

The staff correctly identifies and protects the wetlands and ESHA's on this portion of the historic
Bolsa Chica wetlands, while allowing for an alternative development footprint that is fair to the
landowner. Please support the recommended 100-meter buffer for the ESHA's and the Natural
Treatment System (NTS) out of the buffers, as recommended by staff.

It is important to follow the resource protections in the Coastal Act, and the staff recommendation
does just that.

Thank you for upholding the Coastal Act.
Sincerely,

Penny Elia

Sierra Club

30632 Marilyn Drive

Laguna Beach, CA 92651
949-499-4499
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July 6, 2007

California Coastal Commission

Attn: Meg Vaughn
200 Oceangate, 10" Floor

Long Beach, CA 90802-4416

7/11/07 W 8.5a

RE: Huntington Beach Major LCP Amendment 1-06 (Shea/Parkside)

Dear Ms. Vaughn and Coastal Commissioners,

I am writing to express support for the staff recommendations contained in the June 29,
2007 staff report. While the report covers a lot of topics, I want to bring the issue of
cumulative impacts to the forefront. Section 30250 of the Coastal Act states, in pertinent

part:

“(a) New residential ...development...shall be located...where it will not have
significant adverse effects, either individually or cumulatively, on coastal

resources.”

RAPTOR FORAGING HABITAT

The Coastal Commission has previously recognized Eucalyptus groves at the Bolsa Chica
as ESHA, thus it is no surprise that staff is recommending that the two groves on Shea
also be officially designated as ESHA. Cooper’s Hawks, a species of special concern,
and White-tailed Kites, a California fully-protected species, are known to use the trees for
perching, as are Red-tailed Hawks, Red-shouldered Hawks, and several other species.
Additionally, the Cooper’s Hawks use the groves for nesting.

In their December 5, 1999, report prepared for the Bolsa Chica Land Trust, “Raptor
Habitat Assessment of the Bolsa Chica Mesa”, the firm Tierra Madre Consultants
included a chart of raptor species seen at Bolsa Chica, their habitat use, and their
breeding home range. Below is an abridgement of that chart to focus on the four main

species at Shea/Parkside:

SPECIES

HABITAT USE

HOME RANGE

White-tailed Kite (£lanus
leucurus)

Nests in Eucalyptus grove,
forages on Mesa and
wetlands

0.57 sqkm/ 141 acres
(Henry, 1983)

Cooper’s Hawk (Accipiter
cooperii)

Eucalyptus grove (may be
suitable for nesting), bushy
areas

18-531 hectares / 166 and
326 acres (Craighead and
Craighead 1956)

Red-shouldered Hawk
(Bureo lineatus)

Eucalyptus grove for
nesting, Mesa for foraging

1.21 sq km / 299 acres
(Bloom 1993)
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Red-tailed Hawk (Buteo Forages on Mesa and in Highly variable; 31-390

jamaicensis) wetlands, perches in hectares / 77-963 acres in
Eucalyptus grove, has one study (Petersen 1979)
nested on poles in wetlands

There are two key points to be made here. The first is that of these four species known to
use the Shea groves the most, the minimum home range size is 77 acres. Clearly a buffer
zone of less than an acre (100 meters) is insufficient to sustain these birds of prey in their
daily lives. The second point is that these species previously could use the entire Bolsa
Chica mesa, approximately 200 acres, for foraging. That is no longer the case. The
portion of the mesa closest to the Shea groves, the upper bench, is forever lost as
foraging habitat due to the Brightwater development. Thus the 50-acre Shea property is
the only sizeable upland foraging habitat these raptors have left adjacent to the groves.

Loss of foraging habitat is also a concern of CDFG. As noted in the current
Shea/Parkside staff report HNB-MAJ-1-06 dated June 29, 2007:

“Furthermore, it is important to assure the continuance of the raptor
community by reserving adequate foraging area. In fact, the Califonia
Department of Fish and Game (CDFG) provided statements to this effect
in a letter to the City dated June 15, 1998 commenting on the Draft
Environmental Impact Report for the Parkside project. In that letter,
CDFG states that "...[a]gricultural areas, grasslands and wetlands are of
seasonal importance to several species of raptors in Orange County by
providing important, if not vital, staging and wintering habitat. These
habitats also provide foraging areas for resident breeding raptors."
CDFG goes on the [sic] express concern about the loss of raptor
foraging areas within the project site and vicinity and the impacts such
loss may have on the adjacent Bolsa Chica Ecological Reserve.
However, CDFG didn't suggest any specific mitigation for this loss in
this letter. However, in recent years, CDFG has routinely recommended
a mitigation ratio of 0.5:1 (preservation area to foraging area lost). Were
this ratio applied at the subject site, about 25 acres of the subject site
would need to be designated Open Space Conservation just to satisfy the
foraging needs of raptors.” (pg. 41)

COYOTES & OPEN SPACE

The CCC staff report on Shea/Parkside completely omits coyotes from the analysis. This
has been puzzling, for as the Bolsa Chica Land Trust court decision states:

“Under the Coastal Act, [the] Commission is required to protect the
coastal zone's delicately balanced ecosystem. (§ 30001, subds. (a)-(¢); §
30001.5, subd. (a); City of San Diego v. California Coastal Com. (1981)
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119 Cal. App.3d 228, 233; Sierra Club v. California Coastal Com.
(1993) 12 Cal.App.4th 602, 611 ( Pygmy Forest).)” (pg. 15)

Coyotes are present at Shea/Parkside and are part of the greater Bolsa Chica ecosystem.
Fortunately, the 2002 CCC staff report for the Marblehead development in San Clemente,
Orange County, discussed coyotes in depth. The Marblehead 5-01-459 report stated:

“Also, in order for any of the natural habitats to maintain their existing
biodiversity, it is important to maintain coyotes in the system. In the
absence of coyotes, these habitats would be subject to heavy predation
from domestic and feral cats and other small predators causing avian
diversity to plummet....If coyotes are to remain in the system, the
various habitats on site must be connected with open space corridors and
access to these habitat areas must remain unobstructed such that coyote
can continue to access the site and circulate through it. Since coyote that
are present in urban settings tend to be nocturnal, lighting from the
developed areas must be strictly controlled such that the open space
areas and corridors for circulation remain dark spaces.” (pg. 47)

In particular, staff noted that coyotes would help protect California gnatcatchers, a
federally threatened species: “Additional open space and connectivity would further
maintain coyote use of the site that would further ensure that small predators are
controlled and hence predation on California gnatcatcher is maintained within natural
parameters.” (pg. 4) The report went on: “In the heart of urban environments, Coastal
Sage Scrub may still support many bird species when there is sufficient open space to
include coyotes in the system.” (pg. 35, italics added for emphasis). As gnatcatchers are
present at Shea/Parkside, the issue of “sufficient open space” for coyotes comes into play
when considering cumulative impacts.

CUMULATIVE IMPACTS

The Shea property is located on the north side of the East Garden Grove — Wintersburg
Flood Control Channel, in the northeastern comer of the greater Bolsa Chica ecosystem.
Two recent developments on the north side of the channel must be taken into account
when discussing cumulative impacts of the Shea/Parkside project.

The first is the reflooding of the Bolsa Pocket. What was once an open field is now
permanently under water. Coyotes can no longer traverse it, and it is no longer a foraging
area for either coyotes or raptors who feast on upland species. 42 acres of foraging space,
of open space—gone forever.

The second 1s the Brightwater development. While thel 18 acre lower bench to the

northwest has been preserved, and 34 acres of bench bluff face are being restored as
coastal sage scrub, the upper bench is now in the process of being paved over. As noted
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in the Tierra report, the Mesa provided foraging area for many raptors (and hence open
space for coyotes as well). 68 acres of foraging space, of open spacc—gone forever.

In short, 110 acres (42 Pocket + 68 upper bench) of wide open space that the coyotes
used to have available to them on the north side of the channel--110 acres of foraging
habitat that the raptors used on the north side of the channel--has been lost in just the last
two years. And with the loss of the upper bench, the only direct open space foraging arca
for the raptors in the Shea groves is now the 50 acres of the Shea property itself! See
attachment A for an acrial photo demonstrating the loss of habitat north of the channel.

Clearly, additional houses are incompatible with preserving the open space necessary o
avoid significant adverse affects to coastal resources, the biodiversity of the Bolsa Chica.

SUMMARY

1. The raptors at Shea/Parkside need sufficient foraging area to survive; these
raptors are important species to the state of California.

2. Coyotes need sufficient open space to maintain their place in the ecosystem; they
serve to protect lesser avian species such as the federally threatened California
Gnatcatcher which is found at Shea/Parkside.

3. Any project at Shea/Parkside would have a detrimental cumulative affect on the
foraging area and open space the raptors and coyotes need to survive and maintain
the biological diversity of the Bolsa Chica ecosystem.

The commission was right to deny the LUPA as submitted in May, 2007, and to ask staff
to do more research. Upon further review, staff has revised their recommendations to be
most protective of coastal resources, and it is the staff’s recommendations of June 29,

2007, that you should be adopting now.

Sincerely,

;WJ 3 &‘Jé{/
Julie E. Bixby

attachment
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Aftachment A

Pocket

.
Lower -
Bench

Cumulative Effects: Raptor Upland Foraging Habitat and Coyote Open Space Lost North
of the EGGW Flood Control Channel (red lines). Photo: U.S. Fish & Wildlife
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From: Larry Eaton [larry.eaton@mindspring.com]
Sent: Saturday, July 07, 2007 2:28 PM
To: pkruer@monarchgroup.com; kram@contentlic.com; bonnie.neely@co.humboldt.ca.us;

kachadjian@co.slo.ca.us; mreilly@sonoma-county.org; forelc@cox.net; districtd
@co.monterey.ca.us; benhueso@sandiego.gov; thayerp@sic.ca.gov,
brian.baird@resources.ca.gov; lwan22350@aol.com; sblank@kandsranch.com,
drbburke@aol.com; mary_shallenberger@ppfa.org; drdan@cox.net; skinsey@co.marin.ca.us;
gonzalez@unionyes.org; Meg Vaughn

Cc: Larry Eaton

Subject: [Fwd: Letter sent to Adam and Christine Rodell via their web site 2:55pm 070706]

Relevance: W 8.5a (ParkSide Estates)

It was suggested by another interested party that I forward my comments
to a recently received mailing along to you. Hopefully, in doing so, I
am not intruding too much into your very busy schedules.

I received a colored, heavy stock, mailing with a Shea (¢/o Parkside
Estates Qutreach) return address (hence assumed distributed by Shea) in
which Adam and Christine Rodell, realtors, endorses/plays-upon the scare
tactics upon which Shea continues to focus/exaggerate. In this mailing,
the Rodell's claim to be an "independent" interested party who then
makes the statement that ParkSide Estates is "First, it'’'s
environmentally sensitive", which, as I touch upon below, is really NOT
a true factual statement. [I also, recently, sent a much longer
discussion of Shea's fancy 4 page color brochure mailing of mis-leading
"FACTS", to your staff which was included in the appendix of your staff
report relative to your upcoming SLO meeting W8.5a]. We are being
bombarded with fancy, expensive, mailings by Shea which state that all
of the opposition to Shea's ParkSide efforts are very bad people. Maybe
Shea's looking into a mirror is warranted?

Upon closer observation however, this particular mailing actually
includes solicitation of potential customers (postcard attached asking
for potential customer response) for Rodell's real estate business,
which, to me, is seemingly taking, possibly unethical, advantage of the
present high visibility of the proposed Shea/ParkSide Estates situation.
The content of this mailing and my perceived real objectives of Rodells
prompted me to respond to their mailing via their business web site (see
below for the response that I sent to Rodell).

I am a resident of Kenilworth Dr., hence a VERY interested party who
desires that the interest of the local residence and of the coastal
environment be best served. I very much appreciate the GREAT efforts of
you staff to finding the TRUE FACTS around the present Shea property
situation. I know that often with TRUTH comes unwarranted criticism.
However, keep up your excellent work all along the coast of our great
state of CA.

Thank you for you. attention to this particular coastal item. Have a
good day.

lre
---- QOriginal Message to Adam and Christine Rodell via their real estate
business web site -----

----in response to their color brochure mailing--------

It is rather disheartening for you (*/"A Tradition Rich In Caring And
Service" )/* to claim that Shea is "environmentally sensitive".
Contrary to Shea's highly acclaimed FACTS propaganda brochure, Shea has

1
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ONLY made concessions relative to environmental aspects in and around
proposed ParkSide estates BECAUSE of the efforts of others that REALLY
ARE "environmentally sensitive". Shea would NOT have blinked an eye to
NOT provide ANY of the present concessions that they are saying they are
doing out of the goodness of their heart (protect birds of prey and
eucalyptus groves, improve area water quality, preserve wetlands (a
federal coastal mandate), etc).

Instead, I feel that Shea continues to use scare tactics to bully people
into doing what Shea wants, which is to realize high profits rather than
be sensitive to public and/or environmental needs. Agreed, Shea will
contribute to potential flood reduction in some ways, but these same
efforts will also contribute to higher risk of area flooding of
surrounding properties. In the first place Shea MUST build up the land
next to the flood control channel by federal mandate before constructing
houses on that land. (This alone goes a long way toward reinforcing the
channel on the north side.) What Shea continues to state time and time
again is a promise rezoning for MANY people, whereas, just reinforcing
the channel within Shea's property is NOT sufficient, in itself, for
federal rezoning (as Shea either outright claims or alludes to). The

. FULL channel must be upgraded to federal standards before any rezoning
can take place. Even the Orange County Flood Control (OCFC) division
manager has stated that Shea, with respect to comparisons to Katrina, is
being over-alarming and overstating the risk.

Fiction: Shea says "by issuing a Conditional Letter of Map Revision,
FEMA is obligated to issue a new flood map once the Parkside
improvements are installed".

Fact: No flood zone revisions can be released until the full Wintersburg
flood channel is upgraded to FEMA standards. It is also the OCFC
responsibility to see that the full channel is upgraded, even if Shea
does not do a portion of it.

Shea is saying that doing their improvement of a few hundred feet of
channel will protect areas clear back to the 405 freeway (I assume you
have read their FACTS brochure). Again, OCFC must upgrade the full
length before any flood zoning changes can be considered, much less
changed, and they must upgrade both sides of the Shea property.

It is a extremely logical that if there are extremely heavy rates of
rain fall which are beyond the capability of any "new" drainage system
that i1s installed with the new ELEVATED housing area to handle, the
excess water from this elevated, asphalt covered area, WILL contribute
to flooding of the homes in the surrounding, lower elevation Kenilworth
area. The present lower lying field has permitted a great deal of these
recent heavy rains to soak down into the soil thus reducing potential
flooding the local area. If you read Shea's literature carefully, you
also see, after saying or allude a number of times that added pumps in
the Wintersburg channel will SAVE everyone from flooding, that in
reality, they then say the pumps will ONLY help pump out the flooded
areas more gquickly AFTER being flooded - - NOT prevent any flooding.

Another observation: why is it that Shea apparently seems to only have
support from those that they pay in one form or another (lawyers,
consultants, builders, etc) and from realtors that stand to benefit from
the building and sale of new homes in the area. Even though Shea has
had "supporters" appear at meetings, stating that they are "independent"
interested parties, what I have seen is that most, if not nearly all of
them have some financial ties back to Shea. Hence, Shea continues to
utilize evasive, underhanded and scare tactics to achieve their goal - -
which really is not a positive contribution to society.

It seems that to often with sales people and politicians (who are also
often sales people these days, rather than representative of the
people), things are exaggerated to serve the goals/objectives of an
individual or company. General public benefits are secondary.

2
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So it is rather hard to accept that you truly represent an "independent"
endorsement of what Shea is saying and tactics being used. Tf so, I
would hesitate to use your services if you endorse such behaviors.

One could continue on with may other points, the above only scratches
the surface.

ire
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Meg Vaughn

From: Alexa McMahan [irishlady86@yahoo.com)]
Sent:  Sunday, July 08, 2007 1:40 PM

To: pkruer@monarchgroup.com; kram@contentlic.com; bonnie.neely@co.humboldt.ca.us;
kachadjian@co.slo.ca.us; mreilly@sonoma-county.org; forelc@cox.net; districts@co.monterey.ca.us;
benhueso@sandiego.gov; thayerp@sic.ca.gov; brian.baird@resources.ca.gov; lwan22350@aol.com;
sblank@kandsranch.com; drbburke@aol.com; mary_shallenberger@ppfa.org; drdan@cox.net;
skinsey@co.marin.ca.us; gonzalez@unionyes.org; Meg Vaughn

Subject: Emails to Coastal Commissioners re: Wednesday Shea-Parkside Hearing

Dear Coastal Commissioner:

Please support the staff recommendation for the Huntington Beach LCPA 1-06, Shea Parkside property in

The staff correctly identifies and protects the wetlands and ESHA's on this portion of the historic Bolsa Chica
wetlands, while allowing for an alternative development footprint that is fair to the landowner. Please support
the recommended 100-meter buffer for the ESHA's and the Natural Treatment System (NTS) out of the buffers,
as recommended by staff.

It is important to follow the resource protections in the Coastal Act, and the staff recommendation does just
that.

Thank you.

Sincerely,

Michael McMahan

4892 Maui Circle
Huntington Beach, CA 92649

Yahoo! oneSearch: Finally, mobile search that gives answers, not web links.
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From: Marinka Horack [horackm@hotmail.com]
Sent: Sunday, July 08, 2007 12:40 PM
To: pkruer@monarchgroup.com; kram@contentlic.com; bonnie.neely@co.humboldt.ca.us;

kachadjian@co.slo.ca.us; mreilly@sonoma-county.org; forelc@cox.net; districtd
@co.monterey.ca.us; benhueso@sandiego.gov, thayerp@slc.ca.gov;
brian.baird@resources.ca.gov; lwan22350@aol.com; sblank@kandsranch.com,;
drburke@aol.com; mary-shalienberger@ppfa.org; drdan@cox.net; skinsey@co.marin.ca.us;
gonzalez@unionyes.org; Meg Vaughn; horackm@hotmail.com

Subject: W8.5 - Support Staff

RE: Agenda Item W8.5 - Huntington Beach LCPA 1-06 Parkside - Support Staff

Dear Coastal Commissioner:

Please support the staff recommendation for the Huntington Beach LCPA-1-06
Shea Parkside property, to be heard this Wednesday, July 11.

The staff correctly identifies and protects wetlands and ESHAs on this
portion of the historic Bolsa Chica Wetlands. Please support the staff
recommended 100 METER buffer for ESHAs, and the Natural Treatment System out
of the buffers, as recommended by staff.

The Coastal Act protects our wetlands and ESHAs, and the staff report
recommends just that.

Sincerely,

Marinka Horack

21742 Falrlane Circle
Huntington Beach, CA 92646

http://imagine-windowslive.com/hotmail/?locale=en-
us&ocid=TXT TAGHM migration_HM mini_pcmag 0507
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Meg Vaughn

From: Murphyeile@aol.com
Sent:  Sunday, July 08, 2007 12:43 PM

To: pkruer@monarchgroup.com; kram@contentlic.com; bonnie.neely@co.humboldt.ca.us;
kachadjian@co.slo.ca.us; mreilly@sonoma-county.org; forelc@cox.net; districts@co.monterey.ca.us,
benhueso@sandiego.gov; thayerp@sic.ca.gov; brian.baird@resources.ca.gov; LWan22350@aol.com;
sblank@kandsranch.com; DrBBURKE@aol.com; mary_shallenberger@ppfa.org; drdan@cox.net;
skinsey@co.marin.ca.us; gonzalez@unionyes.org; Meg Vaughn

Subject: Re: Agenda item W8.5 Huntington Beach LCPA 1-06 Parkside, Support Staff

To: California Coastal Commissioners:

LCPA 1-06

Dear Coastal Commissioners:
i am writing in support of the CC staff's report to be heard July 11,2007

It is important to follow the resource protections in the Coastal Act and the staff recommendation does
just that.

The staff correctly identifies and protects the wetlands and ESHA's on this portion of the historic Bolsa
Chica wetlands, while allowing for an alternative development footprint that is fair to the landowner.
Please support the recommended 100-meter buffer for the ESHA's and the Natural Treatment System
(NTS) out of the buffers, as recommended by staff.

Thank you.

Sincerely,

Eileen Murphy

201 21st Street
HB CA 92648
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See what's free at AQL.com.
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South Coast Region

To: California Coastal Commission JuL 9 200
. : CALIFORNIA
Re: W 8.5A COASTAL COMMISSION

We support the staff recommendation regarding Huntington Beach LCP
Amendment 1-06. The IP amendment should be denjed as submitted, and the
LUP and IP Amendments be approved as modlhed by staff in their June 29,
2006 report.

Concerning the option of RL vs. RM zoning, we support the RI. zoning as

be'mg the “most compatible” with the adjacent Kenilworth tract especially consider-
ing all of the over-excavation, dewatering, and elevation pads that will be necessary
to support “any” development on the site. :
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July 4, 2007 "W 8.8 a”

California Coastal Commission RECEIV ED

Attn: Meg Vaughn South Coast Region

200 Oceangate, 10th Floor

Long Beach, CA 808024416 JuL 6 2007

Re: Shea Parkside Estates CALIFORNIA
COASTAL COMMISSION

Dear Ms. Vaughn:

| am writing in regard to the upcoming hearing for the above referenced project. | will not
be abler to attend the hearing due to a conflicting business commitment but wanted to
respond. My wife, children and | live on Kenilworth Drive which abuts the subject
property. While we have opposed the project, as submitted, for a variety of reasons but |
would like to make the following points relative to the subject hearing.

We have been in contact over the past few years regarding Shea's repeated violations of
Califernia Law regarding the subject property. They have conducted unpermitted
grading at the site for the past 10 years, as detailed by your office. While the CA Costal
Commission has repeatedly requested them to stop this activity, Shea has not mitigated
the damage caused. They must be required to return the site to its original condition
before any of this is considered.

We are frankly, most concerned with how the proposed dewatering will effect, not only
the existing wetlands but alsa how it will effect the neighboring residential properties and
public infrastructure, The situation along the Bushard corridor relative to dewatering is
very disturbing and a similar situation is likely to oceur at Parkside.

In conclusion, we support the staff recommendation regarding Huntington Beach LCP
Amendment 1-06. The IP Amendment should be denied as submitted, and the LUP and
[P Amendments be approved as modified by staff in their June29, 2007 report.
Conceming the option of RL vs. RM zoning, | support the RL zoning as being the most
compatible with our Kenilworth tract, especially considering all of the over-excavation,
dewatering, and elevation pads that will be necessary to support any development on
the site. This is clearly a site that should not be developed.

Respectfully submitted,

A

Douglas & Tracy Stewart
5342 Kenilworth Drive
Huntington Beach, CA 92649
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Mr. and Mrs. Kenneth Feldman ' W B.5a
5411 Gleastone Drive
Huntington Beach, CA 92649

July 6, 2007
NOISSIWWOD TVISVOD
VINJO4NVO
California Coastal Commission /007 9 nr

Attn: Meg Vaughn
200 Oceangate, 10th Floor

O
Long Beach, CA §0802-4416 uoiBay 500D Yinog

a3iAlad3d

Dear Ms Vaughn:

This letter is in support of the Commission’s staff and their decision regarding the LUP and iP
amendments approval per their June 29, 2007 report.

Obviously, your staff is composed of specialists and experts in those areas under the juridstiction
of the commission. Surely, their conclusions were based upon the evidence gathered and
presented. Why would the Commission make any decision contrary ta the evidence presented by
this leamed and unbiased staff?

Since 1997, | have lived directly across from the Shea's wetland property, separated from it by
the Wintersburg Channel. The ground water table level on that property is quite high. During
periods of light rain, the plowed up land is a quarmire. When the rain is heavy, it becornes a large
pond.

Several years ago, my wife took some pictures of the area a couple of days after a light rain. One
of the tractors used to move dirt fom one area to another became bogged down in the deep mud
almost up to the tractor's cab. It took several days before the tractor could be pulled out. My
wife's photos, | believe, were shown to the Commission at one of the previous meetings.

Homes are something that gives enjoyment to the few. Wetands are something for all to enjoy,
not for just a day, not for just a week, not for just a month, not for just a year, but always!

Very truly yours,

W""
Kenneth Feldman

HNB-MAJ-1-06
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Coasral Commission Letrer 7/05/07

Monica D. Ruzich HHamilton ﬂ ﬂ.ﬁﬂ
3401 Kenilworth Drive
Huntington Beach, CA 92649
Phone: (714) 840-890] R EC E ” Rt
E-mail: mdruzich@earthlink.net South Coa.:
July §, 2007 UL ¢ Uus

Ms. Mcg Vaughn
California Coastal Commission COAS%&A[“(’::Q{""“ L
200 Oceangate, 10* loor Co
Long Beach, CA 90802-4416 ' '

e

Re: CCC Agenda item—W8.5a: Shea/Parkside Development site & Bolsa Chica wetlands
conservatlion

Dear Ms. Vaughn,

I live at 5401 Kenilworth Drive in Huntington Beach. My home is located approximaltely 200
feet northerly of the north boundary of the subject development site. My neighborhood and the
surrounding 150 acres, or so, are near sea-level in a geographic basin of sorts bounded by the
Wintersburg Channcl to the south, the Bolsa Chica Mcsa to the wost, and gently rising terrain to
the north and east. The area is a geographic sump where excess surface run-off must be pumped
into the Wintcrsburg Channcl to draincd into Outcr Huntington Harbor. Very shallow sub-
surface water presently drains across the subject Shea/Parkside tract to the south through
cphemeral sub-surface channcls into wetland arcas known as the Bolsa Chica 1'ocket. Thesc
sub-surface ephemeral channels are readily recognizable on aerial photos taken from the late-
“30s through the present and were designated on maps as early as the 1880s. It 1s also evident
that this sub-surface drainage takes place throughout the annual seasons.

My educated concern it for what will happen if this sub-surface drainage gets blocked for some
reason. My concem is greatly intensificd by Shea TTomes’ plans to remave the upper 14 feet of
the subject parcel, dewater the ground, replace this with compacted soil, then add another 5 to
11 feet of compacted fill on top of that. This proposed process will effectively put in a dam
against not only any surface run-off from arcas to the north and east but sub-surface drainage as
well. This excessive land alteration plan will put my neighborhood at serious risk from
accumulating ground water. If one wished to create a lake where my house now stands_one
would build such a dam like that proposed by Shea Homes.

When my husband and I purchased ouwr home in 1987, we were aware of the near-sea level

elevationr of vwr propertyamd the swrounding srvas of wpproximmately 150 acres. We wure also
aware of the potential flood hazard for which flood insurance was mandated. However, we were
not aware of the potential groundwater problems of our neighborhood. Although we were fully
aware of the shallow water table, we were not alerted to resulting problems till the late-spring of
2006 when groundwater began percolating through pavement cracks in Kenilworth Drive and in
the backyards of neighbors on Kenilworth and Greenleaf.

Page 1 of 2
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Coastal Commission Letter 7/05/07

We find no comfort in Shea’s “promises™ (o take the utmost care in carthwork and dewatering
processes to prevent subsidence of homes in the Kenilworth tract. Nonetheless, Shea Homes will
not indemnily properly owners from immediate damages caused by such processes, let alone,
long term damages from damming the natural sub-surface drainage of groundwater. While we’re
greatly heartened by the latest CCC stafl report , we remain concerned aboul any proposed plans
that could block this natural flow.

The Shea/ Parkside development should not have been approved by the Huntington Beach Caty
Council nor be allowed to proceed by the California Coastal Commission. There are rcasons
that scctions of the Coastal Act arc meant to prevent projects that call for massive carthwork and
excessive land alterations. Such projects could create devastating consequences to neighboring
arcas. The Shea/Parkside project is a prime cxample.

‘Therctore, I support the staff recomumendation regarding 1luntington Beach LCP Amendment 1-
06. The prior IP Amendment should be denied ae submitted and the LUP and IP Amendmente

approved as modified by the staff in its June 29, 2007 report.
Sincerely,

Monica D. Ruzich Hamilton
California Homeowner

Page 2 of 2
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G, Victor Leipzig, Ph.D.
17461 Skyline Lane
Huntington Beach, CA 92647
(714) 848-5394 (Phonce/FAX)
vicleipzig(@aol.comm

July 6, 2007
RECEIVED

_ South Coast Regian

Calilornia Coastal Cowmimission

Attn: Meg Vaugn

200 Oceungate, [0th Floor JUL 5 2007
Long Beach, CA 90802-4416

By fax al (562) 590-5084. COAS%AS‘LLIggim?SSlON

Re: Ttem W8.54, Shea Property, TTuntington Beach

Dear Commissioners:

I strongly support your staft”s revent proposal on item W8 .Sa (Shea property) and
encourage you to adopt it at your meeting an July 11,

The stuff proposal allords protection to previously unprotected Rolsa Chica wetlands.
Even in a degraded condition, these wetlands offer irreplaceable values that would be Togr
by urban development.

‘This letter supplements a previous leticr o you (datect Feb 14, 2007),

Sincerely,

2 .
g ,/ .
AL

Y __"‘_..! v',,"f - B
L /-" ”‘..) /
G. Victor Leipzig, Ph.D, -

.(’

-
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Richard K. Moore W 8.5a
17672 Crestmoor Lane

Huntington Beach, CA 92649
_ July 1, 2007

California Coastal Commission
Attn: Meg Vaughn, Coastal Program Analyst

200 Oceangate, 10th Floor RE CE ] VE D

Long Beach, CA 90802-4416 South ¢

Dear Ms. Vaughn,

; COAS%L\ALL'ESEAN!A
[ moved to Huntington Beach in 1973. Our first home was an apartment on Wg‘ﬁ@’\l
between Golden West and Edwards. We always hoped to buy a home closer to the ocean
and have access to the beautiful coastline. In 2002 that dream came true as we moved to
Crestmoor. We now take daily walks down to the berm, along the berm to the channel,
and along the channel to the overlooks. It has been astonishing to see the wetlands
restore themselves, as the area was cleared and access to the ocean returned.

I support your staff recommendation regarding Huntington Beach LCP
Amendment 1-06. The IP Amendment should be denied as submitted, and the LUP
and IP Amendments be approved as modified by staff in their June 29, 2007 report.

Concerning the option of RL vs. RM zoning, I support the RL zoning as being *the most
compatible* with the adjacent Kenilworth tract, especially considering all of the over-
excavation, dewatering, and elevation pads that will be necessary to support development
on the site.

I, and the residents I speak to, are so grateful for the research your staff has done to get to
the history and truth of these marvelous lands. We look forward to a fully restored Bolsa
Chica wetland reserve.

Sincerely,

Richard K. Moore

HNB-MAJ-1-06



W 8.5a
Marinka Horack
21742 Fairlane Circle
Huntington Beach, CA 92646

July 3, 2007 ' " SRS REC

California Coastal Commission )

Attn: Meg Vaughn SRRy
200 Oceangate, 10" Floor B IR
Long Beach, CA 90802-4416

RE: Huntington Beach LCP Amendment 1-06. Shea/Parkside
Dear Coastal Commissioners:

| strongly support the staff recommendation regarding the Huntington Beach LCP
Amendment 1-06. The IP Amendment should be denied as submitted, and the
LUP and IP Amendments be approved as modified by the staff in their June 29,
2007 report.

Congratulations to the Coastal Commission staff on its diligent work and
determination to protect the few wetlands that remain in our highly over-
developed region.

A Southern California Coastal Water Research Project study, led by Dr Eric
Stein, has shown that, historically, vast areas of the Los Angeles/Orange County
Basin were wetlands. Enclosed with this letter is an Orange County Register
article, published on July 2, 2007, about the SCCWRP study of historic wetlands
of the Los Angeles/Orange County Basin. The article is of interest in the Shea -
Parkside case because that area was part of those vast wetlands. Also enclosed
here are copies of the wetlands map made by the Southern California Coastal
Water Research Project.

So many of our Southern California wetlands have been destroyed and paved
over, that it is even more crucial and urgent that we save and restore what little
Is left. In 2007, California is suffering from over-development, and lacks enough
natural open space. Please follow the staff recommendations. Please save the
Upper Bolsa Chica Wetlands.

Sincerely,

Marinka Horack

HNB-MAJ-1-06
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»  Historic wetlands areas
Before modern development

Riparian (streamside) and
upland woodiands

\HU

Sou'rces: Southern California Coastal Water Research Project;
Los Angeles and San Gabriel Rivers Watershed Council
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W 8.5a

. 5 July 2007 EIVED
South Coast Region
California Coastal Commission di 107007
Attn: Meg Vaughn
200 Oceangate, 10th Floor CALIFORNIA
Long Beach, CA 90802-4416 COASTAL COMMISSION

Dear Ms. Vaughn, Commissioners, and Staff:

Well, well, well... It seems Shea Homes is getting desperate. First a full page ad slamming the Bolsa
Chica Land Trust's efforts to stop Parkside Estates appears in the HB Independent and HB Wave, then
the intelligence of area residents is insulted by a mass mailing of pro-Parkside propaganda rubbish two
days later. And then the people of HB were once again subjected to the same misleading advertising
spin job in the June 28 editions of the aforementioned publications. The reason for Shea's full-out
assault on Parkside opponents is clear — Shea is trying to build a housing tract on wetlands, has been
documented multiple times committing violations of the Coastal Act, and doesn't want the public or the
Coastal Commission to know about it. The accusations against the Land Trust and Parkside opponents
are, to use Shea's own words, "ludicrous," and are nothing more than diversionary tactics and a cheap
smear campaign designed to mislead people into giving support for a housing development which
simply does not conform to State Law.

Shea has made numerous claims regarding the benefits of the flood control protections Parkside
Estates will bring, yet there have consistently been some glaring omissions in Shea's widespread
advertising campaign. According to numerous advertisements from Shea, Parkside "... will free about
7,000 homes and businesses from mandatory flood insurance." Yet what Shea fails to include in those
advertisements is the fact that the 7,000 buildings estimate is based upon computer modeling — in other
words, a software program. Any software is only as good as the designer who created the the program
and more importantly, the person who enters the data for computation. If any of the data Shea entered
into that program were incomplete or erroneous in any way, the projected flood zone reduction model
would be flawed and therefore rendered invalid. Prior to restoration of the Bolsa Pocket, USFWS used a
computer model to indicate the volume of water which would be present after construction of the tidal
culvert was completed. Needless to say, the quantity of water in the Pocket is not what FWS expected.

In addition to omitting information about how the projected fiood zone reduction was obtained, Shea is
making false claims to thousands of residents in stating that Parkside will lower or remove FEMA flood
insurance. In an interview with OC Voice Editor John Earl, Orange County Flood Control Division
Manger Nadeem Majaj states that FEMA certification of the channel levees can only be obtained once
the OCFCD completes repairs to the north and south berms between Warner Ave. and the Bolsa Chica
QOuter Bay — a project that won't be completed for years. Majaj also states that Shea's PR firm is
sensationalizing the situation by making comparisons to the New Orleans levee failures during
Hurricane Katrina. By omitting the requirement of channel repairs upstream and downstream of the
Parkside project from their advertisements, Shea is deliberately misleading thousands of people into
believing that Parkside alone will take those 7,000 homes and business out of mandatory flood zones.

HNB-MAJ-1-06



SPRINGDALE AVE

EOWARDS AVE

put your safety

Look who won’t have to pay mandatory flood insurance -
if only the Bolsa Chica Land Trust would
and pocket book ahead of their interests.

BOLSA CHICA ST

Huntington Beach levees are in

bad shape, like New Orleans’ .
were before Katrina. Rebuilding 7 & co-2as
the levees to bring greater flood '

Shea Homes is ready to spend $15 million for
regional flood protection improvements that
will free about 7,000 homes and businesses from

TALBERT AVE] g
By y of new FEMA flood map that wif
ELLIS AVE go mio effect upon completion of Parkside
-1
-
S GARFIELD Homas in this area will ba remaoved from
a AVE the curmant flood zone and mandatory food ©

= S
AVE

Homes in this area May be eligibls for

mandatory flood insurance.
Thousands more will be eligible
for lower flood insurance premiums
because they would be at lower

' safety could begin soon - but i | flood risk.
the Bolsa Chica Land Trust is
standing in the way. Deteriorated Levee To learn more about the sustainable

Parkside Estates Plan and about how you can
help support its timely approval this summer,
please visit our Web site or call for more
information: 949/599-1212, ext. 202.

PARKMDE ESTATES

www.SheaParkside.com
Preserved wetlands. Necessary new flood protection. Beautiful new homes.

HNB-MAJ-1-06



Shea is also making outrageous, false, and horderline libelous accusations that the Bolsa Chica Land
Trust doesn't care about the residents who live near the channel and who would be flooded if the north
berm should breach. The Land Trust and Parkside opponents who live in the immediate area of the
project site are well aware of the dilapidated and dangerous condition of the flood control channel, more
so than most people and certainly more than those who live in neighborhoods that will not suffer the
permanent adverse eflects that Parkside Estates will bring should the project be built. Despite being in
imminent danger of flooding should the channel breach with the upcoming winter storms, area residents
remain staunchly opposed to Parkside. Residents know full well that the channel can be repaired
without Parkside being constructed; fixing the channel berm is not contingent upon the construction of a
housing tract. Residents are well aware that building a housing tract with only one entrance (Graham)
will substantially increase the traffic volume on Graham, Slater, and Warner - streets which are already
clogged with vehicles, especially during the morning and evening rush hours. Residents do not want
their homes damaged by the dewatering activities Shea will conduct in order to prepare the site for
construction. Residents do not want to be subjected to four long years of major construction activity
adjacent to their back yards. And residents simply do not want to live in the shadow of 170, 35' tall, 2-
story homes constructed on top of 5-11' of fill dirt — houses which will be permanently and obtrusively
towering over adjacent neighborhoods like so0 many castles on a hill looking down on the peasants
below.

Shea's false accusations against Parkside opponents' motivations would be laughable were it not for
the seriousness of the claims. The Land Trust's only interests in stopping the Parkside project are in
seeing that the regulations set forth by the California Coastal Act are upheld and that violators of those
laws are held accountable. Wetlands exist on the Shea property. Wetlands have existed there in the
past and wetlands are present there now, despite Shea's repeated attempts to destroy them. True, Shea
does have permits to farm the property, and farm they do. Quite intensively, in fact. However, it must be
pointed out that bulldozers are not farming equipment, yet Shea has been documented using buildozers
to shove large amounts of dirt around in an effort to fili wetlands — a direct violation of the Coastal Act,
Public Resources Code Section 30233. And attaching a "big box scraper” to the back of a tractor and
dragging four inches of dirt into an active wetland parcel in the field over the course of three days can
hardly be called farming related activity, especially when no other part of the field received such
treatment during that time. Big box scrapers are by definition earth moving equipment and are designed
to move dirt from one place to another — in other words, grading. A lot of questionable things can be
done under the guise of farming, but grading and wetland filling most certainly are not included.

Aerial view of the WP portion of the field which was "farmed" with the box scraper in December 2005.

HNB-MAJ-1-06



Using the big box scraper to fill the WP in December 2005; note the
wheels-up position which allows the scraper to fully rest on the ground.

In regards to Shea's proposed Vegetated Flood Protection Feature (VFPF), the Coastal Act clearly
prohibits construction of such items for the protection of new structures. Because of the potential for
flooding from the Bolsa Pocket and/or a breach in the north channel levee downstream of the Parkside
site, a VFPF is indeed necessary to protect existing residences in the area surrounding the Shea
property. However, in a January 25, 2007, Geotechnical Review Memorandum written by CCC Staff
Geologist Mark Johnsson discussing the VFPF proposed by Shea Homes, Mr. Johnsson writes:

"In summary, | concur with the applicant and his hydrologic consultants that some combination of
reinforcement of the EGGWFCC levee and an additional levee/floodwall between the northern levee of
the EGGWFCC and he river bluff to the northwest is a necessary component of flood control protection
to assure that the Parkside Estates site will be free of flood hazards in a 100-year flood event. A
byproduct of these improvements will be protection of some 800 homes currently at risk."

According to Mr. Johnsson's conclusion, Shea's proposed VFPF must be built in order to protect
Parkside Estates — a new construction — from a flooding event, and the surrounding residences will
essentially receive piggy-backed protection as a "byproduct” of the sea wall necessary for the new
housing tract. If this is indeed the case, then the VFPF proposed by Shea Homes is a clear violation of
the Coastal Act. Unquestionably a flood protection wall of some sort needs to be constructed to protect
existing homes from potential flooding of the Bolsa Pocket or north levee breach in the Pocket vicinity,
however it is not necessary to build Parkside Estates to accomplish this. A leaky spigot is best plugged
at the source, not three or four junctions down the pipeline. The leaky spigot in this case is the Boisa
Pocket; construction of a VFPF or other suitable flood protection feature at the easternmost end of the
Pocket (i.e. the "oil field road") would not only protect area residences from potential flooding, but also
the State eucalyptus ESHA and Hearthside ESHA to the immediate east. Since the USFWS was
responsible for the Bolsa Pocket restoration (and subsequent tidal lake), flood prevention measures
shouid also be the responsibility of the USFWS.

As for Ron Metzler's repeated assertions that the water in the Bolsa Pocket is seven feet higher in
elevation than area homes — baloney. The Bolsa Pocket is muted tidal and is thus mean sea level. The
Shea property ranges from -.5' MSL to +2' MSL; since the homes in the Kenilworth tract immediately to
the north of the Parkside site are only 1-2' below that of the Shea parcel, it is impossible for the
Kenilworth neighborhood to be seven feet below the elevation of the Bolsa Pocket, and even Shea's
own topographic maps indicate as much. Such fallacious claims only serve to spread misinformation
and are nothing short of sensationalistic scare tactics designed to mislead uninformed people into
supporting Parkside Estates. Shea Homes and it's PR firm need to enjoined from making such
outlandish claims; to continue to do so is tantamount to yelling "FIRE!" in a crowed theater.

HNB-MAJ-1-06



It has been mentioned many times before that Shea has a habit of overlooking, ignoring, and
dismissing various issues regarding the Parkside site: Wandering Skippers, California Gnatcatchers,
Southern Tarplant, nesting raptors, etc. It is therefore not surprising given Shea's historical pattern of
minimization that the very serious issue of subsidence due to site dewatering should be so thoroughly
ignored. Granted, Shea does plan to have an observer on site during the dewatering process, however
having a crew standing around and watching the dewatering procedure will do nothing to prevent
subsidence of neighboring homes five, ten, or twenty years down the road. Residences adjacent to the
field have been experiencing subsidence for decades and in some cases major home damage has
occurred. Houses have separated from the foundations, doors and windows no longer close properly,
back yards have sunk, concrete patios have split and lowered, and wells have popped up during
swimming pool excavations. The Kenilworth neighborhood is an extension of the Shea property and
was constructed in the early 1960's, prior to the passage of the Coastal Act; the neighborhood was built
on top of existing wetland soils and very little remediation or dewatering activity took place. Since
subsidence has already occurred in the Kenilworth tract and indeed continues to occur, the dewatering
activity Shea plans to conduct poses a very real concern for neighborhood residents, in particular those
whose homes abut the Shea field. During a Shea-sponsored public meeting several years ago, one
Kenilworth resident expressed concerns about the large number of trucks transporting fill dirt to the
project site and commented that subsidence was an ongoing problem. Shea's response was that
evaluating the causes of past distress to existing properties was beyond the purview of the Parkside
Estates project; in other words, despite very obvious evidence of subsidence occurring to area
residents, Shea wasn't interested in what effects Parkside construction would have on existing homes.

Subsidence of the
Kenilworth back wall in
the vicinity of the tidal
slough which cuts
across the Shea field
and continues
underneath the tract to
the north. Dark line
near the top of the
fence are the cap
blocks of the original
fence line.

Subsidence is evident in
the sunken fence; blocks
are 6" high. Fence has
sunk by at least 12"
since the Kenilworth tract
was constructed. Shea's
dewatering of the site will
only serve to exacerhate
the situation and cause
more damage to area
homes.
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it would seem that the only thing Shea is concerned about is pushing the Parkside Estates
development through at any cost, and it has become evident over the past decade that Shea will let
nothing — rare species, wetlands, subsidence of neighboring homes, or even the Coastal Act — stand in
the company’s way. Shea Homes has in fact been sued by the Coastal Law Enforcement Action
Network (CLEAN) for committing multiple instances of unpermitted grading, trenching, and wetland
filling which have been documented over the past decade. Obviously this is something that Shea
Homes would rather not have publicized, however tort actions are a matter of public record, as are
Coastal Commission hearings. The lawsuit recently heard in Orange County Superior Court will no
doubt be touted as a victory by Shea's lawyers, yet that is far from the truth. Shea sought and
vigorously fought to have the suit dismissed entirely, however the presiding judge refused to throw the
case out and instead scheduled a new hearing for December 2007 in order to give the Coastal
Commission time to deal with the multiple violations first. Hardly a victory for Shea Homes or Shea's
attorneys. As for Shea's childish whining that the recent Coastal Commission hearing in San Pedro was
"unfair" due to opponents having more time to speak — hogwash. Opponents were given the same
amount of time to present their case as Shea Homes; that Parkside opponents made better use of the
public comments period and presented substantial evidence of Shea's Coastal Act violations simply
means that Shea was out-classed by a grass-roots organization dedicated to upholding state law and
by residents striving to preserve their quality of life. It should be noted that the only speakers to
address the Commission on behalf of Parkside Estates were a few real estate agents who were no
doubt seeking to increase their potential client base and employees of Shea's public relations firm who
failed to identify themselves as being on the company payroll. Shea's whining about the hearing being
unfair and use of devious tactics does not reflect well upon the company or its hired public relations
firm.

Shea has made repeated claims that Parkside Estates will preserve and restore wetlands on the
property, however Shea has a history of conveniently neglecting to mention that the company has been
steadfastly denying the existence of those very same wetlands and has only recently (and reluctantly)
declined to continue contesting the existence of one of the wetland parcels on the site. Shea is still hotly
contesting the presence of other wetland areas and will undoubtedly continue to do so until the bitter
end. A ten year history of unpermitted fills, denials, and misleading propaganda campaigns hardly
makes for a cooperative effort. And Shea has yet to explain how building houses on wetlands will
preserve and restore those wetlands, or how converting documented raptor nesting habitat into an
active-use public park will enhance and protect those very same nesting grounds from degradation,
disruption, and intrusion from human activity and domestic pets.

It is truly a shame that Shea's misleading PR campaign will undoubtedly be successful in recruiting
uninformed members of the public to the pro-Parkside camp. Based upon the amount of super-slick
advertising and shameless opponent bashing being done, Shea Homes is evidently running scared,
especially if one considers the royal pasting the company received at the latest Coastal Commission
hearing. It is also a shame that so many trees have died to create the paper used in promoting such an
environmentally destructive housing project. Too bad there isn't a way 10 hold Shea Homes accountable
for that, too.

Dena Hawes
Huntington Beach
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W 8.5a

Ms. Vaughn,

I support the staff recommendation regarding Huntington Beach LCP
Amendment 1-06. The IP Amendment should be denied as submitted, and
the LUP and IP Amendments be approved as modified by staff in its June
29, 2007 report.

Concerning the option of RL vs. RM zoning, I support the RL zoning
as being the most compatible with the adjacent Kenilworth tract, especially
considering all of the over-excavation, dewatering, and elevation pads that
would be necessary to support any development on the site.

While I agree with the staff’s recommendation, I’m still very
concerned about the threat of flooding on Kenilworth Drive and the
surrounding neighborhood from rainfall runoff. If the open land is replaced
by the elevated Parkside development, where will the rainfall runoft go?

Thank you for your consideration.

stpptine (oe LIl

Sherlene Qutler
ooy Vo Sombue Lot—

> 704

A Coples receoee
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California Coastal Commission SR IR
Attn: Meg Vaughn : R
200 Oceangate, 10th Floor

Long Beach, CA 90802-4416

Dear Ms. Vaughn,

I firmly believe there should never be any houses built on the Shea field. The
property was a wetland before it was farmed and remains a wetland to this day. Shea
has deliberately filled in the wetlands on the property in order to build, and that’s just
plain WRONG. Shea can’t be allowed to destroy wetlands and then claim those
wetlands were never there. The Coastal Act prohibits building on wetlands. The
Coastal Act prohibits filling of wetlands. Shea has already filled and wants to build.
The Coastal Commission needs to see Shea’s actions for what they really are: blatant
violations of California law. Shea needs to be ordered to remove the fills and restore
the property to its natural state. For these reasons I urge the Commission to deny the
IP as submitted and approve the IP and LUP as modified by staff. Parkside
Estates is bad for the surrounding neighborhoods, bad for the residents who live in
the area, and it is bad for the environment. Any construction on the field needs to be
limited to LOW DENSITY ONLY. DO NOT LET SHEA PROFIT FROM
THEIR ILLEGAL ACTIONS!

Sincerel‘y,\

Date: /7/5 % a

S~

.,
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Exhibit VVV

Letters in Support of LCPA as Proposed

Received After July 2, 2007
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Humboldt County Farm Bureau

]
4
7 5601 So. Broadway, Eureka, CA 95503
—— Serving Agriculture Since 1913

June 29, 2007

Ms. Meg Vaughn EF SO
California Coastal Commission N
South Coast Region

200 Oceangate, Suite 1000

Long Beach, Ca 90802-4302

RE: Huntington Beach/Shea Homes LCPA
Dear Ms. Vaughn:

The Humboldt County Farm Bureau represents over 600 farm families and related
businesses, including many who have farmed within the Coastal Zone for years. On
behalf of our members, | am writing to express our deep concern regarding the proposed
designation of areas within the farm field on the Shea Parkside site as wetlands, and the
violation that was filed after Shea Homes and its contract farmer placed approximately
three to six inches of soil in one such area as part of routine farming activities.

We are also concerned that the violation was issued even though the incident occurred
before a draft wetland determination was issued ~ a determination that the Commission
has yet to rule on. This appears to be an egregious regulatory overreach.

We request that the Commission reject the staft’s wetland determination as an
unfounded, dangerous, and inappropriate new precedent. We also request that the
Commission direct its enforcement staff to withdraw the violation notice in question.

Sincerely,

%m Regli
President

CC:  Patrick Kruer, Chairman
Bonnie Neely, North Coast Region Commissioner
Sharon Wright, North Coast Region Alternate
Peter Douglas, Executive Director

Phone (707) 443-4844 o Fax (707) 443-0926  email: humboldttbasbeglobal net
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Los Angeles County Farm Bureau
41228 12w Street West, Suite A @ Paimdale, CA 93551
Telephone 661.274.9709 &> Fax 661.274.0637

www facfb.org

June 29, 2007 R I’ED
"/(/,_ ) /PGQI-OQ
COq ey Dy
. ASr M~
Mr. Patrick Kruer, Chairman ¢ iy
Mr. Peter Douglas, Executive Director : Use
California Coastal Commission Ony

45 Fremont Street, Suite 2000
San Francisco, CA 94105

RE: Violation Notice V-5-06-003, Orange County

Dear Sirs:

I am writing on behalf of the Los Angeles County Farm Bureau, which
represents over 5,400 members, to express our concern about issues
related to the violation notice cited above.

In the violation notice, the Commission’s staff described the process of
“grading and placement of fill material in a wetland,” what our farmers
consider to be a routine and permitted agricultural practice. The
citation is troubling to agricultural interests in the Los Angeles County
coastal zone because it declares routine field preparation to be
“grading.”

The Los Angeles County Farm Bureau is very concerned that your staff
is attempting to issue a violation against normal farming activities.
The commission’s staff is basing their notion on the contention that a
wetland “might” someday be formed upon a current piece of
agricultural land, and are also trying to redefine routine farming
operations as “grading.” The violation notice states:

Specﬁcally, the unpermitted development involved the use of a
device designed to move soil from elevated areas into
depressions, i.e. a box blade scraper ... to move soil from a berm
and raised fill pad along the Wintersburg Channel to adjacent
wetlands located on subject property.
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Los Angeles County Farm Bureau 2

It is important to note that the implement used, a box plow (hot a
“box blade scraper”), is a commonly used tool in field preparation. It
is used, as the violation notice accurately states, to move soil from
elevated areas into depressions. This is, and always has been, the
nature of field preparation: Farmers use equipment to level a site
because raised areas shed water too quickly and do not produce well,
and depressions hold water too long and also do not produce well. We
understand that only about four to six inches of soil was moved
through this operation, an amount considerably less than the amount
of soil that is routinely moved to create furrows, which are typically
about nine or ten inches deep.

Should these routine farming operations now be deemed “unpermitted
development,” it will jeopardize family farming operations in the
Coastal Zone. If farmers can be cited for routine and legal operations
because the area they are farming coul/d become a wetland if it is not
farmed, the Commission in effect will have declared farming in the
Coastal Zone to be illegal. This is an unacceptable result, and we urge
you to reconsider any and all violations against standard agricultural
practices.

The Los Angeles County Farm Bureau asks the Commission to consider
our comments and rescind the violation.

Sinc

cc: Commissioners, California Coastal Commission
Alternates, California Coastal Commission
Ms. Meg Vaughn, California Coastal Commission
John-Hewitt, California Farm Bureau
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Santa Barbara County Farm Bureau

74
Affiliated with the California Farm Bureau Federation and the American Farm Bureau Federation
M——
%{ a&v v”:\i‘ Y_“ d "f! LT “"
June 4, 2007

Ms. Meg Vaughn
California Coastal Commission LAt
South Coast Region

200 Oceangate, Suite 1000

Long Beach CA 90802-4302

RE: Huntington Beach/Shea Homes LCPA
Dear Ms. Vaughn:

The Santa Barbara County Farm Bureau represents over 800 California farm families and
related businesses, including many who have farmed within the Coastal Zone for many
years. On behalf of our members, I am writing to express our deep concern regarding the
proposed designation of areas within the farm field on the Shea Parkside site as wetlands,
and the violation that was filed after Shea Homes and its contract farmer placed
approximately three to six inches of soil in one such area as part of routine farming
activities.

The staff report on the Huntington Beach LCPA states on page 28 of Exhibit K that it is
“reasonable to expect” that low areas on the site “could” develop a preponderance of
wetland indicator species “in the absence of farming” “over a period of decades.” This
constitutes an entirely new and extremely unreasonable definition of what constitutes a
wetland. The Coastal Commission is expected to make its determinations based on the
characteristics of the site now, not what it could be decades hence if farming is stopped.

We are also concerned that the violation was issued even though the incident occurred
before a draft wetland determination was issued — a determination that the Commission
has yet to rule on. This appears to be an egregious regulatory overreach.

We request that the Commission reject the staft’s wetland determination as an
unfounded, dangerous and inappropriate new precedent. We also request that the
Commission direct its enforcement staff to withdraw the violation notice in question.

HNBMAJu9uBE Way « PO. Box 1846 « Bueliton. California 93427 » Telephone (805) 688-7479 « FAX (805) 688-0428




cont. page 2

Finally, it is our belief that the Coastal Commission staff is not sufficiently versed in
farming practices to understand the nature of site preparation, leveling and use of normal
farming equipment. For example, under routing plowing and field preparation practices,
the movement of three to six inches of soil anywhere on a farm field is insignificant, and is
certainly not “fill.” We would be pleased to help arrange for a Farm Bureau presentation
to the Commission and staff regarding normal farming practices at your convenience.

Sincerely,

e b0 2o

Thomas N. Gibbons
President

CC:  Patrick Kruer, Chairman
Khatchik Achadjian South Coast Region Commissioner
Brooks Firestone South Coast Region Alternate
Peter Douglas, Executive Director
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Meg Vaughn

From: Thomas Green [thomas@aescotechnologies.com]

Sent: Thursday, July 12, 2007 3:23 PM

To: Meg Vaughn

Subject: Huntington Beach Parkside LCPA: Approval requested with NO DELAY

Dear Ms. Vaughn,

I am writing to urge the Coastal Commission’s approval of Local Coastal Program Amendment
01-06, as proposed by the City of Huntington Beach and Shea Homes.

The proposal has many merits, but I particularly like its parks and the greater public
access to coastal areas it provides. The new bike and hiking trails and vista points
overlooking the restored Bolsa Chica wetlands and nearby Environmentally Sensitive Habitat
BAreas will be a great asset for the public. These benefits are unnecessarily threatened
by ongoing bureaucratic delays and unwarranted opposition to the plan.

I also appreciate that Parkside Estates will protect wetlands and the eucalyptus treesg,
and treat urban runoff through a new freshwater wetland. The flood control benefits it
brings will also be a benefit to thousands of Huntington Beach residents and businesses.

This is a plan that deserves a speedy approval from the Coastal Commission in July.

Sincerely,

Thomas Green
Huntington Beach

Ay Co
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Megﬁ Vaughn

From: Kris Weber [kweber@hunsaker.com)

Sent: Thursday, October 18, 2007 3:17 PM

To: Meg Vaughn

Cc: Gil Coerper

Subject: LCPA 1-06 Huntington Beach/Parkside Estates

Dear Ms. Vaughn,

I am very concerned that the Coastal Commission staff’s recommendation last July for
Parkside Estates (LCPA 1-06) will result in Huntington Beach not receiving the flood

protection it needs.

For Shea to generate the funds needed to build the millions of dollars in flood control
improvements they have committed to, they would have no choice but to build high-density
homes of three stories or more on the small 17-acre site Coastal staff recommends. We
oppose such a plan, as it would be incompatible with our long-established community
character and with Huntington Beach’s zoning and general plan. More importantly, a high
density project will have significant negative impact on coastal resources and would limit
on-gtreet parking for public access.

A more balanced plan can both protect and expand wetland resources, and provide the flood
control improvements necessary for a new FEMA flood map for the area. I urge rejection of
the July staff recommendation and approval of the applicant’s and City’s proposal.

Sincerely,

Kris Weber
Irvine

Cop €S fecewe O{j
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Meg Vaughn

From: Ray Raines [rayraines@hotmail.com)]

Sent: Tuesday, July 17, 2007 5:29 PM

To: Meg Vaughn

Subject: Huntington Beach Parkside LCPA: Approval requested with NO DELAY

Dear Ms. Vaughn,

I have reviewed materials relative to Shea Homes Parkside Estates and strongly support the
plan and encourage the Coastal Commission’s approval of Local Coastal Program Amendment
01-06 on July 10th.

There is a great shortage of new homes in the coastal areas of Orange County, and this
gite - as an infill property surrounded almost entirely by existing development - is an
ideal place to build new homes. I would like to live in an ocean-close community that has
an environmentally sensitive plan, and Parkside Estates is just that - it protects
wetlands and habitat areas, will use a new natural treatment system (wetland) to treat
runoff, and reduce flood risks for thousands of people.

These public benefits shouldn’t be delayed any longer. I encourage the Commission to
approve the amendment and permit when the matter comes before them this fall.

Sincerely,

Ray Raines
Huntington Beach

6 C_/OP e (o e\Ve
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I\Eg Vaughn

From: Ronald Roth [rwroth6@aol.com]

Sent: Wednesday, July 18, 2007 2:42 PM

To: Meg Vaughn

Subject: Huntington Beach Parkside LCPA: Approval requested with NO DELAY

Dear Ms. Vaughn,

I am familiar with the Shea Homes Parkside Estates project and strongly encourage the
Coastal Commission's approval of Local Coastal Program Amendment 01-06, as proposed by the
City of Huntington Beach and Shea Homes. Further delays put our homes at risk, exposing us
to an additional rainy season without the critical flood safety improvements offered by

Shea’s plan.

The Commission’s approval of Parkside Estates could make it possible for Shea to complete
its tidal flooding protection by the 2007-2008 rainy season, and the other flood
protection features by the 2008-2009 season, but further Coastal Commission delays will
jeopardize both of these dates.

Shea Homes’' commitment to spend $15 million on new storm drains, pumps and levee
improvements will only become a reality upon your approval. Once completed, these
improvements will reduce flood risk and flood insurance costs for approximately 7,000
Huntington Beach home and business owners.

Please approve the amendment and permit for a reasonable and VIABLE Parkside plan when the
matter comes before you.

Sincerely,

Ronald Roth
Huntington Beach

pa——
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Mgg Vaughn

From: Peter Grant [pgrant@socal.rr.com]

Sent: Tuesday, July 17, 2007 9:14 PM

To: Meg Vaughn

Subject: Huntington Beach Parkside LCPA; Approval requested with NO DELAY

Dear Ms. Vaughn,

I strongly encourage Coastal Commission approval of the Shea Parkside Local Coastal
Program Amendment 01-06 proposed by the City of Huntington Beach and Shea Homes.

Shea Homes has shown itself to be a very responsible landowner that has bent over backward
to comply with all the regulatory requirements - yet its plan and the millions of dollars
of developer-funded improvements it will bring have been delayed for years. It is ocbvious
that a small group of non-scientist, anti-growth activists have done everything they can
to delay the project, but the time has come for the Commission to hear the case and
approve the project.

These public benefits shouldn’t be delayed any longer, and Shea Homes’ property rights

should be honored. I am therefore requesting an affirmative action by the Coastal
Commission.

Sincerely,

Peter Grant
Huntington Beach
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Teresa Henry

From: Vanessa Miller

Sent: Monday, July 18, 2007 12:20 PM
To: Sherilyn Sarb; Teresa Henry

Ce: Jeff Staben

Subject: FW: Commissioner Clark Ex Parte

Importance: High

From: Larry Clark [mailto:forelc@cox.net]
Sent: Monday, July 09, 2007 6:09 PM

To: Vanessa Miller

Subject: Fw: Commissioner Clark Ex Parte
Importance: High

Commissioner Clark Ex Parte:

Date: Monday 07/02/07

Location: Manhattan Beach CA

Parties: Donna Andrews (Donna Andrews & Associates), Ron Metzler (Shea
Homes)

Subject: Huntington Beach LCP Amendment/Parkside Estates (Weds 8.5a)

T met with Ms Andrews and Mr Metzler at their request.
Summary of Ron Metzler and Donna Andrews input o me were:!

« Surprised by Staff revised report that the EPA Wetlands should be
restored & the existance of additonal wetlands in the CP Area

« Shea Homes had previously records of this property and were not in
agreement regarding the EPA Wetlands

« Mr Metzler felt it was unfair that at the last hear'mg on this matter in
February they were only allowed 20 mins to 2 hrs for staff and the
opposition

« Mr Metzler indicated he had met with the Executive Director since the
last hearing without satisfaction

« Staff was over-stepping their authority on the open space conservation

« EPA Wetlands were being mis-characterized and was the result of the
Harbor Bluff condo development's artifically created hydrology/run-of f
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Page 2 of 2

« 1982 'depression ponding’ of water does equal wetlands

« Shea Homes was not in posession of all of the Staff's new analysis and felt
they and Huntington Beach needed more time to assess their reaction and
position and may be asking for a postponement of this matter until Oct
when the Commission is meeting in San Pedro

Larry Clark
Coastal Commissioner

HNB-MAJ-1-06
8/7/2007



FORM FOR DISCLOSURE NOIS
OF EX PARTE %},mgoa ViSvon
COMMUNICATION VINGOSITY
0 -
Date and time of communication: 7/16/07 — 5:08 p.m. 0272 nr
(For messages sent to a Commissioner uo1Bay jspo- Linog

by mail or facsimile or received as a G!AH&%&E )

telephone or other message, date
time of receipt should be indicated.)

Location of communication: Eureka, CA — Via email
. (For communications sent by mail or
facsimile, or received as a telephone
or other message, indicate the means

of transmission. )
Person(s) initiating communication; Marinka Horack
Person(s) receiving communication: Bonnie Neely
Name or description of project: Huntington Beach LCPA

Detailed substantive description of content of communication:
(If communication included written material, attach a copy of the complete test of the written
material.)

Email correspondence attached.

7/17/07 \-@@ w,e 20, .
N

Date Signature of Commissioner\

If the communication was provided at the same time to staff as it was provided to a Commissioner, the
communication is not ex parte and this form does not need to be filled out.

If communication occurred seven or more days in advance of the Commission hearing on the item that
was the subject of the communication, complete this form and transmit it to the Executive Director within
seven days of the communication. If it is reasonable to believe that the completed form will not arrive by
U.S. mail at the Commission’s main office prior to the commencement of the meeting, other means of
delivery should be used, such as facsimile, overnight mail, or personal delivery by the Commissioner to
the Executive Director at the meeting prior to the time that the hearing on the matter commences.

[f communication occurred within seven days of the hearing, complete this form, provide the information

orally on the record of the proceedings and provide the Executive Director with a copy of any written
material that was part of the communication.
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_ayes, Kathy

From: Neely, Bonnie

Sent: Monday, July 16, 2007 5:08 PM
To: ' Hayes, Kathy

Subject: FW: W8.5 - Support Staff

Exparte this letter to the commission. Thanks.

————— Original Message--——-

From: Marinka Horack [mailto:horackm@hotmail.com]

Sent: Sunday, July 08, 2007 12:40 PM

To: pkruer@monarchgroup.com; kram@contentllec,.com; Neely, Bonnie;. kachadjlan@eco.slo.ca.us;
mreilly@sonoma-county.org; forelc@cox.net; district5@co.monterey.ca.us;
benhueso@sandieqgo.gov; thayerp@slc.ca.gov; brian.baird@resources.ca.gov; lwan22350
faol.com; sblank@kandsranch.com; drburke@aol.com; mary-shallenbergerfppfa.org;
drdanRcox.net; skinsevBco.marin.ca.us; gonzalez@unionyes.org; mvaughn@coastal.ca.gov;
horackm@hotmail .com

Subject: WB.5 - Support Staff

RE: Agenda Item W8.5 - Huntington Beach LCPA 1-06 Parkside - Support Staff
Dear Coastal Commissioner:

Please support the staff recommendation for the Hunfington Beach LCPA-1-06
Shea Parkside property, to be heard this Wednesday, July 11.

The staff correctly identifies and protects wetlands and ESHAs on this
portion of the historic Bolsa Chica Wetlands. Please support the staff
recommended 100 METER buffer for ESHAsS, and the Natural Treatment System out
of the buffers, as recommended by staff.

The Coastal Act protects our wetlands and ESHAs, and the staff report
recommends just that.

Sincerely,

Marinka Horack

21742 Fairlane Circle
Huntington Beach, CA 92646

http://imagine-windowslive.com/hotmail/?locale=en—
15&0cid=TXT_TAGHM migration HM mini pcmag 0507
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FORM FOR DISCLOSURE S %E E E z XED
OF EX PARTE ‘ egion
COMMUNICATION JUL 2 4 2007
Date and time of communication: 7/16/07 - 5:24 p.m. Con ~AUFORNIA
(For messages sent to a Commissioner “AVIAL COMMIS SION
by mail or facsimile or received as a
telephone or other message, date
time of receipt should be indicated.)
Location of communication: Eureka, CA — Via email
(For communications sent by mail or
facsimile, or received as a telephone
or other message, indicate the means
of transmission.)
. Person(s) initiating communication: Eileen Murphy
Person(s) receiving communication: Bonnie Neely
Name or description of project: Parkside/Shea

Detailed substantive description of content of communication:
(If communication included written material, attach a copy of the complete test of the written
material.)

Email correspondence attached.

7/17/07

Date Signature of Commissi
If the communication was provided at the same time to staff as it was provided to a Commissioner, the
communication is not ex parte and this form does not need to be filled out.

If communication occurred seven or more days in advance of the Commission hearing on the item that
was the subject of the communication, complete this form and transmit it to the Executive Director within
seven days of the communication, If it is reasonable to believe that the completed form will not arrive by
U.S. mail at the Commission’s main office prior to the commencement of the meeting, other means of
delivery should be used, such as facsimile, overnight mail, or personal delivery by the Commissioner to
the Executive Director at the meeting prior to the time that the hearing on the matter commences.

[f communication occurred within seven days of the hearing, complete this form, provide the information

orally on the record of the proceedings and provide the Executive Director with a copy of any written
material that was part of the communication.
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Hayes, Kathy

From: Neely, Bonnie

Sent: Monday, July 16, 2007 5:24 PM

To: Hayes, Kathy

Subject: FW: 9-3 decision yesterday on Parkside/Shea # 8a

Another exparte.

----- Original Message--—-——-

From: Murphyeile@aol.com [mailto:Murphyeile@aol.com]

Sent: Thursday, July 12, 2007 2:39 PM

To: pkruer@monarchgroup.com; kram@contentlc.com; Neely, Bonnie; kachadjian@co.slo.ca.us; mreilly@sonoma-
county.org; forelc@cox.net; district@co.monterey.ca.us; benhueso@sandiego.gov; thayerp@sic.ca.gov;
brian.baird@resources.ca.gov; LWan22350@aol.com; sblank@kandsranch.com; DrBBURKE@aol.com;
mary_shallenberger@ppfa.org; drdan@cox.net; skinsey@co.marin.ca.us; gonzalez@unionyes.org;
mvaughn@coastal.ca.gov

Subject: RE:9-3 decision yesterday on Parkside/Shea # 8a

Dear Commissioners:

As one of HB residents who wrote a yellow card to you asking that the hearing be heard in Oct I'd like
to take a moment of your time

After we wrote the cards the City of HB wrote each of us who had written the cards a two page letter
explaining how it was impossible for them to ask for a postponed. On July 3rd in the afternoon they
asked you for a postponement after they had read the staff report. Yesterday the City Planning
mentioned how we citizens had asked for a postponement failing to mention their reply to us. Then he
asked the developer's attorney Kaufman to explain the City's stand. At least Chairman Kruer knew that
wasn't a good idea. I was so sorry you didn't follow Commissioner Wan's plea and listen to your own
legal advice. See you in October.

Just like to tell you this developer and City have jerked us around long enough. Thcy are wrong and this
project should be denied.

Respectfuily,

Eileen Murphy

201 21st Stireet

HB CA 92648

Get a sneak peak of the all-new AOL.com.

7/17/2007
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OF EX PARTE Soutt Camsy !
COMMUNICATION JUL 2 4 2007
Date and time of communication: 7/16/07 — 5:30 p.m. CALEOR A
(For messages sent to a Commissioner COASTAL COMMIGoIMN
by mail or facsimile or received as a
telephone or other message, date
time of receipt should be indicated.)
Location of communication: Eureka, CA — Via email
(For communications sent by mail or
facsimile, or received as a telephone
or other message, indicate the means
of transmission. )
Person(s) initiating communication: Penny Elia
Person(s) receiving communication: Bonnie Neely
Name or description of project: Huntington Beach LCPA

Detailed substantive description of content of communication:
(If communication included written material, attach a copy of the complete test of the written
material.)

Email correspondence attached.
7/17/07 \

Signature of Commission

Date

If the communication was provided at the same time to staff as it was provided to a Commissioner, the
communication is not ex parte and this form does not need to be filled out.

If communication occurred seven or more days in advance of the Commission hearing on the item that
was the subject of the communication, complete this form and transmit it to the Executive Director within
seven days of the communication. If it is reasonable to believe that the completed form will not arrive by
U.S. mail at the Commission’s main office prior to the commencement of the meeting, other means of
delivery should be used, such as facsimile, overnight mail, or personal delivery by the Commissioner to
the Executive Director at the meeting prior to the time that the hearing on the matter commences.

If communication occurred within seven days of the hearing, complete this form, provide the information

orally on the record of the proceedings and provide the Executive Director with a copy of any written
material that was part of the communication.
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Hayes, Kathy

From: Neely, Bonnie

Sent:  Monday, July 16, 2007 5:30 PM

To: Hayes, Kathy

Subject: FW: Agenda item W8.5 Huntington Beach LCPA 1-06 Parkside, Support Staff

Exparte.

-=---Original Message-—---

From: Penny Elia [mailto;greenpl @cox.net]

Sent: Monday, July 09, 2007 3:36 PM

To: sblank@kandsranch.com; Sara Wan; mary_shallenberger@ppfa.org; Neely, Bonnie; Meg Vaughn; Steve Kram;
gonzalez@unionyes.org; forelc@cox.net; drbburke@aol.com; pkruer@manarchgroup.com; thayerp@sic.ca.gov;
brian.baird@resources.ca.gov; drdan@cox.net; kachadjian@co.slo.ca.us; districtS@co.monterey.ca.us;
benhueso@sandiego.gov; mreilly@sonoma-county.org; skinsey@co.marin.ca.us; Kart Schwing

Subject: Agenda Item W8.5 Huntington Beach LCPA 1-06 Parkside, Support Staff

Dear Coastal Commissioners:

Please support the staff recommendation for the Huntington Beach LCPA 1-06, Shea Parkside
property in Huntington Beach, to be heard this Wednesday, July 11.

The staff correctly identifies and protects the wetlands and ESHA's on this portion of the historic
Bolsa Chica wetlands, while allowing for an alternative development footprint that is fair to the
landowner. Please support the recommended 100-meter buffer for the ESHA's and the Natural
Treatment System (NTS) out of the buffers, as recommended by staff.

It is important to follow the resource protections in the Coastal Act, and the staff recommendation
does just that.

Thank you for upholding the Coastal Act.
Sincerely,

Penny Elia

Sierra Ciub

30632 Marilyn Drive
Laguna Beach, CA 92651
949-499-4499

7/17/2007
HNB-MAJ-1-06



FORM FOR DISCLOSURE
OF EX PARTE
COMMUNICATION
Date and time of communication: 7/16/07 — 5:09 p.m. JUL 2 4 2007
(For messages sent to a Commissioner "
by mail or facsimile or received as a COA SLA”F L

TAL COMuivics uiCs

telephone or other message, date
time of receipt should be indicated.)

Location of communication: Eureka, CA — Via email
(For communications sent by mail or ,
facsimile, or received as a telephone
or other message, indicate the means

of transmission.)
Person(s) initiating communication: Michael McMahan
Person(s) receiving communication: Bonnie Neely
Name or description of project: Huntington Beach LCPA

Detailed substantive description of content of communication:
(If communication included written material, attach a copy of the complete test of the written
material.)

Email correspondence attached.

7/17/07

Date Signature of Commission

If the communication was provided at the same time to staff as it was provided to a Commissioner, the
communication is not ex parte and this form does not need to be filled out.

If communication occurred seven or more days in advance of the Commission hearing on the item that
was the subject of the communication, complete this form and transmit it to the Executive Director within
seven days of the communication. If it is reasonable to believe that the completed form will not arrive by
U.S. mail at the Commission’s main office prior to the commencement of the meeting, other means of
delivery should be used, such as facsimile, overnight mail, or personal delivery by the Commissioner to
the Executive Director at the meeting prior to the time that the hearing on the matter commences.

If communication occurred within seven days of the hearing, complete this form, provide the information

orally on the record of the proceedings and provide the Executive Director with a copy of any written
material that was part of the communication.
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Hayes, Kathy

From: Neely, Bonnie

Sent:  Monday, July 16, 2007 5:09 PM

To: Mayes, Kathy

Subject: FW: Emails to Coastal Commissioners re: Wednesday Shea-Parkside Hearing

Another exparte.

--—Qriginal Message---—

From: Alexa McMahan [mailto:irishlady86@yahoo.com]

Sent: Sunday, July 08, 2007 1:40 PM

To: pkruer@monarchgroup.com; kram@contentiic.com; Neely, Bonnie; kachadjian@ca.slo.ca.us; mreilly@sonoma-
county.org; forelc@cox.net; district5@co.monterey.ca.us; benhueso@sandiego.gov; thayerp@sic.ca.gov;
brian.baird@resources.ca.gov; iwan22350@aol.com; shlank@kandsranch.com; drbburke@aol.com;
mary_shallenberger@ppfa.org; drdan@cox.net; skinsey@co.marin.ca.us; gonzalez@unionyes.org;
mvaughn@coastal.ca.gov

Subject: Emails to Coastal Commissioners re: Wednesday Shea-Parkside Hearing

Re: Agenda Item W8.5 Huntington Beach LCPA 1-06 Parkside, Support Staff
Dear Coastal Commissioner:

Please support the staff recommendation for the Huntington Beach LCPA 1-06, Shea Parkside property in
Huntington Beach, to be heard this Wednesday, July 11.

The staff correctly identifies and protects the wetlands and ESHA's on this portion of the historic Bolsa
Chica wetlands, while allowing for an alternative development footprint that is fair to the landowner, Please
support the recommended 100-meter buffer for the ESHA's and the Natural Treatment System (NTS) out of
the buffers, as recommended by staff.

It is important to follow the resource protections in the Coastal Act, and the staff recommendation does just
that.

Thank you.

Sincerely,

Michael McMahan

4892 Maui Circle

Huntington Beach, CA 92649

Yahoo! oneSearch: Finally, mobile search that gives answers, not web links.

7/17/2007
HNB-MAJ-1-06



FORM FOR DISCLOSURE

OF EX PARTE
COMMUNICATION

Date and time of communication: 7/16/07 ~ 5:08 p.m.
(For messages sent to a Commissioner

by mail or facsimile or received as a

telephone or other message, date

time of receipt should be indicated.)
Location of communication: Eureka, CA - Via email
(For communications sent by mail or

facsimile, or received as a telephone

or other message, indicate the means

of transmission.)
Person(s) initiating communication: Eileen Murphy
Person(s) receiving communication: Bonnie Neely
Name or description of project: Huntington Beach LCPA

Detailed substantive description of content of communication:
(If communication included written material, attach a copy of the complete test of the written
material.)

Email correspondence attached.

7/17/07 | ,
M_A
Date Signature of Commissione \3

If the communication was provided at the same time to staff as it was provided to a Commissioner, the
communication is not ex parte and this form does not need to be filled out.

If communication occurred seven or more days in advance of the Commission hearing on the item that
was the subject of the communication, complete this form and transmit it to the Executive Director within
seven days of the communication. If it is reasonable to believe that the completed form will not arrive by
U.S. mail at the Commission’s main office prior to the commencement of the meeting, other means of
delivery should be used, such as facsimile, overnight mail, or personal delivery by the Commissioner to
the Executive Director at the meeting prior to the time that the hearing on the matter commences.

If communication occurred within seven days of the hearing, complete this form, provide the information

orally on the record of the proceedings and provide the Executive Director with a copy of any written
material that was part of the communication.
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Hayes, Kathy

From: Neely, Bonnie

Sent:  Monday, July 16, 2007 5:08 PM

To: Hayes, Kathy

Subject: FW: Agenda item W8.5 Huntington Beach LCPA 1-06 Parkside, Support Staff

Here’s another exparte. | just viewed these letters today.

-----Original Message———-

From: Murphyeile@aol.com [mailto:Murphyeile@aol.com]

Sent: Sunday, July 08, 2007 12:43 PM

To: pkruer@monarchgroup.com; kram@contentlic.com; Neely, Bonnie; kachadjian@co.slo.ca.us; mreilly@sonoma-
county.org; forelc@cox.net; district5@co.monterey.ca.us; benhueso@sandiego.gov; thayerp@slc.ca.gov;
brian.baird@resources.ca.gov; LWan22350@aol.com; sblank@kandsranch.com; DrBBURKE@aol.com;
mary_shallenberger@ppfa.org; drdan@cox.net; skinsey@co.marin.ca.us; gonzalez@unionyes.org;
mvaughn@coastal.ca.gov

Subject: Re: Agenda Item W8.5 Huntington Beach LCPA 1-06 Parkside, Support Staff

To: California Coastal Commissioners:

LCPA 1-06

Dear Coastal Commissioners:
i am writing in support of the CC staff's report to be heard July 11,2007

It is important to follow the resource protections in the Coastal Act and the staff recommendation
does just that.

The staff correctly identifies and protects the wetlands and ESHA's on this portion of the historic
Bolsa Chica wetlands, while allowing for an alternative development footprint that is fair to the
landowner. Please support the recommended 100-meter buffer for the ESHA's and the Natural
Treatmant System (NTS) out of the buffers, as recommended by staff.

Thank you.

Sincerely,

Eileen Murphy
201 21st Street
HB CA 92648

7/117/2007
HNB-MAJ-1-06
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_ JUL 2 4 2007
Date and time of communication: Tues, July 3, 2007; 12:00 PM

(For messages sent to a Commissioner RS S A
by maii or facsimile or received as a ) . H\._,.r‘-’-*:Li 5'::“" AR P'T"‘- e
talephone or other message, date COA STAL COMMISSI N
time of raceipt shouid be indicated.)

[
L
5
s

PAY R i

L.ocation of communication: LaJolla

(For communications sent by mail or
facsimila, or raceived as a telephone
or other message, indicate the means .
of transmission.) '

Person(s) initiating communication: Mary Beth Broeren (City of HB); Ron
Metzler (Shea Homes); Tony Bomkamp,
Donna Andrews, Susan McCabe, Nancy

Lucast
Person(s) receiving communication: Pat Kruer, Lorena Gonzalez
Name or description of project: Huntington Beach LCPA 1-06, (Shea —

Parkside Estates); July 2007, Wed, 8.5a

Detailed substantive description of content of communication:

(If communication inciuded written material, attach a copy of the complate text of the written

material )
City and Shea representatives described the May 10 public hearing for the benefit of CCCr
Gonzalez who had not been present. They explained that the City and Shea team believed,
going into the hearing, that the only issue of disagreement regarding wetland determination
was the standard for ponding: Dr. Dixon believed it should be 7 days in most years; but
the City and property-owner biologists believe that the universally-accepted standard is 14
days. The single other area of disagreement was the buffer dimension for the northern
eucalyptus trees, but the hearing discussion never got to that issue.

City and property owner had been led to believe, prior to the May public hearing, that staff
had previously reviewed and analyzed all of the photos and assertions of unpermitted fills
that were made by opponents at the public hearing and concluded that there was no illegal
fill of wetlands by Shea (as explained in detail in Staff’s addendum dated May 8, 2007,
p.4). Shea contends that no new information was submitted by opponents at the public
hearing. They stated that the only staff member who seemed not to have been privy to the
years of opponents’ allegations and property owner responses was the Executive Director
who was apparently surprised by the opponents’ presentation.

Shea representatives indicated that City and property owner relied upon the staff to defend
its analysis and recommendation, but staff did not do so. They added that they are
mystified as to why, after years of a cooperative working relationship, the staff would fail
to defend its years-long analysis and recommendation. They believe the Executive
Director effectively silenced the staff (who were very familiar with the case) at the public

HNB-MAJ-1-06



hearing by interrupting the proceedings with an exclamation of outrage and a call for a
continuance.

They proceeded to walk through a PowerPoint presentation, which has been given to staff
and all Commissioners, that rebuts the opponents’ main arguments.

At this point, City and Shea have just received the staff report electronically (at end of day
on Fri) and it still is lacking two key documents. Inasmuch as the staff recommendation is
radically different from the May 10 recommendation, they feel there is inadequate time to
mount a proper defense and inadequate time for the Commissioners themselves to
sufficiently review the reams of reports necessary to make an appropriately informed
decision at the July 11 public hearing. They have requested a postponement to October,
but have been rebuffed by Commission st

11 a

Date’ Signature 6fCommissioner

If the communication was provided at the same time to staff as it was provided to a Commissioner,
the communication is not ex parte and this form does not need to be filled out.

if communication occurred seven or more days in advance of the Commission hearing on the item
that was the subject of the communication, complete this form and transmit it to the Executive
Director within seven days of the communication. If it is reasonabie to believe that the completed
form will not arrive by U.S. mail at the Commission's main office prior to the commencement of the
meeting, other means of delivery should be used, such as facsimile, overnight mail, or personal
delivery by the Commissioner to the Executive Director at the meeting prior to the time that the
hearing on the matter commences.

If communication occurred within seven days of the hearing, complete this form, provide the

information orally on the record of the proceeding and provide the Executive Director with a copy of
any written material that was part of the communication.

HNB-MAJ-1-06
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Jeff Staben

From: Vanessa Miller

Sent: Monday, July 16, 2007 12:20 PM

To: Sherilyn Sarb; Teresa Henry a

Ce: Jeff Staben RE@_&EXRER n
Subject:  FW: Commissioner Clark Ex Parte Soutt o0 -
Importance: High juL 24 2007

C ALIFORNIA
COASTAI COMMISSION

From: Larry Clark [mailto:forelc@cox.net]
Sent: Monday, July 09, 2007 6:09 PM

To: Vanessa Miller

Subject: Fw: Commissioner Clark Ex Parte
Importance: High :

Commissioner Clark Ex Parte:

Date: Monday 07/02/07

Location: Manhattan Beach CA

Parties: Donna Andrews (Donna Andrews & Associates), Ron Metzler (Shea
Homes)

Subject: Huntington Beach LCP Amendment/Parkside Estates (Weds 8.5a)

I met with Ms Andrews and Mr Metzler at their request.
Summary of Ron Metzler and Donna Andrews input to me were:

« Surprised by Staff revised report that the EPA Wetlands should be
restored & the existance of additonal wetlands in the CP Area

« Shea Homes had previously records of this property and were not in
agreement regarding the EPA Wetlands

o Mr Metzler felt it was unfair that at the last hearing on this matter in
February they were only allowed 20 mins fo 2 hrs for staff and the
opposition

o Mr Metzler indicated he had met with the Executive Director since the
last hearing without satisfaction

« Staff was over-stepping their authority on the open space conservation

« EPA Wetlands were being mis-characterized and was the result of the
Harbor Bluff condo development's artifically created hydrology/run-off

HNB-MAd:386
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« 1982 'depression ponding' of water does equal wetlands

» Shea Homes was not in posession of all of the Staff's new analysis and felt
they and Huntington Beach needed more fime to assess their reaction and
position and may be asking for a postponement of this matter until Oct
when the Commission is meeting in San Pedro

Larry Clark
Coastal Commissioner

HNB-MAd300%
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- CALIFORNIA FARM BUREAU FEDERATION

NATURAL RESOURCES AND ENVIRONMENTAL DIVISION
— 2300 NIVER '1A7A DRIVE SACRAMENTO. CA 95833-3293 - PHONE (916) 561-5665 - FAX (916) 561-569N1
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Received ~* —nmm issi
ecaive M:e.,,,g mission w 8.5a
CJUL 0 9 quu
From:

July 9, 2007
Via Fax: (805)543-5273
and Fed Ex: 799671646079

Mr, Patnick Kruer, Chairman

Mr. Peter Douglas, Executive Director
California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, CA 94105

Re:  City Of Huntington Beach LCP Amendment No. HNB-MAJ-1-6 (Shea-Parkside);
South Coast District (Orange County) Agenda Item No. W 8.5a.

Dear Sirs:

The California Farm Bureau Federation (“Farro Bureau™) is a non-governmental, non-profit,
voluntary membership California corporation whose purpose is to protect and promote
agricultural interests throughout the State of California and to find solutions to the problems of
the farm, the farm home and the rural community. Farmm Bureau is California’s largest farm
organization, comprised of 53 county Farm Bureaus currently representing over 91,500 farm
families and individual membcrs in 56 countics. Farm Burcau strives to protect and improve the
ability of farmers and ranchers engaged in production agriculture to provide a reliable supply of
food and fiber through responsible stewardship of California’s resources. Farm Burcau
appreciates the opportunity to comment and hereby submits the following remarks regarding the
Agenda Iterm W 8.5a.

After review of the Coastal Commission’s staff report and associated file documents we are
concemed that the evaluation of circumstances surrounding Agenda Item W 8.5a could be better
informed in light of several recently published joint memoranda from the United States
Environrental Protection Agency (“US EPA”) and the United States Army Corps of Enginecrs
(“USACOE"). Farm Burcau also has some concern over what appears to be a possible
misapplication of existing rules and regulations and the application of Coastal Commission

regulatory authority with respect to historically farmed agricultural land. C Ag‘“’ QOMMI'I’,_S‘CQ

XXA

EXHIBIT #
PAGE_‘.,__-OF_ZlC@—u

HNB-MAJ-1-06 T
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DPage?
California Coastal Commission
Amendment No. HNB-MAJ-1-6 (Shea-Parkside)

US EPA and US ARMY CORPS OF ENGINEER MEMORANDUM

On June 5, 2007 US EPA and USACOE published agency guidance documents to assist in
delincating “water of the United States” for purposes of the Clean Water Act.' The guidance
documents are intended to assist field offices iy implementing the Clean Water Act in light of
recent United States Supreme Court decisions.” Generally speaking, the joint guidance describes
three categories of water: (1) certain types of waters over which the agencies will assert
jurisdiction, (2) other types of waters they will cousider case-by-case to determine whether they
have a significant nexus with traditional navigable water, and (3) other features over which the
agencies generally will not assert jurisdiction. Joiutly these memorandums are necessary
evaluative tools and should be considered with respect to the pending matter because of the staff
report’s heavy reliance on prior USEPA wetland delineations. A review of the site specific facts
and circumstances regarding the disputed wetlands as applied against the criteria for
jurisdictional waters may result in a different conclusion by USEPA and thus necessitate a
different set of findings and conclusions in the staff report. Staff reliance on federal law and
specifically USEPA analysis is cvidenced by the following excerpts which include, but are not

limited to:
a prior wetland delineation issued by the U.S. Environmental Protection
Agency in 1989 that delincated an approximately 8.3 acre wetland.

Staff Report Page 2 |
in 1989, the U.S. EPA published its delineation of an approximately 8§ acre
wetland area.

Staff Report Page 22

The Commission therefore concurs with the EPA’s conclusion and finds
that the area identificd as a wetland was in fact a wetland at the time of its
delineation in 1989.

Staff Report Page 30

In light of the new USEPA and USACOE memorandums and the Staff Report’s reliance
on these agencies’ ﬁndingsatherc may no longer be any federal jurisdictional authority
over the disputed wetlands.” In turn, this may alter key conclusions in the staff report. As
such, Farm Bureau recommends the Coastal Commission consult with USEPA and

" MEMORANDUM FOR DIRECTOR OF CIVIL WORKS AND US EPA REGIONAL ADMINISTRATORS ( issued 6-5-07);

CLEAN WATER ACT JURISDICTION -~ FaLLOWING THE U.S. SUPREME CQURT 'S DECISION (N RAPANGS v, UNITED
STATES & CARABELL v. UNITED STATES (memorandum dated 6-5-07); and

CORPS AND EPA RESPONSES TO THE RAPANOS DECISION — KEY QUESTIONS FOR GUIDANCE RELEASE (undated
memorandum) (ATTACIIMENTS 1,2 AND 3) :

X Rapanos v. U.S.; Carabell v. U.S. Army Corps of Engineers, 126 S. Ct. 2208 (2006)

? Farm Bureau acknowledges that the project proponent (Shea Homes) have conceded the presence of part of the
disputed arcas as in fact being wetlands. However, Farm Buteau belicves that all of the disputed areas should be
evaluated as to their status as wetlands against the USEPA and USACOE memoranda, )

KKK o

HNB-MAJ-1-06
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JFax sent by

Page 3
California Coastal Commission
Amendment No. HNB-MAJ-1-6 (Shea-Parkside)

PRIOR CONVERTED CROPLAND

Farm Bureau also believes that the Coastal Commission should apply and docwment the site
specific facts of this issue against USACOE RGL 90-7 and USEPA’s applicable regulations and
guidance documents regarding prior converted cropland®. Several portions of the staff report
appear to indicate a misapplication or failure to apply the relevant lcgal standards in evaluating a
designation of prior converted cropland. Examples of facts supporting the lands as prior
converted cropland include, but are not limited to:

In the late 1890s the Bolsa Chica Gun Club completed a dam with tide
gates, which eliminated tida) influence, separating fresh water from salt
water, In the 1930s, agricultural ditches began to limit fresh waier on the
site, and in 1959, the East Garden Grove-Wintersburg Flood Control
Channel isolated the site hydrologically.

Staff Report Page 15

The majority of the subject site has been more or less continuously farmed
since at Jeast the 1950s,

Staff Report Page 22

(Tlhe site has been historically farmed and continues to be farmed as of
the adopuion of these findings. ..

Staff Report Page 28

The comrect applicanion of the factors comprising prior converted cropland are essential
because these lands are per se not waters of the United States and would therefore be
beyond the regulatory or legal jurisdiction of USEPA and USACOE. Further
misapplication is evidenced on Page 29 of the Staff Report where it states

Therefore, since the dominant vegetation at the reference areas is mostly
comprised of wetlands specics, it is reasonable to expect that the agricultural arcas '
WP and AP would also support a predominance of hydrophytes in the absence of
farming (3.¢. that they are wet enough to support such vegetation).

The staff report suggests that the disputed area could perhaps receive future wetland
delineation by if certain contingent events occur in the future. However, attention should
be given to the disputed area’s present and recent past characteristics and use as prior
converted crop land. Note should also be made of the omission of an important fact
regarding the finding that the disputed area is “wet enough to support such vegetation”.
Furroing in a generally arid climate requires the artificial application of water (irrigation)
to the soil tn order to grow crops. This artificial application of water may in fact be the
source of moisture in question.

The Staff Report is also void of a reasonable explanation of why the Natural Resource
Conservation Service November 20, 1998 letter designating the Shea Homes property as
prior converted cropland is no longer applicable’.

* See generally, 33 USC 1344; 33 CFR 328.3(a)8).
* November 20, 1998 Letter t James Barnes, Project Planner City of Huntington Beach from Robert S, Hewitt

NRCS District Conservationist. (ATTACIIMENT 4) x >< %

HNB-MAJ-1-06
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Page 4
California Coastal Commission
Amendment No. HNB-MAJ-1-6 (Shea-Parkside)

Furthermuore, a thorough review of the applicablc laws and regulations would yield a
conclusion that prior converted cropland includes: lands that have been significantly
modified so that it no longer exhibits its natural hydrology or vegetation, lands that no
longer perform the functions or has the values that the area did in its natural condition,
and land has been significantly degraded through human activity. As such, Farm Bureau
requests the Coastal Commission to reevaluate the facts of this matter after a
comprehensive review of the applicable laws, regulations, and prior findings of the
Natural Resource Conservation Service November 20, 1998 Jetter.

NORMAL FARMING ACTIVITIES

Farm Bureau also has concerns with the Staff Report’s discussion relating to “normal fanming
activitics.” The Clcan Water Act exempts from the Section 404 program (dredge and fill of
wetlands) discharges associated with normal farming, ranching, and forestry activities such as
plowing, cultivating, minor drainage, and harvesting for the production of food, fiber, and forest
products, or upland soil and water conscrvation practices.’ Furthermore, USEPA guidance
describes normal farming activities to include, among other activities, plowing and other
mcctm?nical means of manipulating soil, including land leveling, to prepare it for the planting of
crops. :

Farm Bureau is particularly concemed that the staff report in this case takes a very narrow view .;
of normal farming activities, which would conscquenty decm as “unpermitted development” 5
some types of field preparation activities which are in every sense normal to farmers and
ranchers. In particular, the staff report singles out “earth movement” using a bulldozer or box
plough as a “development” activity. Farm Bureau does not concur with this implication and
believes it should be informed by corresponding precedent under the Federal Clean Water Act.
The very narrow view of normal farrning activities otherwise evidenced in the staff report could
have serious impacts on the operational flexibility of California’s coastal farmers, and for this
reason Farmn Bureau hopes the Coastal Commission will carefully review its determination in
this regard.

Without comment as to the specific set of facts at issue in Agenda ltem W 8.5a, Farm Bureau
also believes that the correct application of the Clean Water Act’s normal farming activities
exemption would be better informed with the input from such agencics as USEPA, the United
States Department of Agriculture Natural Resource Conservation Service, and University of
California Cooperative Extension. Accordingly, Farm Burcau recommends that the Coastal
Commission undertakes such consultation in this case.

¢ Secion 404(f)(1)(A) of the Clean Water Act, 33 U.S. C. 1344,

" USEPA Memorandum CLEAN WATER ACTION SECTION 404 REGULATORY PROGRAM AND
AGRICULTURAL ACTIVITIES (1990). hup://www.epa.gov/owow/wetlands/guidance/cwaag,itinl

(ATTACHMENT 5)
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States Deparument of Agriculture Natural Resource Conservation Service, and University of
Califomia Cooperative Extension. Accordingly, Farm Bureau recommends that the Coastal
Commission undertakcs such consultation in this case.

In conclusion, Fanm Burcau believes that the Coastal Commission’s decision on Agenda Item W
8.5a would be better informed and comport with the respective provisions of law if it undertook
those recommendations above. Please contact John Hewitt either by telephone (916) 561-5614
or via electronic mail jhewitt@cfbf.com if you have any questions regarding this matter.

Sincegely, I

HN HEWITT

JRH\mmm
Encl.

XXX
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USD% United States Natural 950 N. Ramona Boulevard, Suita 8

Department of Resaurces San Jacinto, CA 92582
Agriculture Consarvation (808) 654-7139 ¢ Fax (S09) 664-8334
Servica
November 20, 1998

James Barnes
Project Planner
City of Huntingron Beach . - RECEIVED
2000 Main Streat
Huntington Beach, Ca. 92648 N NOV 2 5 1908

DEFARTMENT OF PLANMNG

Subject: Prior Converted Cropland Designation, Shea Homes Property

‘Dear Mr Barnes,

After reviewing all of the materials availsble to me regarding the Shea Homes Property in
Huntington Beach, I have based my respoase of the following information:

1. Evidence shows that the property was being farmed priot to 1983,

%hzmlip?nﬁ?;;{ this ; a8 ‘M\fmdm 1950:0;:8 land" tl:‘yuthe Army Corps of
incers . review of their n , and an independent from Lisa
K:gadccofTomDodsonmdAssochmmDecembuowahavedﬂnmmm
property meets the criteria for Prior Converted Cropland.

Based oq this information, the Nauwral Resources Conservation Service (NRCS) coucurs that
the Armleroxps of %]nfm' 1992 designation of Prior Converted Cropland for the Shea

i A oo

District Conservationist, San Jacinto

cc: Lisa Kegarice, Tom Dodson & Associstes

The Maturel N as Conarvars
{ormadly thw 500 Consarvation $ervice,
% on sganay of the

Uniced Staiss Oepaniment of Agricuhurs AN EQUAL OPPORTUNITY EMPLOYER

ATTACHMENT 4 >< 7« 7< (-0
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MEMORANDUM: CLEAN WATER ACT SECTION 404 REGULATORY PROGRAM AND AGRICAJLTURA.L
ACTIVITIES

SYTIETC MEMORANDUM: CLEAN WATER ACT SECTION

Gandanae and

RMCECE 404 REGULATORY PROGRAM AND
s AGRICULTURAL ACTIVITIES

Landowner

Waster Quality anid United States Environmental Protection Agency
407 Conttcaton United States Department of the Army

Monitering aned
Ansenament

Wetlands and

Watershed:, A number of questions have recently been raised about the applicability of the Clean Water
Reetaration Act Saction 404 Regulatory Program to agriculture, This memorandum is intended to assist
Section 404 field personnel in responding to those questions and to assure that the program is
implemented in a consistent manner. At the outset, we should emphasize that we respect and
I Your Area support the underlying purposes of the Clean Water Act regarding the exemption from Section
404 permitting requirements for "normal farming” activities. The exemptions (at Section 404(f)
of the Act) recagnize that American agriculture fuifills the vitally important public need for
supplying abundant and affordable food and fiber and it is our intent to assure that tha
exemptions are appropriately implemented,

Evitcation

What are normal farming activities? Who makes that determination? Can agricultural
producers plant crops in wetland areas that have been farmed for many years? These are
questions that have generated significant confusion and concem in the agricuitural
community. This memorandum will explain the extent of the Section 404 program and clarify ]
some misunderstandings that may exist in the field. Tharafore we encourage you to widely ,
distribute this memorandum., '

What is Section 4047

The Federal Water Pollution Control Act Amendments of 1972 established the Section 404
Regulatory Pragram. Under this Act, it is unlawful to discharge dredged or fill material into
waters of the United States without first receiving authorization (usually a permit) from the
Corps, unless the discharge is covered under an exemption, The term "waters of the United .
States” defines the extent of geographic jurisdiction of the Section 404 program, The term ]
includes such waters aa rivers, lakes, streams, tidal waters, and most wetlands. A discharge '
of dredged or fill material involves the physical placement of soil, sand, gravel, dredged
material or other such materials into the waters of the United States. Section 404(f)
exemptions, which were added in 1977, provide that discharges that are part of normal
farming, ranching, and forestry activities associated with an active and continuous (“ongoing")
farming or forastry operation generally do not require a Section 404 permit,

With this background in mind, we can now tum to the issugs that are the focus of concem. As
previously noted, Section 404(f) exempts discharges of dredged or fill material into waters of
the United States associated with certain normal agricultural activities, Of course, activities
that do not involve a discharge of dredged or fill material into waters of the United States
never require a Section 404 permit. Further as provided in the Interagency Federal Manual for
Identifying and Delineating Junsdictional Wetiands, while a site is effectively and legally
drained to the @xtent that it no longer maets the regulatory wellands hydrology criteria (a8
interpreted by the interagency Manual), it is not a wetland subject to jurisdiction under Section
404 of the Clean Vvater Act.

What is the “normal farming” activities exemption? x >< >< »7
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The Clean Water Act exempts from the Section 404 program discharges associated with
normal farming, ranching, and forestry activities such as plowing, cultivating, minor drainage.
and harvesting for the production of food, fiber, and forest products, or upland soil and water
conservation practices (Section 404(f)(1)(A)). To be exempt, these activities must be part of
an established, ongoing operation. For example, if a farmer has been plowing, planting and
harvesting in wetlands, he can continue to do so without the need for a Section 404 permit, so
long as he does not convert the wetlands to dry land. Activities which convert a wetland which
has not been used for farming or forestry into such uses are not considered part of an
established aperation, and are not exempt. For example, the conversion of a bottomiand
hardwood wetland to crop production is not exempt.

In determining whether an activity is part of an established operation, several points need to
be considered. First, the specific farming activity need not itself have been ongoing as long as
itis introduced as part of an ongoing farming operation. For example, if crops have been
grown and harvested on a regular basis, the mere addition or change of a cultivation
technique (e.g., discing between crop rows to control weads rather than using herbicides) is
considered to be part of the established farming operation. Second. the planting of different
agricultural crops as part of an established rotation (e.g., soybeans to rice) is exempt.
Similarly, the rotation of rice and crawfish production is also exempt (construction of fish
ponds is not an exempt activity and is addressed below), Third, the resumption of agricuitural
production in areas laying fallow as part of @ normal rotational cycle are considered to be part
of an established operation and would be exempted under Section 404(f). However, if a
wetland area has not been used for farming for 5o long that it would require hydrological
modifications (modifications to the surface or groundwater flow) that would resultin a
discharge of dredged or fill matenal, the farming operation would no longer be established or
ongoing.

As explained earlier, normal farming operations include cultivating, harvesting, minor
drainage, plowing, and seeding. While these terms all have common, everyday definitions, it is
important to recognize that these terms have specific, reguiatory meanings in relation to the
Section 404(f) exemptions. For example, plowing that is exempt under Section 404(f) means
all mechanical means of manipulating sail, including land leveling, to prepare it for the planting
of crops. However, grading activities that would change any area of waters of the United
States, including wetiands, into dry land are not exempt. Minor drainage that is exempt under
Section 404(f) is limited to discharges associated with the continuation of established wetiand
crop production (e.g., building rice levees) or the connection of upland crop drainage facilities
to waters of the United States. In addition, minor drainage also refers to the amergency
removal of biackages that close or constrict existing drainageways used as part of an
established crop production. Minor drainage is defined such that it does not include
discharges associated with the construction of ditches which drain or significantly modify any ‘
weallands or aquatic areas considered as waters of the United States. Seeding that is exempt 1
under Section 404(f) includes not only the placement of seeds themselves, but also the 4
placement of soil beds for seeds or seedlings on established farm or forest lands. Cultivating
under Section 404{f) includes physical methods of soil treatment to aid and improve the
growth, quality, or yield of established crops. Except as provided under Section 404(f)(2) as
explained below, construction or maintenance of irrigation ditches or maintenance of drainage
ditches is also exempt,

Recognizing area and regional differences in normal farming practices, EPA and the Comps |
agree to develop additional definitions of normal farming practices in consultation with the 3
designated Land Grant Colleges and the Cooperative Extension Services. We aiso further '
encourage our field staffs to utilize the expertise in these colleges and agricuitural services in
the ongoing implementation of the Section 404 program.

When the normal farming activity exemption do not apply?

Sections 404(1)(2) provides that discharges related to activities that change the use of the }
waters of the Unitad States, including wetlands, and reduce the reach, or impair the flow or "
circulation of waters of the United States are not exempted. This "recapture” provision -
involvas a two-part test that results in an activity being considered not exampt when both - "._'
parties are met; 1) does the activity represent a "new use” of the wetland, and 2) would the .
activity result in a “reduction in reach/impairment of flow or circulation™ of waters of the United [
States? Consequently, any discharge of dredged or fill material that results in the destruction [
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of the wetlands character of an area (e.g., it conversion to uplands due to new c';r exp:r'\'d.'ea "o

drainage) is considered a change in the waters of the United States, and by definition, a
reduction of their reach and is not exempt under Section 404(f). In addition, Section 404(f)(1)
of the Act provides that discharges that contain toxic poliutants listed under Section 307 are
not exempted and must be permitted.

However, discharges that are not exempt are not necessarly prohibited, Non-exempted '
discharges must first be authorized either through a general or individua!l Section 404 permit
before they ara initiated.

What are General Permits?

Even if a farming activity is one that does not fall under an exemption and a permit is required,
some farming activities are eligible for Genera! Permits, Section 404(e) of the Act authorizes
the Corps, after notice and opportunity for public hearing, 1o issue General Permits on a State,
regional or nationwide basis for certain categories of activities involving a discharge of
dredged or fill material in waters of the United States. Such activities must be similar in nature
and cause only minimel adverse environmental effects. Discharges authorized under 8
Genera| Permit may proceed without applying to_the Corps. for an indlivid ua_mmn_l:im_ez.
in some circumstances, conditions associated with a General Permit may require that persons

wighing to digcharge under that permit must notify the Corps or other dagignated mm_or_ma'
agency before the discharge takes place. A list of current General Permits is available from
each Corps District Office, as well as information regarding notification requirements or othar
relevant conditions.

Rice Farming

Questions have arisen regarding the relationship of the Section 404 program to rice farming.
We understand these concerns, and recently have initiated actions that will allow farmers to
understand better the regulatory program and provide more efficient and equitable
machanisms far implementing provisions of the Section 404 program.

in an April 19, 1990 letter responding to a request from Senator Patrick J. Leahy, Chairman
and 11 members of the Senate Cormmittee on Agriculture, Nutrition and Forestry, we stated o
our position that discharges of dredged or fill material associated with the construction of rice
levees for rice farming in wetlands which are in established agricultural crop production are
“normal farming activities" within the meaning of Section 404(f)(1)(A) and are therefore
exempt from Section 404 regulation under the following conditions:

1. the purpose of these levees is limited to the maintenance and manipulation of shaliow 3
water levels for the production of rice crops; and

2. consistent with current agricultural practices associated with rice cultivation,

- the height of the rice levees should generally not exceed 24 inches above their
base; and

- the matenal to be discharged for levee construction should generally be 4
denved axclusively from the distribution of soil immediately adjacent to the g
constructed levea.

Land leveling far rice farming in wetlands which ace in established crop production also
is @ “normal farming activity" within the meaning of Section 404(f)(1)(A} and is therefore
exernpt from Section 404 regulation.

Fish ponds r
We are developing a General Permit authorizing discharges of dredged or fill material
associated with the construction of levees and ditches for the congtruction of fish ponds in

watiands that were in agricultural crop production prior to Decembaer 23, 1985, A dratt General
Permit has been developed by the Vicksburg District, Amy Corps of Engineers and should be
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issued by June 1, 1990. This General Permit should serve a8 a model penmit for other areas

of the country and this activity will be cansidered for a nationwide General Permit.
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It shouid be made clear, howaver. that the Section 404(f) exemption for “normal farming
aclivities” and the General Permit being developed for fish ponds apply only to the use of
wetlands which are aiready in use for agricultural crop production. These pravisions do not
apply to 1) wetlands that were once in use for agricultural crop production but have lain idle so
long that modifications to the hydrologic regime are necessary to rasume crop production or.
2) the conversion of naturally vegetated wetlands to agriculture, such as the conversion of
bottomiand hardwood wetlands ta agriculture.

Limitations of the Section 404(f) Exemptions

It should be emphasized that the use of Section 404(f) exemptions doaes not affect Section 404
jurisdiction. For example, the fact that an activity in wellands is exempted as normal farming
practices does not autharize the filling of the wetland for the canstruction of buildings without a
Section 404 permit. Similarly, a Section 404 psrmit would be required for the discharge of
dredged or fill material associated with draining a wetland and converting it to dry lana.

Enforcement

Given that the normal farming practices as described above are exempt from regulation under
Section 404, neither EPA nor the Corps will initiate enforcement actions against farmers or
other persons for engaging in such normal farming activities. Further, there will be no
enforcement against actions that meet the description of activities covered by, and any
conditions cantained in, general permits issued by the Corps.

Conclusion

Proper implementation of the Section 404 program is an issue of extreme importance to the L
nation. We encourage you to distribute this memorandum not only to your staffs but to the
public at large 8o that there will be a better genaral understanding of the program and how it

operates.

LaJuana S. Wilcher /s/

Assistant Administrator for Water

U.S. Environmental Protection Agency
May 3, 1990

Roland W. Page
Assistant Secretary of the Army, Civil Works :
May 3, 1990 L

About the Yvetinnds Program ) Helpling | Pyblications | Espadal

N

EPA Homa ) Privacy snd Security Notice | Contact Us

Last updated on Wednesday, February 22nd, 2006
URL: htp:/Avww.a08.gov/owow/wetiands/guikdancal/cweeg,htm)
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MEMORANDUM FOR DIRECTOR OF CIVIL WORKS AND
(JS EPA REGIONAL ADMINISTRATORS

Subject: U.S. Environmental Protection Ageacy (EPA) and U.S. Army Corps of
Engineers (Corps) Coordination on Jurisdictional Determinations (JDs) under Clcan Water
Act (CWA) Scction 404 in Light of the SWANCC and Rapanos Supreme Court Decisions

1. Pumase. The purposes of this memorandum are to promote and improve interagency
cooperation, facilitale increased communication, and establish an cfficient and effective
process for determining Clean Water Act Section 404 jurisdiction in light of the Supreme
Court decisions in Solid W cy of No k Co v, U C
Engincers, 531 U.S. 159 (2001) (SWANCC), and the consolidated cascs

Statog, and Cargbell v. Ugited States, 126 S. Ct. 2208 (2006) (jointly hereafter Rapanos)-
The procedures included in this memorandum replace the coordination procedures contained
in the January 2003 EPA/Army guidance impiementing the SWANCC decision (but Jeaves
the remainder of thet guidance unaffected) and articulate new coordination procedures for
TDs affected by Rapanos. This memorandum does not nullify or supersede the 1990
Qeographic Jurisdiction Memorandum of Agreement (MOA), Including its special case

provisions,

2. Cwrent Practice. The Corps districts are currently posting all Approved JD Forms for
public review on theit respective websites. The EPA efficiently reviews these JD forms, as
needed, to monitor consistency with regulation and policy.

3. Documentation Requirgments, ‘Under this memorandum, case-by-case evaluations are

required 10 determine if there is & “'significant nexus™ to navigable waters for JDs involving
the classes of waters listed in subparagraph 4.a.(2). Documentation for these JDx shail be
made vsing the Approved JD Form developed by Corps headquarters (HQ) in consuitation
with EPA. The information on the jurisdictional form shall identify the rationale for
asserting or not asserting jurisdiction.

4. Coordingtion Requirements.

a. Interagency Coordination Required. The EPA and the Corps will follow the coordination
procedures in paragraph (5) for the following JDs:

(1) Dererminations for intra-state, non-navigable, isolated waters potentially covered
solely under 33 C.F R. §328.3(a)}(3), where jurisdiction is asserted or not asserted busod on
interstate commerce factors.

XXX
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(2) Determinations based on a finding of a “‘significant nexus™ with traditional navigable
waters, which are required for the following waters:

(1) non-navigable tributaries that do not typically flow year—round o have continuous
flow at least seasonally (e.g., typically at least 3 months each year);

(i1) wetlands that are adjacent to such wibutaries; and

(iii) wetlands that arc adjacent to but that do not directly abut a relatively permanent
non-navigable tributary.

b. Interagency Coordination Not Required. Interagency coordination following the

procedures below is not required for JDs involving traditional navigable waters, including
their adjacent wetlands, and for relatively permanent non-navigable tributaries of traditional
navigable waters, including wetlands with a continuous surface connection with such
relatively permanent tributaries.

S. Coordingtion Procedures.?  Effective immediately, for all waters referenced in
paragraph 4.(a), agency coordination of JDs will be conducied as follows:

a. The Corps district will conduct the JD, document the basis and rationalc for asserting or
declining to assert jurisdiction under the CWA, and provide an electronic copy of the draft
D form to the appropriate EPA regional office. To facilitate and expedite the coordination
of documents, both agencics will, to the maximum extent feasible, transmit all documents
electronically. For purposes of this guidance, when documents are transmitted clectronicalty,
the date of receipt shall be the date of transmission,

b. Corps districts will provide the appropriate EPA regiogal office and Corps HQ with an
electronic copy of every draft JD form (and supporting documentation) proposing to assert
or decling jurisdiction over an intrastate, non-navigable, isolated water. The EPA regional
office will in tum be responsible for ensuring that EPA HQ also reccives copies of every
such JD form in a timely manncr. The EPA rcgional office will review the JD forms
pursuant to the procedures in paragraphs 5.c. and 5.d. below. Draft JDs elevated to HQ
under paragraph $.d. will be reviewed by EPA and Corps HQs pursuant to the procedures
outlined jn paragraph 5.c. below. In addition, either Corps HQ or EPA HQ may choose to
initiate a joint HQ review of a particular JD involving an intrastate, non-navigeble, isolatod
water. Such joint HQ review must be initiated within 21 calendar days of when the district
provided copics of the draft JD to thc EPA Region and Corps HQ. The joint HQ review will
proceed pursuant to the procedures in subparagraph ¢.(2)(i) or e.(2)(ii) as appropriate. If
neither the Corps HQ or EPA HQ chooses to initiate a joint review within 21 calendar days,
and the EPA regiona) office does not ¢lcvate within the timeframes identified under
paragraph 5.d., the district may proceed and finalize the JD,

' Should any deadiine in this imteragency memorandum fali on & weekend or holidsy, the deadline will be the noxt business day.
*Coordinstion procedures are presented in Figures | and 2. Where a jurisdictional detarmination is associated with potential
authorization of a project under a Natiomwide Permit (NWP), it may be necessary for the Corps and EPA to esmblish an altermative
consultation schadule to accommodste NWP timeframes potentially associated with the particular projest.

HNB-MAJ-1-06
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¢. With respect to interagency coordination of other jurisdictional determinations, the EPA
regional office may review the JD form to determine if it will comment on the Corps’
determination. To help facilitate an efficient review of the draft JD and to expedite the
review process, the EPA may ask the Corps to provide a copy of the documentation provided
by the applicant and/or responsible party, where the JD is considered complex. The agencies
will coordinate and attempt to resolve any JD issues at the Jocal level within 15 calendar days
after EPA’s receipt of the form. EPA may notify the Corps at any time within the 15 day
period that it does not intend to provide comments on a particular draft JD. Within these 15
calendar days, the EPA regional office may elect to elevate thc review to their Regional
Administrator (RA) and so notify the Corps district in writing.” Such written notification
shall briefly explain the rationale for EPA’s position. If no notification is provided by EPA
within the 15 calendar days, the Corps district may proceed and finalize the JD

d. When the JD is elevated to the RA, the RA and the District Engineer (DE) shall have 10
calendar days from the date of EPA’'s notification to the Corps under paragraph 5.c. above to
resolve the Issue. If the issue is not resolved between the RA and DE, the RA shall, within
the 10 calendar days, clevate the JD to EPA HQ and concurrently provide written notification
to the DE that the JD is being ¢levated. Upon receipt of notification from EPA that the
matter has been clevated, the DE shall immediately provide the draft JD record to Corps HQ.
If no notification of elevation js provided by EPA within the 10 calendar days, or a resolution
is otherwise reached, the Corps district may proceed and finalize the JD.

e. The Corps and EPA HQs will review and provide guidance on clevated draft JDs as
follows:

(1) The Corps and EPA shall coordinate cfficiently and appropriately to reach agreement on
the JD.

(2) The Corps and EPA shall initiate discussions no later than 5 calendar days after
- notification of efevation under paragraph 5.d. above to determine if an interagency agreement
exists on the elevated JD.

(i) 1f a mumual decision is reached on the assertion or declination of jurisdiction, a joint
HQs level decision memo discussing the rationale of the docision will be provided to
EPA and Corps field offices no jater than 14 calendar days after HQ interagency
discussions were initiated; or

(i) If a mutual decision is not reached at the EPA and Corps HQs, a joint HQs level
decision memo prepared by EPA cxplaining EPA’s rationale in support of an approved
JD will be provided to EPA and Corps ficld offices no jater than 21 calendar days after
intersgency discussions were jnitiated. Copies of the joint memo will be provided to all
Corps districts and to EPA Regional offices.

? For the purposes of this guidance, “in writing” or “written notification™ muy include electronic mail communication,
3 X XX
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(1) Upoan receipt of the joint HQs level decision memo, the Corps district may issue an
Approved JD putsuant to the memo and post the JD form on its website.

f. A HQs decision made pursuant to cither subparagraph ¢.(2)(3) or (ii) above will be
considersd an appealable action for purposes of the Corps administeative appeals process
under 33 C.F.R. §33] et seq. However, any decision on appeal will not question or overturn
any legal or policy determination made by EPA or Corps HQs pursuant to this joint guidance
memorandum, but can examine and question any matter or finding of fact. If the Review
Officer determiney that the HQs decision was based on a mistake of fact or a Iack of
necessary facts that determination can be presented to EPA and/or Corps HQs sugpesting
reconzideration of the decision.

6. This guidance will remain io effect indefinitely for isolated, intra-state, non-navigable
waters potentially covered only under 33 C.F R. §328.3(a)(3) where jurisdiction is being
asserted or not asserted using interstate commercs factors unless and until this guidance is
revoked or modified in writing by agreement of both agencics. This guidance for all other
wators addressed herein shall remain in effect for six months from tho date of the last
signature on this memorandum upless otherwise extended or modified by written agreement

of both agencies.
——"
/gz 3 ; ! ’é’*/ ' "/{\.WLM&;(A
Benjamin H. Grumbles John Paul Woodley, Jr.
Assistant Administrator for Water Assistant Sccretary of the Army

U.8. Environmental Protection Agency (Givil Works)

ms['zae ,S_f_ Zﬂd; Date: S Tiann 1(’67
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Figure 1: General Coordination
Process. Note: If JD request
supports 2 NWP application,
soc Figure 2a.
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Clean Water Act Jurisdiction
Following the U.S. Supreme Court’s Decision
in

05 v. United S ell v. Uni

This memorandum provides guidance to EPA regions and U.S. Army Corps of
Enginecrs [“Corps™] districts implementing the Supreme Court's decision in the
consolidated cascs Rapanos v, United States and Carabell v, United States' (herein
referred to simply as “Rapanes™) whnch address the jurisdiction over waters of the United
States under the Clean Water Act.? The chart below summarizes the key points contained
in this memorandum. This reference tool is not a substitute for the more complete

discussion of issues and guidance furnished throughout the memorandum.

Summasry of Key Poiats

The agencies will apsert furisdiction over the folowtng waters:

o Traditional navigable watars

«  Wetlupds adjacent to traditiowal aavigabie watery . '

s  Nos-usvigable tributericy of traditioaal wavigable waters &-t are relatively permanent
where the tributartey typlully fow year-rowad or have continuons flow af least
seasonally (e.g, typieslly thrce moutis) ,

. Wl!hndl that dmﬂy sbat mcl trlhurﬁ-

determine whether they bave s tin&ﬂuntlml with a traditious| aavigable water:
‘= Nou-navigable tributaries that are pot relativaly parmanent
" Wetlanda sdjacent to non-navigable tributaries that sre not reintively pcrnul-t .
-_ Wetlsade ldjw to but that do not ﬂnﬂly abuts nhﬂvdy pemnul nouwﬁnble

Tha lg-du generally will lot amert nm over the bbwhg fowtures:
+  Swales or erosionsl featares (Lg., gulties, mnall washes charadtarized by low volams,
nfrequeat, or short duration flow)
»  Ditches (meluding roadside ditches) excavated wtoﬂy ] m draining oaly oplands and
that dn not carry a relatively parmasent fow of water

The uudu will apply the ugmﬁunt nexvs standard &s fobows:

* A sigolficant gesus sualysls will asscss the flow characteristics and fanctions of the
tributary itsalf and the functions performed by all wetlands adjacest to the tributary to
deterssine \f they significaatly affect the chemical, ghysical sud bislogical integrity of
downstream traditional navigable waters |

+  Significant mexus tncindes consideration of bydrulogic and ecologlc factors

The sgeucies will decide juriadiction ovar the followiag watevs based ou a fact-specific analyis to

' 126 $. CL 2208 (2006),
1 33U8.C. §125) ghacm.

June 32007 ' Clean Wawr Act Jurisdiction
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Background

Congress enacted the Clean Water Act (“CWA” or “the Act”) “to restore and
maintain the chemical, physical, and biological integrity of the Nation's waters.”” One of
the mechanisms adopted by Congress to achieve that purpose is a prohibition on the
discharge of any pollutants, including dredged or fill material, into “navigable waters”
except in compliance with other specificd sections of the Act.* In most cases, this means
compliance with a permit issued pursuant to CWA §402 or §404. The Act defines the
term “discharge of a pollutant” as “any addition of any pollutant to navigable waters from
any point sourcef,]"”’ and provides that “(tjhe term ‘navigable waters’ means the waters of
the United States, including the tervitorial scas|,).” ®

In Rapanos, the Supreme Court addressed where the Federal government can
apply the Clean Water Act, specifically by determining whether 2 wetland or tributary is
a “water of the United States.” The justices issucd five scparate opinions in Raganos

. (one plurality opinion, two concwsring opinions, and two dissenting opinions), with no

single opinion commanding a majority of the Court.
The R Decisi

Four justices, in a plurality opinion authored by Justice Scalia, rejected the
argument that the term “waters of the Uniled States” is limited to onl; those waters that
are navigable in the traditional sense and their abutting wetlands. However, the
plurality concluded that the agencies’ regulatory authority should extend only to
“relatively permanent, standing or continuously flowing bodics of water” connected to
traditional navigable waters, and 1o “wetlands with a continuous surface connection 0"
such rolatively permanent waters."

Justice Kennedy did not join the plurality’s opinion but instead authored an
opinion concurring’in the judgment vacating and remanding the cases to the Sixth Circuit
Court of Appeals.” Justice Kennedy agreed with the plurelity that the statmtory term
“waters of the United States” extends beyond water bodics that are traditionally
considered navigable.'® Justice Kennedy, however, found the plurality’s ioterpretation of
the scope of the CWA to be “inconsistent with the Act’s text, structure, and purposef,]”
and he instead presented a different standard for evalusting CWA jurisdiction over

33 US.C. § 1251(a).

3 USC. § 131 2(a), F136A12)A).

I3IUS.C. 1362(12)A)

M USC. §13627). Scoals033 CP.R §328.3(x) and 40 C.PR. §2303(s).

1. a2 2220

Y Id at2224-27. i .

* 19 at2236-52. While Justive Kennady concumed in the Court’s decision o vacste and remand the cascs
1o the Skxth Circuit, his basls for remand was limited to the question of “whether the spacific wetlands at
issue possess & significant nexus with navigable watees.™ 126 8. C1 at 2232, In contrast, the plurality
remanded the cases to determine both “whether the ditches and drains near cach wetland are *waters, " gng
“whether the wetlands in question are *adjacont’ 10 theae ‘waters' in the sense of posscasing a contiouous
surface comection. ..." Id. at 2235.

" 14 at2241.

- . e

- -
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wetlands and other water bodies.”’ Justice Kennedy concluded that wetlands arc “waters
of the United States” “if the wetlands, cither alone or in combination with similarly
situated lands in the region, significantly affect the chemical, physical, and bdiological
integrity of other covered waters more readity understood as ‘navigablec.” When, in
contrast, wetlands' effects on water quality are speculstive or insubstantial, they fall
outside the zonc fairly encompassed by the statutory term ‘navigable waters."” L

Four justices, in a dissenting opinion authored by Justice Stevens, concluded that
EPA’s and the Corps’ interpretation of “waters of the United States” was a reasonable
interpretation of the Clean Water Act.'”

When there is no majority opinion in a Supreme Court case, controlling lcgal
principles may be derived from thosc principles cspoused by five or more justices.
Thus, regulatory jurisdiction under the CWA exists over a water body if either the
plurality's or Justice Kennedy's standard is satisfied.”’ Since Rapanos, the United States
has filed pleadings in a number of cases interpreting the decision in this manner.

The agencies are issuing this memorandum in recognition of the fact that EPA
regions and Corps districts need guidance to enswee that jurisdictional determinations,
permitting actions, and other relevant actions arc consistent with the decision and
supported by the administrative record. Therefore, the agencics have cvaluated the
Rapanos opinions to identify those waters that are subject to CWA jurisdiction under the
reasoning of a majority of the justices. This approach is appropriate for a guidance
documeat. The agencies intend to more broadly consider jurisdictional issues, including
clarification and definiton of key terminology, through rulemaking or other appropriate
policy process.

" Id. =t 2246,

"% 14. 22248, Chief Justice Roborts wrote a saparste concurring opinion explaising his agreement with
the plurality. See 126 S. Cr. a 2235-36,

7 14 m2252-63. Justice Breyer wrote a separate dissenting opinion explaining his agreement with Justice
Smcm’ dissent. Sop 126 8. Ct. at 2266.

'_See Marka v, United Statgs, 430 U.S. 188, 193-94 (1977); Watsrs v. Churehill, 511 U.S. 661, 683 (1994)
{Souret, 1., concurring) (enalyzing the polots of sgreement between plumlity, concurring, snd dlmmmg
opmmm ] \dmfy the Iogtl “M thlt lower courts |.hould apply.” under_ Marks, as the holding of the

. g o Citizan Ty, 126 S, Ct. 2594, 2607 (2006) (xnalyzing
concurrmg md thmmﬁnz oplman.l io = prior case to ldmtxfy a logal cmclu.llon of a majority of the Caumy),
532 U.8.275. 28)-282 (2001) (same).
¥ 126 5. Ct 122263 (Stevens, )., dissenting) (“Given that all four justices who have joined tlm opinion
would uphoid the Corps’ ;unsdiclion in barth of theat cases — wd in all other cases in which either the
plurality ‘s or Justice Kennedy's togt iz satisfied — on remand each of the judgments should be reinstatad if
either of those tests is met. ") (emphasis in original).

June 3, 2007 3 Clean Water Act Jurisdiction
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Aeency Guidance'®

To ensure that jurisdictional determinations, administrative enforcement sctions,
and other relevant agency actions ar¢ consistent with the Rapanos decision, the agenmes
in this guidance address which waters are subject to CWA § 404 jurisdiction.”’
Specifically, this guidance identifies those wsters over which the agencies will assert
jurisdiction categorically and on a case-by-case basis, bagsed on the rcasoning of the
Rapanos opinions."  EPA and the Corps will continually assess and review the
application of this guidance 1o ensure nationwide consistency, celiability, and
predictability in our administration of the statute.

1. Traditional Navigable Waters (Le.,“(a)(1) Waters”) and Their Adjacent Wetlands

Key Pointy

o The agencies WUl assert jurisdiction over treditional navigable watsrs, which inchudes all
the watars described in 33 CFR. § 328.3(a)(L), and 48 CFR. § 2303 (sX1).

*  Thesgeocies will.assert jarisdiction over wetlands adjscent to traditional ouvigable
watery, inctading over sdjscent wetlands thet do not bave s coutimnous sartice
connection to hjdldonnl u\r&lbll waters, - .

EPA and the Corps will continue to assert jurisdiction over “[a]ll waters which are
currently used, or were used in the past, or may be susceptible to use in interstate or

'* The CWA provisions and regulations desctibed in this document contain legally binding requirements.
This guidsnce does not substinne for those provisions or regulations, nor is it a regulation itsetf, 1t does not

- impose legally binding requirements on EPA, the Corps, or the regulated commumnity, and may not spply to

HNB-MAJ-1-06

a particular situation depending 0o the circumstances. Ay decisions regarding a particular water will be
based on the applicable fahutes, regulstions, and cuuc law. Therefore, intarested persons are fres o raise
questions about the appropriateness of the applicstion of this guidence o a pasticular sitadion, and EPA
and/or the Corps will consider whether or not the recommendations or interpretations of this guidance are
-’:pmprim in chat situation based on the statutes, regulations, and case law.

This guidance focuses only an those provisions of the agencics' regulations at lssuc in
Rapanos ~ 33 C.F.R. §§ 328.3(a)(1), (aX5), and (a)(7); 40 C.F R. §§ 230.3(s)(1), (3)(3), and (sX7). This
guidanoe does pot address or sffect other subparts of the agencies' rogulations, or responso authorities,
relevand to the scope of jurisdiction under the CWA. 1n addition, becausc this guidance is issued by both
the Corps and EPA_ which jointly administer CWA § 404, it does oot discuss other provisions of the CWA,
including §§ 311 mnd 402, that differ in ccvtaim respects from § 404 but share the definition of “waters of
the United States.” Indeed, the plurmlity opinion in Raganos noted that . there is no resson to suppose
that our construction today significantly affects the enforcomment of §1342 ... Tha Act does not forbid the
‘addition of any potiutant directly 1o navigeble waters from sny point sourcs,’ but nethor the ‘addition of
any poliutant o navigable waters.™ (emphasis in original) 126 S, Ct. 2208, 2227. EPA is considering
whether to provide additional guidmnce on these and other provisions of the CWA that may be affected by
the Rapanos decision.
" 1n 2008, the Supreme Court Reld that use of “isolsted” non-navigable inastate waters by migratory
birds was not by mr.lt’ a sufﬁcnmt basis for m exercise of Mcml mguhmty )\nsdwmm undu the CWA.
Sex § SW -
Us, 159 (200]) Thu gmdmca dou not ldt!'eu M nor does nuﬂ'ect the Jolm Mwmdum
regueding that docision issued by the Genweral Counsels of EP A and the Department of the Army on Jarary
10,2003, Scg 68 Fed. Reg, 1991, 1995 (Jan. 15, 2003).

June 5 2007 4 Clean Waier Act Surisdiction
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foreign commerce, including all waters which arc subject to the ebb and flow of the
tide.”'”® These waters are referred 10 in this guidance as traditional navigable waters.

The agencies will also continue (o assert jurisdiction over wetiands “adjacent” to
traditional navigablc waters as defincd in the agencies’ reguiations. Under EPA and
Corps regulations and as used in this guidance, “adjacent” means “bordering, contiguous,
or neighboring.” Finding a continuous surface connection s not required to establish
adjacency under this definition. The Rapanos decision does not affect the scope of
jurisdiction over wetlands that are adjacent to traditional navigable waters bccause at
feast five justices agreed that such wetlands are “waters of the United States.”°

2. Relatively Permanent Non-navigable Tyibutaries of Traditional Navigable Waters
and Wetlands with a Continuous Surface Connection with Such Tributaries

Ksy Points

e T uudu will sstert hrbdmn over no-nmpbh tr‘vlmhriu of tradiﬁenl navigable
Waters that are relatively permssoiat where the tributariss typlcally Gow year-rovnd or have
" continuous flow ut leust seisonally (.., typically three moaths), .
»  The sgeacies wil] assert jurisdiction over those sdjaceat wetlsnds that bave a coatinuons
surface connection 0 mach tributaries (e.g., they sre not separatad by aplands, s berm, dike,
or. shoiler feature.)

A non-navigable tributary’'of a traditions) navigable water is a non-navigable
water body whose waters flow into a traditional navigable water either direstly or
indircctly by means of other tributaries. Both the plurality opinion and the dissent would
uphold CWA jurisdiction over non-navigable tributarics that are “relatively permanent” -
waters that typically (c.g., except due to drought) flow year-round or waters that have a

" 33CE.R §3283(aX1); 40 CF.R. § 230.3(s)1). The “(a)(1)" watexs include all of the “pavigable
watars of the United States,” defined {1 33 C.F.R. Part 329 and by numecows decisions of the federal
courty, plus all other waters that are navigablo-in-fact (e.g., the Groat Ssh Lake, UT snd Lake Minnetonka

¥ (4 ot 2248 (Justicc Kennody, conoucring) (“As applied to wetiands adjscent 1o navigable-fu-fact watect,
the Corps’ conclusive standard for jurisdiction rests upon s reasonable inference of scologic
intercormection, and the assertion of j Jurisdiction for those wotlands is sustainable under the Act by showing
adpcmcy slone.™).

A tributary includes natura), man- mued. or man-made water bodics that camry flow directly or indirectly
into » traditional navigable water. Purthermore, & tritrutary, fov the purposes of this guidance, is the entire
reach of tha stroam that is of the same order (1.¢., from the point of confluence, where two lower order
streams moet to fosm the tridutary, downstream to the point such tributary enters & higher order stream).
The flow characteristics of & particular tributary will be evaluated at the farthest downstream 1imit of such
tributary (i.c., the polnt the tributary enters a highet order stream). T is reasonable for the agencies 1o eat
the stream reach as & whole in light of the Supreme Court's obsarvation that the phrase “navigable waters”
generally refers to "rivers, streams, ang other hydrographic features.” 126 8. Ct. ot 2222 (Justion Scalia,
quoting Riverside Bayview, 474 U.S. &t 131). The entire reach of & stream is a reasonably identifisble
hydrographic feanure. The agencics will also use this characterization of tributary when applying the
significant nexus standard under Scction 3 of this guidimec.

June 5, 2007 5 Clean Water Act Jurisdiction
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contiouous flow at least seasonally (e.g, typically three months). 2  Justice Scalia
emphasizes that relatively permanent waters do not include tributaries “whose flow is
‘coming and going at intervals ... broken, fitful”™ Therefore, “relatively permanent”
waters do not include ephemeral tributaries which flow only in response w precipitation
and intermittent streams which do not typicaily flow year-round or have continuous flow
ot least seasonally. However, CWA jurisdiction over these waters will be evaluated under
the significant nexus standard described below. The agencies will assert jurisdiction over
relatively permanent non-navigable tributaries of traditional navigable waters without a
legal obligation to make a significant nexus finding.

In addition, the agencics will assert jurisdiction over those adjacent wetlands that
have a continuous surface connection with a relatively permanent, non-navigable
tributary, without the legal obligation to make a significaot nexus finding. As explained
above, the plurality opinion and the dissent agroe that such wetlands arc jurisdictional.?*
The plurality opinion indicates that “continuous surface connection” is a “physical
connection requirement™®  Therefore, a continuous surface connection exists between a
wetand and a relatively permancnt tributary where the wetland directly abuts the
tributary (c.g., they are not separated by uplands, a berm, dike, or similar feature) %

™ Sos 126 S. Ct. st 2221 n. 5 (Justice Scalia, plurality opinion) (explaining that “velatively permanent”
docs not necassarily exclude waters “that migin dry up in extraondinary clroumstances such as drought™ of
“scasonul rivers, which coutain continuous flow during some months of the year but no flow during dry
momhs"™),

P 1d. (ingernal citatious omitted)

* 10w 2226-27 (Justice Scalia, plurality opinion),

¥ Id. 32232 n.13 (reerrmg to “our physical-connoction roquirement” and Iater sating that Rivenside
Bayviow does not rejact “the physical-connection requirement™) snd 2234 (“Wetiands are ‘watary of the
United Statey” if they bear the “significant nexass” of physical connection, which makes them as » practical
mattcx indistinguishabls from watars of the Unitad Etates.”) (amphasis in original). Sccalsg 126 S, Ct. at
2230 (“adjacent™ rmesns “physically sbutting™) and 2229 (citing 1o Rivsride Bayyicw as “confirm{ing) that
the sc0po of smbiguity of ‘the watars of the United States’ is detarminad by a wetland's plowsical
conmection to covered waters..."') (amphasis in original). A continbous surface connection does not require
surfsce water to be continuously present between the wetland and the tritanary. 33 C.F.R. § 328.3(b) and
40 C.F.R. § 232.2 (defining wetlands as “those zreas that are inundatad or satursted by surface or ground
water st & froquency and durtion sufficicnt to support ... » prevajcocs of vegotation typically adapted for
life in savurated 50! conditions™).

* While all wetlands that meet the agencies definitions are considersd sdjacent wetlands, only those
adjacant wetlands that have a continuous surface connection bacause they directly abut the tribuwary (e g.,
they arc not separated by uplands, s berm, dike, or similar foature) are considered jurisdictional under the
phlurality standurd.
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3. Certain Adjacent Wetlands nnd Non-navigable Tributaries That Are Not Relatively
Permanent

) sz Polnts

»  The agencies wﬂl assert jurhdleuol over lol-uvlphh, vot rdaﬂvdy permlmt
tribatsries and their adjscent wetlands where such tributscies and wetiauds bave o
signiiicant pexus to » traditions) nxvigable water,

* A siguificsut pexus auatysls will assess the flow characteristics and fanctions of the
tribwtsry (tself and the functions performed by any wetlands adjscent to the tributary to
detersaine if they dgnificantly affect the chexnical, phyvical aad bhln@ul integrity of
downstream traditious] savigabie waters.

s “Similarly sitaated” wettands mélnde sll wetlands adjacont to the same tributary.

. 'Slpiﬁcnt uexns imcindes considerstion of bydrologie factors including the following:

volums, deration, ssd frequency of flow, induding consideration of certsin
physical characteriatics of the tributary .
- proximity tothe mdlﬂonl nvlpbll watewr
- sige of the wytershed .
"= . mversge apoas) ral.nhll
&versge ancos| winter mow pack
- sﬁgmﬁcunt mexus also Imclades cansiderstion of scologic fnctois imcluding the following:
" - potentlal of wribwterics to caryy poumm sud floed witers to traditional
. Ravigable witers . :
- provision of aquiti¢-habrtat that nppom s traditions) ul\ﬂpbh mr
-~ petential of wetfands 1o trap aod ier pollutaats or stare fiood waters
- malstensace of water quality ia traditional asvigable waters
= The followlng geographic featurse pmersily -n aot furisdictional waters: .
~  wnlet or evosionnl features (e.g. gullies, xmall wuhcs ehlnw By Jow
- volume, Infrequant, or short durstion flow) - -
- ditches (fachuiting rosdalde ditches) excavsted wholly in and draining daly
o nphnundultdomumlnhﬂvﬂyplnnm(ﬁnwolm .

The agencics will assert jurisdiction over the following types of watcrs when they
have a significant nexus with a mdmoml navigable water: (1) non-navigable tributaries
that are not relatively permanent,”’ (2) wetlands adjacent to non-navigsble tributarics that
arc not relatively permanent, and (3) wetlands adjacent to, but not directly sbutting, g
reluivel¥ permanent tributary (.., scparated from it by uplands, a berm, dike or similar
feature). " As described below, the agencies will assess the flow characteristics and
functions of the tributary itself, together with the functions performed by any wetlands
adjacent to that tributary, 1o determine whether collectively they have o significant nexus
with traditional navigable waters.

The agencies’ assertion of jurisdiction over non-navigable tributarics and adjacent
wetlands that have a significant nexus w traditional navigable waters is supported by five

T For simplicity, the term “tributary™ when usad alone in this section refars to non-navigable ributaries
that are nof relatively permanent.

B As desocibed in Section 2 of this guidance, the agencies will assert jurisdiction, without the need for &
significant wexus finding, over all wetjands that ars both adjacent and have a continuous surface connoction
to relatively permanent tributaries. Seg pp. 6-7, supre.
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justices. Justice Konnedy applied the significant nexus standard to the wetlands at issuc
in Rapanos and Carabel): “{W]etlands possess the requisite nexus, and thus come within
the statutory phrase ‘navigable waters,’ if tho wetlands, either alone or in combination
with similarly situated Jands in the region, significantly affect the chemical, physical, and
biological integrity of other covered waters more readily understood a2 ‘navigable. i
While Justice Kennedy's opinion discusses the significant nexus standard primarily in the
context of wetlands adjacent to non-pavigable tributaries,® his opinion also addresses
Clean Water Act jurisdiction over tributaries themselves. Justice Kennedy states that,
based on the Supreme Court’s decisions in Riverside Bayview and SWANCC, “the
connection between a non-navigable water or wetland may be so close, or potentially so
close, that the Corps may deem the water or wetland a ‘navigable water’ under the Act,

. Absent a significant nexus, jurisdiction under the Act is lacking”™’ Thus, Justice
Kennedy would Jimit jurisdiction to thosc waters that have a significant noxus with
traditional navigable waters, afthough his opinion focuses on the specific factors and
functions the agencies should consider in evaluating significant nexus for adjacent
wetlands, rather than for tributaries.

In considering how to apply the significant nexus standard, the agencics have
focused on the integral relationship between the ecological characteristics of tributaries
and those of their adjacent wetlands, which determines in part their contribution tw
restoring and maintaining the chemical, physical and biological integrity of the Nation’s
traditional navigable waters. The ccological relationship between tributaries and their
adjacent wetlands is well documented in the scientific literature and reficcts their physical
proximity as well as shared hydrological and biological characteristics. The flow
parameters and ecological functions that Justice Kennedy describes as most refevant to an
evaluation of significant nexus result from the ecological inter-relationship between
tributaries and their adjacent wetlands. For example, the duration, frequency, and volume
of flow in a tnbutary, and subsequently the flow in downstream oavigable waters, is
directly affected by the presence of adjacemt wetlands that hold floodwaters, intercept
sheet flow from uplands, and then release waters to tributaries in & more even and
constant manner. Wetlands may also help to maintain more consistent water tempersture
in tributaries, which is important for some aquatic species. Adjacent wetlands trap and
hold pollutants that may otherwise reach tributaries (and downstream navigable waters)
including sediments, chemicals, and other poliutants. Tributarics and their adjacent
wetlands provide habitat (c.g., feeding, nesting, spawning, or rearing young) for many
aquatic species that also live in traditional navigable waters,

¥ 1d. a1 7248. When applying the significant nexus standard to Uibutarics and wetlands, it {s important to
apply it within the limig of jurisdiction svticulated in SWANCC. Sustice Keanedy citas SWANCC with
approval and asserts that the significant nexus standard, rather than being articulated for the first time in
Rapapos, was esusblishod in SWANCC. 126 5. Ct. a1 2246 (describing SWANCC as “interpreting the Act
10 require a significent nexus with ngvigabls waters™). [t is clear, therefore, that Justics Kennedy did not
imend for the significant newus standard to be spplied in & manner that would result in assertion of
Jjurisdictian over waters that he and the other justices determined were not jusisdictions) in SWANCC.
Nothing in this guidance should be interpreted a1 providing suthority th stsert jurisdiction over wattn
deemed noo-jurisdictional by SWANCC.

* 126 5. Ct. st 2247-50.

¥ 14 o 224} (emphasis added).
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When performing a significant nexus analysis,™ the first step is to determine if the
tributary has any adjacent wetlands. Where a tributary has no adjacent wetlands, the
agencies will consider the flow characteristics and functions of only the tributary itself in
determining whether such tributary has a significant effect on the chemical, physical and
biological integrity of downstream traditional navigable waters. A tributary, as
characterized in Section 2 abovs, is the entire reach of the stream that is of the same order
(i.c., from the point of confluence, where two lower order streams meet to form the
tributary, downstream to the point such wributary enters a higher order stream). For
purposes of demonstrating a connection to traditional navigable waters, it is appropriate
and reasonable o assess the flow characteristics of the tributary at the point &t which
water is in fact being contributed to a higher order tributary or to a taditional navigable
water. [f the tributary has adjacent wetlands, the significant nexus ¢valuation needs to
recognize the ecological relationship between tributaries and their adjacent wetlands, and
their closely linked role in protecting the chemical, physical, and biological integrity of
downstream traditional navigable waters.

Therefore, the agencies will consider the flow and functions of the tributary
together with the functions performed by all the wetlands adjacent to that tributary in
cvaluating whether a significant nexus is present. Similarly, where evaluating significant
nexus for an adjacent wetland, the agencies will consider the flow characteristics and
functions performed by the tributary to which the wetland is adjacent slong with the
functions performed by the wetland and all other wetlands adjacent to that tributary. This
approach teflects the agencies’ interpretation of Justice Kennedy's torm “similarly
situated” to include all wetlands adjacent to the sarne tributary. Where it is determined
that a tributary and its adjacent wetlands collectively have a significant nexus with
traditional navigable waters, the tributary and all of its aedjacent wetlands are
jurisdictional. Application of the significant nexus standard in this way is reasonable
because of its strong scientific foundation — that is, the integral ccological relationship
between a tributary and its adjacent wetlands. Interpreting the phrase “similarly sitvated™
to include all wetlands adjacent to the same tributary is reasonable because such wetlands
are physically located in a like manner (i.c., lying adjacent to the same wibutary).

Principal considerations when evaluating significant nexus include the volume,
duration, and frequency of the flow of water in the tributary and the proximity of the
tributary to a taditiona] navigable water. In addition to any available hydrologic
information (c.g., gauge data, flood predictions, historic records of water flow, statistical
data, personal observations/records, ctc.), the agencics may reasonably consider certain
physical characteristics of the tributary to characterize its flow, and thus help to informo
the determination of whether or not a significant nexus is present between the tributary
and downstream traditiona) oavigable waters. Physical indicators of flow may include
the presence and characteristics of a reliable ordinary high water mark (OHWM) with

" 1n discussiog the significant nexus standard, Justice Kennedy stated: *The required nexus must b
assessad in terms of the stanute’s goals and purposes. Congress enacted the [CWA] to ‘restors and mainzain
the chemical, physica), and biologica) integrity of the Nation's waters ...” 126 §. Ct. at 2248. Consistent
with Justice Kennedy's instruction, EFA and the Corps will apply the significant naxus standard in »
manner that restores and maintains any of these thres attributes of traditiooal navigable waters.
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channe) defined by bed md banks.”’ Other physical indicators of flow may include
sbelving, wracking, water staining, sediraent sorting, and scour.®® Consideration will also
be given to cortain relevant contextual factors that directly influence the hydrology of
wributaries including the size of the wibutary's watershed, sverage annual rainfall, average
annual winter snow pack, slope, and channel dimensions,

In addition, the agencics will consider other relovant factors, including the
functions performed by the tributary together with the functions performed by .any
adjacent wetlands. One such factor is the cxtent to which the tributary and sdjacent
wetlands have the capacity to carry pollutants (c.g., petroleum wastes, toXic wastes,
scdiment) or flood waters to traditional navigable waters, or to reduce the amount of
poliutants or flood waters that would otherwisc enter traditional navigable waters.”® The
agencles will also evaluate ecological functions performed by the tributary and any
adjacent wetlands which affect downstream traditional navigable waters, such as the
capacity to ransfer nutrients and organic carbon vital to support downstream foodwebs
(e.g., macroinvertebrates present in headwater streams convert carbon in leaf litter
making it available to species downstream), habitat services such as providing spawning
arcus for recreationally or commercially important specics in dowastream waters, and the
extent to which the tributary and adjacent wetlands perform functions related to
maintenance of downstream water quality such as sediment rapping.

After assessing the flow characteristics and functions of the tributary and its

- adjacent wetlands, the agencies will evaluate whether the wtributary and its adjacent

wetlands arc likely to have an effoct that is morce than speculative or insubstantial on the

chemical, physical, and biological integrity of a traditional navigable water. As the

distance from the tributary to the navigable water increases, it will become increasingly

important W document whether the tributary and its adjacent wetlands have a significant
nexus rather than a speculative or insubstantial nexus with a traditionel navigable water.

Accordingly, Corps districts and EPA regions shall document in the
administrative record the available information regarding whethey a tributary and its
adjacent wetlands have a significant nexus with a traditional navigable water, including
the physical indicators of flow in a particular casc and available information regarding
the functions of the tributary and any adjacemt wetlands. The agencies will explain their
basis for concluding whether or not the tributary and its adjscent wetlands, when
considered together, have a more than speculative or insubstantial effect on the chemical,
pliysical, and biological integrity of a raditional navigable water.

3 86933 C.F.R. § 328.3(¢). The OHWM also serves to define the Ixteral limit of jurisdiction io & non-
navigable wibutary where thare are no adjacent wetands. Seg 33 CF.R. § 326.4(c). While EPA regions
and Corps districts must exercise judgmant to identify the OHWM on a caas-by-case basis, the Corps’
regulations identify the factors 10 be spplicd. Those regulations have recently been further explained in
Regulmory Guidance Lenor (RGL) 03-05 (Dec. 7, 2005). The agencies will apply the regulations and the
ROL and ke other steps s nooded 1 ensurc that the OHWM idertification factors we applied
consistenty naticowide.
M s,-,g Justice Kenoedy's discussion of “physical characteristics,” 126 5. Ct. at 2248-2249,

5 Seq gonerally, 126 S, Ct o1 2748-53; jox alag 126 S. Ct. at 2249 (“Just ax congrol over the nom-
mvigablc parts of a river may be essential or dezirable in the imerests of the navigable portions, so may the
key to flood control on a navigable stream be found in whole or in part in flood cantrol on its

tributaries....™) (citing to Oklghorgs ex rel. Phillips v, Quy F, Axdnggn Co,, 313 U 5. 508, 524-25(1941)).
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Swales or erosional features (e.g., gullies, small washes characterized by low
volume, infrequent, or short duration flow) arc generally not waters of the United States
because they are not tributaries or they do not have a significant nexus to downstream
traditional navigable waters. In addition, ditches (including roadside ditches) excavated
wholly in and draining only uplands and that do not carry a relatively pormanent flow of
water are generally not waters of the United States because they are not tributaries or they
do not have a significant nexus to downstream traditional navigable waters.”® Even
when not jurisdictional waters subject to CWA §404, these geographic features (e.g.,
swales, ditthes) may still contribute to a surfacc hydrologic connection between an
adjacent wetland and a traditional navigable water. In addition, these geographic features
may function as point sources (i.c., “discernible, confined, and discrete conveyances™),
such that discharges of pollutants to other walers thmugh these features could be subject
to other CWA regulations (e.g., CWA §§ 311 and 402).

Certain ephemera] waters in the arid west are distinguishablo from the geographic
features described above where such ephemeral waters are tributaries and they have a
significant nexus o downstream twraditional navigable waters. For example, in some cases

these ephemeral tributaries may serve as a transitional area between the upland

enviromment and the traditional navigable waters. During and following precipitation
events, ephemeral tributaries collect and transport warer and somctimes sediment from
the upper reaches of the landscape downstream to the traditional navigable waters. These
ephemeral tributarics may provide habitat for wildlife and aquatic organisms in
downstream traditional navigable waters. Thesc biological and pbysical processes may
further support nutrient cycling, sediment retention and transport, pollutant trapping and
filtration, and improvement of water quality, functions that may significantly affect the
chemical, physical, and biological integrity of downstream traditional navigable waters.

Decumentation

As described above, the agencies will assert CWA jurisdiction over the following
waters without the legal obligation to make a significant nexus determination: traditional
navigable waters and wetlands adjacent thereto, non-navigable tributaries that arc
relatively permancnt waters, and wetlands with a continuous surface connection with
such tributaries. The agencies will also decide CWA jurisdiction over other non-
navigable tributaries and over other wetlands adjacent to non-navigable tributaries based
on a fact-specific analysis to detcrmine whether thoy have & significant nexus with
traditional navigable waters. For purposes of CWA §404 determinations by the Corps,
the Corps and EPA are developing a revised form to be used by field regulators for
documenting the assertion or declination of CWA jurisdiction.

Corps districts and EPA regions will ensure that the information in the record
adequately supports any jurisdictional determination. The record shall, to the maximum
extent practicable, explain the rationale for tho determination, disclosc the data and
information relied upon, and, if applicable, explain what data or information received
greater or lesser weight, and what professional judgment or assumptions were used in

% Soc 51 Ped. Reg. 41206, 41217 (Nov. 13, 1986).
T 33US.C § 1362(14).
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reaching the determination The Corps districts and EPA regions will also demonstute
and document jn the recard that a particular water eithor fits within a class identified
sbove as oot requiring & significant nexus determination, or that the water hes «
significant nexus with & traditional navigable water. As a matier of policy, Corps districts
and EPA regioas will include in the record any avsilable information that documents the
existence of a significant nexus between a relatively permanent tributary that is not
perennial (and its adjacent wetlands if any) and a traditional navigable water, even though
a significam nexus finding i not required as a ratter of law.

All pettinent documentation aod analyses for a given jurisdictional determination
(including the revised form) shall be adoquately reflected in the record and clearly
demonstrate the basis for asserting or declining CWA jurisdiction.®® © Maps, acrial
photography, soil surveys, watershed studies, local development plens, literature
citations, and references from studics pertinent to the parameters being reviewed are
examples of information that will assist staff in completing accurate jurisdictional
determinations. The level of documentation may vary among projects. For example,
Jurisdictional deserminations for complex projects may require additional documentation
by the project manager.

Benjamin H. Grumbles ohn Paul Woodley, Jt.
Assistant Administrator for Water Assistant Secrotary of the Army
U.S. Environmental Protection Agency (Civil Works)

Department of the Army

" For jurisdictional dotcrminations and permitting decisions, such inforration shall be posced og the
sppropriste: Corps website for public and interagency information.
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' > C&rpé_and EPA Responses to the Rapanos Decision

Key Questions for Guidance Release -

1. EPA apalysis performed prior te the Rapanos decision stated that 53% of the
" wateFs in the U.S. were potentially st risk in the Rapanos and Carabel! cascs.
. Are ﬂuu waters no louger jurisdictional?

In preparatlon for the Rapanos litigation, EPA estimated that 53% of the streamss
mapped in the National Hydrography Database were headwater streams and that 59%
were cither intermiticnt or cphemeral (both excluding Alaska). EPA performed these
snalyses to bétter understand the extent of waters that could be potentially removed from
jurisdiction were petitiance’s interpretation of the scope of Waters of the'US adopted by -
the oourt, The Rapanos decision did niot adopt petitioner’s interpretation. As a result,
thosc cstimates are not an accurare cstimate of waters jurlsdlCﬁonll sfter Rapanos.

- We cxpcct that many of these streams will be able to smsfy one of the standards
cstablished in the Rapanos decision, however, until the guidance has boen in-place for a
period time, we will not have case specific data to evaluate the extent of changes to
historic (pre-Rapanos) CWA jurisdiction. The Agency's “Rapanos Guidance” is not
intended to either increase or decrease CWA jurisdiction, but rather to provide guidance
to the field to enable them to make jurisdictional determinations that arc defensible
following the Rapanos decision.

2. What do the agencics anticipate will be the impact of this guidance on the
scope of geographic jurisdiction ander the Clean Water Act?

The objective of this guidance is to clarify requirements for CWA jurisdictions)
determinations (JD) following the Supreme Court’s Rapanos decision. Our primary
purpose in issuing the guidance and associated technical field tools is to ensure a clear
understanding of JD documentation requirements and foster a high level of national
consistency in JD documentation aod decisions. The guidance itself is not intended to
cither expand or contract CWA jurisdiction, but rather to effectively unplemcm the
decision by the Supreme Coun in Rapamos. : '

3. What is the purpose of the comment pcriod'.’

We are providing a six month public comment period to allow us to immediately rely
on the guidance for consistent implementation of the decision, and also allow the public
to provide comments, case studics, and experiences with the usc of this guidance.

The Court’s split decision in the Rapanos and Carabell decisions has caused
uncertainty among agency ficld personnel and the general public regarding the scope of
Federal jurisdiction uander the Clean Water Act’s section 404 program. For this reason,
the agencies believe it is important that the guidance be issued immediately. At the same
time, the agencies appreciate that the public has considerable ipterest in the issucs
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addressed in this guidance. For this reason, we are providing a six month public
comment period, which will allow us to immediately rely on the guidance for consistent
implementation of the decision, and atlow the public to provide comments informed by
actua) experience. To assure the public of our commitment 1o carefully consider their
comments, and (o address issues that may unexpectedly arise doring implementation of
the guidance, the agencics will withio nine months from the date of issuance either
reissue, revise, or suspend the guidance.

4. The boldiog in Rapanos seems limited to a vacatur of the agencies’
jurisdictiona) determinations in theses two cases and a remand back to the
original circuit court? Does the agencies’ guidance interpret the decision to
require that CWA jurisdiction be redoced?

No, the agencies are not interpreting the Rapamos decision as requiring that CWA
jurisdiction be reduced or expanded. The agencies will assert CWA protections to the
maximum cxtent allowed under the Rapanos decision. The guidance provides
clarification for the agencies ficld staff, consistent with the Supreme Court decision, of
what waters are regulated under the CWA by indicating when a wetland, tributary, or
other watcr is a “water of the United States”. The guidance identifies situations under
which CWA jurisdicrion is clear, such as for traditional navigable waters and their
adjacent wetlands, and situstions where a case-by-case decision is needed to determine
Jurisdiction, such as for wibutaries that are not relatively permanent.

On June 16, 2006, a split Supreme Court in Rapanos vacated and remanded the
judgments of the Sixth Circuit Court of Appeals. The Court issued five opinjons with no
single opinion commanding a majority of the Court.

A plurality of the Court held that wetlands adjacent to non-navigable tributaries are
“waters of the United States” under the Clean Water Act only if the tributary 1o which the
wetland is adjacent is a relatively permanent waterbody and the wetland has a continuous
surface connection with the tributary. Justice Kennedy concurred with the plurality that
the cases should be remanded, but disagreed with the plurality’s analysis. He concluded
that the Clean Water Act’s jurisdiction over wetlands depends on whether a “significant
nexus” existy between the wetlands and navigable waters, and that a significant nexus
between wetlands and traditions! navigable waters exists “if the wetlands, cither alone or
in combination with similarly situatcd lands in the region, significantly affect the
chemical, physical, and biological integrity” of traditional navigable waters, The
dissenting opinion, authored by Justice Stevens, viewed the government's interpretation
of the scope of “waters of the United States” as a reasonable interpretation in light of the
ambiguity of that statutory term and the important water quality role of wetlands.

5. The agencies’ guidance conciudes that certain waters (o.g., swales, gullies,
washes, etc.) generally are uot waters of the U.S. Are the agescies
eliminating CWA protection for these waters?

XXX,
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The Corps/EPA Guidance does not categorically broaden or narmow CWA
jurisdiction, but reflects the CWA as interpreted by the Supreme Court in Rapanos. The
plurality standard indicates that waters that are traditionaily navigable or wetlands
immediately adjacent are jurisdictional, as weil as tributaries that are “relatively
permanent” and wetlands that have a continuous surface connection to such waters. The
Kennedy standard provides that waters with a “significant nexus" to navigable-in-fact
waters are jurisdictional,

As indicated in the Guidance, the jurisdictional status of some waters is dependent
on a case-by-case showing of whether or not the particular water meets either the
Plurality or Kennedy standards.

Epbemersal washes and intermittent streams? The jurisdictional status of
ephemeral or intermittent waters depends on whether such waters meet either the
Plurality or Kennedy standards, as described above. Waters that flow only following
precipitation events (cphcmeral) wil) need to meet the Kennedy significant nexus test 1o
be jurisdictional. Intetmittent streams will either need to flow at lcast ssasonally to meet
the Scalia relatively permanent flow standard, or will have to meet the Kennedy
significant nexus standard to be jurisdictiona).

Isolated waters? Rapanos did not address the question of isolated waters and the
regulations found at 33 CFR 328.3(a)(3) and 40 CFR Scc. 230.3(s)(3, indicating such
waters may be jurisdictional under some circumstances. The Guidance is focusing only
on issucs raiscd in Rapanos, and as s result docs not address isolated waters, Note that
the guidanoe does not find as jurisdictional those waters decrned non-jurisdictional in the
2001 Supreme Court decision in Solid Waste Agency of Northern Cook County
(SWANCC). In SWANCC; the Court held that a water could not be considered
Jjurisdictional based solely on its use by migratory birds, although the decision did not
invalidate (a)(3) or other regulations. Since the decision EPA and Corps ficld staff no
Jonger base Clean Watcr Act jurisdiction solely on the presence of migratory birds. After
Rapanos and SWANCC, some isolated watcrs may still be jurisdictional under other
bases, such as where they are themselves navigable (such as the Great Salt Lake in Utah).

Ditches? The guidance indicates that ditches (including roadside ditches)
excavated in and draining only uplands are generally not considered jurisdictional, where
they do not carry a reiatively permanent flow of water. Howcever such waters may serve
as hydrologic connections that are relevant to a significant nexus determination for other
waters,  Other ditches may be jurisdictional if they meet cither the Scalia or Kennedy
standards.

6. What waters does the Corps/EPA Guidance indicate are protected ander the
Cleas Water Act (CWA) after Rapanos?

The guidance has been developed 10 implement the U S, Supreme Court decision

in Rapanos. In accordance with the guidance, jurisdiction will be as follows:
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The agencies will assert jurisdiction over the following waters:

—~ Traditional navigable waters

—~ Wetlands adjacent to traditional navigable waters

-- Non-navigable tributiries of traditional navigable waters that arc relatively
permanent (i.¢., the tributaries typically flow year-round or have contimuous
flow at lcast seasonally)

~ Wetlands that directly abut such tributaries

The agencics will decide jurisdiction over the following waters based on a fact-

specific analysis to determine whether they have a significant nexus with a

traditional navigable water:

-- Non-navigable tributarics that do not typically flow year-round or have
continuous flow at least seasonally

-~ Wetlands adjacent to such tributaries

--  Wetlands adjacent to but that do not directly abut a relatively permanent non-
navigable tributary

The agencies will apply the significant nexus evaluation as follows:

-- A significant nexus analysis will assess the flow characteristics and functions
of the tributary itself and the functions performed by all wetlands adjacent to
the tributary to determine if in combination they significantly affect the
chemical, physical and biological integrity of downstream traditional
navigable waters

— Significant nexus includes consideration of hydrologic and ecologic factors

7. s the cffect of the Rapanos decision (and the Guidance) limited to CWA
Section 404, or all programs under the CWA?

The Guidanee focuses only on those provisions of the Corps and EPA regulations
al issuc in Rapanos — 33 CFR 328.3(a)(1), (a)(S) and (a)7) and 40 CFR Sec. 230.3(s)(1),
(5)(5), and (sX7), which are the provisions addressing jurisdictional status of these

" categories of waters. This is not to say that other CWA program are not affected, rather
that the Rapanos guidance focuses on jurisdictional determinations in the contoxt of the

Sec. 404 program.

In light of this, EPA may issue additional guidance concerning the effect of
Rapanos on other CWA programs that use the comunon “waters of the U.S.” definition,
such as the NPDES program under section 402.

8. Does the agencies’ new guidance supersede their January 2003 guidance
Interpreting the SWANCC decision? Will the agencies continue to require
that field s¢aff get HQ approval before protecting isolated wetlands but not
when they deny CWA protection for such waters?

The newly issued Rapanos guidance does not supersede the agencies' January 2003
guidance interpreting SWANCC. The agencies will continue to evaluate jurisdiction over

AR
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isolated wetlands and streams on a casc-by-case basis. Concurrent with relcase of the
Rapanos guidance, however, the Corps and EPA arc issuing a jurisdictiona)
determination documentation form and instructions to ficld personnel along with a
memorandumn establishing coordination procedures to be foltowed for new jurisdictional
determinations. These technical tools and coordination procedures will help to provide
national consistency, predictability, and improve the scientific basis for the agencies’
CWA jurisdictional determinations. The coordination memorandum also addresses the
5o calied “phone-home” provision of the January 2003 guidance by directing that all draft
jurisdictional determinations involving isolated waters potentially affected by SWANCC
be coordinated with EPA and Corps HQ, mcludmg draft determinations that would
decline CWA junsdiction.

9. Does Rapanos aod the Guidance mean the no-uet-loss wetlands goal is
unattaimable?

The agencics wil} continue to apply all of their regulatory tools in order to mect the
no net loss of wetlands goal in the section 404 permit program. Since 1990, the Corps
and EPA have worked to achieve a National gos! of no-nct-loss of wetlands under the
Section 404 regulatory program. This goal is pursued by evaluating all proposed Section
404 permits to assure that every effort is made w avoid impacts to aquatic resources,
minimize those impacts that are unavoidable, and cffectively compensate for afl
permittcd aquatic resource losses

10. What is the role of states and tribes in protecting waters, including those sot
addressed by the federal CWA?

An important component of successful implementation of the Clean Water Act
(CWA) section 404 program is a close working relationship with states and tribes. Stateg
and tribes may assume operation of the section 404 program, and to dato two have done
so (Michigan and New Jersey). Many states and tribes have chosen to protect wetlands
under State/Tribal law, while working cooperatively with the federal agencies without
formally assuming the section 404 program.

The Administration remains commitied to a strong Federal-State partnership to
protect the Nation’s watcrs, Annually, EPA has awarded an average of $135 million to
help enhance existing or develop new wetlands protection programs at the Stats, Tribal,
and local levels. In addition to Wetlands Program Development Grants, EPA provides
funding assistance for a variety of CWA programs invalving wetlands and ather waters.
For example, EPA awards grants to statcs and tribes to implement projects and programs
to reduce “nonpoint” sources of pollution, to support approaches of controlling
stormwater and other “wet weather flows,” and to reduce and prevent pollution of
specific waters such as the Great Lakes and the Chesapeake Bay, The Agency also
advances the President’s Cooperative Conservation agenda through collaborative effarts

such as the Five Star Restoration Program and the Nationa) Estuary Program.
A
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States have the authority to regulate waters that are not addressed under the Clean
Water Act. Section 510 of the Act provides: “[e]xcept as expressly provided in this
chapter, nothing in this chapter shall ... be construed as impairing or in any manner
affecting any right or jurisdiction with respect to the waters (including boundary waters)
of such States.” Since the Supreme Cowrt ruicd in SWANCC in 2001, at feast two states
enacted legislation specifically designed to protect isolated wetlands, and some states had
authority to regulate such wetlands before the SHANCC decision on which they could
rely.

11, Now that the ageacies have issued “interim” guidance, will EPA and the
Corps proceed to develop regulations to clarify the scope of CWA
jurisdiction?

~ The guidance supports a stong regulatory program, which is one of three key
elements to the Bush Administration wetlands policy: a strong regulatory program that
cnsurcs no net loss; an active management program that will result in the restoration,
enhancement and protection of three million acres by 2009; and a commitment to
conserve isolated wetlands such as prairie potholes.

Rulemaking is among scveral actions the Administration is considering in response to
the Rapanos decision. Rulemaking takes time — certainly weli over & year to develop a
final rule, in part, because of the important public notice and comment provisions called
for under the Administrative Procedure Act. Agency guidance can more quickly assist
regulators, the regulatod community, and the public to understand and consistently apply
the CWA. As a result, EPA and the Corps have focused cfforts to date on developing the
Guidance issued today. .

EPA and the Corps have a long history of working together closely and cooperatively
in order to fulfill our important statutory dutics on bohalf of the public, and we expect
this cooperative approach to coatinuc as we implement the Clean Water Act as
interpreted by the Rapanos decision. Any decision to pursue new rulemaking will be
collaborative, as will the substantive work of developing any new rules to establish a
revised regulatory definition of “waters of the UJS”

Also noteworthy, is the March 28, 2006 jotntly issued U.S, Army Corps of Bugineers
- EPA proposed set of new standards 1o promote “no net loss™ of wetlands and streams.
This proposed mitigation rule represents a collaborative effort between the Corps and
EPA to develop a consistent set of science-based standards to compensate for
unavoidable impacts 10 wetlands, streams, and other aquatic resources. The rule
cstablishes a single set of standards that all forms of compensation must satisfy, and that
is bagsed on better scicnee, increased public participation, and innovative market-based
tools.

12. Is legisiation oeeded to clarify what waters are protected by the CWA?

ATTACMMENT
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The Administration has not has not taken a position on any legislation to clarify the
scope of “waters of the US” protected under the CWA. EPA and the Corps appreciate
the interest that legisiation cosponsors have in strong protection of the Nation’s aquatic
resources, but are still ¢valuating whether the Rapanos decision may be fully addressed
by administrative means.

13. Will the scope of CWA regulatory controls over development activities
remain unclear following implementation of the Rapanos guidance?

The Administration is committed to making timely and well documented decisions of
the CWA jurisdictional status of aquatic resources that may be impacted by proposed
development activitics. Over the years, the reach of CWA jurisdiction to certain
wetlands and other aquatic resources has by tmes been contentious, and the Supreme
Court’s involvement in the Rapanos and Carabell cases is a clear example of this.
Additional cases challenging CWA jurisdiction are tried and decided in lower courts on a
regular basis. While today’s guidance provides more clarity for how decisions of the
Jurisdictional status of non-navigable tributarics and their adjacent wetlands will be made,
it is likely that legal challenges to the scope of CWA jurisdiction will continue.

During the first six months implementing the guidance, the agencies invite public
cormments, case studics, and experiences with the use of this guidance.

A K
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DEPARTMFNT OF FiSH AND GAME
http Hwrares dfg.couy

South Coast Regior

330 Golden Shore, Suite 30
Long Beach, Californig 30802
(562) 590-6113

March 16, 1998

Mr. James R. Barnes, Project Manager
City of Huntington Beach

2000 Main Stree:

Huntington Beach, California 92648

Dear Mr. Barnes:

Shea Homes Residential Develiopment
Orange County

The Department of Fish and Game (Department) is providing comment on the :
Biological Evaluation and Wetland Determination for the proposed Shea Homes |
residential development site located within the City of:-Huntington Beach. in Orange
County. Also included in these comments-is the Department’s opinion conceming the
potential far restoring any portlon of the srte into a funuhanmg wetland.

ESSE .‘a ’_-':.".

The Department is providing these written.comments as requested by the City of
Huntingten Beach (City), lead agency for the proposed Shea Homes development
project under the California Environmental Quality Act{CEQA). The City made this
request during a pre-praject planning meeting held by the Department on February 18,
1998. The Depa-tment understands that these commMments are necessary in order to
facilitate the Coastat Cemmission’s evaluation of Shea Home's coastal developiment
permit application. :

it is the Department's understanding that the majority of the proposed site (44
acres) is located within ‘he City of Huntington Beach, with a 5-acre portion located
within an adjoinir g unincorporated area of Orange County.

At this time, the Department is only providing comment on the wetiand
delineation for th2 44-acre portion of the site located within the City of Huntington
Beach. The Depznment's evaluation is based upon information submitted by Ms. Lisa
Kegarice of Tom Dodson and Associates (TD&A), as provided in a December 17, 1997
letter to Ms. Janz Margan of EDAW, Inc.. This letter provides information verifying and
updating the wetisnd determination for the 44-acre portion of the project site only.

m./:zwwg GAL-{‘M 4 w-w-ﬁf. Sma; 7270
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Mr. James R. Barnes
March 16, 1998
Page Two

Based upon the information outlined within the above-referenced |etter by TDA,
the Department concurs that the subject property located within the City of Huntington
Beach does not meet wetland criteria nor would there appear to be any likelihood that
this portion of the site could be restored to a functional wetland without substantlal
manipulation of the hydrological conditions of the site.

The Department also concurs with the biological assessment performed on:the
total site including the western most portion, by Mr. Frank Hovore of Frank Hovore and
Associates (FH&A), as detailed in a February 17, 1997 correspondence to the
Department. This assessment appears to be consistent with conditions existing on the
site.

The Department would also like to reiterate what was discussed at the pre-.
project planning meeting regarding the western most portion of the proposed site .
located within the unincorporated area of Orange County. It is the Department’s
understanding, based upan the above-referenced biological assessment and direct
observation by Department field staff, that fragments of saltmarsh still persist withih a s
portion of this area. It was aiso observed upon subseguent visits that a portion of this '
area has been filled and saltmarsh vegetation removed. The exact dimensions ofthis
area as it now exists or its size prior to recent disturbances was not discussed in any
great detail during the pre-project planning meeting. The Department did clearly state
that mitigation measures for the existing loss of this area and subsequent [osses of the
remaining portion of this wetland, as a result of proposed site development, would need
to be assessed and provided, under CEQA, in order to comply with the Department's
“No Net Loss of Wetland Habitat” Policy.

In addition, the Department has also determined that separate notification for a
Streambed Alteration Agreement pursuant to Fish and Game Code § 1600 et seq.;, is
not required for the project as described, including that portion of the site containing
hydrolagically isolated remnants of saltmarsh vegetation. -

The Department recommends that any mitigation measures implemented under
CEQA be performed directly adjacent to the contiguous areas associated with the:
Bolsa Chica wetlands to the south of the Wintersberg Channel. Attempting to restore
the existing remnant saltmarsh portion of the project site into an on-site viable wetland
would probably meet with limited success due to its small size, the isolated nature of
the site from any existing functioning wetland or tidal influence, and its close proximity
to the proposed residential development and associated disturbances by people and

domestic pets.
IYY
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Mr. James R. Barnes
March 16, 1998
Page Three

COMM DEVELOPMENT gjoo4

The Department further recommends that a description of any wetland losses
associated with this project which includes total acreage loss and a detailed rnitigatuon
plan be included in the Environmental Impact Report for this project This information
would facilitate review by resource agencies and other interested parties. :

The Department appreciates the opportunity to comment on this proposed :

project. If you have any questions regarding this matter please contact Mr, Scott |
Harris, Wildlife: Binlogist at {562)520-5100, :

copy: Ms. Terri Dickerson

HNB-MAJ-1-06

Department of Fish and Game
Laguna Niguel, California

Mr. Tim Dillingham
Department of Fish and Game
San Diego, California

Mr. Stephan Rynas
California Coastal Commission
Long Beach, California

Mr. Jack Fancher
U.S. Fish and Wildlife Ssrvice
Carisbad, California

Sincerely

Retd Do o

Ronald D. Rempel
Regional Manager

s
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Mr. James R. Barnes, Project Manager "“'-C'.:,\;_,ENT
City of Huntington Beach
2000 Main Street

Huntington Beach, California 92648
Dear Mr. Bames:

Parkside Estates Draft Environmental Impact Report
SCH #97091051, Orange County

The Department of Fish and Game has reviewed the Draft Environmental Impact Report
(DEIR) for impacts to biological resources for the above referenced project. The proposed project
includes the construction of 208 single family homes and a park site on approximately 49 acres of
land. Approximately 44.5 acres of the project is located in the City of Huntington Beach and 4.5
acres is located in the unincorporated County of Orange.

The Deparunent has the following concerns regarding wildlife impacts and makes the
following comments regarding mitigation measures for the project:

Habitat Impacts

Appendix G of the DEIR includes a March 16, 1998 letter written by the Department to the
City of Huntington Beach. In that letter the Department concurred with the no wetland value
determination as described in the December 17, 1997 verification/update report of the wetland value
determination conclusion prepared by the City of Huntington Beach’s consultant, Tom Dodson and
Associates, for the Shea Company Property TT#15377. The Department’s letter was based upon the
information provided by Tom Dodson and Asscciates in their verification/update of wetland
determination as referenced above.

The DEIR states “Historic aerial photographs clearly show that the Qrange County portion of
the property was formed from the upper margin of the Bolsa Chica marshlands.” Although this area
has been severed geographically by the construction of the East Garden Grove-Wintersburg Channel
and its blologlcal values degraded by off—s:te road constmctlon oil drilling and assoc1ated surface
activities, thiedAH4 S ctalis il L theydart ShETHIEBSTHAERTE
Namely, the loss of two small patches of dearaded plckleweed habztat 1dent1ﬁed in the DEIR Thc
Department recommends that the wildlife values associated with this parcel be mitigated by the
preservation and enhancement %m’ epprppraseswildliféhabitat at a location acceptable to

_ the Department. Therefore, Section Mitigation Measure No. 2 should be amended to increase
bt the mitigation from 0.8 to 2.0 acres. This mitigation should encompass the protection and
enhancement of wildlife values on or as a part of a significant ecological system in the project

Comserving Califormnia's Wildlide Sismee 1870. kj(l/\/cp)/
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Mr. James R. Bamnes
June 15, 1998
Page 2

vicinity, such as the Bolsa Chica Lowlands or the Upper Newport Bay Ecological Reserve.
Alternative equivalent mitigation may also be acceptable if it is consistent with the DEIR and
approved by the Department prior to any site development activities.

Section 8.4-Mitigation and Measures
Page 8-16 - Biological Resource Mitigation Measure Two
1. The Department recommends that mitigation measures for the pocket wetlands located

within the Orange County portion of the proposed project be implemented prior to receiving
a grading permit for the site.

2. The second sentence of biological mitigation measure two, page 8-16, is unclear and should
be reworded to clarify the intent.
Raptor Habitat Impacts

The biological report contained in Appendix G of the DEIR states that the proposed site
supports an “abundant gopher and ground squirrel populations that may attract resident and seasonal
hunting use by birds of prey, including a number of hawks and owls.”

Wintering raptors migrate from their breeding grounds in the northern latitudes to southern
California and beyond. Agricultural areas, grasslands and wetlands are of seasonal importance to
several species of raptors in Orange County by providing important, if not vital, staging and
wintering habitat. These habitats also provide foraging areas for resident breeding raptors.

The biological report further indicates that 13 sensitive raptor species could be “observed
localiy or expected to pass through the general site vicinity during seasonal migration.” The report
documents the sightings of several raptor species foraging or flying over the site. These
observations include: a mated pair (presumably) of white-tailed kites (Elanus leucurus), a California
Fully Protected Bird; a Ferruginous hawk (Buteo regalis); and a Northern harrier (Circus cyaneus)
both California Species of Special Concern. Based on its status as a fully protected species, the take
of white-tailed kites is prohibitated.

The reduction of available raptor foraging areas within the project site and vicinity may also
result in an increased dependance by birds of prey on dwindling remaining open space containing
finite and/or sensitive prey resources such as the adjacent Bolsa Chica Ecological Reserve. The
Department is concerned that this may result in increased raptor densities in the reserve resulting in
increased predation on sensitive bird species such as the California least tern (Sterna antillarum
brown) and Belding’s savannah sparrow (Passerculus sandwichensis beldingr).

Alternatives to the Proposed Project

_ An evaluation of alternatives to the proposed project which would reduce biological impacts
e 10 a level of insignificance as required under CEQA Guidelines Section 15126(d) 1 was not included

for impacts to wildlife habitats which provide wetland values and/or raptor foraging areas on the 5

proposed project site.
L,
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In summary, the Department recommends the proposed Parkside Estates Residential
Development Project only be approved if all significant impacts to wildlife resources are disclosed
and mitigated to less than significant levels.

The Department realizes the many challenges that are involved in evaluating the proposed
project related biological impacts on the site and appreciates the opportunity to comment. [fyou
have any questions. please contact Mr. Scott Harris, Wildlife Biologist, at the letterhead address or

by telephone at (562) 590-5100.

Sincerely,

Ronald D. Rempel
Regional Manager

ce: Department of Fish and Game
Long Beach

Mr. Larry Sitton
Mr. Scott Harris

Mr. Stephen Rynas
California Coastal Commission
Long Beach

Mr. Jack Fancher

U.S. Fish and Wildlife Service
Carlsbad

M. Eric Stein
U.S. Army Corps of Engineers
Los Angeles

727,
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4840 Viewridge Avenue

San Diego, Califoria 92123

(asna) :69;-420; me JAN 30 2002
FAX (858) 467-4235

South Coast Region

_ CALIFORNIA
COASTAL COMMISSION
January 16, 2002
Flex 3
your A
Pover
Ms. Grace Fong
County of Qrange
Planning and Development Services Department
300 North Flower Street
P.O. Box 4048 _
Santa Ana, California 92702-4048
Dear Ms, Fong:

Draft Subsequent Environmental Impact Report for the
Brightwater Development Project
County of Orange and City of Huntington Beach, California
(SCH 1993071064)

The Department of Fish and Game (Department) has reviewed the Draft Subsequent
Environmental Impact Report (SEIR) dated November 17, 2001, for the Brightwater
Development project. The Department conducted its interview as a Trustee Agency pursuant to
California Environmental Quality Act (CEQA) Section 15386 and is responsible for the
conservation, protection and management of the state’s biological resources.

The proposed project consists of the following land uses: (1) development of 387 single
family residences; (2) construction of an underground water reservoir; and (3) approximately 29
acres of recreation/conservation open space on approximately 106.25 acres of the Upper Bench of
the Bolsa Chica Mesa. Approximately 105.3 acres of the site is located within un unincorporated
area in the County of Orange, and approximately 0.95 acre is located within the City of
Huntington Beach. Nine of the residential units would be located partially or wholly within the
City of Huntington Beach and would be annexed to the City.

The project area is dominated by annual grass/forb communities, with smail amounts of
eucalyptus, coastal bluff scrub, and wetlands, Wetlands and a designated Environmentally
Sensitive Habitat Area (i.e., “Eucalyptus ESHA") would be avoided by the proposed
development. The development would result in impacts to a total of approximately 75.2 acres of
open vegetated areas dominated by annual grasslands (54.4 acres) and areas vegetated with
“ruderal” grassland/forb associations (20.8 acres). Approximately 0.04 acre of eucalyptus outside
of the Eucalyptus ESHA and 0.2 acre of coastal bluff scrub would be impacted. The project
would also convert approximately 13.9 acres designated as disturbed/graded/road to urban uses.

HNR LCPA -0 Exhuchot IARA
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The project would impact southern tarplant (Centromadia parryi ssp. australis) and result
in a loss of habitat for several California Species of Special Concern (CSC) including San Diego
coast horned lizard (Prhynosoma coronatum blainvillei - CSC), white-tailed kite (Elanus
caeruleus - CSC), northern harrier (Circus cyaneus - CSC), short-eared owl (4sio flammeus),
burrowing owl (Athene cunicularia - CSC), loggerhead shrike (Lanius ludovicianus - CSC),
California horned lark (Eremophila alpesiris actia - CSC), and San Diego black-tailed jackrabbit
(Lepus californicus bennettii - CSC).

In addition, the SEIR considers the potential indirect effects of the proposed project on
several special status species inhabiting the Bolsa Chica Lowlands, including California least tern
(Sterna antillarum browni), western snowy plover (Charadrius alexandrinus nivosus), and
peregrine falkcon (Falco peregrinus anatum).

. The SEIR employs the use of nine Project Design Features (PDFs) associated with
biological resources. The purpose of the PDFs is to avoid or reduce impacts to a less than
significant Jevel by incorporation of mitigating measures into the Project Description. In addition
to the nine PDFs, two biological mitigation measures are also proposed for remaining potentially
significant impacts not addressed by the PDFs,

The Department offers the following comments concerning this project:

Project Design Features
While the PDFs provided in the SEIR have the potential to reduce the impacts of the proposed

project, they are generally too vague/non-specific such that their effectiveness cannot be assured.
Generally, the PDFs should be described in enough detail to demonstrate that these measures will
avoid or mitigate a significant impact. Specific comments on PDFs will be included under the
appropriate topical areas below. '

Surface Hydrology and Constructed Wetlands

Most of the runoff from the proposed development would enter wetlands for biological treatment.
A relatively small ..ca (6.26 acres) would drain to storm drains feeding into the Huntington
Harbor while a much larger drainage area (93.19 acres) would enter a series of treatment
wetlands, an existing pocket wetland, or directly into a detention basin before discharging to the
Isolated Pocket Lowland. The constructed treatment wetlands have the potential to provide some
wildlife foraging and cover benefits while improving surface water quality flowing from the
development to the Isolated Pocket Lowland. Because the constructed wetland basins have been
designed, in part, to settle out suspended solids, it is expected that excavation or maintenance of
the created wetlands will be necessary. The Department is concerned about potential future
maintenance of the constructed wetlands. We recommend that measures are taken to avoid or
minimize future maintenance to the extent practicable. For instance when future maintenance is
unavoidable, we request that the maintenance is performed outside of the general nesting/breeding
season for birds (March 1 to August 31); the maintenance methodology and tlmmg should be

described in the Final SEIR.
ANAA
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The choice of native plant materials to be planted in the constructed wetlands may influence the
ability of the wetlands to effectively treat urban runoff, and would strongly influence the habitat
values. We would like to work with the project applicant to identify an appropriate plant palette
for the constructed wetlands that will benefit them.

The Department believes that more analysis is necessary regarding the effects of increased
freshwater runoff into the State-owned Isolated Pocket Lowland. On page 4.9-31 of the SEIR,
the Isolated Pocket Lowland is described as consisting of barren, unvegetated flats, areas of non-
native vegetation, and limited areas of native wetland vegetation. The SEIR states that the
discharge of large storm freshwater runoff will both partially counteract the accumulation of salt
and result in an increase in native vegetation improving biological productivity, With the
information provided, this is a very speculative claim. The Final SEIR should, at a minimum,
include appropriate information from the cited Glenn Lukos Associates, Inc. letter dated
September 6, 2001, so that the rationale for expecting native habitat expansion in the Isolated
Pocket Lowland can be better understood. Since the Isolated Pocket Lowland currently supports
a mix of non-native and limited native wetland vegetation according to the SEIR, the addition of
water could result in an increase in non-native vegetation as well as an increase in native
vegetation. The proximity of propagule sources can also be a major influence on whatever _
vegetation community becomes established in the Isolated Pocket Lowland. The additional water
could result in a number of different scenarios, depending on several factors. These scenarios
should be discussed in the Final SEIR. The volume and temporal availability of the additional
water are factors influencing the species and structure of wetland vegetation, and this should also
be discussed.

The SEIR states that the accumulation of salts may be improved by the influx of fresh water.
However, it is not immediately clear if salts would be flushed from the area, or temporarily
diluted. If water entering the Isolated Pocket Lowland is allowed to flow through and discharge
elsewhere, salts would enter into solution and be flushed away. However, if first-flush and other
storm flows simply stand within the Isolated Pocket Lowland, additional dissolved salts would
enter/concentrate in the area and subsequent evaporation may increase the salt concentration
problem,

Besides including additional information regarding the effects of runoff on the Isolated Pocket
Lowland, we recommend that the applicant examine ways to utilize the additional water source to
improve the biological function of the area and ensure that detrimental impacts do not result from
the discharge. Active management may be necessary to encourage the development of better
quality habitat in this area. The management of the Isolated Pocket Lowland should be
considered in concert with the restoration efforts for other areas of the Bolsa Chica Lowlands.
Please contact the State Lands Commission (Dwight Sanders 916-574-1880) who holds fee title
to the property for coordination on possible ways to integrate potential habitat improvements in
the Isolated Pocket Lowland with the larger Restoration Project. The Department staff is

available to advise on restoration efforts in the Pocket Lowlands.
i . ,7
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Grasslands and Herbaceous Habitats ,

As pointed out in the SEIR, the “annual grasslands”vegetation association is mapped separately
from “ruderal.” While the term “ruderal” is often used to describe vegetation dominated by non-
native forbs, the application of this term is somewhat arbitrary. The SEIR treats the loss of 75.2
acres of non-native grassland/ruderal on the Upper Mesa as not a significant impact. Bolsa Chica
represents one of the last significant grasslands adjacent to a coastal wetland and we believe that
the impacts are significant. Although annual grasslands or “ruderal” areas are generally not
considered to be sensitive resources for the plant species they support, they are increasingly being
recognized as rapidly declining habitats for several declining wildlife species in coastal southern
California. Several sensitive species associated with grassland potentially occur or have been
identified on the Bolsa Chica Mesa including San Diego coast horned lizard, white-tailed kite,
northern harrier, burrowing owl, loggerhead shrike, San Diego black-tailed jackrabbit, and
California horned lark. Coyote (Canis latrans), recently observed on the project site, is an
effective predator of both red fox (Vulpes fulva) and domestic cat (Felis domesticus), two non-
native species capable of extirpating entire populations of sensitive wildlife, The Department
believes that the loss of grassland/ruderal habitat is significant for the following reasons: (1) the
proximity of the project area to the coast, where open herbaceous habitats are particularly scarce;
(2) the loss of habitat for a large number of sensitive plant and animal species reported from the
Bolsa Chica Mesa; (3) the project area’s importance in supporting a viable coyote population at
Bolsa Chica; and (4) and its ecological values due to the site’s connectivity with the much larger
Bolisa Chica Lowlands. We recommend mitigation at a ratio of no less than 0.5 to 1 for the loss
of 75.2 acres of annual grasslands and areas vegetated with “ruderal” grassland/forb associations.
Mitigation could consist of the permanent preservation of a portion of the Lower Bolsa Chica
Mesa (via a conservation easement) that is contiguous with other preserved open space.

PDF 9-1

Please provide additional information on how the botanist will identify and regulate areas of plant
habitat that are intended to be preserved. Include information on the type, color, and frequency of
markers. We recommend that stakes should be placed at regular intervals (e.g. every ten feet),
and be adorned with an identifier (e.g. hot pink colored flagging) to assist equipment operators in
recognizing and avoiding areas of preserved habitat.

Southern Tarplant
Southern tarplant is listed as 1B (Rare, Threatened, or Endangered in California and Elsewhere)

by CNPS and meets the CEQA definition of rare (threatened) and endangered species (see CEQA
Guidelines, § 15380). Several occurrences of southern tarplant in Orange County have recently
been impacted or are threatened by impending development. As southern tarplant is restricted to
grasslands, wetland edges, vernal pools, and alkaline flats in the coastal counties of southern
California, the species has been greatly reduced and populations have been fragmented by
development. As an annual species (life cycle is completed within one year) with the numbers of
detectable (i.c., above-ground flowering) plants visible in any one year varying sharply depending
on soil moisture and other conditions, quantifying populations and determining the impacts of a
development project can be problematic. The survey results provided in the SEIR cover three
years of surveys for this species. The repetition of surveys is an appropriate strategy, and the
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results confirm fluctuations in both numbers and in locations where the species was identified.

" These results are consistent with similar survey results for this species in other locations.
However, by focusing on the number of individual plants to be impacted (1,070 plants, based on
2001 survey results) the SEIR does not adequately quantify the loss of southemn tarplant. As
conditions change, population numbers and locations may also change. The detectability of the
species is simply too variable to rely on total counts for a given year to provide adequate impact
assessment information. Therefore, the extent of the occurrence on the project site should be
estimated using both the observed total counts and the acreage of all areas where southern
tarplant has been observed during all surveys over the last several years. The discussion of
impacts in the Final SEIR should include the acreage of impact, an estimated total count, and an
acknowledgment that the occurrence includes a seedbank that cannot be quantified by
conventional survey techniques,

Because of the rarity of the specics and recent impacts contributing to a cumulative loss, we
disagree that the loss of southern tarplant is below a level of significance. The reduction in
numbers and habitat (estimated as 12% of the 2001 Bolsa Chica population) is a significant
impact (see CEQA Guidelines § 15065(a)). We concur with PDF 9-2 which proposes
replacement of the portions of southern tarplant that will be lost on areas of the Bolsa Chica
Mesa, but no detail is provided. Before it can be determined that this PDF would reduce the
impacts below a level of significance, key information regarding the mitigation strategy must be
provided in the Final SEIR. The replacement area could be included within the conserved portion
of the annual grassland habitat. The following, excerpted from the Department’s NOP comment
letter dated August 20, 2001 (see SEIR Appendix A), describes the detail necessary for the
Department to adequately review this PDF:

Mitigation measures for adverse project-related impacts to sensitive plants, animals, and
habitats should be discussed. Mitigation measures should emphasize avoidance and reduction of
project impacts. For unavoidable impacts, on-site habitat restoration or enhancement should be
discussed in detail. If on-site mitigation is not feasible, off-site mitigation through habitat
creation and/or acquisition and preservation in perpetuity should be addressed. -

a. The Department generally does not support the use of relocation,
salvage, and/or transplantation as mitigation for impacts to rare,
threatened, or endangered species. Studies have shown that these
efforts are experimental in nature and largely unsuccessful.

b. Areas reserved as mitigation for project impacts should be
protected from future direct and indirect impacts. Potential issues
to be considered include limitation of access, conservation
easements, monitoring and management programs, control of
illegal dumping, water pollution, and fire.

c. Plans for restoration and revegetation should be prepared by
persons with expertise in southern California ecosystems and
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native plant revegetation techniques. Each plan should include, at
a minimum: (a) the location of the mitigation site(s); (b) the plant
species to be used, container sizes, and seeding rates; (c) a
schematic depicting the mitigation area; (d) planting schedule;

(e) a description of the irrigation methodology; (f) measures to
control exotic vegetation on site; (g) specific success criteria; (h) a
detailed monitoring program; (i) contingency measures should the
success criteria not be met; and (j) identification of the party
responsible for meeting the success criteria and providing for
conservation of the mitigation site in perpetuity.

With modifications to the current PDF 9-2, it may be possible to reduce the impact below a level
of significance. This specics is associated with relatively open areas. The proposed replacement
area would need to be appropriately managed to reduce potentially competing vegetation. This
management may include periodic weeding and light disturbance of the site.

General Mesa Wildlife

The Department’s recommended mitigation for the loss of annual grassland and ruderal habitats
would also mitigate for the loss of habitat for San Diego coast horned lizard, white-tailed kite,
northern harrier, loggerhead shrike, California horned lark, and San Diego black-tailed jackrabbit.

Burrowing Owl
We recommend that PDF 9.5 is revised to include additional information to ensure consistency

with the Department’s Staff Report on Burrowing Owl Mitigation'.

1. Occupied burrows should not be disturbed during the nesting season (February 1 through
August 31) unless a qualified biologist approved by the Department verifies through non-
invasive methods that either: (1) the birds have not begun egg-laying and incubation; or
(2) that juveniles from the occupied burrows are foraging independently and are capable of
independent survival.

2. To offset the loss of foraging and burrow habitat on the project site, a minimum of 6.5
acres of foraging habitat (calculated on a 100 m (approx. 300 fi.) foraging radius around
the burrow) per pair or unpaired resident bird, should be acquired and permanently
protected. The protected lands should be adjacent to occupied burrowing owl habitat (if
possible) and at a location acceptable to the Department. Protection of additional habitat
acreage per pair or unpaired resident bird may be applicable in some instances.

3. When destruction of occupied burrows is unavoidable, existing unsuitable burrows should
be enhanced (enlarged or cleared of debris) or new burrows created (by installing artificial
burrows) at a ratio 0f 2:1 on the protected lands site.
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4. If owls must be moved away from the disturbance area, passive relocation techniques
should be used rather than trapping. At least one or more weeks will be necessary to
accomplish this and allow the owls to acclimate to alternate burrows,

5. The project sponsor should provide funding for long-term management and monitoring of
the protected lands. The monitoring plan should include success criteria, remedial
measures, and an annual report to the Department.

Cats and Coyotes _
We disagree with the following statement regarding cats and listed/sensitive ground-nesting birds

on the Lowlands on Page 4.9-35 of the SEIR: If cats are present in relatively low numbers, the
impact on the birds is not expected to be significant. However, the impact of the presence of
domestic cats in areas adjacent to the wetlands could have a potentially significant impact on
common and sensitive species of birds if cats are present in large numbers. The presence of a
single cat, if allowed free reign, could result in significant impacts to sensitive small animals that
constitute potential prey. Estimates of the number of prey taken by cats vary, but the potential
annual take has been estimated to be as high as 1000 animals.? A recent California study reported
that each pet cat living adjacent to a moderately sized habitat fragment in San Dicgo returned an
average of 24 rodents, 15 birds, and 17 lizards to its home residence annually.’ Because these
results do not account for prey that are not brought home, the actual number taken is likely much
higher. Any measures that can be implemented to minimize the domestic cat threat should be
incorporated into the project. While PDF 9-3 does attempt to address the problem, it will be very
difficult to completely control cats. We recommend that the education of the detrimental effects
of domestic cats be extended to all residents of the development, not just the original property
owners. The cat control plan should also include monitoring of open space and regular trapping
of cats, if needed, in consultation with the Department.

A robust population of coyote, if maintained on the site, will likely provide additional cat control

" services, While the SEIR does state that the proposed project is not likely to affect the continued
presence of the coyote at Bolsa Chica, no supporting data is provided to verify this statement. As
the presence of the coyote in its role as a meso-predator regulator is a crucial factor in the long-
term survival of m=~y upland birds known from the site including California quail (Callipepla
californica) and sensitive Lowland birds susceptible to predation by non-native animals, we
request that a more detailed analysis is provided in the Final SEIR. This analysis should take into
account the ecological needs of the coyote and by estimation of the carrying capacity and acreage
of the site, provide population estimates both before and after development.

2 Coleman, J.S,, S.A.Temple, and S.R. Craven, Cats and wildlife, a i0
(Hup://wildlife. wisc.edwextension/carfly3.htm) '

3 Crooks, K.R. and M.E.Soule. 1999. Mesopredator release and avi inctions in a

fragmented system. Nature 400: 563-566 C @ PT E
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A statement in the last paragraph on page 2.9-10 of the SEIR may be misicading regarding the
food preferences of coyotes. The coyote is indeed an important meso-predator regulator, but
should not be included along with the red fox as an effective predator on “smaller animals,
particularly ground and near-ground nesting birds such as the sensitive light-footed clapper rail
and least tern.” While this may be true of the red fox, it is certainly not true of the coyote, whose
primary diet rarely includes birds.

Belding’s Savannah Sparrow
The SEIR discusses several sensitive and listed species on both the Bolsa Chica Mesa and

Lowlands. However, the large Bolsa Chica population of Belding’s savannah sparrow
(Passerculus sandwichensis beldingi), a State-listed endangered species of utmost concern to the
Department, is not addressed. Because the increase in residences in the arca has the potential to
contribute to detrimental effects, including a potential increase of feral cat predation on Belding’s
savannah sparrow, the species should be fully addressed in the Final SEIR.

Raptor and Corvid Predation on Lowland Birds
The issue of raptor (especially American kestrel) and corvid (i.e., crow and common raven)

predation on the sensitive bird species of the Lowlands is a problematic management issue. The
control of the predator species is costly, time-consuming, and often ineffective. The Department
would not support a project that would result in an increase in predation on sensitive Lowland
birds, particularly California least tern, Belding’s savannah sparrow, and western snowy plover,
As discussed in the SEIR, the potential exists for the project to contribute to a cumulative
increase in raptor and corvid predation on nesting birds in the Lowlands. However, attributing a
direct cause-and-effect relationship to an increase or decrease in predation relating to the
proposed project would be extremely difficult.

Mitigation Measure 9.1 is vague and would be difficult to implement as written:

Prior to the issuance of grading permits, the applicant shall establish a trust fund
in an amount to be determined in consultation with CDFG, to assist in the
.ongoing management of raptor predation upon nesting sensitive species after the
implementation of the residential development on the Bolsa Chica Mesa. The
JSund will be available to CDFG and USFWS if it can be determined by CDFG
and USFWS, to the satisfaction of the County Environmental and Project
Planning Division, that the residential development results in an increase in
raptor predation. If no such effect is demonstrated within five years of
completion of project construction, the trust fund shall revert to the applicant.

In order to determine a causal site-specific effect (i.e., the project is directly causing an increase in
predation), a study may need to include a review of historic population trends for the sensitive
target species at Bolsa Chica, pre- and post- construction monitoring at Bolsa Chica, monitoring
of off-site locations/control sites, consideration of statewide trends in raptor/corvid population
fluctuations and movements, and other data (El Nifio fluctuations, etc.). The time and resources
necessary for the Department to pursue such a study at this time are not available,
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Any changes in predation (higher or lower) following development of the site would most likely
be related to a variety of factors. If raptor predation can be shown to increase or decrease over
time (making observations for at least seven years to capture climactic variation), it is likely that
the development of the Upper Bolsa Chica Mesa could then be considered a significant
contributing factor. In light of this, we suggest that Mitigation Measure 9.1 is revised as follows:

Prior to the issuance of grading permits, the applicant shall establish a trust fund in
an amount to be determined in consultation with CDFG, to assist in the ongoing
management of sensitive avian species nesting in the Lowlands after the
implementation of the residential development on the Upper Bolsa Chica Mesa.
The fund may be used for management of predatory raptors/corvids, habitat
improvement, or other measures designed to improve the reproductive success of
sensitive species nesting in the Lowlands. The fund will be available to CDFG and
USFWS following approval of the project. The applicant, in consultation with
CDFG and USFWS, shall monitor the Lowlands for at least one nesting season
prior to construction and review past sensitive species monitoring reports to
establish baseline levels for raptor/corvid predation, taking historic fluctuations
into account. The applicant, in coordination with CDFG and USFWS, shall
monitor for up to seven years following the construction of the proposed project.
If a raptor predation increase from the baseline levels is documented in at least two
of the seven years of monitoring, then a raptor/corvid predation effect will be
considered to have occurred. If no such effect is demonstrated within seven years
of completion of project build-out, on completion of all landscaping, the trust fund
shall revert to the applicant. .

Mitigation Measure 9.2
We concur with the SEIR’s determination that the potential impacts of non-native landscaping

invading open space are potentially significant. None of the plant materials to be used in the
development should consist of species listed on Lists A & B of the California Exotic Pest Plant
Council's list of "Exotic Pest Plants of Greatest Ecological Concern in California as of October
1999." This list includes such species as: pepper trees, pampas grass, fountain grass, ice plant,
myoporum, tree of heaven, black locust, capeweed, periwinkle, sweet alyssum, English ivy, and
Spanish broom. A copy of the complete list can be obtained by contacting the California Exotic
Pest Plant Council at 32912 Calle del Tesoro, San Juan Capistrano, CA 92675-4427, or by
accessing their web site at http://www.caleppc org..

In addition, the use of some types of plant materials may increase the numbers of American
kestrel (Falco sparverius), a primary predator of California least tern and western snowy plover
at Bolsa Chica. In particular, kestrels are common urban nesters in the dead leaf bases of
Mexican and California fan palms (Washingtonia spp.), and may use other species of palm with
persistent leaf bases (e.g. Brakea sp., Phoenix canariensis, etc.) as well. We therefore
recornmend that palms with persistent leaf bases are not permitted to be used for landscaping at
any time within the proposed development Some other types of palms that shed leaves and
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maintain a smooth trunk, such as king palm (Archontophoenix cunninghamiana) may be more
acceptable. Qur staff is available to work with the. pro_]ect applicant on the appropnate
landscapmg palette.

Thank you for the opportunity to comment on this project If you have any questions or
comments about this letter please call Brad Henderson at (310) 214-9950.

Sincerely,

C. F. Raysbrook
Regiopal Manager

cc:  Department of Fish and Game
Sacramento:
Robert C. Hight, Director
Ronald D. Rempel, Deputy Director

San Diego:
Chuck Raysbrook
Terri Stewart
Brian Shelton
Meredith Osborne
File

U.S. Fish and Wildlife Service
Carlsbad
Jack Fancher

BH:bh/sl
File:Chron-CFR
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