
STATE OF  CALIFORNIA -- THE  RESOURCES  AGENCY ARNOLD SCHWARZENEGGER,  GOVERNOR 

CALIFORNIA  COASTAL  COMMISSION 

 

NORTH COAST DISTRICT OFFICE MAILING ADDRESS: 
710  E  STREET •  SUITE 200  P. O. BOX 4908 

EUREKA,  CA  95501-1865 EUREKA,  CA  95502-4908  
VOICE (707) 445-7833 
FACSIMILE  (707) 445-7877 

      F 7c 
Filed:   November 6, 2007 

      49th Day:  December 25, 2007 
      Staff:   Melissa B. Kraemer 
      Staff Report:  November 30, 2007  
      Hearing Date:  December 14, 2007 
        
 

STAFF REPORT:  APPEAL 

SUBSTANTIAL ISSUE 
 
APPEAL NO.:   A-1-MEN-07-047 
 
APPLICANT:    William & Marcia McConnell 
 
LOCAL GOVERNMENT:  County of Mendocino 
 
DECISION:    Approval with Conditions 
 
PROJECT LOCATION: In the Irish Beach Subdivision, approximately four miles 

north of the town of Manchester, on the south side of 
Navarro Way (CR 553), approximately 250 feet southwest 
of its intersection with State Highway 1, on a west-facing 
slope near the ocean, at 14820 Navarro Way (APN 132-
020-05). 

 
PROJECT DESCRIPTION: Construction of a 1,336-square-foot single-story single 

family residence with a maximum average height of 20 feet 
above finished grade; 327 square feet of decks; 85 square 
feet of covered porch; a 305-square-foot detached garage 
with a maximum average height of 13 feet above finished 
grade; 1,200 square feet of concrete driveway; installation 
of an underground propane tank, 24-square-foot trash 
enclosure, and an on-site septic system; and connection to 
utilities and community water. 

 
APPELLANT: Commissioners Pat Kruer and Sara J. Wan 
 
SUBSTANTIVE FILE  1) Mendocino County CDP No. 76-2006 
DOCUMENTS:    2) Mendocino County Local Coastal Program 
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SUMMARY OF STAFF RECOMMENDATION:
 
The staff recommends that the Commission, after public hearing, determine that a 
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been filed 
and that the Commission hold a de novo hearing, because the appellants have raised a substantial 
issue with the local government’s action and its consistency with the certified Local Coastal 
Program (LCP). 
 
The development, as approved by the County, involves construction of a 1,336-square-foot 
single-story single family residence with a maximum average height of 20 feet above finished 
grade; 327 square feet of decks; 85 square feet of covered porch; a 305-square-foot detached 
garage with a maximum average height of 13 feet above finished grade; 1,200 square feet of 
concrete driveway; installation of an underground propane tank, 24-square-foot trash enclosure, 
and an on-site septic system; and connection to utilities and community water.  The project site is 
located in the Irish Beach Subdivision, approximately four miles north of the town of 
Manchester, on the south side of Navarro Way, approximately 250 feet southwest of its 
intersection with State Highway 1, on a west-facing slope near the ocean, at 14820 Navarro Way 
(APN 132-020-05).   
 
The Mendocino County Coastal Permit Administrator (CPA) denied the project on June 28, 
2007.  On July 3, 2007, the applicants appealed the CPA’s denial to the Mendocino County 
Board of Supervisors. On October 2, 2007, the Board conditionally approved the project.  The 
Board of Supervisors’ approval was appealed to the Coastal Commission in a timely manner, on 
November 6, 2007.  The primary issues raised by the appeal involve the project’s inconsistency 
with the certified Mendocino County LCP regarding (1) environmentally sensitive habitat areas 
(ESHA), (2) geologic hazards, and (3) grading, erosion, and runoff. 
 
1.   Environmentally Sensitive Habitat Areas
 
The subject property, which is approximately 0.48-acre in size, is located on a west-facing 
marine terrace and extends down a coastal bluff, but it is not the most westward lot on the bluff; 
there is a neighboring lot designated as Open Space under separate ownership located halfway up 
the bluff between the subject lot and the ocean.  The entire subject lot is sloped westward, with 
slopes ranging from ~14 percent on the upper terrace to ~84 percent on the steep ocean bluff.  
Slopes within the approved project footprint range from 22.5 to 41.5 percent.   
 
The vegetation communities on the property include Nonnative Grassland on the eastern, upper-
most, more gently sloping portion of the parcel, and Coastal Scrub on the progressively steeper 
slopes. A habitat assessment and survey conducted on the property by BioConsultant LLC in 
April 2006 for the Point Arena mountain beaver (PAMB) reports “good to excellent quality” 
habitat with an estimated 200+ active PAMB burrows throughout the Coastal Scrub habitat on 
the parcel.  Burrows also were observed in the disturbed, eastern portion of the parcel, where 
mowing and shrub removal reportedly occurred in late 2005 or early 2006 (prior to the applicants 
owning the property), altering the habitat from Coastal Scrub to Nonnative Grassland. Point 
Arena mountain beaver (Aplodontia rufa nigra) is a federally-listed endangered species protected 
under the Endangered Species Act of 1973.  The applicants established, in cooperation with the 
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U.S. Fish and Wildlife Service (FWS), a deed-restricted conservation easement over the 
approximately western half of the property, which prohibits certain activities within the deed-
restricted PAMB habitat on the parcel, including vegetation alteration or removal, ground 
disturbance, and rodent control.  The deed restriction also requires that a barrier at least 18-
inches tall and constructed of rock, wood, or other durable material be established between the 
deed-restricted habitat area and the remainder of the parcel to prevent domestic pets and other 
disturbance from impacting PAMB habitat. 
 
The area that was deed-restricted as PAMB habitat by agreement with FWS does not necessarily 
represent all of the PAMB ESHA habitat pursuant to the LCP and the Coastal Act.  The local 
record indicates that some clearing of vegetation that may have affected PAMB habitat was 
performed without permits some time between October of 2005 and April of 2006.  Any area 
that was converted from PAMB ESHA without the benefit of any necessary coastal development 
permit authorization must be considered in evaluating how the new proposal affects PAMB 
ESHA.  The County’s findings for approval do not address this possible additional PAMB 
habitat. 
 
The appeal contends that approval of the subject development is inconsistent with the ESHA 
policies of the certified LCP including, but not limited to, LUP Policies 3.1-7 and 3.1-18 and 
CZC Section 20.496.020, because (a) the development would be constructed adjacent to (within 
5 to 15 feet of) endangered species ESHA (PAMB habitat) without maintaining a minimum 50-
foot buffer, (b) the County did not consider feasible alternative sites or configurations for the 
development that would avoid locating development within the ESHA buffer, and (c) the County 
has not demonstrated that the approved development complies with any guidelines and 
management practices established by the CDFG for the protection of the endangered PAMB. The 
approved building site for the residence is located 15 feet from the deed-restricted Point Arena 
mountain beaver (PAMB) habitat, and the approved site for the septic tank is located 5 feet from 
the designated PAMB habitat. 
 
As the County findings do not explain how locating the development within 5 feet of the deed 
restricted habitat area is consistent with the minimum 50-foot buffer requirement required by the 
Mendocino County certified LCP, staff believes that the project as approved raises a substantial 
issue of conformance with the above-cited policies. 
 
In addition, the County staff report, which recommended denial of the project based on its 
inability to make the required findings for approval, contends that there is a feasible site 
available on the parcel for a single family residence and associated structures. Locating the 
structures on the flatter, easternmost portion of the parcel near Navarro Way and locating the 
septic system downslope from the structures would not only allow for a minimum 50-foot 
setback between the nearest portion of the development (the leachfield area) and the ESHA, but 
also would reduce the amount of necessary grading for the driveway by not having to extend the 
driveway 125 feet down the slope to the detached garage. The applicant argues that the County 
staff’s recommended “feasible alternative” conflicts both with the applicants’ objectives and the 
Irish Beach Community CC&Rs.  However, the County’s decision to approve or deny the coastal 
development permit is independent of and unrelated to the subdivision’s CC&Rs; instead, the 
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County’s decision must be based on conformance of the development with the certified LCP and 
the public access policies of the Coastal Act. 
 
Furthermore, the County’s approval does not address what CDFG guidelines and management 
practices apply to protect the PAMB ESHA and how the approved project conforms with these 
guidelines and practices, as required by LUP Policy 3.1-18.  The CDFG was consulted on the 
project by the County and recommended that a 50-foot buffer be established to protect the 
ESHA. The County’s approval of the residence 15 feet from the ESHA and the septic tank 5 feet 
from the ESHA directly conflicts with CDFG’s minimum buffer width recommendation. 
 
Thus, because (1) a 5-foot buffer was approved and LUP Policy 3.1-7 does not allow ESHA 
buffers to be reduced to less than 50 feet and the Board of Supervisors’ findings for approval of 
the development do not address how the approved project is consistent with the ESHA buffer 
policies, and (2) the development has not been demonstrated to conform with CDFG guidelines 
and practices for the protection of endangered PAMB habitat, the degree of legal and factual 
support for the County’s approval of the project is low.  Furthermore, as the cumulative impact 
of the loss of rare and endangered species over time throughout the coastal zone has been 
significant, the appeal raises issues of statewide significance rather than just a local issue. 
 
Therefore, for all of the above reasons, staff believes that the project, as approved by the County, 
raises a substantial issue of conformance with the ESHA protection provisions of the certified 
LCP including, but not limited to, LUP Policies 3.1-7 and 3.1-18 and CZC Section 20.496.020. 
 
2.   Geologic Hazards
 
The appeal contends that the development approved by the County would be located on a bluff 
face, on the seaward side of the bluff edge, according to the bluff-edge determinations of both 
Dr. Mark Johnsson, the Coastal Commission’s staff geologist, and County planning staff.  The 
appeal contends that approval of development on a bluff face is inconsistent with the certified 
LCP, which prohibits development on bluff faces, except for developments that would 
substantially further the public welfare such as staircase accessways to beaches or pipelines to 
serve coastal-dependent industry. Furthermore, the appeal contends that the approved project is 
inconsistent with LCP policies that require that new structures be setback a sufficient distance 
from the edges of bluffs to ensure their safety from bluff erosion and cliff retreat during their 
economic life spans (75 years). 
 
The approved building site for the residence is in line with existing residences to the immediate 
north and south of the parcel.  According to assessor’s records, the residence to the immediate 
south (APN 132-020-06) has been in existence since 1972, predating the Coastal Act. The 
residence to the immediate north (APN 132-020-04) was approved by the Coastal Commission 
in 1991 (CDP No. 1-91-55).  The project was approved with a 50-foot geologic setback 
requirement; at that time the bluff edge on that particular property was determined to be 
approximately 176 feet south of Navarro Way. 
 
The applicants’ consulting engineer, Paoli Engineering & Surveying, disagrees with Dr. 
Johnsson’s contention that the entire lot is seaward of the bluff edge.  Paoli acknowledges that 
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the subject parcel is located on a marine terrace, but contends that an older marine terrace located 
to the west of the subject lot and much lower down the slope from the property at approximately 
120 feet in elevation.  This older terrace, Paoli contends, is approximately 135 feet wide, and it is 
on this older terrace that the bluff edge is located. Paoli contends that the bluff edge is located 
approximately 400 feet west of the approved development site.  This bluff edge determination is 
based on consideration of geologic processes such as plate tectonics and global warming, an 
analysis of 1964 and 2000 aerial photos, and geologic observations of the subject site and other 
sites in the region. 
 
The certified LCP does not include a definition of “bluff edge.”  Dr. Johnsson’s bluff edge 
determination is based on the definition of bluff edge found in Section 13577(h) of the 
Commission’s regulations.  Dr. Johnson concluded that because the coastal bluff at the subject 
site is broadly rounded near the top and levels off very nearly at the location of Navarro Way, 
applying the definition of Section 13577(h), the entire lot is on the bluff face.  The Coastal 
Permit Administrator, in his findings for denial of the project, which was subsequently 
overturned on appeal by the Board of Supervisors, agrees with Dr. Johnsson’s determination of 
bluff edge “because protection of public welfare is assured by taking the most conservative 
approach, and because the determination appears to be based on the application of an appropriate 
definition.”  Yet in its approval of the project on appeal, the County’s findings fail to address the 
project’s consistency with the requirements of both (1) LUP Policy 3.4-7 and CZC Section 
20.500.020(B)(1) that an approved building site will assure safety from bluff erosion and cliff 
retreat for the economic lifespan of the approved development, as well as (2) LUP Policy 3.4-10 
and CZC Section 20.500.020(B)(4), as the approved development is located on the bluff face and 
is not a type of development that would substantially further the public welfare such as staircase 
accessways to beaches or pipelines to serve coastal-dependent industry.  Therefore, a substantial 
issue is raised as to how the approved project conforms with the requirements of LCP policies 
prohibiting development on bluff faces. 
 
Paoli’s recommended geologic setback and calculation of bluff retreat rate is based on aerial 
photo analysis.  Paoli calculated bluff retreat rate to be approximately 0.83 feet per year and 
determined the 75-year blufftop setback distance to be 62 feet, which would locate the geologic 
setback approximately 350 feet west of the approved development. However, this bluff retreat 
rate evaluation did not include a quantitative slope stability analysis (QSSA), which is the 
necessary method for determining a site’s “factor of safety,” or the numerical “confidence” in the 
stability of the slope.  Typically, the development setback line to assure safety from marginally 
stable slopes is simply the line corresponding to a “factor of safety” of 1.5.   
 
Because the bluff retreat evaluation did not include a QSSA, a substantial issue is also raised as 
to whether the “factor of safety” for the subject parcel is greater or less than (or equal to) the 
recommended safety standard of 1.5.  If it is less than 1.5, permitting development on the site 
would be in conflict with LUP 3.4-7 and CZC §20.500.020, which require that new structures be 
set back a sufficient distance from the bluff edge to ensure their safety from bluff erosion and 
cliff retreat during their economic life spans, and with CZC §20.500.010, which requires that 
new development shall minimize risk to life and property, assure structural integrity and 
stability, and neither create nor contribute significantly to erosion, geologic instability, or 
destruction of the site or surrounding areas.  QSSAs have consistently been required by the 
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Commission for projects on blufftop parcels for a number of years, since the method satisfies 
generally accepted scientific standards and provides reliable information regarding slope 
stability. 
 
Thus, for all of the above reasons, staff believes that the project, as approved by the County, 
raises a substantial issue of conformance with the geologic hazard provisions of the certified 
LCP including, but not limited to, LUP Policies 3.4-7 and 3.4-10 and CZC Sections 20.500.010 
and 20.500.020. 
 
3.   Grading, Erosion, & Runoff
 
The appeal contends that the approved development is inconsistent with LCP policies regarding 
grading, erosion, and runoff, which require that new development be designed to best fit the 
topography, soils, and other conditions of the site.  According to the appeal, rather than locating 
the development on the least steeply sloping portions of the site where grading would be 
minimized and development would better fit the topography, the approved residence will be 
located on the steepest and most westward portion of the parcel outside of the deed-restricted 
PAMB habitat area where much greater grading will be required.  The appeal contends that the 
amount of necessary grading would be greatly reduced if the residential and garage structures 
were to be located near the road and the leach fields were to be located west of the structures, as 
the approved driveway will be approximately 125 feet long and 12 feet wide and will necessitate 
a retaining wall on its uphill side. 
 
The County staff report, which recommended denial of the project based on its inability to make 
the required findings for approval, contends that there is a feasible site available on the parcel for 
a single family residence and associated development.  Locating the structures on the flatter, 
easternmost portion of the parcel near Navarro Way and locating the septic system downslope 
from the structures would not only reduce the amount of necessary grading for the driveway by 
not having to extend the driveway 125 feet down the slope to the detached garage, but also it 
would allow for a minimum 50-foot setback between the nearest portion of the development (the 
leachfield area) and the ESHA. The County’s findings for approval do not address how the 
approved development will be planned to fit the topography, soils, geology, hydrology, and other 
conditions existing at the site to keep the grading to an absolute minimum.   
 
The applicants, at the Board of Supervisors appeal hearing, proposed an alternative design of the 
project that would reduce the amount of grading necessary by approximately 130 cubic yards to 
a total of 75 cubic yards.  However, the project description was not amended to incorporate this 
alternative design, as the notice of final action indicates that the approved project is the original 
project described in the County staff report.  Therefore, notwithstanding the possibility of 
locating the house on the flatter area of the property near the road to reduce grading, an 
alternative for reducing the amount of grading even at the approved location may exist. 
 
Given the existence of alternatives that would significantly reduce the amount of grading 
required for the approved project, the degree of legal and factual support for the County’s 
decision is low.  Therefore, for all of the above reasons, staff believes that the project, as 
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approved by the County, raises a substantial issue of conformance with the grading, erosion, and 
runoff provisions of the certified LCP including, but not limited to, CZC Section 20.492.010(B). 
 
In conclusion, for all of the reasons discussed above, staff recommends that the Commission 
find that the contentions are valid grounds for an appeal, and that the contentions raise a 
substantial issue of conformity of the approved development with the certified LCP. 
 
The motion to adopt the staff recommendation of Substantial Issue is found on Page No. 8.  
 
 

 
STAFF NOTES: 

 
1. Appeal Process 
 
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited 
appeals to the Coastal Commission of certain local government actions on coastal development 
permits (Coastal Act Section 30603). 
 
Section 30603 states that an action taken by a local government on a coastal development permit 
application may be appealed to the Commission for certain kinds of developments, including 
developments located within certain geographic appeal areas, such as those located between the 
sea and the first public road paralleling the sea, or within three hundred feet of the inland extent 
of any beach, or of the mean high tide line of the sea where there is no beach, or within one 
hundred feet of any wetland or stream, or within three hundred feet of the top of the seaward face 
of any coastal bluff, or those located in a sensitive coastal resource area. Furthermore, 
developments approved by counties may be appealed if they are not designated the “principal 
permitted use" under the certified LCP.  Finally, developments which constitute major public 
works or major energy facilities may be appealed, whether approved or denied by the city or 
county.  The grounds for an appeal are limited to an allegation that the development does not 
conform to the standards set forth in the certified local coastal program and, if the development 
is located between the first public road and the sea, the public access policies set forth in the 
Coastal Act. 
 
The subject development is appealable to the Commission pursuant to Section 30603 of the 
Coastal Act because the approved development is located (1) between the sea and the first public 
road paralleling the sea, and (2) within 300 feet of the top of the seaward face of a coastal bluff.   
 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue of conformity of the approved 
project with the certified LCP.  Since the staff is recommending substantial issue, unless three 
Commissioners object, it is presumed that the appeal raises a substantial issue and the 
Commission may proceed to its de novo review.   
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If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal raises a 
substantial issue.  It takes a majority of Commissioners present to find that no substantial issue is 
raised.  The only persons qualified to testify before the Commission on the substantial issue 
question are the applicants, the appellants, and persons who made their views known to the local 
government (or their representatives).  Testimony from other persons regarding substantial issue 
must be submitted in writing.   
 
Unless it is determined that there is no substantial issue, the Commission will proceed to the de 
novo portion of the appeal hearing and review the merits of the proposed project.  This de novo 
review may occur at the same or subsequent meeting.  If the Commission were to conduct a de 
novo hearing on the appeal, the applicable test for the Commission to consider would be whether 
the development is in conformity with the certified Local Coastal Program and the public access 
policies of the Coastal Act.  
 
2. Filing of Appeal
 
One appeal was filed from Commissioners Pat Kruer and Sara Wan on November 6, 2007 
(Exhibit No. 16).  The appeal was filed with the Commission in a timely manner, within 10 
working days of receipt by the Commission of the County's Notice of Final Action on October 
23, 2007 (Exhibit No. 15). 
 
_________________________________________________________________  __  
 
I. STAFF RECOMMENDATION, MOTION & RESOLUTION ON SUBSTANTIAL 

ISSUE 
 
Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff recommends 
that the Commission determine that a substantial issue exists with respect to the grounds on 
which the appeal has been filed.  The proper motion is: 
 

Motion: 
 
I move that the Commission determine that Appeal No. A-1-MEN-07-047 raises No 
Substantial Issue with respect to the grounds on which the appeal has been filed under 
Section 30603 of the Coastal Act. 
 

Staff Recommendation:  
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  
The motion passes only by an affirmative vote of the majority of the appointed Commissioners 
present. 
 
Resolution to Find Substantial Issue: 
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The Commission hereby finds that Appeal No. A-1-MEN-07-047 presents a substantial issue 
with respect to the grounds on which the appeal has been filed under Section 30603 of the 
Coastal Act regarding consistency with the Certified Local Coastal Plan and the public access 
and recreation policies of the Coastal Act. 
 
 
II. FINDINGS & DECLARATIONS 
 
The Commission hereby finds and declares the following: 
 
A. APPELLANT’S CONTENTIONS 
 
The Commission received one appeal of the County of Mendocino’s decision to conditionally 
approve the development from Commissioners Pat Kruer and Sara Wan. The County of 
Mendocino approved Coastal Development Permit (CDP) No. 76-2006 for development of a 
single-story single family residence, decks, covered porch, detached garage, concrete driveway, 
underground propane tank, trash enclosure, on-site septic system, and connection to utilities and 
community water. The approved development is located in the Irish Beach Subdivision, 
approximately four miles north of the town of Manchester, on a west-facing slope near the 
ocean, at 14820 Navarro Way. 
 
The appeal raises three main contentions alleging inconsistency of the approved project with the 
County’s certified LCP.  The appeal’s contentions are summarized below, and the full text of the 
appeal is included as Exhibit No. 16. 
   

1. Environmentally Sensitive Habitat Areas (ESHA)   
 
The appeal contends that approval of the subject development is inconsistent with the ESHA 
policies of the certified LCP because (a) the development would be constructed adjacent to 
(within 5 feet of) endangered species ESHA [Point Arena mountain beaver (PAMB) habitat] 
without maintaining a minimum 50-foot buffer, as is required by the LCP; (b) the County did not 
fully evaluate feasible alternative sites or configurations for the development that would avoid 
locating development within the ESHA buffer; and (c) the County has not demonstrated that the 
approved development complies with any guidelines and management practices established by 
the California Department of Fish and Game (CDFG) for the protection of the endangered 
PAMB. 
 

2. Geologic Hazards  
 
The appeal contends that the development approved by the County would be located on a bluff 
face, on the seaward side of the bluff edge, according to the bluff-edge determinations of both 
Dr. Mark Johnsson, the Coastal Commission’s staff geologist, and County planning staff.  The 
appeal contends that approval of development on a bluff face is inconsistent with the certified 
LCP, which prohibits development on bluff faces, except for developments that would 
substantially further the public welfare such as staircase accessways to beaches or pipelines to 
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serve coastal-dependent industry. Furthermore, the appeal contends that the approved project is 
inconsistent with LCP policies that require that new structures be setback a sufficient distance 
from the edges of bluffs to ensure their safety from bluff erosion and cliff retreat during their 
economic life spans (75 years).    
 

3. Grading, Erosion, & Runoff  
 
The appeal contends that the approved development is inconsistent with LCP policies regarding 
grading, erosion, and runoff, which require that new development be designed to best fit the 
topography, soils, and other conditions of the site.  According to the appeal, rather than locating 
the development on the eastern, most gently sloping portions of the site where grading would be 
minimized and development would better fit the topography, the approved residence would be 
located on the steepest and most westward portion of the parcel outside of the deed-restricted 
PAMB habitat area (a deed-restricted conservation easement was established over the PAMB 
habitat on the western half of the property in an agreement with the U.S. Fish and Wildlife 
Service in 2006).  The appeal contends that the amount of necessary grading would be greatly 
reduced if the residential and garage structures were to be located near the road and the leach 
fields were to be located west of the structures rather than the other way around, as was approved 
by the County, as the approved driveway will be approximately 125 feet long and 12 feet wide 
and will necessitate a retaining wall on its uphill side. 
 
B. LOCAL GOVERNMENT ACTION    
 
On June 28, 2007, the Mendocino County Coastal Permit Administrator denied the project.  On 
July 3, 2007, the applicants appealed the Coastal Permit Administrator’s denial to the Mendocino 
County Board of Supervisors.  On October 2, 2007, the Board conditionally approved Coastal 
Development Permit (CDP) No. 76-2006 for construction of the project.  
 
The Board imposed nine special conditions of approval, four of which pertains to the appeal’s 
three main contentions:   
 

• County Special Condition No. 1 requires that, prior to issuance of the building permit, a 
landscape plan be submitted for approval by the Coastal Permit Administrator in 
compliance with the PAMB deed restriction (a deed-restricted conservation easement was 
established over the PAMB habitat on the western half of the property in an agreement 
with the U.S. Fish and Wildlife Service in 2006), which prohibits alteration or removal of 
existing vegetation.  Special Condition No. 1 also requires planting of local native grasses 
and shrubs for erosion control purposes (in compliance with the recommendations of the 
consulting engineer).   

 
• County Special Condition No. 2 requires that, prior to issuance of the coastal 

development permit (CDP), the applicants execute and record a deed restriction, which, 
among other things, prohibits the construction of a bluff or shoreline protective device to 
protect the approved structures in the event that they are subject to damage or other 
erosional hazards in the future.   
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• County Special Condition No. 3 requires that, prior to issuance of the CDP, a grading 
plan approved by a California licensed architect or engineer be submitted for approval by 
the Coastal Permit Administrator, which clarifies the total amounts and locations of 
proposed cut and fill, requires adherence to the Erosion Control Plan development by the 
consulting engineer, and restricts ground disturbing activities to the dry season period of 
July 1 through October 31.   

 
• County Special Condition No. 5 designates the PAMB habitat on the western half of the 

parcel as ESHA, requires its protection from development and disturbance in perpetuity, 
and restricts development, other than that approved by the County, within the 50-foot 
buffer area surrounding the designated PAMB habitat.  Special Condition No. 5 further 
restricts ground-disturbing activities during the PAMB breeding season (December 15 
through June 30); encourages exclusion of domestic pets from the designated PAMB 
habitat area; requires, prior to issuance of the building permit, erection of a temporary 
barrier between the PAMB habitat area and the remainder of the parcel; and requires 
erection of a permanent fence at least 36 inches tall within six months after initiation of 
construction activities, which is to be inspected for condition compliance prior to final 
clearance of the building permit. 

 
The County issued a Notice of Final Action, which was received by Commission staff on 
October 23, 2007 (Exhibit No. 15).  The County Board of Supervisors’ approval of the project 
was appealed to the Coastal Commission in a timely manner, on November 6, 2007, within 10-
working days after receipt by the Commission of the Notice of Final Local Action on October 
23, 2007 (Exhibit No. 16).   
 
C. PROJECT DESCRIPTION 
 
The approved development is located in the Irish Beach Subdivision, approximately four miles 
north of the town of Manchester, on the south side of Navarro Way (CR 553), approximately 250 
feet southwest of its intersection with State Highway 1, on a west-facing slope near the ocean, at 
14820 Navarro Way (APN 132-020-05) (see Exhibit Nos. 1-4). 
 
The development as approved by the County involves construction of a 1,336-square-foot single-
story single family residence with a maximum average height of 20 feet above finished grade; 
327 square feet of decks; 85 square feet of covered porch; a 305-square-foot detached garage 
with a maximum average height of 13 feet above finished grade; 1,200 square feet of concrete 
driveway; installation of an underground propane tank, 24-square-foot trash enclosure, and an 
on-site septic system; and connection to utilities and community water (see Exhibit No. 5). 
 
The approved building site for the residence is located on the most westward portion of the 
parcel outside of the deed-restricted Point Arena mountain beaver (PAMB) habitat area, 
approximately 15 feet from the ESHA.  This portion of the parcel is steep, with maximum slopes 
exceeding 40 percent. A steep driveway 125 in length, which includes a 3-foot retaining wall on 
its east side, will provide access to the detached garage, which will be located just east of the 
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residence. The approved site for the septic leach field is located on the flattest portion of the 
parcel, near the road.  The approved site for the septic tanks is located 5 feet from the ESHA, on 
the west side of the residence (see Exhibit No. 5). 
 
The development is located within the Irish Beach Community Subdivision, which was 
subdivided in 1965, prior to enactment of the Coastal Act.  As such, the development is subject 
to the Irish Beach Community CC&Rs, which include minimum building standards on view 
corridors (relative to views to the ocean and scenic coastal areas from other lots in the 
subdivision), minimum building size (1,200 square feet, excluding garage, porch, and decks), 
setback requirements (minimum 28-foot side yard setbacks between residences), height 
limitations (structure height is not to exceed the height of a horizontal plane 16 feet above the 
mean natural grade at any point on the perimeter foundation), off-street parking (each 
development is to include the location of a 2-car garage, whether constructed or not), roof slopes 
(minimum 4:12 pitch), and other standards (see Exhibit No. 6). 
 
The Irish Beach Architectural Design Committee granted five variances from the CC&Rs to the 
applicants for the approved development, including (a) height variance of 2’4” above 16-foot 
limit; (b) north side yard setback variance; (c) no stepped foundation on a steeply sloped lot; (d) 
roof pitch of 3:12 instead of 4:12; and (e) single car garage instead of 2-car garage (see Exhibit 
No. 6). 
 
In addition to the project components described above, the County approved the applicants’ 
erosion control plan prepared by Paoli Engineering & Surveying and dated June 11, 2007 
(Exhibit No. 7), which includes the following erosion control measures: (1) using concrete pier 
and grade beam foundations to help eliminate soil creep and erosion within the building 
envelope; (2) locating the septic system on the least steep part of the lot (the eastern end); (3) 
replanting all cut and fill slopes with erosion-controlling vegetation; (4) paving the driveway 
with concrete to eliminate erosion on the roadway surface; (5) collecting runoff from the 
driveway and roofs in a storm drain system and disposing of in a leaching trench west of the 
house, which is an area of rapid leaching; (6) erecting silt fences during construction to prevent 
loose soils from moving west of the construction site; (7) removing unused excavated spoils 
from the lot; (8) refraining from earthwork on rainy days and keeping stockpiled materials 
covered and surrounded with silt fences to avoid runoff; and (8) implementing the restrictions on 
access, disturbance, and construction time periods related to the designated Point Arena habitat 
on the western side of the parcel, which will minimize human-induced erosion on the lot. 
 
D. SITE DESCRIPTION 
 
The subject property, which is approximately 0.48-acre in size, is located on a west-facing 
marine terrace and extends down a coastal bluff, but it is not the most westward lot on the bluff; 
there is a neighboring lot designated as Open Space under separate ownership located halfway up 
the bluff between the subject lot and the ocean (see page 1 of Exhibit No. 5).  Elevations across 
the subject parcel range from approximately 120 feet above mean sea level at the western end to 
approximately 300 feet above mean sea level at the eastern end near Navarro Way. According to 
the applicants’ botanical consultant (BioConsultant LLC), the entire lot is sloped westward, with 
slopes ranging from 8 degrees [~14 percent] on the upper terrace to 40 degrees [~84 percent] on 



William & Marcia McConnell 
A-1-MEN-07-047 
Page 13 
 
the steep ocean bluff.  Slopes within the approved project footprint range from 22.5 to 41.5 
percent (averaging 33 percent), according to measurements taken on a site visit by County 
planning staff (Exhibit No. 8).   
 
The vegetation communities on the property include Nonnative Grassland (type #42.000.00 per 
CDFG 2003) on the eastern, upper-most, more gently sloping portion of the parcel, and Coastal 
Scrub (type #32.000.00 per CDFG 2003) on the progressively steeper slopes (BioConsultant 
LLC May 2006 botanical survey report and June 2007 addendum to the botanical survey). The 
botanical surveys revealed no rare plant species or community types present on the property.  
The Nonnative Grassland community is dominated by exotic (and in some cases invasive) 
species such as Velvet grass (Holcus lanatus), soft chess (Bromus hordeaceus), ripgut brome (B. 
diandrus), rattlesnake grass (Briza maxima), Wild radish (Raphanus sativus), and others.  The 
Coastal Scrub community is dominated by native species such as Thimbleberry (Rubus 
parviflorus), Pacific bramble (R. ursinus), Coyote brush (Baccharis pilularis), Cow parsnip 
(Heracleum lanatum), Poison-oak (Toxicodendron diversilobum), Henderson’s angelica 
(Angelica hendersonii), and others. According to botanical reports prepared by BioConsultant 
LLC dated May 2006 and June 2007 (Exhibit No. 9), disturbance (mowing and shrub removal) 
that occurred at some point after October 2005 and before April 2006 (based on aerial photo and 
survey history) modified the eastern, upper-most portion of the parcel, altering the vegetation on 
this upper section from Coastal Scrub with scattered grassy openings to Nonnative Grassland 
with scattered Coastal Scrub remnants. 
 
A habitat assessment and survey conducted on the property by BioConsultant LLC in April 2006 
for the Point Arena mountain beaver (PAMB) (Exhibit No. 10) reports “good to excellent 
quality” habitat with an estimated 200+ active PAMB burrows throughout the Coastal Scrub 
habitat on the parcel.  Burrows also were observed in the disturbed, eastern portion of the parcel, 
where (as discussed above) mowing and shrub removal reportedly occurred in late 2005 or early 
2006, altering the habitat from Coastal Scrub to Nonnative Grassland.  Point Arena mountain 
beaver (Aplodontia rufa nigra) is a federally-listed endangered species protected under the 
Endangered Species Act of 1973.  The species is also listed as a California Species of Concern 
by the California Department of Fish and Game (CNDDB RareFind 3.1.1), and its habitat meets 
the definition of “environmentally sensitive” (ESHA) under the County’s certified LCP (see 
Section II-E-1-a below).   
 
Because PAMB burrows were observed throughout much of the subject property and there was 
likelihood of “incidental take” of PAMB as a result of future development of the parcel, 
BioConsultant LLC initiated technical assistance from the U.S. Fish and Wildlife Service (FWS) 
in April of 2006. The FWS determined (in its response to request for technical assistance dated 
June 7, 2006) that with appropriate protective measures, the development would not be likely to 
result in incidental take of PAMB. Recommended protective measures included designating and 
protecting in perpetuity the currently suitable and occupied habitat on the parcel.  Thus, the 
applicants established, in cooperation with FWS, a deed-restricted conservation easement over 
the approximately western half of the property, which prohibits certain activities within the 
designated PAMB habitat on the parcel, including vegetation alteration or removal, ground 
disturbance, and rodent control (see Exhibit No. 11).  The deed restriction also requires that a 
barrier at least 18-inches tall and constructed of rock, wood, or other durable material be 
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established between the designated habitat area and the remainder of the parcel to prevent 
domestic pets and other disturbance from impacting the PAMB habitat. The FWS also 
recommended removal of a single cypress tree near the eastern boundary of the designated 
habitat area to enhance PAMB habitat and restriction of construction during the PAMB breeding 
season (December 15 to June 30). 
 
The parcel is classified on the Coastal Plan Map as Rural Residential Five Acres Minimum with 
an alternate zoning of Suburban Residential 12,000-square-foot minimum. The parcel is 
similarly zoned RR:L-5 [SR: L-12,000].  The Suburban Residential zoning designation applies, 
as the parcel is under 1 acre in size. 
 
The approved building site for the residence is in line with existing residences to the immediate 
north and south of the parcel (see page 1 of Exhibit No. 5).  According to assessor’s records, the 
residence to the immediate south (APN 132-020-06) has been in existence since 1972, predating 
the Coastal Act.  The residence to the immediate north (APN 132-020-04) was approved by the 
Coastal Commission in 1991 (CDP No. 1-91-55).  The project was approved with a 50-foot 
geologic setback requirement; at that time the bluff edge on that particular property was 
determined to be approximately 176 feet south of Navarro Way. 
 
The subject site is not located within an area designated as “highly scenic” in the County’s 
certified LCP.  However, views of the ocean are afforded through the site from Navarro Way, a 
public street. 
 
E. SUBSTANTIAL ISSUE ANALYSIS 
 
Section 30603(b)(1) of the Coastal Act states: 
 

The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation 
that the development does not conform to the standards set forth in the certified local 
coastal program or the public access policies set forth in this division. 

                      
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 

 
With respect to appeals to the commission after certification of a local coastal program, 
that no substantial issue exists with respect to the grounds on which an appeal has been 
filed pursuant to Section 30603. 

 
The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. 
The Commission's regulations indicate simply that the Commission will hear an appeal unless it 
“finds that the appeal raises no significant question.” [California Code of Regulations, Title 14, 
Section 13115(b)].  In previous decisions on appeals, the Commission has been guided by the 
following factors: 
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1. The degree of factual and legal support for the local government's decision that the 

development is consistent or inconsistent with the certified LCP and with the public 
access policies of the Coastal Act; 

2. The extent and scope of the development as approved or denied by the local government; 

3. The significance of the coastal resources affected by the decision; 

4. The precedential value of the local government's decision for future interpretations of its 
LCP; and 

5. Whether the appeal raises only local issues, or those of regional or statewide significance. 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may obtain 
judicial review of the local government's coastal permit decision by filing a petition for a writ of 
mandate pursuant to Code of Civil Procedure, Section 1094.5. 
 
All of the contentions raised by the appellants present potentially valid grounds for appeal in that 
they allege the project’s inconsistency with policies of the certified LCP.  The contentions allege 
that the approval of the project by the County is inconsistent with LCP provisions regarding (1) 
environmentally sensitive habitat areas (ESHA), (2) geologic hazards, and (3) grading, erosion, 
and runoff.  In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that with respect to the allegations, the appeal raises a substantial issue 
with regard to the approved project’s conformance with the certified Mendocino County LCP.  
 
1. Allegations Raising Substantial Issue: 
 
 a.  Development Adjacent to Environmentally Sensitive Habitat Areas  
 
The appeal contends that the approval of development is inconsistent with the environmentally 
sensitive habitat area (ESHA) policies of the certified LCP, which require, in part, (1) a 
minimum 50-foot buffer from rare plant ESHA, and (2) that structures be allowed in the ESHA 
buffer only if there is no other feasible site available on the parcel.  The approved building site 
for the residence is located 15 feet from the designated Point Arena mountain beaver (PAMB) 
habitat, and the approved site for the septic tank is located 5 feet from the designated PAMB 
habitat. 
 
LCP Policies: 
 
Environmentally Sensitive Habitat Areas (ESHA) are defined in Section 3.1 of the Mendocino 
County Land Use Plan (LUP) as follows: 
 

Any areas in which plant or animal life or their habitats are either rare or especially 
valuable because of their special nature or role in an ecosystem and which could be 
easily disturbed or degraded by human activities and developments. 

 
Coastal Zoning Code (CZC) Section 20.496.010 “Environmentally Sensitive Habitat and other 
Resource Areas—Purpose” states the following (emphasis added): 
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…Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams, 
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, 
areas of pygmy vegetation which contain species of rare or endangered plants and 
habitats of rare and endangered plants and animals. 

 
LUP Policy 3.1-7 states the following (emphasis added): 
 

A buffer area shall be established adjacent to all environmentally sensitive habitat areas. 
The purpose of this buffer area shall be to provide for a sufficient area to protect the 
environmentally sensitive habitat from significant degradation resulting from future 
developments. The width of the buffer area shall be a minimum of 100 feet, unless an 
applicant can demonstrate, after consultation and agreement with the California 
Department of Fish and Game, and County Planning Staff, that 100 feet is not necessary 
to protect the resources of that particular habitat area and the adjacent upland 
transitional habitat function of the buffer from possible significant disruption caused by 
the proposed development. The buffer area shall be measured from the outside edge of 
the environmentally sensitive habitat areas and shall not be less than 50 feet in width. 
New land division shall not be allowed which will create new parcels entirely within a 
buffer area.  Developments permitted within a buffer area shall generally be the same as 
those uses permitted in the adjacent environmentally sensitive habitat area and must 
comply at a minimum with each of the following standards:  

 
1. It shall be sited and designed to prevent impacts which would significantly degrade 

such areas;  
 

2. It shall be compatible with the continuance of such habitat areas by maintaining their 
functional capacity and their ability to be self-sustaining and to maintain natural 
species diversity; and  
 

3. Structures will be allowed within the buffer area only if there is no other feasible site 
available on the parcel. Mitigation measures, such as planting riparian vegetation, 
shall be required to replace the protective values of the buffer area on the parcel, at a 
minimum ratio of 1:1, which are lost as a result of development under this solution. 
 

LUP Policy 3.1-18 states the following (emphasis added): 
 
Public access to sensitive wildlife habitats such as rookeries or haulout areas shall be 
regulated, to insure that public access will not significantly adversely affect the sensitive 
resources being protected.  
 
Development within buffer areas recommended by the California Department of Fish and 
Game to protect rare or endangered wildlife species and their nesting or breeding areas 
shall meet guidelines and management practices established by the Department of Fish 
and Game, and must be consistent with other applicable policies of this plan. 
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CZC Section 20.496.020 “Environmentally Sensitive Habitat and other Resource Areas—
Development Criteria” states the following (emphasis added): 
 

(A) Buffer Areas. A buffer area shall be established adjacent to all environmentally 
sensitive habitat areas. The purpose of this buffer area shall be to provide for a sufficient 
area to protect the environmentally sensitive habitat from degradation resulting from 
future developments and shall be compatible with the continuance of such habitat areas. 
 

(1) Width. The width of the buffer area shall be a minimum of one hundred (100) feet, 
unless an applicant can demonstrate, after consultation and agreement with the 
California Department of Fish and Game, and County Planning staff, that one 
hundred (100) feet is not necessary to protect the resources of that particular habitat 
area from possible significant disruption caused by the proposed development. The 
buffer area shall be measured from the outside edge of the Environmentally Sensitive 
Habitat Areas and shall not be less than fifty (50) feet in width. New land division 
shall not be allowed which will create new parcels entirely within a buffer area. 
Developments permitted within a buffer area shall generally be the same as those 
uses permitted in the adjacent Environmentally Sensitive Habitat Area. 
 
Standards for determining the appropriate width of the buffer area are as follows: 

 
(a) Biological Significance of Adjacent Lands. Lands adjacent to a wetland, 
stream, or riparian habitat area vary in the degree to which they are functionally 
related to these habitat areas. Functional relationships may exist if species 
associated with such areas spend a significant portion of their life cycle on 
adjacent lands. The degree of significance depends upon the habitat requirements 
of the species in the habitat area (e.g., nesting, feeding, breeding, or resting). 
Where a significant functional relationship exists, the land supporting this 
relationship shall also be considered to be part of the ESHA, and the buffer zone 
shall be measured from the edge of these lands and be sufficiently wide to protect 
these functional relationships. Where no significant functional relationships exist, 
the buffer shall be measured from the edge of the wetland, stream, or riparian 
habitat that is adjacent to the proposed development. 
 
(b) Sensitivity of Species to Disturbance. The width of the buffer zone shall be 
based, in part, on the distance necessary to ensure that the most sensitive species 
of plants and animals will not be disturbed significantly by the permitted 
development. Such a determination shall be based on the following after 
consultation with the Department of Fish and Game or others with similar 
expertise: 
 
(i) Nesting, feeding, breeding, resting, or other habitat requirements of both 

resident and migratory fish and wildlife species; 
 

(ii) An assessment of the short-term and long-term adaptability of various 
species to human disturbance; 
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(iii) An assessment of the impact and activity levels of the proposed 
development on the resource. 

 
(c) Susceptibility of Parcel to Erosion. The width of the buffer zone shall be 
based, in part, on an assessment of the slope, soils, impervious surface coverage, 
runoff characteristics, and vegetative cover of the parcel and to what degree the 
development will change the potential for erosion. A sufficient buffer to allow for 
the interception of any additional material eroded as a result of the proposed 
development should be provided. 

 
(d) Use of Natural Topographic Features to Locate Development. Hills and 
bluffs adjacent to ESHA's shall be used, where feasible, to buffer habitat areas. 
Where otherwise permitted, development should be located on the sides of hills 
away from ESHA's. Similarly, bluff faces should not be developed, but shall be 
included in the buffer zone. 

 
(e) Use of Existing Cultural Features to Locate Buffer Zones. Cultural features 
(e.g., roads and dikes) shall be used, where feasible, to buffer habitat areas. 
Where feasible, development shall be located on the side of roads, dikes, 
irrigation canals, flood control channels, etc., away from the ESHA. 

 
(f) Lot Configuration and Location of Existing Development. Where an existing 
subdivision or other development is largely built-out and the buildings are a 
uniform distance from a habitat area, at least that same distance shall be required 
as a buffer zone for any new development permitted. However, if that distance is 
less than one hundred (100) feet, additional mitigation measures (e.g., planting of 
native vegetation) shall be provided to ensure additional protection. Where 
development is proposed in an area that is largely undeveloped, the widest and 
most protective buffer zone feasible shall be required. 

 
(g) Type and Scale of Development Proposed. The type and scale of the proposed 
development will, to a large degree, determine the size of the buffer zone 
necessary to protect the ESHA. Such evaluations shall be made on a case-by-case 
basis depending upon the resources involved, the degree to which adjacent lands 
are already developed, and the type of development already existing in the area… 

 
(2) Configuration. The buffer area shall be measured from the nearest outside edge 
of the ESHA (e.g., for a wetland from the landward edge of the wetland; for a stream 
from the landward edge of riparian vegetation or the top of the bluff). 

 
(3) Land Division. New subdivisions or boundary line adjustments shall not be 
allowed which will create or provide for new parcels entirely within a buffer area. 

 
(4) Permitted Development. Development permitted within the buffer area shall 
comply at a minimum with the following standards: 
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(a) Development shall be compatible with the continuance of the adjacent habitat 
area by maintaining the functional capacity, their ability to be self-sustaining and 
maintain natural species diversity. 

 
(b) Structures will be allowed within the buffer area only if there is no other 
feasible site available on the parcel. 

 
(c) Development shall be sited and designed to prevent impacts which would 
degrade adjacent habitat areas. The determination of the best site shall include 
consideration of drainage, access, soil type, vegetation, hydrological 
characteristics, elevation, topography, and distance from natural stream 
channels.  The term "best site" shall be defined as the site having the least impact 
on the maintenance of the biological and physical integrity of the buffer strip or 
critical habitat protection area and on the maintenance of the hydrologic capacity 
of these areas to pass a one hundred (100) year flood without increased damage 
to the coastal zone natural environment or human systems. 

 
(d) Development shall be compatible with the continuance of such habitat areas 
by maintaining their functional capacity and their ability to be self-sustaining and 
to maintain natural species diversity. 

 
(e) Structures will be allowed within the buffer area only if there is no other 
feasible site available on the parcel. Mitigation measures, such as planting 
riparian vegetation, shall be required to replace the protective values of the 
buffer area on the parcel, at a minimum ratio of 1:1, which are lost as a result of 
development under this solution. 

 
(f) Development shall minimize the following: impervious surfaces, removal of 
vegetation, amount of bare soil, noise, dust, artificial light, nutrient runoff, air 
pollution, and human intrusion into the wetland and minimize alteration of 
natural landforms. 

 
(g) Where riparian vegetation is lost due to development, such vegetation shall be 
replaced at a minimum ratio of one to one (1:1) to restore the protective values of 
the buffer area. 

 
(h) Aboveground structures shall allow peak surface water flows from a one 
hundred (100) year flood to pass with no significant impediment. 

 
(i) Hydraulic capacity, subsurface flow patterns, biological diversity, and/or 
biological or hydrological processes, either terrestrial or aquatic, shall be 
protected. 

 
(j) Priority for drainage conveyance from a development site shall be through the 
natural stream environment zones, if any exist, in the development area. In the 
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drainage system design report or development plan, the capacity of natural 
stream environment zones to convey runoff from the completed development shall 
be evaluated and integrated with the drainage system wherever possible. No 
structure shall interrupt the flow of groundwater within a buffer strip. 
Foundations shall be situated with the long axis of interrupted impermeable 
vertical surfaces oriented parallel to the groundwater flow direction. Piers may 
be allowed on a case by case basis. 

 
(k) If findings are made that the effects of developing an ESHA buffer area may 
result in significant adverse impacts to the ESHA, mitigation measures will be 
required as a condition of project approval. Noise barriers, buffer areas in 
permanent open space, land dedication for erosion control, and wetland 
restoration, including off-site drainage improvements, may be required as 
mitigation measures for developments adjacent to environmentally sensitive 
habitats. (Ord. No. 3785 (part), adopted 1991) 

 
Discussion: 
 
As discussed above in Section II-D, a habitat assessment and survey conducted on the property 
by BioConsultant LLC in April 2006 for the Point Arena mountain beaver (PAMB) reports 
“good to excellent quality” habitat with an estimated 200+ active PAMB burrows throughout the 
Coastal Scrub habitat on the parcel (Exhibit No. 10).  Burrows also were observed in the 
disturbed, eastern portion of the parcel, where (as discussed above in Section II-D) mowing and 
shrub removal reportedly occurred in late 2005 or early 2006, altering the habitat from Coastal 
Scrub to Nonnative Grassland.  Point Arena mountain beaver (Aplodontia rufa nigra) is a 
federally-listed endangered species protected under the Endangered Species Act of 1973.  The 
species is also listed as a California Species of Concern by the California Department of Fish and 
Game (CNDDB RareFind 3.1.1), and its habitat meets the definition of “environmentally 
sensitive” (ESHA) under LUP Section 3.1 and CZC Section 20.496.010 cited above.   
 
U.S. Fish and Wildlife (FWS) standards for “no-take” of individuals of the species prohibit noise 
disturbance (including chain saws and weed eaters) within 100 feet of active burrows during the 
breeding season (December 15 to June 30); ground vibration disturbance (including soil 
excavation and air compressors) within 100 feet of active burrows during the breeding season 
and not within 50 feet during the remainder of the year; and habitat modification and removal of 
PAMB habitat (including mowing, grazing, plowing, cultivation of nonnative vegetation, 
herbicide application, paving, and road construction) within 400 feet of active burrows. As 
further discussed above in Section II-D, because PAMB burrows were observed throughout 
much of the subject property and there was likelihood of “incidental take” of PAMB as a result 
of development of the parcel, BioConsultant LLC initiated technical assistance from the FWS in 
April of 2006 to determine whether construction of the development subsequently approved by 
the County would be consistent with Endangered Species Act requirements.  The FWS 
determined (in its response to request for technical assistance dated June 7, 2006) that with 
appropriate protective measures, the development subsequently approved by the County would 
not be likely to result in incidental take of PAMB.  Recommended protective measures include 
designating and protecting in perpetuity the currently suitable and occupied habitat on the parcel. 
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Thus, the applicants recorded, in cooperation with FWS, a conservation easement and deed 
restriction, which prohibits certain activities within the designated PAMB habitat on the over the 
approximately western half of the parcel, including vegetation alteration or removal, ground 
disturbance, and rodent control (Exhibit No. 11).  The deed restriction also requires that a barrier 
at least 18-inches tall and constructed of rock, wood, or other durable material be established 
between the deed-restricted habitat area and the remainder of the parcel to prevent domestic pets 
and other disturbance from impacting the deed-restricted PAMB habitat.  The FWS also 
recommended removal of a single cypress tree near the eastern boundary of the deed-restricted 
habitat area to enhance PAMB habitat and restriction of construction during the PAMB breeding 
season (December 15 to June 30). 
 
The area that was deed-restricted as PAMB habitat by agreement with FWS does not necessarily 
represent all of the PAMB ESHA habitat pursuant to the LCP and the Coastal Act.  The local 
record indicates that some clearing of vegetation that may have affected PAMB habitat was 
performed without permits some time between October of 2005 and April of 2006 (see Exhibit 
Nos. 9 and 10).  Any area that was converted from PAMB ESHA without the benefit of any 
necessary coastal development permit authorization must be considered in evaluating how the 
new proposal affects PAMB ESHA. 
 
As cited in the policies above, CZC Section 20.496.010 defines environmentally sensitive habitat 
areas (ESHA) and includes habitats of rare and endangered species.  Therefore, as ESHA, 
endangered species habitat is subject to the ESHA buffer requirements of LUP Policy 3.1-7 and 
CZC Section 20.496.020. According to these policies, a buffer area of a minimum of 100 feet 
shall be established adjacent to all ESHAs, unless an applicant can demonstrate, after 
consultations and agreement with the CDFG that 100 feet is not necessary to protect the 
resources of that particular habitat area from possible significant disruption caused by the 
proposed development.  The policies state that in that event, the buffer shall not be less than 50 
feet in width. CZC Section 20.496.020 states that the standards for determining the appropriate 
width of the buffer area are the seven standards of subsections (a) through (g) of subsection 
(A)(1) of that section, including (a) the biological significance of adjacent lands, (b) sensitivity 
of species to disturbance, (c) susceptibility of parcel to erosion, (d) use of natural topographic 
features to locate development, (e) use of existing cultural features to locate buffer zones, (f) lot 
configuration and location of existing development, and (g) the type and scale of the 
development proposed.  LUP Policy 3.1-7 and CZC Section 20.496.020(A)(4)(b) further require 
that development permitted within an ESHA buffer area shall generally be the same as those uses 
permitted in the adjacent ESHA, and that structures are allowable within the buffer area only if 
there is no other feasible site available on the parcel.  LUP Policy 3.1-18 states, in applicable 
part, that development within buffer areas recommended by the CDFG to protect rare or 
endangered wildlife species and their nesting and breeding areas shall meet guidelines and 
management practices established by the Department, and must be consistent with other 
applicable policies of this plan. 
 
The appeal contends that approval of the subject development is inconsistent with the ESHA 
policies of the certified LCP including, but not limited to, LUP Policies 3.1-7 and 3.1-18 and 
CZC Section 20.496.020, because (a) the development would be constructed adjacent to (within 
5 to 15 feet of) endangered species ESHA (PAMB habitat) without maintaining a minimum 50-
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foot buffer, (b) the County did not consider feasible alternative sites or configurations for the 
development that would avoid locating development within the ESHA buffer, and (c) the County 
has not demonstrated that the approved development complies with any guidelines and 
management practices established by the CDFG for the protection of the endangered PAMB. The 
approved building site for the residence is located 15 feet from the deed-restricted Point Arena 
mountain beaver (PAMB) habitat, and the approved site for the septic tank is located 5 feet from 
the designated PAMB habitat.  
 
The County’s approval is based on the attachment of Special Condition Nos. 1 and 5.  Special 
Condition No. 1 requires in part that, prior to issuance of the building permit, a landscape plan be 
submitted for approval by the Coastal Permit Administrator in compliance with the PAMB deed 
restriction, which prohibits alteration or removal of existing vegetation.  Special Condition No. 5 
states in part that “no development or disturbance, other than that approved by the County, shall 
occur in the 50 foot buffer area to the designated ESHA” (emphasis added).  Yet the County’s 
findings for approval of the project fail to address the consistency of the project with the ESHA 
buffer requirements of LUP Policies 3.1-7 and 3.1-18 and CZC Section 20.496.020, including 
how a buffer less than the minimum of 50 feet required by LUP Policy 3.1-7 and CZC Section 
20.496.020(A)(1) is allowable under the LCP and conforms with CDFG requirements.  As the 
County findings do not explain how locating the development within 5 feet of the deed restricted 
habitat area is consistent with the minimum 50-foot buffer requirement, the project as approved 
raises a substantial issue of conformance with the above-cited policies. 
 
LUP Policy 3.1-7 and CZC Section 20.496.020(A)(1) allow for development to be permitted 
within a buffer area if the development is for a use that is the same as those uses permitted in the 
adjacent ESHA, and if the development complies with specified standards as described in 
subsections (1)-(3) of LUP Policy 3.1-7 and 4(a)-(k) of Section 20.496.020.  The LCP sets forth 
uses permitted in wetland and riparian ESHAs, but does not list any allowable uses within rare 
plant ESHA, and thus allowable uses within the endangered species buffer. 
 
Furthermore, even if a single family home was considered an allowable development within an 
endangered species buffer, which it is not, LUP Policy 3.1-7 and CZC Section 20.496.020(A)(4) 
require permitted development within an ESHA buffer to comply with several standards.  These 
standards include that structures be allowed within a buffer area only if there is no other feasible 
site available on the parcel and that the development be sited and designed to prevent impacts 
that would significantly degrade the ESHA.   
 
The applicants contend that there is no other feasible site to build on the parcel that satisfies the 
applicants’ “basic objectives for the project” and the Irish Beach Design Guidelines (see Exhibit 
Nos. 6 and 12). However, neither the applicants’ objectives nor the Irish Beach Design 
Guidelines give consideration to the policies and standards of the County’s certified LCP, 
including LUP Policies 3.1-7 and 3.1-18 and CZC Section 20.496.020. The applicants’ stated 
objectives include (1) building a house on the lot which maximizes the sights and sounds of the 
ocean; (2) building a 1,300 square-foot (more or less) house with two bedrooms and two 
bathrooms as a vacation home which can be shared with friends; and (3) building a house 
consistent with the community standards of Irish Beach (Exhibit No. 12). The Irish Beach 
Design Guidelines are based on the subdivision’s CC&Rs, which outline minimum building 
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standards for the Irish Beach Community related to view corridors (relative to views to the ocean 
and scenic coastal areas from other lots in the subdivision), minimum building size (1,200 square 
feet, excluding garage, porch, and decks), setback requirements (minimum 28-foot side yard 
setbacks between residences), height limitations (structure height is not to exceed the height of a 
horizontal plane 16 feet above the mean natural grade at any point on the perimeter foundation), 
off-street parking (each development is to include the location of a 2-car garage, whether 
constructed or not), roof slopes (minimum 4:12 pitch), and other standards (Exhibit Nos. 6 and 
12).   
 
The County staff report, which recommended denial of the project based on its inability to make 
the required findings for approval, contends that there is a feasible site available on the parcel for 
a single family residence and associated structures (see Exhibit No. 15, page 15).  Locating the 
structures on the flatter, easternmost portion of the parcel near Navarro Way and locating the 
septic system downslope from the structures would not only allow for a minimum 50-foot 
setback between the nearest portion of the development (the leachfield area) and the ESHA, but 
also would reduce the amount of necessary grading for the driveway by not having to extend the 
driveway 125 feet down the slope to the detached garage (see Section II-E-1-c below).  The 
applicant argues (Exhibit No. 12) that the County staff’s recommended “feasible alternative” 
conflicts both with the applicants’ objectives and the Irish Beach Community CC&Rs.  
However, the County’s decision to approve or deny the coastal development permit is 
independent of and unrelated to the subdivision’s CC&Rs; instead, the County’s decision must 
be based on conformance of the development with the certified LCP and the public access 
policies of the Coastal Act, including all the required findings pursuant to LUP Policies 3.1-7 
and 3.1-18 and CZC Section 20.496.020.   
 
The County’s approval of the project does not demonstrate that the project as approved was sited 
and designed on the parcel in a manner that would best protect the ESHA.  Furthermore, the 
County’s approval does not address what CDFG guidelines and management practices apply to 
protect the PAMB ESHA and how the approved project conforms with these guidelines and 
practices, as required by LUP Policy 3.1-18.  The CDFG was consulted on the project by the 
County and recommended that a 50-foot buffer be established to protect the ESHA.  The 
County’s approval of the residence 15 feet from the ESHA and the septic tank 5 feet from the 
ESHA directly conflicts with CDFG’s minimum buffer width recommendation. 
 
Thus, because (1) a 5-foot buffer was approved and LUP Policy 3.1-7 does not allow ESHA 
buffers to be reduced to less than 50 feet and the Board of Supervisors’ findings for approval of 
the development do not address how the approved project is consistent with the ESHA buffer 
policies, and (2) the development has not been demonstrated to conform with CDFG guidelines 
and practices for the protection of endangered PAMB habitat, the degree of legal and factual 
support for the County’s approval of the project is low.  Furthermore, as the cumulative impact 
of the loss of rare and endangered species over time throughout the coastal zone has been 
significant, the appeal raises issues of statewide significance rather than just a local issue.   
 
Therefore, for all of the above reasons, the Commission finds that the project, as approved by the 
County, raises a substantial issue of conformance with the ESHA protection provisions of the 
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certified LCP including, but not limited to, LUP Policies 3.1-7 and 3.1-18 and CZC Section 
20.496.020. 
 
 b.  Minimizing Geologic Hazards 
 
The appeal contends that the development approved by the County would be located on a bluff 
face, on the seaward side of the bluff edge, according to the bluff-edge determinations of both 
Dr. Mark Johnsson, the Coastal Commission’s staff geologist, and County planning staff.  The 
appeal contends that approval of development on a bluff face is inconsistent with the certified 
LCP, which prohibits development on bluff faces, except for developments that would 
substantially further the public welfare such as staircase accessways to beaches or pipelines to 
serve coastal-dependent industry. Furthermore, the appeal contends that the approved project is 
inconsistent with LCP policies that require that new structures be setback a sufficient distance 
from the edges of bluffs to ensure their safety from bluff erosion and cliff retreat during their 
economic life spans (75 years). 
 
LCP Policies: 
 
LUP Policy 3.4-7 states the following (emphasis added): 
 

The County shall require that new structures be set back a sufficient distance from the 
edges of bluffs to ensure their safety from bluff erosion and cliff retreat during their 
economic life spans (75 years). Setbacks shall be of sufficient distance to eliminate the 
need for shoreline protective works. Adequate setback distances will be determined from 
information derived from the required geologic investigation and from the following 
setback formula:  

Setback (meters) = Structure life (years) x Retreat rate (meters/year) 

The retreat rate shall be determined from historical observation (e.g., aerial 
photographs) and/or from a complete geotechnical investigation. 

All grading specifications and techniques will follow the recommendations cited in the 
Uniform Building Code or the engineering geologists report. 

 
LUP Policy 3.4-10 states the following (emphasis added): 
 

No development shall be permitted on the bluff face because of the fragility of this 
environment and the potential for resultant increase in bluff and beach erosion due to 
poorly-sited development. However, where they would substantially further the public 
welfare, developments such as staircase accessways to beaches or pipelines to serve 
coastal-dependent industry may be allowed as conditional uses, following a full 
environmental, geologic and engineering review and upon the determinations that no 
feasible less environmentally damaging alternative is available and that feasible 
mitigation measures have been provided to minimize all adverse environmental effects. 

 
CZC Section 20.500.010 states the following (emphasis added): 
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(A) The purpose of this section is to insure that development in Mendocino County's 
Coastal Zone shall: 

(1) Minimize risk to life and property in areas of high geologic, flood and fire 
hazard; 

(2) Assure structural integrity and stability; and 

(3) Neither create nor contribute significantly to erosion, geologic instability or 
destruction of the site or surrounding areas, nor in any way require the 
construction of protective devices that would substantially alter natural 
landforms along bluffs and cliffs. (Ord. No. 3785 (part), adopted 1991) 

 
CZC Section 20.500.020 states the following (emphasis added): 
 

(B) Bluffs. 

(1) New structures shall be setback a sufficient distance from the edges of bluffs to 
ensure their safety from bluff erosion and cliff retreat during their economic 
life spans [seventy-five (75) years]. New development shall be setback from 
the edge of bluffs a distance determined from information derived from the 
required geologic investigation and the setback formula as follows: 

Setback (meters) = structure life (75 years) x retreat rate (meters/year) 

Note: The retreat rate shall be determined from historical observation (aerial 
photos) and/or from a complete geotechnical investigation. 

(2) Drought tolerant vegetation shall be required within the blufftop setback. 

(3) Construction landward of the setback shall not contribute to erosion of the 
bluff face or to instability of the bluff. 

(4) No new development shall be allowed on the bluff face except such 
developments that would substantially further the public welfare including 
staircase accessways to beaches and pipelines to serve coastal-dependent 
industry. These developments shall only be allowed as conditional uses, 
following a full environmental, geologic and engineering review and upon a 
finding that no feasible, less environmentally damaging alternative is 
available. Mitigation measures shall be required to minimize all adverse 
environmental effects. 

 
Discussion: 
 
The development as approved by the County would be located on a bluff face, on the seaward 
side of the bluff edge, according to the bluff-edge determinations of both Dr. Mark Johnsson, the 
Coastal Commission’s staff geologist, and County planning staff (see Exhibit Nos. 13 and 15).  
Approval of development on a bluff face is inconsistent with LUP Policy 3.4-10 and CZC 
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Section 20.500.020(B)(4), which prohibit development on bluff faces, except for developments 
that would substantially further the public welfare such as staircase accessways to beaches or 
pipelines to serve coastal-dependent industry.  Furthermore, LUP Policy 3.4-7 and CZC Section 
20.500.020 require that new structures be setback a sufficient distance from the edges of bluffs to 
ensure their safety from bluff erosion and cliff retreat during their economic life spans (75 years). 
According to Dr. Johnson, the bluff edge on the subject property is located very near the position 
of Navarro Way near the eastern property boundary.   
 
The applicants’ consulting engineer, Paoli Engineering & Surveying, disagrees with Dr. 
Johnsson’s contention that the entire lot is seaward of the bluff edge (Exhibit No. 14).  Paoli 
acknowledges that the subject parcel is located on a marine terrace, but contends that an older 
marine terrace located to the west of the subject lot and much lower down the slope from the 
property at approximately 120 feet in elevation.  This older terrace, Paoli contends, is 
approximately 135 feet wide, and it is on this older terrace that the bluff edge is located. Paoli 
contends that the bluff edge is located approximately 400 feet west of the approved development 
site.  This bluff edge determination is based on consideration of geologic processes such as plate 
tectonics and global warming, an analysis of 1964 and 2000 aerial photos, and geologic 
observations of the subject site and other sites in the region (see Exhibit No. 14). 
 
The certified LCP does not include a definition of “bluff edge.”  Dr. Johnsson’s bluff edge 
determination is based on the definition of bluff edge found in Section 13577(h) of the 
Commission’s regulations, which states the following, in applicable part (emphasis added): 
 

(h)  Coastal Bluffs.  Measure 300 feet both landward and seaward from the bluff line 
or edge.  Coastal bluff shall mean: 

 
(1) those bluffs, the toe of which is not or was historically (generally within the 

last 200 years) subject to marine erosion; and 
 
(2) those bluffs, the toe of which is not now or was not historically subject to 

marine erosion, but the toe of which lies within an area otherwise identified in 
Public Resources Code Section 30603(a)(1) or (a)(2). 

 
Bluff line or edge shall be defined as the upper termination of a bluff, cliff, or 
seacliff.  In cases where the top edge of the cliff is rounded away from the face of 
the cliff as a result of erosional processes related to the presence of the steep cliff 
face, the bluff line or edge shall be defined as that point nearest the cliff beyond 
which the downward gradient of the surface increases more or less continuously 
until it reaches the general gradient of the cliff.  In a case where there is a 
steplike feature at the top of the cliff face, the landward edge of the topmost riser 
shall be taken to be the cliff edge.  The termini of the bluff line, or edge along the 
seaward face of the bluff, shall be defined as a point reached by bisecting the 
angle formed by a line coinciding with the general trend of the bluff line along the 
inland facing portion of the bluff.  Five hundred feet shall be the minimum length 
of bluff line or edge to be used in making these determinations. 
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Dr. Johnson concluded that because the coastal bluff at the subject site is broadly rounded near 
the top and levels off very nearly at the location of Navarro Way, applying the definition of 
Section 13577(h), the entire lot is on the bluff face (see Exhibit No. 13).   
 
The Coastal Permit Administrator, in his findings for denial of the project (Exhibit No. 15), 
which was subsequently overturned on appeal by the Board of Supervisors, agrees with Dr. 
Johnsson’s determination of bluff edge “because protection of public welfare is assured by 
taking the most conservative approach, and because the determination appears to be based on the 
application of an appropriate definition.”  The County’s approval of the project is apparently 
based on the attachment of Special Condition No. 2, which requires that prior to permit issuance 
the applicant execute and record a deed restriction for the subject property. The deed restriction 
shall provide that, among other things, the landowner agree not to construct any bluff or 
shoreline protective device to protect the approved development in the event that the 
development is subject to damage or other erosional hazards in the future, and the landowner 
shall remove the house and its foundation when bluff retreat reaches the point where the 
structure is threatened.  
 
Yet in its approval of the project on appeal, the County’s findings fail to address the project’s 
consistency with the requirements of both (1) LUP Policy 3.4-7 and CZC Section 
20.500.020(B)(1) that an approved building site will assure safety from bluff erosion and cliff 
retreat for the economic lifespan of the approved development, as well as (2) LUP Policy 3.4-10 
and CZC Section 20.500.020(B)(4), as the approved development is located on the bluff face and 
is not a type of development that would substantially further the public welfare such as staircase 
accessways to beaches or pipelines to serve coastal-dependent industry.  Therefore, a substantial 
issue is raised as to how the approved project conforms with the requirements of LCP policies 
prohibiting development on bluff faces. 
 
Paoli’s recommended geologic setback and calculation of bluff retreat rate is based on aerial 
photo analysis, as explained in Exhibit No. 14.  Paoli calculated bluff retreat rate to be 
approximately 0.83 feet per year and determined the 75-year blufftop setback distance to be 62 
feet, which would locate the geologic setback approximately 350 feet west of the approved 
development (Exhibit No. 14, “Exhibit C”). However, this bluff retreat rate evaluation did not 
include a quantitative slope stability analysis (QSSA), which is the necessary method for 
determining a site’s “factor of safety,” or the numerical “confidence” in the stability of the slope.  
Typically, the development setback line to assure safety from marginally stable slopes is simply 
the line corresponding to a “factor of safety” of 1.5.  According to a paper by Dr. Johnsson (to be 
published in the Proceedings of the California and the World Ocean Conference): 
 

“Assessing the stability of slopes against landsliding is undertaken through a quantitative 
slope stability analysis. In such an analysis, the forces resisting a potential landslide are 
first determined. These are essentially the strength of the rocks or soils making up the 
bluff. Next, the forces driving a potential landslide are determined. These forces are the 
weight of the rocks as projected along a potential slide surface. The resisting forces are 
divided by the driving forces to determine the “factor of safety.” A value below 1.0 is 
theoretically impossible, as the slope would have failed already. A value of 1.0 indicates 
that failure is imminent. Factors of safety at increasing values above 1.0 lend increasing 
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confidence in the stability of the slope. The industry-standard for new development is a 
factor of safety of 1.5, and many local grading ordinances in California and elsewhere 
(including the County of Los Angeles, and the Cities of Irvine, Malibu, and Saratoga, 
among others) require that artificial slopes meet this factor of safety.”    

 
Because the bluff retreat evaluation did not include a QSSA, a substantial issue is also raised as 
to whether the “factor of safety” for the subject parcel is greater or less than (or equal to) the 
recommended safety standard of 1.5.  If it is less than 1.5, permitting development on the site 
would be in conflict with LUP 3.4-7 and CZC §20.500.020, which require that new structures be 
set back a sufficient distance from the bluff edge to ensure their safety from bluff erosion and 
cliff retreat during their economic life spans, and with CZC §20.500.010, which requires that 
new development shall minimize risk to life and property, assure structural integrity and 
stability, and neither create nor contribute significantly to erosion, geologic instability, or 
destruction of the site or surrounding areas.  Quantitative slope stability analyses have 
consistently been required by the Commission for projects on blufftop parcels for a number of 
years, since the method satisfies generally accepted scientific standards and provides reliable 
information regarding slope stability.   
 
As discussed above, the degree of legal and factual support for the County’s approval of the 
project is low because in its findings for approval of the project, the County fails to address the 
project’s consistency with both (1) LUP Policy 3.4-7 and CZC Section 20.500.020(B)(1) and (2) 
LUP Policy 3.4-10 and CZC Section 20.500.020(B)(4). The approved building site does not 
assure safety from bluff erosion and cliff retreat for the economic lifespan of the approved 
development, and the approved development is located on the bluff face and is not a type of 
development that would substantially further the public welfare such as staircase accessways to 
beaches or pipelines to serve coastal-dependent industry. 
 
Thus, for all of the above reasons, the Commission finds that the project, as approved by the 
County, raises a substantial issue of conformance with the geologic hazard provisions of the 
certified LCP including, but not limited to, LUP Policies 3.4-7 and 3.4-10 and CZC Sections 
20.500.010 and 20.500.020. 
 
 c.  Grading, Erosion, & Runoff  
 
The appeal contends that the approved development is inconsistent with LCP policies regarding 
grading, erosion, and runoff, which require that new development be designed to best fit the 
topography, soils, and other conditions of the site.  According to the appeal, rather than locating 
the development on the least steeply sloping portions of the site where grading would be 
minimized and development would better fit the topography, the approved residence will be 
located on the steepest and most westward portion of the parcel outside of the deed-restricted 
PAMB habitat area where much greater grading will be required.  The appeal contends that the 
amount of necessary grading would be greatly reduced if the residential and garage structures 
were to be located near the road and the leach fields were to be located west of the structures, as 
the approved driveway will be approximately 125 feet long and 12 feet wide and will necessitate 
a retaining wall on its uphill side. 
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LCP Policy: 
 
CZC Section 20.492.010(B) states the following: 

… 

 (B) Development shall be planned to fit the topography, soils, geology, hydrology, and 
other conditions existing on the site so that grading is kept to an absolute minimum. 

… 

Discussion: 
 
The approved project includes a relatively long and steep driveway with a 3-foot high retaining 
wall located in an area with maximum slopes exceeding 40 percent and septic fields located near 
the road on the flattest portion of the parcel. As discussed in the County staff report (Exhibit No. 
15), the County Division of Environmental Health (DEH) expressed concern that the retaining 
wall and propane tank would be located 22 feet and 18 feet, respectively, downslope of the leach 
fields, as DEH generally recommends at least 50 feet between leach fields and downslope cuts. 
Furthermore, the amount of necessary grading could be greatly reduced if the residential and 
garage structures were to be located near the road and the leach fields were to be located west of 
the structures, as the approved driveway will be approximately 125 feet long and 12 feet wide 
and will necessitate a retaining wall on its uphill side.   
 
The County’s approval of the project is based on the attachment of Special Condition No. 3, 
which requires, among other things, that prior to permit issuance the applicant submit a grading 
plan approved by a licensed architect or engineer, which clarifies the total amounts and locations 
of cut and fill. The condition also requires that development adhere to the erosion control 
measures outlined in the erosion control plan prepared by the applicant’s consultant Paoli 
Engineering & Surveying (Exhibit No. 7).   
 
Although providing the information required by Special Condition No. 3 and adhering to the 
erosion control plan as required by the condition would provide helpful information and help 
reduce erosion from the approved development, satisfying the requirements of Special Condition 
No. 3 does nothing to ensure the project’s consistency with CZC Section 20.492.010(B), which 
requires that development be planned to fit the topography, soils, geology, hydrology, and other 
conditions existing on the site so that grading is kept to an absolute minimum.   
 
The County staff report, which recommended denial of the project based on its inability to make 
the required findings for approval, contends that there is a feasible site available on the parcel for 
a single family residence and associated structures (see Exhibit No. 15, page 15).  Locating the 
structures on the flatter, easternmost portion of the parcel near Navarro Way and locating the 
septic system downslope from the structures would not only reduce the amount of necessary 
grading for the driveway by not having to extend the driveway 125 feet down the slope to the 
detached garage, but also it would allow for a minimum 50-foot setback between the nearest 
portion of the development (the leachfield area) and the ESHA. The County’s findings for 
approval do not address how the approved development will be planned to fit the topography, 
soils, geology, hydrology, and other conditions existing at the site to keep the grading to an 
absolute minimum.  The applicant argues that “absolute minimum” referred to in CZC Section 
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20.492.010(B) means the minimum grading necessary to build a house that meets the applicants’ 
objectives and the Irish Beach Community CC&Rs (Exhibit No. 12).  The applicant further 
argues that the County staff’s recommended “feasible alternative” conflicts with these other 
objectives.  However, the County’s decision to approve or deny the coastal development permit 
is independent of and unrelated to the subdivision’s CC&Rs; instead, the County’s decision must 
be based on conformance of the development with the certified LCP and the public access 
policies of the Coastal Act, including all the required findings pursuant to CZC Section 
20.492.010(B).   
 
The applicants, at the Board of Supervisors appeal hearing, proposed an alternative design of the 
project that would reduce the amount of grading necessary by approximately 130 cubic yards to 
a total of 75 cubic yards (see Exhibit No. 12).  However, the project description was not 
amended to incorporate this alternative design, as the notice of final action indicates that the 
approved project is the original project described in the County staff report.  Therefore, 
notwithstanding the possibility of locating the house on the flatter area of the property near the 
road to reduce grading, an alternative for reducing the amount of grading even at the approved 
location may exist. 
 
Given the existence of alternatives that would significantly reduce the amount of grading 
required for the approved project, the degree of legal and factual support for the County’s 
decision is low.  Therefore, for all of the above reasons, the Commission finds that the project, as 
approved by the County, raises a substantial issue of conformance with the grading, erosion, and 
runoff provisions of the certified LCP including, but not limited to, CZC Section 20.492.010(B). 
 
Conclusion: 
 
The foregoing contentions raised by the appellants have been evaluated against the claim that the 
contentions raise a substantial issue of conformance of the local approval with the certified LCP. 
The Commission finds that the project, as approved by the County, raises a substantial issue of 
conformance of the approved project with the provisions of the certified LCP regarding (1) LUP 
Policies 3.1-7 and 3.1-18 and CZC Section 20.496.020, which require that a buffer area of a 
minimum width of 50 feet be established around environmentally sensitive habitat areas, that 
development permitted within an ESHA buffer area shall generally be the same as those uses 
permitted in the adjacent ESHA, that structures are allowable within the buffer area only if there 
is no other feasible site available on the parcel, and that development conform with Department 
of Fish and Game guidelines and practices for the protection of endangered wildlife habitat; (2) 
LUP Policy 3.4-7 and CZC Section 20.500.020(B)(1), which require that new structures be 
setback a sufficient distance from the edges of bluffs to ensure their safety from bluff erosion and 
cliff retreat during their economic life spans (75 years); (3) LUP Policy 3.4-10 and CZC Section 
20.500.020(B)(4), which prohibit development on the bluff face, except for developments that 
would substantially further the public welfare such as staircase accessways to beaches or 
pipelines to serve coastal-dependent industry; and (4) CZC Section 20.492.010(B), which 
requires that development be planned to fit the topography, soils, geology, hydrology, and other 
conditions existing on the site so that grading is kept to an absolute minimum.  The Commission 
finds that for the reasons stated above, the project, as approved by the County, raises a 



William & Marcia McConnell 
A-1-MEN-07-047 
Page 31 
 
substantial issue of conformance of the approved development with the provisions of the 
certified LCP.   
 
F. INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION 
 
As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an appeal 
unless the Commission determines that no substantial issue exists with respect to the grounds on 
which an appeal has been filed.  Section 30621 of the Coastal Act instructs the Commission to 
provide for a de novo hearing on all appeals where it has determined that a substantial issue 
exists with respect to the grounds on which an appeal has been filed.  If the Commission finds 
substantial issue as recommended above, staff also recommends that the Commission continue 
the de novo portion of the appeal hearing to a subsequent date. The de novo portion of the appeal 
hearing must be continued because the Commission does not have sufficient information to 
determine how development can be approved consistent with the certified LCP.  
 
Given that the project the Commission will be considering de novo has come to the Commission 
after an appeal of a local government action, the Commission has not previously been in the 
position to request information from the applicant needed to determine if the project can be 
found to be consistent with the certified LCP.  Following is a discussion of the information 
needed to evaluate the development.   
 
1. Geotechnical Analysis 
 
The Commission must make findings regarding potential geologic hazards associated with new 
development.  LCP policies require that new development (1) minimize risks to life and property 
in areas of high geologic hazard, and (2) assure stability and structural integrity, and neither 
create or contribute significantly to erosion, geologic instability, or destruction of the site or 
surrounding area or in any way require the construction of protective devices that would 
substantially alter natural land forms along bluffs and cliffs.  Authorization of the placement of 
the new development on a blufftop lot is contingent on making findings that (a) the approved 
project site will be stable over the life of the project, and (b) that threats to the development from 
geologic hazards will be minimized and mitigated.   
 
The existing geotechnical report on record, based on a 1983 field investigation with updates in 
1995 and 2007 by Paoli Engineering & Surveying, does not contain sufficient information with 
which to make these findings since it does not include a “quantitative slope stability analysis.”  
Such an analysis is needed to determine the following: (1) the static minimum factor of safety 
against landsliding of the bluff in its current configuration; (2) assuming that factor of safety 
obtained in (1) is less than 1.5, the location on the blufftop where a factor of safety of 1.5 is 
obtained; (3) the pseudostatic minimum factor of safety of the bluff, using a horizontal seismic 
coefficient of 0.15g; and (4) assuming that the factor of safety in (3) is less than 1.1, the location 
on the blufftop where a factor of safety of 1.1 is obtained.  Therefore, the Commission must 
receive a quantitative slope stability analysis prepared according to the following guidelines: 
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1) The analyses should determine the factor of safety against sliding for both static and 
seismic conditions. Seismic analyses may be performed by the pseudostatic method or by 
displacement methods. 

 
2) Slope stability analyses should be undertaken through cross-sections modeling worst case 

geologic and slope gradient conditions. Analyses should include postulated failure 
surfaces such that both the overall stability of the slope and the stability of the surficial 
units is examined. 

 
3) The effects of earthquakes on slope stability (seismic stability) may be addressed through 

pseudostatic slope analyses assuming a horizontal seismic coefficient of 0.15g. 
Alternative (displacement) methods may be useful, but should be in conformance with 
the guidelines published by the American Society of Civil Engineers, Los Angeles 
Section (ASCE/SCEC), “Recommended Practices for Implementation of DMS Special 
Publication 117, Conditions for Analyzing and Mitigating Landslide Hazards in 
California.” 

 
4) All slope analyses should ideally be performed using shear strength parameters (friction 

angle and cohesion), and unit weights determined from relatively undisturbed samples 
collected at the site. The choice of shear strength parameters should be supported by 
direct shear tests, triaxial shear test, or literature references. 

 
5) All slope stability analyses should be undertaken with water table or potentiometric 

surfaces for the highest potential ground water conditions. 
 

6) If anisotropic conditions are assumed for any geologic unit, strike and dip of weakness 
planes should be provided, and shear strength parameters for each orientation should be 
supported by reference to pertinent direct sheer tests, triaxial shear test, or literature 
references. 

 
7) When planes of weakness are oriented normal to the slope or dip into the slope, or when 

the strength of materials is considered to be homogenous, circular failure surfaces should 
be sought through a search routine to analyze the factor of safety along postulated critical 
failure surfaces. In general, methods that satisfy both force and moment equilibrium (e.g., 
Spencer, Morgenstern-Price, and General Limit Equilibrium) are preferred. Methods 
based on moment equilibrium alone (e.g., Bishop’s Method) also are acceptable for 
circular failure models.  

 
8) If anisotropic conditions are assumed for units containing critical failure surfaces and 

when planes of weakness are inclined at angles ranging from nearly parallel to the slope 
to dipping out of slope, factors of safety for translational failure along specified failure 
surfaces should also be calculated, using Spencer’s, Janbu’s generalized, or Morgenstern-
Price methods. Jabu’s simplified method may be used for planar failures. The use of a 
block failure model should be supported by geologic evidence for anisotropy in rock or 
soil strength. Shear strength parameters for such weak surfaces should be supported 
through direct shear tests, triaxial shear test, or literature references. 
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2. Analysis of Point Arena Mountain Beaver (PAMB) Habitat Modification 
 
As discussed above in Section II-E-1-a, a habitat assessment and survey conducted on the 
property by BioConsultant LLC in April 2006 observed PAMB burrows in the disturbed, eastern 
portion of the parcel, where the report alleges that mowing and shrub removal occurred in late 
2005 or early 2006, altering the habitat from Coastal Scrub to Nonnative Grassland.  The alleged 
vegetation removal may constitute a form of development as defined in the LCP (LUP Glossary 
Page G-2 and CZC Section 20.308.035), which mirrors the definition given in Section 30106 of 
the Coastal Act and includes “…the removal or harvesting of major vegetation other than for 
agricultural purposes, kelp harvesting, and timber operations…”.  “Major vegetation removal” 
is further defined in CZC Section 20.308.080 as follows (emphasis added): 
 

(C)       “Major Vegetation, Removal or Harvesting” shall be defined to include one or more 
of the following: 

(1)    The removal of more than fifteen (15) trees or ten (10) percent of the total 
number of trees on the parcel, whichever is less, with a diameter of twelve (12) 
inches or a circumference of thirty-eight (38) inches or more measured at four 
and one-half (4 ½) feet vertically above the ground; or 

(2)    The removal of trees within a total contiguous ground area of six thousand 
(6,000) square feet, or within a noncontiguous area or areas not exceeding a 
total of six thousand (6,000) square feet measured as the area located directly 
beneath the tree canopy; or 

(3)    The Planning and Building Services Director may determine that a proposal to 
remove vegetation constitutes major vegetation removal if the Planning and 
Building Services Director finds that it may result in a significant impact. In 
making a finding that the proposed major vegetation removal may result in a 
significant impact, the Planning and Building Services Director shall review the 
proposal and determine if any of the following conditions exist or are proposed: 

(a)   The vegetation removal involves the use of heavy equipment, or  

(b)   The vegetation removal is proposed on a steep slope (fifteen (15) percent 
or greater) and removal of vegetation may result in soil erosion or 
landslide, or 

(c)   The vegetation removal is located within or adjacent to an environmentally 
sensitive habitat, or 

(d)   The vegetation removal may result in significant exposure of adjacent trees 
to wind damage, or 

(e)   The vegetation removal may result in significant degradation of the 
viewshed. 

(f)   The removal of one or more trees which measure twenty-four (24) inches or 
more in diameter at breast height and which are visually or historically 
significant, exemplary of their species, or ecologically significant. 
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(4) Exempt from this definition would be one or more of the following: 

(a)   Removal of trees and other vegetation that have been reviewed and 
approved in conjunction with an associated development permit; or 

(b)   Removal or harvesting of vegetation for agricultural purposes in areas 
presently used for agriculture; or 

(c)   Kelp harvesting; or 

(d)   Timber operations which are in accordance with a timber harvesting plan 
submitted pursuant to the provisions of the Z’berg-Nejedly Forest Practice 
Act of 1973 (commencing with Section 4511). 

 
If the alleged vegetation removal does constitute development, its removal was presumably 
conducted without the benefit of a CDP.  The BioConsultant PAMB report claims that the 
“habitat modification” resulting from the removal of coastal scrub vegetation on the eastern end 
of the parcel “most likely impacted on-site PAMB by reducing its available suitable and foraging 
habitat” and “prior to the habitat manipulation much of [the eastern terrace portion of the 
property] would have constituted suitable habitat.  The discovery of a solitary PAMB tunnel in 
this area supports this statement.”  Because of the alleged habitat modification, however, the 
BioConsultant survey delineated the habitat on eastern end of the parcel (i.e., the location of the 
approved development) as “unsuitable” for PAMB.  
 
To understand the full extent of the PAMB habitat, the Commission must receive a delineation 
and description of the area on the eastern end of the parcel that constituted the extent of the 
PAMB habitat before modification of the habitat.  The delineation and habitat description should 
quantify the amount of previously suitable PAMB habitat that was modified and include an 
assessment of the habitat value of the area prior to its modification. 
 
3. Information Needed to Evaluate Project Consistency with Coastal Act Section 30010 
 
If the project cannot be found consistent with the ESHA and geologic policies of the certified 
Mendocino County LCP, the Commission will need to evaluate whether an alternative proposal 
could be approved, and if not, whether denial of the project would result in an unconstitutional 
taking of private property for public use.  In order to make that evaluation, the Commission will 
need to request additional information from the applicants concerning the applicants’ reasonable 
investment-backed expectations to make such determinations prior to holding a de novo hearing 
on the project.  Specifically, the landowner of the property that is the subject of A-1-MEN-07-
047 must provide the following information for the property that is subject to A-1-MEN-07-047 
as well as all property in common contiguous ownership, i.e. any immediately adjacent property 
also owned by the applicant: 

1. When the property was acquired, and from whom; 

2. The purchase price paid for the property; 

3. The fair market value of the property at the time it was acquired and the basis upon 
which fair market value was derived; 
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4. Whether a general plan, zoning, or similar land use designations applicable to the 
property changed since the time the property was purchased. If so, identify the 
particular designation(s) and applicable change(s). 

5. At the time the property was purchased, or at any subsequent time, whether the 
project been subject to any development restriction(s) (e.g., restrictive covenants, 
open space easements, etc.), other than the land use designations referred to in the 
preceding question; 

6. Whether the size or use of the property changed in any way since it was purchased.  If 
so, identify the nature of the change, the circumstances and the relative date(s); 

7. Whether a portion of, or interest in, the property was sold or leased since the time the 
applicants purchased it, and the relevant date(s), sales price(s), rent assessed, and the 
nature of the portion or interest sold or leased;    

8. A copy of any title report, litigation guarantee or similar document that might have 
been prepared in connection with all or a portion of the property, together with a 
statement of when the document was prepared and for what purpose (e.g., 
refinancing, sale, purchase, etc.); 

9. The approximate date and offered price of any offers to buy all or a portion of the 
property since the time the applicants purchased the property;  

10. The costs associated with ownership of the property on an annualized basis for the 
last five calendar years.  These costs should include, but not necessarily be limited to, 
the following: 

• property taxes 

• property assessments 

• debt service, including mortgage and interest costs 

• operation and management costs;  

11. Whether apart from any rent received from leasing all or a portion of the property 
(see question #7 above), current or past use of the property generates any income.  If 
the answer is yes, the amount of generated income on an annualized basis for the past 
five calendar years and a description of the use(s) that generates or has generated such 
income. 

 
4. Irish Beach CC&Rs and Design Guidelines  
 
In order to understand constraints on the property imposed by the Irish Beach Subdivision 
Covenants, Conditions, and Restrictions, the Commission must receive a complete copy of the 
Irish Beach CC&Rs, Design Guidelines, and any other related guidelines or restrictions that 
affect the subject property. 
 
5. Evaluation of Alternative Septic System Location 
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As part of the determination as to whether or not an alternative site plan for the development is 
feasible, the Commission must receive an evaluation of the suitability of the soils for a septic 
system at the alternative leach field location suggested by the County staff in the County staff 
report. The evaluation should include a preliminary review by the County Department of 
Environmental Health Department as to whether or not a septic system at that alternative location 
would meet County standards. 
 
6. Letter from the Irish Beach Water District 
 
In order to assure that the development can be served by the Irish Beach Water District, the 
Commission must receive a letter from the Irish Beach Water District demonstrating that the 
District has the capacity and willingness to serve the development. 
 
 
Without the above information, the Commission cannot reach a final determination concerning 
the project’s consistency with the policies of the certified LCP.  Therefore, before the 
Commission can act on the proposed project de novo, the applicant must submit all of the above-
identified information. 
 
 
III. EXHIBITS 
 
1. Regional Location Map 
2. Vicinity Map 
3. Aerial Photograph 
4. Irish Beach Subdivision Lot Map 
5. Approved Site Plan 
6. Irish Beach Subdivision CC&Rs and variances granted for the approved development 
7. Erosion Control Plan by Paoli Engineering & Surveying 
8. County Memorandum regarding slopes on the subject property 
9. Botanical surveys by BioConsultant LLC 
10. Point Arena Mountain Beaver survey by BioConsultant LLC 
11. Deed restriction recorded under agreement between applicants and U.S. Fish & Wildlife 

Service 
12. Information submitted to the Mendocino County Board of Supervisors at the appeal 

hearing by architect Phillip Roberts 
13. Bluff edge determination by Dr. Mark Johnsson, Coastal Commission staff geologist 
14. Information submitted to the Mendocino County Board of Supervisors at the appeal 

hearing by engineer David Paoli 
15. Notice of Final Local Action & County Staff Report 
16. Appeal  
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