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DECISION:

Approval with Conditions

APPEAL NO.:

A-3-SLO-06-053

APPLICATION FILE NO.:

E-07-001

APPLICANT:

Cambria Community Services District

PROJECT DESCRIPTION:

Temporary placement of monitoring wells and cables, use
of vehicles and vessels, and other related development
activities needed to conduct geotechnical and
hydrogeologic tests for determining feasibility of a site for
desalination wells.

PROJECT LOCATION:

San Simeon State Beach, north of Cambria, San Luis
Obispo County

APPELLANTS:

Land Watch – San Luis County; Sierra Club – Santa Lucia
Chapter; Commissioners Mary Shallenberger and Sara Wan
____________

EXHIBIT 1:

Request for Reconsideration from Cambria Community Services District,
received September 19, 2007

ATTACHMENT 1: Correspondence received
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SUMMARY
On September 6, 2007, the Commission held a hearing on an appeal and coastal development
permit application of the Cambria Community Services District’s (CCSD) proposed geotechnical
and hydrogeologic tests at San Simeon State Beach. The Commission denied the proposed
development.
On September 19, 2007, the CCSD submitted a request that the Commission reconsider its
decision to deny the proposed development. The Commission’s regulations provide that at any
time within thirty (30) days following a final vote to deny a coastal development permit, the
applicant of record may request that the Commission reconsider the denial (14 CCR Section
13109.2(a). In determining whether to grant reconsideration, the Commission must find,
pursuant to Coastal Act Section 30627(3), that “…there is relevant new evidence which, in the
exercise of due diligence, could not have been presented at the hearing on the matter or that an
error of fact or law has occurred which has the potential of altering the initial decision.”
Staff has reviewed the CCSD’s request for reconsideration and has identified no relevant
information that could not have been reasonably presented at the time of the hearing and has
identified no errors of fact or law that have the potential of altering the Commission’s decision.
Staff therefore recommend the Commission deny the request for reconsideration.
I.

MOTION AND RESOLUTION

Because the Commission denied both a local coastal development permit pursuant to an appeal
and a coastal development permit within its retained jurisdiction, two motions and resolutions are
required.
Motion
I move that the Commission grant reconsideration of Coastal Development Permit
E-07-001.
Staff recommends a NO vote on the motion. Failure to adopt the motion will result in denial of
the request for reconsideration and adoption of the following resolution and findings. The
motion passes only by affirmative vote of a majority of Commissioners present.
Resolution
The Commission hereby denies the request for reconsideration of the Commission’s
decision on coastal development permit E-07-001 on the grounds that there is no relevant
new evidence which, in the exercise of reasonable diligence, could not have been
presented at the hearing, nor has an error of fact or law occurred which has the potential
of altering the initial decision.
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Motion
I move that the Commission grant reconsideration of Appeal No. A-3-SLO-06-053.
Staff recommends a NO vote on the motion. Failure to adopt the motion will result in denial of
the request for reconsideration and adoption of the following resolution and findings. The
motion passes only by affirmative vote of a majority of Commissioners present.
Resolution
The Commission hereby denies the request for reconsideration of the Commission’s
decision on Appeal No. A-3-SLO-06-053 on the grounds that there is no relevant new
evidence which, in the exercise of reasonable diligence, could not have been presented at
the hearing, nor has an error of fact or law occurred which has the potential of altering
the initial decision.
II.

FINDINGS AND DECLARATIONS

A.

Project Description

The CCSD had proposed through its coastal development permit applications to the County of
San Luis Obispo and to the Commission to conduct several geotechnical and hydrogeologic tests
to determine whether an area of San Simeon State Beach in San Luis Obispo County would be a
suitable location for subsurface intake wells and discharge structures that may be used by a
future proposed desalination facility. The project would have included the temporary placement
of monitoring wells, the use of vehicles and vessels on and near the beach, partial use of a
parking area used for public access to the shoreline, and other related development activities.
B.

Basis for Requests For Reconsideration

Coastal Act Section 30627 allows an applicant for a coastal development permit to request the
Commission grant reconsideration of the Commission’s denial of a permit application.1 That
1

Coastal Act Section 30627 states:
(a) The commission shall, by regulation, provide procedures which the commission shall use in deciding whether to
grant reconsideration of any of the following:
1) Any decision to deny an application for a coastal development permit.
2) Any term or condition of a coastal development permit which has been granted.
(b) The procedures required by subdivision (a) shall include at least the following provisions:
1) Only an applicant for a coastal development permit shall be eligible to request reconsideration.
2) The request for reconsideration shall be made within 30 days of the decision on the application for a coastal
development permit.
3) The basis of the request for reconsideration shall be either that there is relevant new evidence which, in the
exercise of reasonable diligence, could not have been presented at the hearing on the matter or that an error
of fact or law has occurred which has the potential of altering the initial decision.
4) The commission shall have the discretion to grant or deny requests for reconsideration.
(c) A decision to deny a request for reconsideration is not subject to appeal.
(d) This section shall not alter any right otherwise provided by this division to appeal an action ; provided, that a
request for reconsideration shall be made only once for any one development application, and shall, for purposes of
any time limits specified in Sections 30621 and 30622, be considered a new application.
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section also requires that the basis of such a request be either that “there is relevant new evidence
which, in the exercise of reasonable diligence, could not have been presented at the hearing on
the matter or that an error of fact or law has occurred which has the potential of altering the
initial decision.” Pursuant to the Commission’s regulations at 14 CCR 13109.1 – 13109.6, the
Commission must receive a request for reconsideration within thirty days of the Commission’s
vote and the Executive Director must prepare a staff report with a recommendation to the
Commission on the merits of the request. If the Commission grants reconsideration, a de novo
hearing on the proposed project would be scheduled for a subsequent Commission meeting.
On September 6, 2007, the Commission voted to deny the proposed coastal development
permits. On September 19, 2007, the CCSD filed a timely request for reconsideration of that
decision.
C.

Applicant’s Contentions and Commission Response

The CCSD makes two contentions in its request for reconsideration:
Contention 1 – The CCSD contends that an error of fact was made because it did not present
information about its proposed desalination facility, and as a result, some Commissioners’
incorrect impression of its proposal materially affected the Commission’s vote: The CCSD
contends that some Commissioners had an incorrect impression of its plans because the CCSD
did not show that the conceptual design and location of its desalination facility would not include
permanent structures at the beach. Similarly, the CCSD also states that it did not present
information that its conceptual design for a subsurface intake and discharge at the beach was
based on recommendations from a 2003 Commission staff report. The CCSD contends that the
incorrect impressions arising from this missing information materially affected the
Commission’s vote. The CCSD states that it did not present its plans for a proposed full-scale
facility at the hearing, but had it known “this was to be a material fact upon which the
Commission would act we would have provided information regarding the current concepts for
the proposed desalination project.”2
For several reasons, this contention does not raise an error of fact or of law. For example, some
of the information the CCSD contends was not presented – i.e., the likely location of its proposed
desalination facility – was presented at the hearing. Documents and testimony provided as part
of the hearing show that the project being proposed consisted only of tests and associated
activities needed to determine whether subsurface intakes and outfall could be sited at the beach.
They also show that the CCSD was considering locating a future desalination facility not at the
beach, but at a site some distance inland or at a site yet to be determined through an EIR
alternatives analysis. For instance, the Commission staff report issued about three weeks before
the September 6, 2007 hearing described the proposed project as consisting of several
geotechnical tests to be conducted on San Simeon Beach. It further stated that these tests would
help determine whether the beach would be suitable for subterranean intake and outfall wells that
2

This CCSD contention about information it did not provide may alternatively be viewed as a request that the
Commission reconsider its decision based on “relevant new evidence which, in the exercise of due diligence, could
not have been presented at the hearing.” However, if viewed in this manner, the CCSD’s contention would not
provide the necessary basis for Commission reconsideration since the contention is not that the CCSD has relevant
new evidence to present, but only that it had information available that it chose not to present.
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may be used by a desalination facility the CCSD may propose nearby. The staff report also
noted that the certified LCP would have to be modified to allow any such intake or outfall
structures at the beach.
Additionally, the Addendum to the staff report provided to the Commission and the public before
the hearing further clarified the location of these potential project components. The Addendum
stated that the CCSD was considering constructing a desalination facility “at a site several
hundred yards inland” from the beach. It further clarified that “[a]ny future development
associated with a potential subterranean intake or outfall structures at this location” – i.e., the
beach where the tests would be conducted – would require a modification to the LCP and
additional review and approval by the Commission. The Addendum also included a fact sheet
provided by the CCSD in its ex parte communications to several Commissioners describing the
currently proposed project as consisting only of geotechnical tests on the beach and stating that
alternatives for any proposed desalination facility would be evaluated in a future Environmental
Impact Statement. Further, when asked by the Commission about specific aspects of its future
facility, the CCSD stated that it would be premature to address those questions.
Therefore, because the information presented at the hearing clearly shows that the proposed
project before the Commission did not include a proposed a facility on the beach, there was no
error of fact or law, and the Commission finds the CCSD’s contention does not meet the standard
needed to allow reconsideration of the Commission’s decision.
Contention 2 – The CCSD contends that an error of law was made when Commission staff stated
it believed a permanent facility could not be approved at this location: The CCSD contends that
comments made by the Executive Director near the conclusion of the public hearing were an
error of law. The Executive Director stated that “we don’t think that we could recommend
approval of a permanent facility in this location,” and “we don’t think a permanent facility can
be approved here consistent with the Coastal Act.”
These statements, however, constitute neither an error of law nor of fact. This contention is
essentially a different version of the same issue the CCSD contends was at issue in the discussion
above – that is, whether the proposed project includes a permanent facility at the beach. As
noted above, the documents provided as part of the hearing clearly show that the project being
reviewed would allow tests needed to determine whether subsurface intake and outfall structures
could be built at the beach for a possible desalination facility that could be located several
hundred yards inland or at a site yet to be determined. Additionally, the staff report noted that
any permanent intake or outfall structure that may later be proposed at this location would
require an amendment to the County LCP, as the LCP currently prohibits those types of
structures at this location. The CCSD did not counter this finding and, in fact, modified its
proposed test project so that the temporary structures associated with the test activities – i.e., the
well casings – would be located outside the LCP jurisdiction so as not to conflict with this LCP
provision.
Further, as shown in the partial hearing transcript included in the CCSD’s Request for
Reconsideration (see Exhibit 1), the Executive Director’s comments were in response to public
comments presented during the hearing about why staff was recommending approval of these
tests in an area where the proposed facility could not be built. The comments, in fact, illustrate
Commission staff’s belief that the Commission could approve the current proposed project
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without considering implications of a potential future project. Finally, during Commissioner
deliberations after the close of the public hearing and after the Executive Director’s comments,
several Commissioners noted that they recognized the project being reviewed did not include a
permanent facility at this location.
Therefore, for the reasons above, the Commission finds that the CCSD’s contention does not
meet the standard needed to allow reconsideration of the Commission’s decision.

