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APPLICANT:   UGS Development, Inc; Attn: Tom Utman 
 
AGENT:   Carol McDermott 
 
PROJECT LOCATION:  919 Bayside Drive, City of Newport Beach (Orange County) 
 
PROJECT DESCRIPTION: Demolition of an existing 64-unit apartment complex and creation of a 

parcel map for 17 single-family residential lease lots.  In addition, the 
project consists of construction of a gated community with 17 custom 
single-family residences in accordance with height, setback and 
other development standards identified in the Planned Community 
Text.  The existing vertical public access on site will be made ADA 
compliant and widened within the existing easement to provide an 8-
foot wide concrete walkway.  In addition, the project proposes 
revising an existing lateral access by closing a segment of an existing 
6-foot floating public walkway and constructing an alternative lateral 
access comprised of an 8-foot wide landside ADA compliant walkway 
such that 3-feet of the walkway will be partially on land, with the 
remaining 5-feet cantilevered over the existing bulkhead.  Grading 
will consist of 4,200 cubic yards of cut, 4,600 cubic yards of fill and 
400 cubic yards of import.  The proposal also establishes a limitation 
on use of an existing 34-slip marina located seaward of the new 
residential community. 

 
 
SUMMARY OF STAFF RECOMMENDATION: 
 
The proposed project, a new gated residential subdivision between the first public road and the 
sea, raises several issues with regard to coastal access and recreation, water quality, visual 
impacts and hazards.  However, the main issues of contention are 1) the creation of a new gated 
residential community with private streets, which is contrary to the public access policies of the 
Coastal Act and is prohibited by the City's recently certified Coastal Land Use Plan; 2) the 
substantial reduction in the pool of individuals that will have access to the 34-slip marina and the 
resultant increased burden on other marinas and recreational facilities; and 3) the effort to improve 
and re-route accessways that were irrevocably dedicated to public access over 30 years ago and 
have been in use since that time.  The staff recommendation, summarized in greater detail below, 
would consist of the following: removal of the gates; establishing public streets, sidewalks and 
public access to a new vertical access; allowing the applicant to offset the impacts to public 
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recreational facilities by fully funding the construction of a new public dock at the Rhine Channel; 
and allowing improvements to an existing accessway. 
 
Commission staff is recommending APPROVAL of the proposed project with FIFTEEN (15) 
SPECIAL CONDITIONS.  SPECIAL CONDITION NO. 1 requires the applicant to submit an 
application to amend Coastal Development Permit No. P-11-29-73-2313-Extension-(McLain 
Development Company) to modify and improve the lateral access.  SPECIAL CONDITION NO. 2 
requires the applicant to submit Revised Project Plans that incorporate the changes imposed in the 
special conditions into the applicant’s proposed plans.  SPECIAL CONDITION NO. 3 requires the 
applicant to irrevocably offer to dedicate to a public agency or other appropriate entity an easement 
for public access located on: the on-land and cantilevered walkway along the existing bulkhead 
along the North Channel (lateral access); the ramp connecting the on-land and cantilevered 
walkway with the existing floating walkway; the 6-foot wide easement connecting Lot “E” to Lot “B”; 
and a minimum 4-foot wide sidewalk along the perimeter but outside of Lot “E.”  SPECIAL 
CONDITION NO. 4 requires the applicant to dedicate all streets and sidewalks within the 
subdivision to a public agency or non-profit acceptable to the Executive Director.  SPECIAL 
CONDITION NO. 5 requires the applicant to submit a Management and Maintenance Program for 
the public walkways and the public access areas within the residential community.  SPECIAL 
CONDITION NO. 6 requires the applicant to maintain the walkways as public access pathways and 
the streets within the residential community available to the public.  It also prohibits the 
construction of any gates or other device that limits public access to the streets of the subdivision.  
SPECIAL CONDITION NO. 7 requires the applicant to submit a Construction/Development 
Phasing Plan.  SPECIAL CONDTION NO. 8 requires the applicant to submit an in-lieu fee to 
construct the Rhine Channel Wharf Public Dock and a Memorandum of Understanding between 
the City of Newport Beach and the Coastal Commission must be completed in regards to this 
construction.  SPECIAL CONDITION NO. 9 identifies best management practices.  SPECIAL 
CONDITION NO. 10 requires that the applicant identify the location of the disposal site of the 
demolition and construction debris.  If the disposal site is located in the coastal zone, a coastal 
development permit or an amendment to this permit shall be required before disposal can take 
place.  SPECIAL CONDITION NO. 11 requires the applicant to submit a Final Water Quality 
Management Plan.  SPECIAL CONDITION NO. 12 requires the applicant to submit a Landscape 
Palette Plant List, which only consists of native and/or non-native drought tolerant plants, which are 
non-invasive.  SPECIAL CONDITION NO. 13, requires the applicant to submit, prior to issuance of 
the permit, evidence of conformance with geotechnical recommendations.  SPECIAL CONDITION 
NO. 14 requires the applicant to establish covenants, conditions and restrictions (CC&R’s), or an 
equivalent thereof, for the proposed residential lots to address ownership and management of all 
subdivision streets, sidewalks, public walkways, and common landscaped areas.  SPECIAL 
CONDITION NO. 15 pertains to attorney’s fees. 
 
Section 30600(c) of the Coastal Act provides for the issuance of coastal development permits 
directly by the Commission in regions where the local government having jurisdiction does not 
have a certified Local Coastal Program.  The City of Newport Beach only has a certified Land Use 
Plan and has not exercised the options provided in 30600(b) or 30600.5 to issue its own permits.  
Therefore, the Coastal Commission is the permit issuing entity and the standard of review is 
Chapter 3 of the Coastal Act.  The certified Land Use Plan may be used for guidance. 
 
 
LOCAL APPROVALS RECEIVED:  Approval in Concept (Harbor Permit No. 200-919) from the 
City of Newport Beach Harbor Resources Division dated May 31, 2006; Approval in Concept (No. 
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0876-2006) from the City of Newport Beach Planning Department dated April 13, 2006; Mitigated 
Negative Declaration (SCH No. 2005-061019); Tentative Tract Map 2004-001 (Tract 15323); 
Coastal Residential Development Permit No. 2005-001, City of Newport Beach Code Amendment 
No. 2004-003; and Bayside Residential Planned Community (PC) Designation and Development 
and Use Regulations. 
 
SUBSTANTIVE FILE DOCUMENTS:  City of Newport Beach Certified Land Use Plan; Letter from 
Commission staff to Carol McDermott dated May 17, 2006; Letter from Manatt Phelps Phillips to 
Commission staff dated June 8, 2006; Letter from Manatt Phelps Phillips to Commission staff dated 
August 31, 2006; Geotechnical Investigation, Proposed 19 custom Single-Family Lots (North Bay), 
919 Bayside Drive, Tentative Tract 15323, City of Newport Beach, Orange County, California (J.N. 
639-04) prepared by Petra Geotechnical Inc. dated December 6, 2004; Water Quality Management 
Plan (WQMP) prepared by Adams Streeter Civil Engineers, Inc. dated March 20, 2006; letter from 
the City of Newport Beach to Commission staff dated January 5, 2007; letter from the City of 
Newport Beach to Commission staff dated January 23, 2007; and letter from the City of Newport 
Beach to Commission staff dated January 24, 2007. 

 
LIST OF EXHIBITS 
 
1. Vicinity Map 
2. Site Plan 
3. Gate Plans 
4. Tentative Tract Map 
5. Bulkhead Plans 
6. Coastal Development Permit No. P-11-29-73-2313-Extension-(McLain Development 

Company) 
7. Grant of Easement executed on May 14, 1975 between the McLain Development 

Company/The Irvine Company and the City of Newport Beach 
8. Agreement For Irrevocable Public Access executed on May 29, 1975 between The Irvine 

Company and the City of Newport Beach 
9. Letter from the City of Newport Beach to Commission staff dated January 24, 2007 
 
 
I. STAFF RECOMMENDATION, MOTION AND RESOLUTION 

OF APPROVAL 
 

MOTION: I move that the Commission approve Coastal Development Permit No. 5-06-
145 pursuant to the staff recommendation. 

 
STAFF RECOMMENDATION OF APPROVAL: 
 
Staff recommends a YES vote.  Passage of this motion will result in approval of the permit as 
conditioned and adoption of the following resolution and findings.  The motion passes only by 
affirmative vote of a majority of the Commissioners present. 
 
 
RESOLUTION TO APPROVE THE PERMIT: 
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The Commission hereby APPROVES a coastal development permit for the proposed development 
and adopts the findings set forth below on grounds that the development as conditioned will be in 
conformity with the policies of Chapter 3 of the Coastal Act and will not prejudice the ability of the 
local government having jurisdiction over the area to prepare a Local Coastal Program conforming 
to the provisions of Chapter 3.  Approval of the permit complies with the California Environmental 
Quality Act because either 1) feasible mitigation measures and/or alternatives have been 
incorporated to substantially lessen any significant adverse effects of the development on the 
environment, or 2) there are no further feasible mitigation measures or alternatives that would 
substantially lessen any significant adverse impacts of the development on the environment. 
 
II. STANDARD CONDITIONS 
 
1. Notice of Receipt and Acknowledgment.  The permit is not valid and development shall 

not commence until a copy of the permit, signed by the permittee or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is 
returned to the Commission office. 

 
2. Expiration.  If development has not commenced, the permit will expire two years from the 

date this permit is reported to the Commission.  Development shall be pursued in a diligent 
manner and completed in a reasonable period of time.  Application for extension of the 
permit must be made prior to the expiration date. 

 
3. Interpretation.  Any questions of intent or interpretation of any condition will be resolved by 

the Executive Director or the Commission. 
 
4. Assignment.  The permit may be assigned to any qualified person, provided assignee files 

with the Commission an affidavit accepting all terms and conditions of the permit. 
 
5.  Terms and Conditions Run with the Land.  These terms and conditions shall be 

perpetual, and it is the intention of the Commission and the permittee to bind all future 
owners and possessors of the subject property to the terms and conditions. 

 
III. SPECIAL CONDTIONS 
 
1. EXISTING 6-FOOT WIDE FLOATING ACCESS WALKWAY (LATERAL ACCESS)
 
Development that would in any manner obstruct, interfere with or adversely impact public access to 
the existing 6-foot wide floating walkway required by Coastal Development Permit No. P-11-29-73-
2313-Extension-(McLain Development Company) is prohibited until such time that an application to 
amend Coastal Development Permit No. P-11-29-73-2313-Extension-(McLain Development 
Company) to modify and improve the lateral access required by that permit has been approved by 
the Commission and any conditions of amendment approval have been satisfied by the property 
owner. 
 
 
 
2. REVISED PROJECT PLANS
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A. PRIOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall submit, for the Executive Director's review and approval, a revised 
Bayside Residential Planned Community (PC) Designation and Development and 
Use Regulations (a.k.a. 'PC Text') and two (2) full size sets of Revised Project Plans 
which conform with the requirements of the special conditions of this permit and 
indicate the final layout of all development including but not limited to lots, grading, 
streets, utilities and easements, infrastructure, water quality management system, 
accessways, signs, interpretive amenities, walls, fences, gates, and the maximum 
footprint of residential structures on each lot and appurtenances. 
 

B. All development shall conform with the required, revised Bayside Residential 
Planned Community (PC) Designation and Development and Use Regulations as 
required in paragraph A.  Plans for development on each of the 17-single-famliy 
residential lease lots do not need further review by the Commission unless the said 
plans do not conform to the Bayside Residential Planned Community (PC) 
Designation and Development and Use Regulations approved by the Executive 
Director, in which case an amendment to this permit would be required. 

 
C. The permittee shall undertake development in accordance with the approved final 

plans.  Any proposed changes to the approved final plans shall be reported to the 
Executive Director.  No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is legally required. 

 
3. OFFERS TO DEDICATE PUBLIC ACCESS AND RECREATIONAL USE EASEMENTS
 
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the landowner(s) shall 
execute and record document(s) in a form and content acceptable to the Executive Director, 
irrevocably offering to dedicate to a public agency or non-profit entity acceptable to the Executive 
Director, an easement for public pedestrian access and passive recreational use of: (1) the areas 
of land identified as Lot “B” on the Tentative Parcel Map prepared on December 4, 2002 and 
revised January 3, 2007 consisting of an on-land and cantilevered walkway along the existing 
bulkhead along the North Channel (lateral access) and the ramp connecting the on-land and 
cantilevered walkway with the existing floating walkway, but subtracting therefrom the areas of land 
already dedicated identified on Grant of Easement executed on May 14, 1975 between the McLain 
Development Company/The Irvine Company and the City of Newport Beach; and (2) the areas of 
land consisting of a 6-foot wide easement connecting Lot “E” to Lot “B”  identified on the Tentative 
Parcel Map prepared on December 4, 2002 and revised January 3, 2007. 
 
The recorded document(s) described above shall reflect that development in the offered area is 
restricted as set forth in the Special Conditions of this permit.  The offers shall be recorded free of 
prior liens and encumbrances that the Executive Director determines may affect the interest being 
conveyed.  The offers shall run with the land in favor of the People of the State of California, 
binding all successors and assignees, and shall be irrevocable for a period of 21 years, such 
period running from the date of recording. 
 
The lands identified in these offers to dedicate shall be maintained in accordance with the 
Management and Maintenance Program approved by the Executive Director in accordance with 
SPECIAL CONDITION NO. 5. 
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4. OFFER TO DEDICATE PUBLIC STREETS AND SIDEWALKS
 
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the landowner(s) shall 
establish to the Executive Director’s satisfaction that the landowner(s) has dedicated all streets and 
sidewalks within the subdivision which are the areas of land identified as Lot “E” and a minimum 4-
foot wide sidewalk along the perimeter but outside of Lot “E” on the Tentative Parcel Map prepared 
on December 4, 2002 and revised January 3, 2007, to a public agency or non-profit acceptable to 
the Executive Director for public pedestrian, bicycle and vehicular access and use. 
 
5. PUBLIC ACCESS WALKWAYS MANAGEMENT AND MAINTENANCE PROGRAM
 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
permittee shall provide for the review and approval by the Executive Director, a 
Management and Maintenance Program for the proposed public access areas.  The 
final program shall include the following: 
 
(1) IDENTIFY ALL ENTITIES RESPONSIBLE FOR MANAGEMENT AND 

MAINTENANCE.  In general, the owner of the land shall maintain the public 
access areas until such time as any easement required to be offered by this 
permit is accepted.  Where an easement is accepted by an entity in 
accordance with the terms and conditions of this permit, the holder of the 
easement shall be responsible for management and maintenance of the 
facilities within the easement unless the arrangements between the original 
landowner and the easement holder dictate that the original landowner shall 
retain all or part of said management and maintenance responsibility.  All 
management and maintenance shall occur in accordance with the approved 
Management and Maintenance Program. 

 
(2) IDENTIFICATION OF MANAGEMENT AND MAINTENANCE ACTIVITIES 

AND ASSOCIATED FUNDING PROGRAM.  The Management and 
Maintenance Program shall include identification of management and 
maintenance activities including a funding program that will provide for the 
actual cost of: 
 
(a) maintenance and periodic repair and replacement of the public 

access facilities and publicly accessible streets, sidewalks, and 
walkways and associated appurtenances including, but not limited to, 
surfaces, fences, benches, landscaping, and signage. 

 
(3) LEGAL AUTHORITY.  The program shall demonstrate the legal ability of the 

assigned entities to undertake the development and maintain said 
development in accordance with the requirements of this permit. 

 
B. The permittee shall undertake development in accordance with the approved final 

program.  Any proposed changes to the approved final program shall be reported to 
the Executive Director.  No changes to the approved final program shall occur 
without a Commission amendment to this coastal development permit unless the 
Executive Director determines that no amendment is legally required. 

 
6. PUBLIC ACCESS AND RECREATION REQUIREMENTS AND IMPROVEMENTS
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A. Public Access Requirements 
 

(1) Streets, Roads and Public Parking 
 

All streets, roads and parking shall be provided as described on the final 
project plans approved by the Executive Director pursuant to SPECIAL 
CONDITION NO. 2 of this permit except that all such streets, roads and 
parking areas shall provide both public and private pedestrian, bicycle and 
vehicular access and parking.  Parking shall be provided as described in the 
applicant’s Bayside Residential Planned Community District Development 
Regulations.  In addition, all on-street parking areas shall be open for use by 
the general public 24 hours per day, with the exception of standard limited 
parking restrictions for street sweeping/maintenance purposes.  Long term 
or permanent physical obstruction of streets, roads and parking areas shall 
be prohibited.  All public entry controls (e.g. gates, gate/guard houses, 
guards, signage, etc.) and restrictions on use by the general public (e.g. 
preferential parking districts, resident-only parking periods/permits, etc.) 
associated with any streets or parking areas shall be prohibited. 
 

(2) Public Access Walkways 
 
No development, as defined in Section 30106 of the Coastal Act, shall occur 
within the public access corridor as approved by the Executive Director 
pursuant to paragraph C of this condition except for the following 
development: grading and construction necessary to construct the public 
access walkways and appurtenances (e.g. cantilevered walkway and ramp, 
signs, interpretive displays, benches, trash receptacles, safety fencing that 
does not obstruct public views or access), vegetation removal and planting, 
drainage devices, erosion control and repair, maintenance and repair of the 
existing bulkhead, maintenance and repair activities pursuant to and in 
conjunction with the Management and Maintenance Program detailed in 
SPECIAL CONDITION NO. 5 and as required below.  Development that 
diminishes permanent public access is prohibited.  The public access 
walkways shall be open to the general public for recreational use 24-hours 
per day. 
 
The lands identified in this restriction shall be maintained in accordance with 
the Management and Maintenance Program approved by the Executive 
Director in accordance with SPECIAL CONDITION NO. 5. 

 
C. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 

permittee shall submit revised, final, detailed plans of the public access walkways 
for review and approval by the Executive Director.  Plans shall identify all structures 
including location, dimensions, materials and colors, and use as well as sign and 
interpretive display text and graphics, size and orientation.  All plans shall be of 
sufficient scale and detail to verify the location, size and content of all signage, and 
the location and orientation, size, materials and use of structures during a physical 
inspection of the premises.  The final plans shall also comply with the following: 
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(1) Public Access Walkways:  The final plans submitted for review and approval 
to the Executive Director shall include detailed final public access walkway 
plans.  The detailed final walkway improvement plans submitted shall be in 
substantial conformance with the submitted April 17, 2006 plans identified 
above and as modified by the conditions of this permit.  Said plan(s) shall 
include walkway alignment, width, surface and materials; recreational 
appurtenances such as benches, and refuse containers. 

 
(2) Sign Plan:  The final plans submitted for review and approval to the 

Executive Director shall include a detailed signage plan that directs the 
public to the public access walkways on the project site.  Signs shall invite 
and encourage public use of access opportunities and shall identify and 
direct the public to their locations.  Signage shall include facility 
identification/directional monuments (e.g. location of amenities); 
informational signage and circulation; and roadways signs.  Signs and 
displays not explicitly permitted in this document shall require an amendment 
to this permit unless the Executive Director determines that no amendment 
is legally required. 

 
D. The permittee shall undertake development in accordance with the approved final 

plans.  Any proposed changes to the approved final plans shall be reported to the 
Executive Director.  No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is legally required. 

 
7. CONSTRUCTION/DEVELOPMENT PHASING PLAN 
 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall submit two (2) copies of Final Construction/Development Phasing 
Plan for review and approval by the Executive Director, which shall conform to the 
following: 

 
(1) The construction of the: 1) new ADA compliant landward lateral access 

walkway comprised a 3-foot wide on land component, adjoining a 5-foot wide 
segment cantilevered over the surface of the water; 2) the ramp connecting 
the new partially on-land and cantilevered lateral access walkway with the 
existing floating walkway; 3) the 6-foot wide pathway within the residential 
community that will connect to the partially on-land and cantilevered lateral 
access walkway; and 4) enhancement of the existing 10-foot wide vertical 
access (from Bayside Drive to the bayfront along Promontory Bay) walkway 
that will be made ADA compliant and will be widened to provide a 
continuous, 8-foot wide concrete walkway with a 2-foot wide landscaped 
planter shall be completed prior to occupancy of the first single-family 
residence. 

 
(2) The construction and improvements listed in the above paragraph 1 will be 

phased so that vertical and lateral access to the bay will remain open and 
available to the public. 
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B. The permittee shall undertake development in accordance with the approved final 
construction/development phasing plans.  Any proposed changes to the approved 
final construction/development phasing plans shall be reported to the Executive 
Director.  No changes to the approved final plans shall occur without a Commission 
amendment to this coastal development permit unless the Executive Director 
determines that no amendment is legally required. 

 
8. IN-LIEU FEE
 

A. The applicant or any successor(s) in interest to the subject property shall pay a 
mitigation fee to the City of Newport Beach (herein "City"), in accordance with the 
agreement required in subsection B below, in an amount not less than $240,000.00, 
which shall be increased and/or supplemented as necessary by the applicant or its 
successor(s) in interest to be sufficient for the City to design, permit, and construct a 
public dock, with not less than 100-feet of wharfage area, for the short 
term/transient docking of boats in Newport Harbor at the Rhine Channel Wharf, 
Newport Beach, California.  If the construction of the public dock becomes 
infeasible, the applicant shall submit an application to amend the Coastal 
Development Permit.  The Executive Director shall determine if the project is 
infeasible and if so, will make a determination identifying a different feasible project 
appropriate for the use of this in-lieu fee. 

 
B. PRIOR TO THE ISSUANCE OF THIS COASTAL DEVELOPMENT PERMIT, but 

only after the Executive Director of the Coastal Commission has indicated, in 
writing, that the Commission has entered into an agreement with the City (the 
“Agreement”), the applicant shall provide to the City of Newport Beach, through a 
financial instrument subject to the review and approval of the Executive Director, a 
mitigation fee in an amount not less than $240,000.00 as described in subsection A, 
payable to the City of Newport Beach.  This mitigation fee shall be used for the 
purposes described in subsection A of this condition in accordance with the terms 
and conditions of the Agreement, which, at a minimum, shall include the following 
provisions: 1) the City of Newport Beach shall submit a final plan for use of the 
funds to the Executive Director for review and approval within 24 months of the date 
on which the funds are transferred to the City; 2) the final plan shall provide for 
construction and opening of the public dock within 36 months of approval of the final 
plan by the Executive Director; 3) the City of Newport Beach must obtain all 
necessary regulatory permits and approvals, including but not limited to a coastal 
development permit, for the public dock prior to commencement of the project; 4)  
the funds must be deposited in a separate and independent interest bearing 
account created solely to manage the funds as well as provisions to limit the use of 
funds for administrative costs (which shall not exceed 5% of the total funds 
transferred to the City of Newport Beach); 5) the City must justify the need for any 
funding in excess of the initial $240,000.00 necessary to complete the project 
identified in the final plan and for the Executive Director to demand such 
additional/supplementary funding from the applicant or  its successor(s) in interest 
as well as a methodology to resolve disputes; 6) the public dock constructed 
pursuant to the Agreement shall continue to be operated as a public dock in 
accordance with the terms of the Agreement, whether the City of Newport Beach or 
another entity owns or operates the public dock; 7) a deadline not to exceed 10 
years from the date of transfer of the funds to the City by which the funds shall be 
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used by the City to complete the project identified in the final plan, along with 
provisions to address any failure to complete the project, including but not limited to, 
transfer of the funds to an alternate entity able to implement the final plan, or, if 
approved by an amendment to this coastal development permit, to apply the funds 
to an alternative project that provides public boating related recreational 
opportunities in the City of Newport Beach. 

 
9. CONSTRUCTION BEST MANAGEMENT PRACTICES

 
The applicant shall comply with the following construction-related requirements: 

 
A. The permittee shall comply with the following construction-related requirements: 

 
(1) No construction materials, debris, or waste shall be placed or stored where it 

may be subject to wave, wind, rain, or tidal erosion and dispersion; 
 

(2) Any and all debris resulting from construction activities shall be removed 
from the project site within 24 hours of completion of the project; 

 
(3) Construction debris and sediment shall be removed from construction areas 

each day that construction occurs to prevent the accumulation of sediment 
and other debris which may be discharged into coastal waters; 

 
(4) Erosion control/sedimentation Best Management Practices (BMP’s) shall be 

used to control dust and sedimentation impacts to coastal waters during 
construction.  BMPs shall include, but are not limited to: placement of sand 
bags around drainage inlets to prevent runoff/sediment transport into coastal 
waters; and 

 
(5) All construction materials, excluding lumber, shall be covered and enclosed 

on all sides, and as far away from a storm drain inlet and receiving waters as 
possible. 

 
(6) Machinery or construction materials not essential for project improvements 

will not be allowed at any time in the intertidal zone. 
 

(7) If turbid conditions are generated during construction a silt curtain will be 
utilized to control turbidity. 

 
(8) Floating booms will be used to contain debris discharged into coastal waters 

and any debris discharged will be removed as soon as possible but no later 
than the end of each day. 

 
(9) Non-buoyant debris discharged into coastal waters will be recovered by 

divers as soon as possible after loss. 
 

B. Best Management Practices (BMPs) designed to prevent spillage and/or runoff of 
construction-related materials, sediment, or contaminants associated with 
construction activity shall be implemented prior to the on-set of such activity.  
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Selected BMPs shall be maintained in a functional condition throughout the duration 
of the project.  Such measures shall be used during construction: 

 
(1) The applicant shall ensure the proper handling, storage, and application of 

petroleum products and other construction materials.  These shall include a 
designated fueling and vehicle maintenance area with appropriate berms 
and protection to prevent any spillage of gasoline or related petroleum 
products or contact with runoff.  It shall be located as far away from the 
receiving waters and storm drain inlets as possible; 
 

(2) The applicant shall develop and implement spill prevention and control 
measures; 

 
(3) The applicant shall maintain and wash equipment and machinery in confined 

areas specifically designed to control runoff.  Thinners or solvents shall not 
be discharged into sanitary or storm sewer systems.  Washout from concrete 
trucks shall be disposed of at a location not subject to runoff and more than 
50 feet away from a stormdrain, open ditch or surface water; and 

 
(4) The applicant shall provide adequate disposal facilities for solid waste, 

including excess concrete, produced during construction. 
 
10. LOCATION OF DEBRIS DISPOSAL SITE
 
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall identify 
in writing, for the review and approval of the Executive Director, the location of the disposal site of 
the demolition and construction debris resulting from the proposed development.  Disposal shall 
occur at the approved disposal site.  If the disposal site is located in the coastal zone a coastal 
development permit or an amendment to this permit shall be required before disposal can take 
place. 
 
11. SUBMITTAL OF A FINAL WATER QUALITY MANAGEMENT PLAN (WQMP)
 

A. PRIOR TO THE ISSUANCE OF A COASTAL DEVELOPMENT PERMIT, the 
applicant shall submit, for review and approval of the Executive Director, two (2) 
copies of a Final Water Quality Management Plan.  The Final Water Quality 
Management Plan shall include, but is not limited to: 
 
(1) Design elements that serve to minimize directly connected impervious area 

and maintain permeable space within the development shall be incorporated 
where feasible.  Options include the use of alternative design features such 
as concrete grid driveways and/or pavers for walkways, and/or porous 
material for or near walkways and driveways; 

 
(2) Sweep streets with a vacuum regenerative sweeper a minimum of one time 

per week; 
 
(3) Installation of catch basin inserts or vegetative or other media filtration 

devices effective at trapping and/or mitigating contaminants such as 
petroleum hydrocarbons, heavy metals and particulates, in addition to trash 
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and large debris. Selected BMPs (or suites of BMPs) shall be designed to 
treat, infiltrate or filter the stormwater runoff from each runoff event up to and 
including the 85th percentile, 24-hour runoff event for volume based BMPs 
and/or the 85th percentile, 1 hour event, with an appropriate safety factor, for 
flow-based BMPs; 

 
(4) The filtration devices should be maintained in accordance with the 

manufacturer’s specifications.  Also, routine maintenance should take place, 
including inspection and regular cleaning of approved BMPs, to ensure their 
effectiveness prior to, and during, each rainy season from October 15th 
through April 31st of each year.  Debris and other water pollutants contained 
in BMP device(s) will be contained and disposed of in a proper manner on a 
regular basis.  All BMP traps/separators and/or filters must be cleaned prior 
to the start of the winter storm season, no later than October 15th each year.  
The BMP’s shall be maintained to uphold their functionality. 

 
B. The permittee shall undertake development in accordance with the approved final 

plans.  Any proposed changes to the approved final plans shall be reported to the 
Executive Director.  No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is legally required. 

 
12. LANDSCAPING GUIDELINES
 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall submit, for the review and approval of the Executive Director, two (2) 
copies of Landscaping Guidelines that shall be used to direct landscaping within the 
residential community that demonstrate the following: 
 
(1) The Landscaping Guidelines shall include the following: 

 
(a) A Landscape Palette Plant List from which all landscaping shall be 

selected which shall consist of native and/or non-native drought 
tolerant non-invasive plant species.  No plant species listed as 
problematic and/or invasive by the California Native Plant Society, 
the California Invasive Plant Council, or as may be identified from 
time to time by the State of California shall be employed or allowed to 
naturalize or persist on the site.  No plant species listed as a ‘noxious 
weed’ by the State of California or the U.S. Federal Government shall 
be utilized within the property.  Any existing landscaping that doesn’t 
meet the above requirements shall be removed. 

 
(b) Requirements that all planting shall provide 90 percent coverage 

within 90 days and shall be repeated if necessary to provide such 
coverage; 

 
(c) Requirements that all plantings shall be maintained in good growing 

condition throughout the life of the project, and whenever necessary, 
shall be replaced with new plant materials to ensure continued 
compliance with the landscape plan; 
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(d) Requirements that of each residential lot shall be completed within a 

timely manner. 
 

(2) The Landscaping Guidelines shall be incorporated into the CC&R’s as 
required by SPECIAL CONDITION NO. 14.  Landscape Plans for the 
common areas and each of the 17-single-famliy residential lease lots do not 
need further review by the Commission unless the said landscape plans do 
not conform to the final Landscape Palette Plant List approved by the 
Executive Director, in which case an amendment to this permit would be 
required. 

 
B. The permittee shall undertake development in accordance with the approved plan.  

Any proposed changes to the approved final plan shall be reported to the Executive 
Director.  No changes to the approved final plans shall occur without a Commission 
amendment to this coastal development permit unless the Executive Director 
determines that no amendment is legally required. 

 
13. CONFORMANCE WITH GEOTECHNICAL RECOMMENDATIONS 
 

A. All final design and construction plans, including foundations, grading and drainage 
plans shall be consistent with all recommendations contained in Geotechnical 
Investigation, Proposed 19 custom Single-Family Lots (North Bay), 919 Bayside 
Drive, Tentative Tract 15323, City of Newport Beach, Orange County, California 
(J.N. 639-04) prepared by Petra Geotechnical Inc. dated December 6, 2004.  No 
changes to the approved plan shall occur without a Commission amendment to this 
coastal development permit unless the Executive Director determines that no 
amendment is legally required. 

 
B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 

applicant shall submit, for the Executive Director’s review and approval, evidence 
that an appropriately licensed professional has reviewed and approved all final 
design and construction plans and certified that each of those final plans is 
consistent with all the recommendations specified in the above-referenced geologic 
engineering report. 

 
C. The permittee shall undertake development in accordance with the approved final 

plans.  Any proposed changes to the approved final plans shall be reported to the 
Executive Director.  No changes to the approved final plans shall occur without a 
Commission amendment unless the Executive Director determines that no 
amendment is legally required. 

 
14. COVENANTS, CONDITIONS, AND RESTRICTIONS (CC&R’S)

 
A. The applicant shall establish covenants, conditions and restrictions (CC&R’s), or an 

equivalent thereof, for the proposed residential community to address ownership 
and management of all subdivision streets, sidewalks, public walkways, and 
common landscaped areas.  The CC&R’s shall reflect all applicable requirements of 
this coastal development permit, including but not limited to the limitations on the 
public access walkway facilities. 
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B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, and prior to 

recordation of any CC&R's associated with the approved project, proposed version 
of said CC&R's shall be submitted to the Executive Director for review and approval.  
The Executive Director's review shall be for the purpose of ensuring compliance 
with the standard and special conditions of this Coastal Development Permit, 
including ensuring that, pursuant to paragraph A of this condition, the CC&Rs also 
reflect the ongoing restrictions and obligations imposed by these conditions.  The 
restriction on use of the land cited within the special conditions of this permit shall 
be identified in the CC&R's. 

 
C. The permittee shall record the covenants, conditions and restrictions approved by 

the Executive Director, against the property.  The applicant shall submit a recorded 
copy of the covenants, conditions and restrictions within 30 days of their recordation 
to the Executive Director.  The CC&R’s may not be modified in a manner that would 
render them inconsistent with any provision of this permit or of any plan or other 
document approved by the Executive Director pursuant to the conditions of this 
permit.  Any change that would not create a direct conflict between the CC&R’s and 
the provisions of this permit or of any approved plan or other document shall be 
submitted to the Executive Director, in writing, for a determination as to whether 
such change requires approval of the Coastal Commission.  If the Executive 
Director indicates that Commission approval is required, no such change shall occur 
until such approval is secured.  Otherwise, no Coastal Commission approval shall 
be required.  The CC& R’s shall indicate these restrictions within their terms. 

 
15. ATTORNEY’S FEES
 
Liability for Costs and Attorneys Fees: The Permittee shall reimburse the Coastal Commission in 
full for all Coastal Commission costs and attorneys fees -- including (1) those charged by the Office 
of the Attorney General, and (2) any court costs and attorneys fees that the Coastal Commission 
may be required by a court to pay -- that the Coastal Commission incurs in connection with the 
defense of any action brought by a party other than the applicant against the Coastal Commission, 
its officers, employees, agents, successors and assigns challenging the approval or issuance of 
this permit, the interpretation and/or enforcement of permit conditions, or any other matter related 
to this permit.  The Coastal Commission retains complete authority to conduct and direct the 
defense of any such action against the Coastal Commission. 
 
IV. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. PROJECT LOCATION, DESCRIPTION AND PRIOR COMMISSION ACTION
 

1. Project Location 
 
The project site is located at 919 Bayside Drive in the City of Newport Beach, Orange 
County (Exhibit #1).  The project site is 3.92 acres in size and the City of Newport Beach 
Land Use Plan (LUP) designates use of the site for Medium Density Residential.  The 
proposed project adheres to this designation since this designation allows for single-family 
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residences: “The RM [Medium Density Residential] designation is intended to provide for 
the range of residential development types, including single-family (attached and 
detached), two-family, and multi-family residential.”  The project site is located in the 
Promontory Bay area of Newport Beach, which is bounded by Newport Bay, Marine 
Avenue/Jamboree Road and East Coast Highway.  The Promontory Bay area includes 
Harbor Island, Linda Isle and all the area bounded by Newport Bay, Marine 
Avenue/Jamboree Road and East Coast highway.  Currently on site, there are 64 
apartment units in 14 separate buildings built between the late 1950’s and the early 1970’s, 
including carports, garages, surface parking and a private pool area.  There are currently 
128 parking spaces available on site for the residents only.  To the north of the project site 
is Bayside Drive and a retail shopping center.  To the east of the project site are the Cove 
Condominiums.  To the south of the project site are the Newport Bay North Channel and an 
existing dock area, consisting of 34 docks that are used by owners and occupants of the 
existing apartment complex, the Cove Condominiums, and a nearby yacht club.  In addition, 
there is an existing public access (lateral access) easement and walkway provided by a 6-
foot floating walkway along the existing docks.  To the west of the project site is an existing 
10-foot wide public access (vertical access) easement and walkway extending from 
Bayside Drive to the North Channel ending at a viewing platform and then connecting via a 
gangplank to the previously discussed floating lateral access way.  Promontory Bay is 
located immediately adjacent to the west of this vertical access and across Promontory Bay 
is the Balboa Yacht Basin and also single-family residences. 
 
2. Project Description 
 
The proposed project includes the following (Exhibits #2-5): 
 

(a) Residential 
 
The project entails the demolition of an existing 64-unit apartment complex and 
creation of a parcel map for 17 single-family residential lease lots.  In addition, the 
project consists of construction of a gated community with 17 custom single-family 
residences in accordance with height, setback and other development standards 
identified in a Planned Community Text.  The City of Newport Beach has approved 
the project as Bayside Residential Planned Community (PC), which includes 
Development and Use Regulations that control permitted uses.  The project is 
designated Multi-Family Residential in the Land Use Element of the General Plan.  
This designation permits both single-family dwellings and multi-family dwellings; 
however, the Bayside Planned Community does not permit more than one unit per 
numbered lot within the subdivision.  The 3.92 ace parcel will be developed 
consistent with the General Plan.  Tentative Tract Map No. 2004-001 (Tract 15323) 
was approved with a PC Text and accommodates creation of 17-single family lease 
lots represented as numbered lots on the Tract Map.  The buildable lots will range in 
size from 5,818 square feet to 10,754 square feet.  All lettered lease lots are in 
common and are intended to accommodate common amenities and other 
improvements and are not developable for residences.  Common area facilities to 
be shared by the residents and maintained by a homeowner’s association are 
indicated on Lots “A”, “B”, “C”, and “D.”  Lot A is designated for recreation and/or 
pool use.  LOTS “C” and “D” will accommodate landscaped areas proposed along 
the Bayside Drive frontage and at the driveway entrance.  Lot “E” includes the 
driveway entrance from Bayside Drive and the loop road, which encircles the 
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recreation area and includes all vehicular access roadways to the buildable lots.  Lot 
“F” includes the open area of water between the new on land and cantilevered 
walkway and the existing floating walkway.  Lot “B” is designated as the lateral and 
vertical public access walkways and easements.  A 6-foot wide fire access 
easement, that must remain open and unobstructed at all times, connects the loop 
road to a gangplank and to the walkway at the boat docks. 
 
The tentative tract map will be for lease purposes.  Vehicular access to the planned 
community would be provided from Bayside Drive by a single gated access.  The 
proposed entry gate will be approximately 7-feet tall.  On each side of the gate will 
be imposing approximately 16-foot high guard towers; however, it appears that the 
gate will be electronically activated instead of manned by security guards. 
 
Per the regulations adopted by the City on the Bayside Residential Planned 
Community, all structures will be built on the project site will two-stories in height or 
less.  The maximum building height allowed is 32-feet maximum, with a maximum 
mid-span height of 28-feet from finished pad grade.  Per the Bayside Residential 
Planned Community, the average setback from the bayside private property lines 
will range from 15-22-feet.  A Homeowner’s Association (HOA) will be established to 
maintain the proposed private streets, public walkways and landscaping.  Also a 5-
foot high wall is proposed along rear of development along the North Channel.  
Lastly, the net number of parking spaces on completion of the project would be 
approximately 67 parking spaces (a total of 48 covered parking spaces and 19 on-
street parking spaces). 
 
(b) Public Access 
 
The project proposes to change lateral access along the North Channel by 
improving and re-routing the existing 6-foot wide floating public access walkway to a 
new more landward lateral access comprised of an 8-foot wide, ADA compliant 
walkway.  This 8-foot wide walkway will be dedicated as a public access easement 
and is comprised of 3-foot wide on land component, adjoining a 5-foot wide 
segment cantilevered over the surface of the water.  The new lateral access public 
walkway will either be poured in place or set in place (using pre-cast concrete).  The 
footings and wall to support the walkway will be located behind the existing 
bulkhead and will be constructed of poured in place concrete.  Retaining walls will 
also be used.  The footing of the walkway is approximately 5-feet below the top of 
the existing bulkhead cap and will be constructed on the inland side of the bulkhead.  
The walkway will be for unrestricted use by the public.  Development of the property 
pursuant to the PC Text includes the dedication of the 8-foot wide public access 
easement parallel to the waterfront at the North Channel. 
 
The project also entails an easement to accommodate a ramp and walkway 
segment (ADA compliant) outside the boundaries of the Tentative Tract Map.  
Dedication of the easement and construction of the ramp are conditions of project 
approval from the City.  The easement and ramp extend from the new bulkhead 
walkway to the easterly end of the existing floating walkway at the project site where 
the walkway continues along the waterfront at the Cove Condominium property to 
the east.  The easement and walkway provide unobstructed public access to the 
waterfront.  The ramp will also provide access to the private boat docks. 
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The project also proposes enhancing the existing 10-foot wide vertical access (from 
Bayside Drive to the bayfront along Promontory Bay) walkway by making it ADA 
compliant and widening it within an existing easement to provide a continuous, 8-
foot wide concrete walkway with a 2-foot wide landscaped planter.  An existing 10-
foot wide irrevocable public access easement extends from Bayside Drive along the 
westerly boundary of the planned community to the waterfront.  Redevelopment of 
the subject property pursuant to the PC Text requires reconfiguration and 
reconstruction of improvements within this easement to improve public pedestrian 
access to the waterfront.  The easement includes an existing viewing platform at the 
southern end of the accessway that will also be improved by providing new and 
enhanced seating and decking for use by the public. 
 
(c) Bulkhead Work 
 
The existing east-west bulkhead will be repaired and strengthened with new tie-
backs and reinforced concrete deadmen.  The deadmen are located under the 
residential lots that front the bayside edge of the project site.  The project also 
proposes the replacement of the reinforced concrete cap on the bulkhead utilizing 
poured in place, reinforced concrete.  The reinforcement work that is proposed will 
occur behind the bulkhead on the landward side of the project.  The existing east-
west bulkhead will be maintained in place.  No work or modifications are proposed 
for the existing north-south bulkhead. 

 
3. Prior Commission Action at the Subject Site 
 
919 Bayside Drive 

 
(a) Administrative Permit No. A-6-14-76-8113-(McLain Development Company) 
 
At the June 1976 California Coastal Zone Conservation Commission Hearing, the 
Commission approved the addition of a spa in an existing pool area and 
modification of an existing covered structure to include a rental office and storage 
area in conjunction with an existing apartment complex.  One (1) Special Condition 
was imposed which required that prior to issuance of the permit, the applicant shall 
submit a signed and notarized statement agreeing to use a solar heating system 
only for the spa. 
 
(b) Administrative Permit No. A-8-25-76-8723-(McLain Development Company) 
 
At the September 1976 California Coastal Zone Conservation Commission Hearing, 
the Commission approved the installation of a 34’ cone tapered aluminum nautical 
flagpole adjacent to the bulkhead associated with an existing apartment complex.  
No Special Conditions were imposed. 
 
(c) Coastal Development Permit No. A-5-10-77-787-(McLain Enterprises)
 
At the May 1977 California Coastal Commission (South Coast Regional 
Commission) Hearing, the Commission approved the alteration of existing boat 
docks configuration consisting of removal of twelve (12) 30-foot slips (16 docks) and 
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construction of six (6) 42-foot slips (8 docks).  The project did not extend beyond the 
U.S. Pierhead Line and did not require dredging.  The previous slips were parallel to 
the bulkhead and the new slips were permitted to be perpendicular.  No Special 
Conditions were imposed. 
 

909 Bayside Drive
 
(a) Coastal Development Permit No. P-11-29-73-2313-(McLain Development 

Company) 
 
At the February 1974 California Coastal Zone Conservation Commission Hearing, 
the Commission approved the subdivision of land to create 2 parcels and construct 
14 apartments with 33-on-site parking spaces.  Two (2) Special Conditions were 
imposed: 1) that the 10-foot easement be used for public access to circumvolve the 
project from the north on Bayside Drive to the south connecting to the Balboa Island 
Bridge; and 2) that the conditions of resubdivision #396 and amendment #380 by 
the Planning Commission of Newport Beach be met.  The permit was issued on 
March 1974.  The staff report stated that this 909 Bayside Drive parcel was a vacant 
parcel that was adjacent to an existing 50-unit apartment complex.  The proposed 
project was an extension of that existing apartment complex located at 919 Bayside 
Drive and hence took the 919 Bayside Drive address after construction.  
Furthermore, the staff report stated that the City had asked for the 10-foot setback 
parallel to the Promontory Bay Channel to be used as an access easement for the 
public to access the interior channels and also to serve as an extension of the 
similar board walk that surrounds Balboa Island.  The staff report additionally stated 
that a walkway existed from the Balboa Bridge to the property line of a private beach 
fronting and belonging to the adjacent 50-unit apartment complex.  Since both 
properties were owned by the same owner, it was then feasible to continue this 
walkway past the private beach and to the Promontory Bay Channel and then up to 
Bayside Drive. 
 
 
 
 
 
(b) Coastal Development Permit No. P-11-29-73-2313-Extension-(McLain 

Development Company) (Exhibit #6) 
 
At the December 1974 California Coastal Zone Conservation Commission Hearing, 
the Commission approved an extension to the permit that allowed the subdivision of 
land to create 2 parcels and construct 14 apartments with 33-on-site parking 
spaces.  One (1) Special Condition was imposed which required that prior to 
commencement of construction, the applicant would submit evidence that the 
appropriate legal dedications and agreements have been completed to assure 
irrevocable public access to the 10-foot easement at Promontory Bay Channel, the 
200 square foot viewing platform at the intersection of Promontory and North 
Channels and the 6-foot floating boat dock walkway fronting the Coves and this 
project in the North Channel.  The permit was issued on December 1974.  The staff 
report stated that the intent was to provide a continuous public walkway from the 
Balboa Island Bridge along North Channel and up to Promontory Bay Channel to 
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Bayside Drive.  Access along the channels would be a 10-foot easement adjacent to 
Promontory Bay Channel and a 6-foot floating walkway in the North Channel 
fronting this project and the Coves. 
 

Bayside Drive, West of Marine Avenue, Tract #8073, Newport Beach (The Coves 
Condominiums)
 

(a) Coastal Development Permit No. P-3-19-73-407-(The Irvine Company) 
 
At the June 1973 California Coastal Zone Conservation Commission Hearing, the 
Commission approved Coastal Development Permit No. P-3-19-73-407-(The Irvine 
Company) for the construction of 60 condominium units, replacement of 77 boat 
slips, building a triangle shaped cove with a beach, and removal of 4,000 cubic 
yards of sand east of the project site known as the Cove.  The Cove Condominiums 
are located downcoast of and adjacent to the subject site.  A portion of the existing 
6-foot wide floating North Channel lateral walkway that is at issue with the current 
application was approved with this project.  This portion approved under this action 
extends from the Balboa Island Bridge (Marine Avenue) to the project site.  No 
Special Conditions were imposed.  This permit was subsequently amended in April 
1975 to reduce the number of condominiums to 58 and add offsite improvements 
such as landscaping, interior streets and a swimming pool to the development 
description. 
 

B. PUBLIC ACCESS
 
Section 30210 of the Coastal Act states: 
 

In carrying out the requirement of Section 4 of Article X of the California Constitution, 
maximum access, which shall be conspicuously posted, and recreational opportunities shall 
be provided for all the people consistent with public safety needs and the need to protect 
public rights, rights of private property owners, and natural resource areas from overuse. 

 
Section 30212 of the Coastal Act states in relevant part: 
 

(a) Public access from the nearest public roadway to the shoreline and along the 
coast shall be provided in new development projects except where:  

 
(2) adequate access exists nearby…  

 
Section 30213 of the Coastal Act states: 
 

Lower cost visitor and recreational facilities shall be protected, encouraged, and, where 
feasible, provided.  Developments providing public recreational opportunities are preferred. 

 
Section 30212.5 of the Coastal Act states: 

 
Wherever appropriate and feasible, public facilities, including parking areas or facilities, shall 
be distributed throughout an area so as to mitigate against the impacts, social and otherwise, 
of overcrowding or overuse by the public of any single area. 
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Section 30240 (b) of the Coastal Act states: 
 

Development in areas adjacent to environmentally sensitive habitat areas and parks and 
recreation areas shall be sited and designed to prevent impacts which would significantly 
degrade those areas, and shall be compatible with the continuance of those habitat and 
recreation areas. 

 
Section 30224 of the Coastal Act states: 
 

Increased recreational boating use of coastal waters shall be encouraged, in accordance 
with this division, by developing dry storage areas, increasing public launching facilities, 
providing additional berthing space in existing harbors, limiting non-water-dependent land 
uses that congest access corridors and preclude boating support facilities, providing 
harbors of refuge, and by providing for new boating facilities in natural harbors, new 
protected water areas, and in areas dredged from dry land. 

 
The City’s certified Land Use Plan also has the following policies that address public access and 
recreational issues related to gating and parking: 

 
Policy 3.1.5-1 states, 

 
Prohibit new development that incorporates gates, guardhouses, barriers or other 
structures designed to regulate or restrict access where they would inhibit public 
access to and along the shoreline and to beaches, coastal parks, trails, or coastal 
bluffs. 

 
Policies 3.1.5-2 states, 

 
Prohibit new private streets, or the conversion of public streets to private streets, 
where such a conversion would inhibit public access to and along the shoreline and 
to beaches, coastal parks, trails or costal bluffs. 

 
Policy 2.9.3-6 states the following regarding parking: 
 

Prohibit new development that would result in restrictions on public parking that 
would impede or restrict public access to beaches, trails or parklands, (including, 
but not limited to, the posting of "no parking" signs, red curbing, and physical 
barriers), except where such restrictions are needed to protect public safety and 
where no other feasible alternative exists to provide public safety. 

 
With regard to access, the City's LUP has the following policies, among others: 

 
Policy 3.1.1-1 states: 
 

Protect, and where feasible, expand and enhance public access to and along the 
shoreline and to beaches, coastal waters, tidelands, coastal parks, and trails. 

 
Policy 3.2.2-1 states: 
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Continue to protect public coastal access recreational opportunities through the 
provision of adequate support facilities. 

 
With regard to berthing and storage, the City's LUP has the following policy: 
 

Policy 3.3.2-2 states: 
 

Protect, and where feasible, enhance and expand marina and dry boat facilities. 
 
The provision of public access in new development proposals is one of the main tenets of the 
Coastal Act, especially in conjunction with new development located between the sea and the first 
public road, such as the subject project.  Gated subdivisions that preclude the possibility of public 
access to the coast conflict with Coastal Act Sections 30210 and 30212 and are therefore usually 
prohibited.  Appropriate public access and recreational opportunities must be conspicuously posted 
and provided. 
 
Not only do private gated subdivisions limit public access locally, but the cumulative effect of 
private gated subdivisions along the coast impacts public access, public parking, traffic circulation 
and the availability of non-automobile transportation options.  When there are numerous gated 
subdivisions along the coast, traffic circulation is limited solely to major arterials, parking is 
unevenly distributed in the few public parking areas near existing vertical accessways, and 
pedestrians and cyclists are forced to travel on major arterials when seeking coastal access.   
 
There is existing vertical and lateral access to the bay along the perimeter of the project site, 
however, there is presently no formal access provided through the existing developed site.  Along 
the bay frontage to the south of the project site is an existing public access walkway (herein also 
referred to as the lateral access along North Channel) provided by a 6-foot wide floating walkway 
along the existing docks.  Along the bay frontage to the west of the project site is an existing 10-
foot wide public access easement and walkway (herein also referred to as the vertical access 
along Promontory Bay) extending from Bayside Drive to the North Channel walkway ending at a 
viewing platform and then connecting via a gangplank to the previously discussed floating lateral 
North Channel access way.  There is no public access to the bay along the east side of the project 
site. 
 
As described more fully in the project description, the applicant is proposing several changes to 
access conditions at the site.  These changes include 1) improving and re-routing the portion of the 
existing floating North Channel accessway that fronts the project site and replacing that access 
with a lateral land-based/cantilevered walkway; 2) enhancing the existing vertical access along 
Promontory Bay; and 3) reducing the population that has berthing rights and access to the existing 
boat slips on the site which will place an additional burden on other marinas in the harbor.  The 
applicant is also proposing to gate the new residential subdivision and prohibit all public access to 
streets and a new vertical access that are proposed within the subdivision.  Each of these 
components raises issues relative to public access and recreation which are discussed in detail 
below (although not necessarily in the order listed above). 
 
While there are existing and proposed opportunities for and enhancements to public access at the 
site, support facilities, such as parking, are insufficient to adequately provide for broad public use 
of the access.  Furthermore, the applicants’ proposal to make this a private gated community does 
not maximize coastal access and conflicts with the Land Use Plan policies that prohibit new gated 
communities and private streets.  
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In a letter to Fernie Sy dated August 31, 2006, the applicant asserted that the gates and private 
streets provided for in its application did not conflict with the Coastal Act, since the existing 
development on the site does not allow public access.  The existing development was primarily 
built or approved prior to the enactment of the Coastal Act, however, and it is inconsistent with the 
public access requirements of the Act as it exists today.  In addition, the applicant’s proposal 
consists of demolishing the entire development, subdividing the property and building an entirely 
new development.  This new development must fully comply with existing Coastal Act 
requirements. 

 
1. Change to North Channel Lateral Accessway 
 
Lateral access along the bulkheaded bayfront is currently provided by a 6-foot wide floating 
walkway that serves a dual purpose of providing pedestrian access as well as access to 
existing docks.  The City identifies this walkway in their inventory of Coastal Access and 
Recreation areas in their certified Land Use Plan.  The Commission has a history of 
involvement with this accessway, which is described in detail above, with key components 
highlighted below. 
 
In 1974 the California Coastal Zone Conservation Commission approved Coastal 
Development Permit No. P-11-29-73-2313 and an extension which authorized a land 
division and an addition of 14 apartments with parking to the existing 50-unit apartment 
complex.  The approvals required irrevocable dedications for public access to a 10-foot 
easement at Promontory Bay Channel (the vertical access to be discussed in the next 
section), the 200 square foot viewing platform at the intersection of Promontory and North 
Channels and the 6-foot wide floating boat dock walkway fronting the Coves Condominiums 
and this project site.  The purpose of these dedications was to provide a continuous public 
walkway from the Balboa Island Bridge (Marine Avenue) along the North Channel and up to 
Promontory Bay Channel to Bayside Drive.  The required dedications were fully executed 
and the walkways and viewing platform were constructed and opened for public access. 
 
In the current proposal, the existing lateral access would be improved and re-routed by 
replacing public access to the 6-foot wide floating dock walkway that fronts the site with 
public access to an 8-foot wide, ADA compliant, concrete walkway constructed upon the 
top of the bulkhead and partially cantilevered over bay water (this will be done by removing 
an existing gangway from the public viewing platform to the existing floating public walkway 
and installing gates at two locations to prevent access to this floating walkway after the on-
land lateral access has been built).  The new 8-foot wide walkway will be dedicated as a 
public access easement and is comprised of a 3-foot wide, on land component, adjoining a 
5-foot wide segment cantilevered over the surface of the water.  The new public walkway 
would connect via a ramp to the portion of the existing floating walkway that will remain 
open to the public that is downcoast of this site and runs along the bay front side east of the 
Coves Condominiums property and ultimately connects to the Balboa Island Bridge (Marine 
Avenue).  The applicant has also stated that the ramp connection from the new 8-foot wide 
walkway down to the existing floating walkway would also be dedicated as a public access 
easement. 
 
The existing floating public walkway fronting the site and continuing down to the Balboa 
Bay Island Bridge provides an opportunity for the public to enjoy Newport Bay.  The 
proposed new walkway would continue to provide an appropriate opportunity for the public 
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to access the bay.  However, the applicant’s proposal to modify and improve the lateral 
access at the site by replacing public access to the floating walkway fronting the subject 
site with public access to an on-land access parallel to the existing lateral access is 
prohibited under the terms of Coastal Development Permit No. P-11-29-73-2313-Extension-
(McLain Development Company) (Exhibit #8), since the existing 6-foot wide floating 
walkway was irrevocably dedicated as a public walkway in conjunction with that permit.  In 
order to modify and improve the lateral access at the site, the applicant would have to apply 
for an amendment to Coastal Development Permit No. P-11-29-73-2313 to modify the 
location of the existing public access walkway from a floating walkway to a new on-land and 
cantilevered walkway. 
 
Thus, the Commission imposes SPECIAL CONDITION NO. 1, which requires the applicant 
to submit an application to amend Coastal Development Permit No. P-11-29-73-2313-
Extension-(McLain Development Company) to modify and improve the lateral access. 
 
Coastal Development Permit No. P-11-29-73-2313, as extended, required irrevocable 
public access to a 10-foot easement at Promontory Bay Channel (the vertical access to be 
discussed in the next section), the 200 square foot viewing platform at the intersection of 
Promontory and North Channels and the 6-foot floating boat dock walkway fronting the 
Coves Condominiums and this project in the North Channel.  The applicant’s submitted 
Tract Map incorrectly identifies one of these items.  The 200 square foot viewing platform is 
not correctly shown on the map (the viewing platform appears smaller on the Tract Map 
submitted by the applicant).  Therefore, the Commission imposes SPECIAL CONDITION 
NO. 2, which requires the applicant to submit Revised Project Plans that correctly identify 
the 200 square foot viewing platform. 
 
In order to ensure that lateral public access walkway is provided on site, as proposed, the 
Commission imposes SPECIAL CONDITION NO. 3, which requires that the applicant 
irrevocably offer to dedicate to a public agency or other appropriate entity an easement for 
public access along the applicant’s proposed on-land and cantilevered walkway located on 
the existing bulkhead along the North Channel (lateral access) and the ramp connecting the 
on-land and cantilevered walkway with the existing floating walkway. 
 
In order to ensure that this proposed public access pathway is maintained and kept in 
operating order, the Commission imposes, SPECIAL CONDITION NO. 5, which requires 
the applicant to submit a Management and Maintenance Program for the public walkways. 
 
To ensure that this walkway is kept as a public access pathway, the Commission imposes 
SPECIAL CONDITION NO. 6, which requires the applicant to maintain the walkways as 
public access pathways. 
 
To ensure that vertical and lateral access is made available on site, the Commission 
imposes SPECIAL CONDITION NO. 7, which requires that the construction and 
improvements to the lateral and vertical access public walkways are be completed prior to 
occupancy of the first residence.  In addition, it requires that lateral and vertical access 
remain open and available during construction. 
 
2. Enhancement of Promontory Bay Vertical Access 
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Vertical public access to the bay is currently provided from a dedicated public walkway that 
is adjacent to the project site.  The existing walkway extends from Bayside Drive between 
the project site and Promontory Bay to the lateral floating walkway described above.  The 
City identifies this walkway in their inventory of Coastal Access and Recreation areas in 
their certified Land Use Plan.  This existing walkway was a requirement of Coastal 
Development Permit No. P-11-29-73-2313, as extended. 
 
In the current proposal, the Promontory Bay vertical access will be enhanced by the 
applicant with a new public signage program and by removing and reconfiguring planters, 
steps and ramps that will result in an ADA compliant, 8-foot wide unobstructed access.  The 
applicant is also proposing abandonment of a portion of the existing dedicated public 
walkway located near the viewing platform.  The Promontory Bay vertical access will remain 
unobstructed and open to the public after the improvements.  This access walkway 
currently provides vertical access to Newport Bay, specifically Promontory Bay and 
continues until it reaches the existing North Channel lateral access along the bay.  This 
walkway provides an opportunity for the public to enjoy Newport Bay and is consistent with 
the Coastal Act in preserving and maximizing coastal access.  However, the applicant’s 
proposal to abandon a portion of the existing dedicated public walkway is not allowed since 
the existing vertical public walkway was irrevocably dedicated as a public walkway (Exhibit 
#7).  As noted above, the request is inconsistent with a previously imposed special 
condition.  Therefore, the Commission imposes SPECIAL CONDITION NO. 2, which 
requires the applicant to submit Revised Project Plans that removes any reference to work 
taking place on the existing vertical access walkway that would adversely impacts its use 
as a public access walkway. 
 
3. Proposed Gating of Waterfront Residential Development 
 
To determine whether a development meets the Coastal Act goal of providing maximum 
public access and recreational opportunities at a level appropriate for a particular site, the 
ease at which the public can use the amenities must be considered.  The 919 Bayside site 
is currently developed with a private, multi-family residential development.  No access is 
provided through the site (although there is no gating impeding the public from entering this 
private development), and on-site signage limits parking to residents and guests of the 
development.  This existing development is proposed to be entirely demolished and 
replaced by a gated residential subdivision with 17 single-family residences, a private 
internal roadway, and a private vertical walkway that connects to the proposed cantilevered 
segment of the North Channel Lateral Accessway.  The proposed entry gate will be 
approximately 7-feet tall.  On each side of the gate will be imposing approximately 16-foot 
high guard towers; however, it appears that the gate will be electronically activated instead 
of manned by security guards.  The gate and guard towers would convey a strong message 
that no entrance is allowed by the public.  All forms of public access (vehicular, bicycle and 
pedestrian), through the community would be prohibited.  The general public would not be 
allowed to enter the residential community, park on its streets, or use the proposed interior 
vertical accessway that leads to the North Channel Lateral Accessway. 
 
Private, gated communities between the first public road and the sea severely limit 
opportunities for public access to the sea, and are therefore incompatible with the public 
access requirements of the Coastal Act. (Sections 30210 and 30212).  In addition, gated 
communities contribute to traffic and parking congestion on arterial streets, as the public is 
forced to seek access ways to the coast solely from these large arterials.  Gated 
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communities also inhibit non-automobile circulation, since they limit pedestrians’ ability to 
access the coast from other neighboring developments. 
 
The presence of alternative access, visitor support facilities (such as parking), and signage 
that informs the public of the location of public access and recreational amenities, including 
parking, can help to overcome the public access barriers created by private communities.  
However, as described below, the support facilities that would exist after the development 
proposed by the applicant would be inadequate.  Therefore, although the proposed project 
includes some enhancement to an existing access, public access to the walkways is made 
difficult and therefore public access is actually discouraged. These design elements render 
the proposed project inconsistent with the public access and public recreation provisions of 
the Coastal Act. 
 
Furthermore, the City's recently certified Land Use Plan prohibits new gated residential 
development.  Policy 3.1.5-1 prohibits development that incorporates gates, guardhouses 
or any structures that are designed to regulate or restrict access where they would inhibit 
public access to the coast; however, the project specifically proposes gates and 
guardtowers that would adversely impact public access to the coast.  Policy 3.1.5-2 
prohibits new private streets; however, contrary to this policy, the proposed project 
incorporates all private streets.  Policy 2.9.3-6 prohibits new development that would result 
in restrictions on public parking that would impede public access; however, contrary to this 
policy, the proposed project would not allow the streets to be public and thus provide an 
opportunity for the public to park and then access the public walkways.  Policy 3.1.1-1 
states that the City will protect and where feasible, expand and enhance public access to 
and along the shoreline; however, this project would restrict public access to the shoreline 
by prohibiting the public from parking in the community to access the walkways and would 
exacerbate the parking problem in the area (more thoroughly discussed later).  Policy 3.2.2-
1 states that the City will continue to protect public coastal access recreational opportunities 
through the provision of adequate support facilities; however, the proposed project 
adversely impacts coastal recreation facilities by not allowing adequate support facilities 
(public parking within the community).  The applicant’s proposal for the private gated 
community makes the project inconsistent with all of these policies of the City’s certified 
Land Use Plan. 
 
As stated previously, public parking to serve the lateral and vertical access identified above 
is presently limited.  There is no public parking adjacent to these access ways.  The nearest 
pool of public parking is approximately 450-feet west of the site, along Bayside Drive.  
These are unmarked spaces along the street and these parking spaces are adjacent to a 
private beach that the public cannot access.  The applicant has asserted that this existing 
pool of parking 450-feet from the site is sufficient for the public to use to park and access 
the walkways.  However, the applicant has not provided any support for this assertion, and 
staff has concluded that these limited number of parking spaces along Bayside Drive are 
not sufficient in quantity or proximity for the public to gain use of the walkways.  In addition, 
prohibiting parking within this subdivision will exacerbate problems of overcrowding and 
overuse of areas that are readily publicly accessible, instead of increasing the distribution of 
parking areas throughout this coastal area.  See Coastal Act Section 30212.5. 
 
The parking situation in the subject area and Newport Beach in general is raised as a 
significant issue in the City's certified Land Use Plan.  For example, the LUP states that 
…Parking in the coastal zone is a major issue in Newport Beach…During peak summer 
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weekends, parking demand associated with beach and bay uses is virtually 
unlimited…Introductory narrative from Section 2.9.3 (Parking) 
 
In fact, Balboa Island, which is near the site, has a severe parking problem that can only be 
relieved with the provision of additional pools of parking within walking distance of the 
popular visitor serving shopping district on Marine Avenue, and the beaches and walkways 
around the island.  The following statement is made in the LUP: 
 

…The 2002 field observations indicate that parking is routinely at or above capacity 
and that parking demand extends well beyond the blocks immediately surrounding 
the business area…the model indicates a significant latent demand for parking in 
this area…the demand is still much higher than the current supply… 

 
The segment of Bayside Drive that fronts the project site is a primary roadway providing 
access to Balboa Island.  Creating a new pool of parking in this area could provide needed 
parking relief. 
 
One way to provide parking for the subject walkways and areas such as Balboa Island that 
is near the site is to ensure the public has access to the proposed streets within the new 
subdivision and to prohibit the gating of the subdivision.  By doing so, the public would be 
able to park along the streets in the new residential community and then have access to 
these walkways and surrounding areas.  Preventing the gating of the community and 
making the streets of the community open to the public would improve access in the area 
and prevent adverse impacts to public access. 
 
Preventing the project from being gated and opening up the streets for public use would 
maximize coastal access and be consistent with the Coastal Act.  The City also has a 
certified Land Use Plan (LUP).  The City’s LUP actually has policies that prohibit new gated 
communities within the Coastal Zone.  Thus, the City’s approval of the proposed project is 
inconsistent with the City’s certified Land Use Plan. 
 
The applicants have proposed an access path within the development to the lateral 
walkway for use by solely by the residents in the proposed gated community.  By prohibiting 
gating of the community and making the streets open to the public, this pathway through 
and within the development would also provide a direct way for the public to access the 
existing and proposed lateral accessway. 
 
Public access would not be maximized if the project site were allowed to be a private gated 
community with private streets.  In an area where access to the public walkways is already 
limited by the deficient amount of parking for public use, the proposed project would 
exacerbate that problem by not allowing the public to park in the community so they can 
have access to the public walkways.  In addition, gating the development would prevent the 
public from direct access that leads to the lateral access public walkway. 
 
Thus, in order to maximize and preserve public access, the Commission is imposing 
SPECIAL CONDTION NO. 2, which requires that the project plans be revised so that the 
project is no longer a gated community and that the streets are kept open for the public, in 
accordance with the requirements of SPECIAL CONDITION NO. 6. 
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Also, in order to ensure that public access is available on site, the Commission is imposing 
additional SPECIAL CONDITIONS:  SPECIAL CONDITION NO. 3 requires the applicant to 
irrevocably offer to dedicate to a public agency or other appropriate entity an easement for 
public access located on: the on-land and cantilevered walkway along the existing bulkhead 
along the North Channel (lateral access); the ramp connecting the on-land and cantilevered 
walkway with the existing floating walkway; the 6-foot wide easement connecting Lot “E” to 
Lot “B”; and a minimum 4-foot wide sidewalk along the perimeter but outside of Lot “E.  
SPECIAL CONDITION NO. 4 requires the applicant to dedicate all streets and sidewalks 
within the subdivision to a public agency or non-profit acceptable to the Executive Director.  
SPECIAL CONDITION NO. 5 requires the applicant to submit a Management and 
Maintenance Program for the public access areas within the residential community.  
SPECIAL CONDITION NO. 6 requires that the applicant maintain the walkways as public 
access pathways and the streets within the residential community available to the public.  
SPECIAL CONDITION NO. 7 requires that the construction and improvements to the lateral 
and vertical access public walkways be completed prior to occupancy of the first residence.  
In addition, it requires that lateral and vertical access remain open and available during 
construction. 
 
4. Docks 
 
Policy 3.2.1-1 in the Land Use Plan states: 
 

Protect, and where feasible, expand and enhance recreational opportunities in the 
coastal zone. 

 
 
 
 
 
Policy 3.2.1-3 in the Land Use Plan states: 
 

Provide adequate park and recreational facilities to accommodate the needs of new 
residents when allowing new development. 

 
Narrative on page 3-19 of the Land Use Plan has the following statement: 
 

“…new development that limits or eliminates private recreational facilities within 
such communities could place additional demand on public recreational facilities…" 

 
Policy 3.3.2-2 in the Land Use Plan states: 
 

Protect, and where feasible, enhance and expand marinas and dry boat storage 
facilities. 

 
Policy 3.3.2-6 in the Land Use Plan states: 
 

Protect, and where feasible, enhance and expand guest docks at public facilities, 
yacht clubs and at privately owned marinas, restaurants and other appropriate 
locations. 
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Policy 3.3.2-7 in the Land Use Plan states:  
 

Protection, and where feasible, expand and enhance facilities and services for 
visiting vessels, including public mooring and docking facilities, dinghy docks, guest 
docks, club guest docks, pump-out stations and other features, through City, 
County, and private means. 

 
The applicant has submitted information with the application that states that the existing 34 
docks currently on site are associated and intended for use by only the owners of the 
existing apartment complex.  However, recent discussion with the applicant have stated 
otherwise.  The applicant currently states that the existing 34 docks are part of a pool of 
docks used by the existing apartment complex and the Coves Condominiums (east of the 
project site) and the Newport Beach Yacht Club (east of the Cove Condominiums).  
Nonetheless, with the proposed project, those docks will be operated as a residential 
marina for use by only the new 17 residential leaseholders.  This is a requirement imposed 
by the City because there is inadequate parking in the area to support a broader population 
using the docks.  This would have an adverse impact to public access since the displaced 
boat dock users would now need to use surrounding slips in other marinas and place 
additional demands upon limited public facilities in the harbor.  The proposed project would 
reduce the population of individuals that would have access to the existing boat slips.  
Thus, the project as proposed would be inconsistent with Section 30224 of the Coastal Act 
because it would decrease public berthing areas.  Allowing the existing 34 docks to only be 
used for the 17 new residential lease holders, increases the impact upon public berthing 
facilities since the existing displaced slip holders must find a new location to berth their 
boats.  Typically, one slip would be allotted to each residential leaseholder.  Adhering to 
this would result in an excess of 17 docks that would not be associated with any lease hold 
and could be made available to the public.  The result is adverse impacts to surrounding 
marinas while a pool of berthing facilities is available at the project site. 
 
Furthermore, the City's recently certified Land Use Plan protects berthing facilities, but the 
proposed project would instead be adversely impacting berthing facilities.  Policy 3.2.1-1 
states that the City will protect and where feasible expand and enhance recreational 
facilities in the Coastal Zone; however, this project would actually be limiting recreational 
facilities in the Coastal Zone.  Policy 3.2.1-3 states that the City will provide adequate park 
and recreational facilities to accommodate the needs of new residents when allowing new 
development; however, by limiting use of the 34 docks to the new 17-residential 
leaseholders, this impacts new residents ability to find docking facilities in the area because 
the displaced boat owners of the apartment complex must now use spaces in other marinas 
that once could have been open for new residents in the area to use.  Policy 3.3.2-2 states 
that the City will protect and where feasible expand and enhance marinas and dry boat 
storage facilities; however, the proposed project would do neither and instead limit and 
reduce marinas and dry boat facilities.  Policy 3.3.2-6 states that the City will protect and 
where feasible enhance and expand guest docks at public facilities, yacht clubs and at 
privately owned marinas; however, the proposed project would adversely impact guest 
docks because now the displaced boat owners may use these docks temporarily which 
were originally meant for guests.  Policy 3.3.2-7 states that the City will protect and where 
feasible, expand and enhance facilities and services for visiting vessels, including public 
mooring and docking facilities, dinghy docks, guest docks, club guest docks, pump-out 
stations and other features, through City, County, and private means.  However, the 
proposed project would adversely impacts visiting vessels now because the boat owners 
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displaced from the subject marina would increase the number of users using these other 
facilities.   The applicant’s proposal for limiting the 34 existing docks for the new 17 
residential leaseholders makes the project inconsistent with all of these policies of the City’s 
certified Land Use Plan as well as Section 30244 of the Coastal Act. 
 
In order to mitigate this impact to recreational resources, the applicant has consulted with 
the City of Newport Beach on two possible projects that could mitigate this impact (Exhibit 
#9).  The two possible projects are as follows: 
 

(a) Bayside Walkway Connection to Marine Avenue 
 
This project would connect an existing floating walkway that parallels Bayside Drive 
and the Promontory Channel from Bayside Drive to Marine Avenue, to the Marine 
Avenue Bridge which connects to Balboa Island.  This connection has been planned 
for many years and has recently received a high enough priority on the City’s CIP 
program to be included in the FY 2007-07 CIP Program for design and obtaining 
permits.  However, construction has yet to be funded.  This connection would allow 
pedestrians to have a continuous walking path along the water to Balboa Island 
from the intersection of Promontory Bay and Bayside Drive.  The FY 2006-07 
Budget allocated $40,000 for design and permitting, but no funds have as yet been 
allocated to construction.  The estimated cost of this project is $270,000.  
Construction is scheduled for FY 2007-08, subject to Coastal Commission approval 
and other permits being obtained. 
 
(b) Rhine Channel Wharf Public Dock 
 
This project would construct a 100’ long public dock at the end of the Rhine 
Channel.  The dock would be intended for short term docking of boats in the harbor 
to visit land-based facilities such as restrooms, restaurants, and stores.  This has 
been on the City’s CIP program and budgeted for a number of years, anticipating 
matching funds from the Department of Boating and Waterways.  The project has 
never been selected for funding by Boating and Waterways and was therefore never 
constructed.  In the FY 2006-07 budget the City has funded design and 
environmental at $15,000.  Permitting and construction are estimated at an 
additional $225,000.  Construction could start during FY 07-08, subject to obtaining 
the required permits and approvals. 

 
In order to mitigate the proposed project’s impact to public boating, the construction of the 
Rhine Channel public dock would be more closely linked to the type of development that 
the proposed project would be impacting.  Thus, construction of this public dock is the most 
feasible mitigation to adequately address the projects’ impact to public boating.  The 
applicant would need to fund the entire construction of this dock and a Memorandum of 
Understanding between the City and Coastal Commission regarding use of the funds for 
construction of the project and use of the dock must also be completed. 
 
Thus, in order to maximize and preserve public access, the Commission is imposing 
SPECIAL CONDTION NO. 7, which requires that the applicant submit an in-lieu fee to 
construct the Rhine Channel Wharf Public Dock and a Memorandum of Understanding 
between the City of Newport Beach and the Coastal Commission must be completed in 
regards to this construction. 



5-06-145-[UGS Development, Inc.] 
Regular Calendar 

Page 30 of 61 
 

 
CONCLUSION 
 
To maximize and preserve coastal access, EIGHT (8) SPECIAL CONDITIONS have been 
imposed.  SPECIAL CONDITION NO. 1 requires the applicant to submit an application to amend 
Coastal Development Permit No. P-11-29-73-2313-Extension-(McLain Development Company) to 
modify and improve the lateral access.  SPECIAL CONDITION NO. 2 requires the applicant to 
submit Revised Project Plans that reflect the changes imposed in the special conditions.  SPECIAL 
CONDITION NO. 3 requires the applicant to irrevocably offer to dedicate to a public agency or 
other appropriate entity an easement for public access located on: the on-land and cantilevered 
walkway along the existing bulkhead along the North Channel (lateral access); the ramp 
connecting the on-land and cantilevered walkway with the existing floating walkway; the 6-foot 
wide easement connecting Lot “E” to Lot “B”; and a minimum 4-foot wide sidewalk along the 
perimeter but outside of Lot “E.  SPECIAL CONDITION NO. 4 requires the applicant to dedicate all 
streets and sidewalks within the subdivision to a public agency or non-profit acceptable to the 
Executive Director.  SPECIAL CONDITION NO. 5 requires the applicant to submit a Management 
and Maintenance Program for the public walkways and the public access areas within the 
community.  SPECIAL CONDITION NO. 6 requires the applicant to maintain the walkways as 
public access pathways and the streets within the residential community available to the public.  
SPECIAL CONDITION NO. 7 requires the applicant to submit a Construction/Development 
Phasing Plan.  SPECIAL CONDTION NO. 8 requires the applicant to submit an in-lieu fee to 
construct the Rhine Channel Wharf Public Dock and a Memorandum of Understanding between 
the City of Newport Beach and the Coastal Commission must be completed in regards to this 
construction.  Therefore, as conditioned, the Commission finds that the proposed development 
conforms with Sections 30210, 30212, 30212.5, 30213, 30240(b), and 30224 of the Coastal Act. 
 
 
 
C. WATER QUALITY AND THE MARINE ENVIRONMENT
 
Section 30230 of the Coastal Act states: 
 

Marine resources shall be maintained, enhanced, and where feasible, restored.  Special 
protection shall be given to areas and species of special biological or economic 
significance.  Uses of the marine environment shall be carried out in a manner that will 
sustain the biological productivity of coastal waters and that will maintain healthy 
populations of all species of marine organisms adequate for long-term commercial, 
recreational, scientific, and educational purposes. 

 
Section 30231 of the Coastal Act states: 
 

The biological productivity and the quality of coastal waters, streams, wetlands, estuaries, 
and lakes appropriate to maintain optimum populations of marine organisms and for the 
protection of human health shall be maintained and, where feasible, restored through, 
among other means, minimizing adverse effects of waste water discharges and 
entrainment, controlling runoff, preventing depletion of ground water supplies and 
substantial interference with surface water flow, encouraging waste water reclamation, 
maintaining natural vegetation buffer areas that protect riparian habitats, and minimizing 
alteration of natural streams. 

 



5-06-145-[UGS Development, Inc.] 
Regular Calendar 

Page 31 of 61 
 

Section 30232 of the Coastal Act states: 
 
Protection against the spillage of crude oil, gas, petroleum products, or hazardous substances 
shall be provided in relation to any development or transportation of such materials.  Effective 
containment and cleanup facilities and procedures shall be provided for accidental spills that do 
occur. 
 
The protection of water quality is an important aspect of the Coastal Act.  Water from the project 
site will flow into the City of Newport Beach’s storm drain system and will ultimately drain to 
Newport Bay and the Pacific Ocean.  Recent beach closures occurring throughout Orange County, 
including those in Huntington Beach and Laguna Beach, have been attributed to polluted urban 
runoff discharging into the ocean through outfalls.  As illustrated by these beach closures, polluted 
runoff negatively affects both marine resources and the public’s ability to access coastal resources. 

 
1. Construction Impacts to Water Quality 
 
Storage or placement of construction materials, debris, or waste in a location subject to 
erosion and dispersion or which may be discharged into coastal waters via rain or wind 
would result in adverse impacts upon the marine environment that would reduce the 
biological productivity of coastal waters.  For instance, construction debris entering coastal 
waters may cover and displace soft bottom habitat.  Sediment discharged into coastal 
waters may cause turbidity, which can shade and reduce the productivity of foraging avian 
and marine species’ ability to see food in the water column.  In order to avoid adverse 
construction-related impacts upon marine resources, SPECIAL CONDITION NO. 9 outlines 
construction-related requirements to provide for the safe storage of construction materials 
and the safe disposal of construction debris.  This condition requires the applicant to 
remove any and all debris resulting from construction activities within 24 hours of 
completion of the project.  In addition, all construction materials shall be covered and 
enclosed on all sides, and as far away from a storm drain inlet and receiving waters as 
possible.  In order to prevent impacts to coastal waters, SPECIAL CONDITION NO. 10 
requires that all demolition and cut material debris be disposed of at a legal site.  Choice of 
a site within the coastal zone shall require an amendment to this permit or a new coastal 
development permit, unless the Executive Director determines that no amendment or new 
permit is legally required. 
 
2. Post-Construction Impacts to Water Quality 
 
Pollutants such as sediments or toxic substances such as grease, motor oil, heavy metals, 
pesticides and fertilizers are often contained within urban runoff entering the storm water 
system.  In this case, the site drains 17 new lots intended for residential development, a 
street, hardscape areas, and landscaped areas.  During storm events, the pollutants which 
have collected upon the roofs and upon other impervious surfaces created by the proposed 
project may be discharged from the site into the storm water system and eventually into 
coastal waters which can become polluted from those discharges. 
 
The proposed development would result in the discharge of storm water into the storm 
water conveyance system.  As such, the amount of pollutants carried through the system 
would increase proportionally.  Therefore, the project has the potential to affect the water 
quality of the coastal waters in Newport Beach. 
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The proposed project is new development, which affords an opportunity to improve water 
quality.  Much of the pollutants entering the ocean come from land-based development.  
The Commission finds that it is necessary to minimize to the extent feasible within its 
jurisdiction the cumulative adverse impacts on water quality resulting from incremental 
increases in impervious surface associated with additional development.  Reductions in the 
amount of pollutants in the existing runoff would be one step to begin to reduce cumulative 
adverse impacts to coastal water quality.  As such, appropriate measures must be taken to 
assure that adverse affects on water quality are minimized.  Currently, all existing drainage 
flows directly into the bay.  The project will re-direct runoff to on-site storm water treatment 
facilities to be located underground within the streets and walkways to filter on-site runoff.  
The project will abandon and remove the existing storm drain system that currently 
discharges directly into the bay and will replace it with a new storm drain system that will 
connect into the City’s off-site, existing 36” storm drain at the eastern edge of the project 
site.  The project proposes to locate two stormceptors (Aqua-Shield units or approved 
equivalent) within the project site to filter runoff.  One stormceptor will be located below 
grade in front of Lot “3” in the street.  This stormceptor will accept drainage from the entire 
residential area of the proposed project.  The second stormceptor will be located in lettered 
Lot “B” at the southwest corner of the project site, and will accept runoff from the new 
cantilevered, public walkway and lettered Lot “B.”  In addition, the project proposes sealing 
the existing outlets from the inland side of the bulkhead to prevent the discharge of any 
unfiltered drainage into the bay.  While these measures are being proposed to address post 
construction water quality, additional measures are necessary.  The applicant’s proposed 
measures do not provide information about maintenance of the proposed stormceptors.  
Therefore, it is necessary to impose SPECIAL CONDITION NO. 11, which requires that the 
applicant submit a Final Water Quality Management Plan (WQMP). 
 
The applicants have stated that landscaping is proposed and plans have been submitted 
for the common areas of the development.  The placement of any vegetation that is 
considered to be invasive which could supplant native vegetation should not be allowed.  
Invasive plants have the potential to overcome native plants and spread quickly.  Invasive 
plants are generally those identified by the California Invasive Plant Council (http://www.cal-
ipc.org/) and California Native Plant Society (www.CNPS.org) in their publications.  
Furthermore, any plants in the landscape plan should be drought tolerant to minimize the 
use of water (and preferably native to coastal Orange County).  The term drought tolerant is 
equivalent to the terms 'low water use' and 'ultra low water use' as defined and used by "A 
Guide to Estimating Irrigation Water Needs of Landscape Plantings in California" prepared 
by University of California Cooperative Extension and the California Department of Water 
Resources dated August 2000 available at 
http://www.owue.water.ca.gov/landscape/pubs/pubs.cfm. 
 
Commission staff has reviewed the submitted Landscaping Plan for the common areas of 
the development and determined that non-drought tolerant plants are being proposed: 
Platanus racemosa (California Sycamore), Tristania conferta (Brisbane Box), Coleonema 
pulchrum (Pink Breath of Heaven), Pittosporum crassifolium ‘Compactum’ (Dwarf Karo), 
and Buxus ‘Green Beauty’ (Japanese Boxwood).  Commission staff also could not 
determine the drought tolerancy of the following vegetation: Eriobotrya ‘Coppertone’ 
(Eriobotrya ‘Coppertone’), Ilex z. ‘Blue Princess’ (Blue Princess Holly), Rosa ‘Pink 
Meidiland’ (Carpet Rose), Lingustrum ‘Texanum’ (Wax-Leaf Privet), and Ficus Nitida ‘Green 
Gem’ (Indian Laurel).   
 

http://www.owue.water.ca.gov/landscape/pubs/pubs.cfm
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While the applicant has submitted a landscape plan for the common areas, landscaping for 
the 17 single-family residential lease lots has not been submitted.  Landscaping for those 
lots will be determined at a later time by the individuals that will lease the lots. 
 
Thus, in order to verify that landscaping in the common areas and on the lease lots consists 
of native and/or non-native drought tolerant non-invasive plants, the Commission imposes 
SPECIAL CONDITION NO. 12, which requires the applicant to prepare and submit a 
Landscape Guidelines document that will detail landscaping requirements that all 
landscaping must comply with, including but not limited to the use of native and/or non-
native drought tolerant non-invasive plants. 
 

CONCLUSION 
 
To minimize the adverse impacts upon the marine environment, FOUR (4) SPECIAL 
CONDITIONS have been imposed.  SPECIAL CONDITION NO. 9 identifies best management 
practices.  SPECIAL CONDITION NO. 10 requires that the applicant identify the location of the 
disposal site of the demolition and construction debris.  If the disposal site is located in the coastal 
zone a coastal development permit or an amendment to this permit shall be required before 
disposal can take place.  SPECIAL CONDITION NO. 11 requires the applicant to submit a Final 
Water Quality Management Plan.  SPECIAL CONDITION NO. 12, which requires the applicant to 
submit a revised Landscape Palette Plant List, which only consists solely of native and/or non-
native drought tolerant plants, which are non-invasive.  Therefore, as conditioned, the Commission 
finds that the proposed project is consistent with Section 30230 and 30231of the Coastal Act. 
 
D. GEOLOGY
 
Section 30253 of the Coastal Act states in relevant part: 
 

New development shall:  
 
(1) Minimize risks to life and property in areas of high geologic, flood, and fire 

hazard. 
 
(2) Assure stability and structural integrity, and neither create nor contribute 

significantly to erosion, geologic instability, or destruction of the site or 
surrounding area… 

 
To assess the feasibility of the project, the applicant submitted the Geotechnical Investigation, 
Proposed 19 custom Single-Family Lots (North Bay), 919 Bayside Drive, Tentative Tract 15323, 
City of Newport Beach, Orange County, California (J.N. 639-04) prepared by Petra Geotechnical 
Inc. dated December 6, 2004.  Petra conducted a subsurface exploration and collection of samples 
at the subject site.  Laboratory tests were conducted with the collected samples.  The investigation 
states that the site is underlain by recent marine sands and dredged fill.  Some bedrock material 
was also found underlying the native marine sands.  The investigation furthermore states that there 
may be some concerns on site relating to seismic issues, on-site soils, grading, etc...  However, 
the investigation ultimately concludes that the project is feasible from an engineering perspective 
provided the applicant complies with the recommendations contained in the investigation.  Some of 
the proposed recommendations dealt with the bulkhead, foundation, grading and retaining walls.  
In order to assure that risks are minimized, the geotechnical consultant’s final recommendations 
must be incorporated into the design of the project.  Thus, the Commission imposes SPECIAL 
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CONDITION NO. 13, which requires the applicant to submit, prior to issuance of the permit, 
evidence of conformance with geotechnical recommendations.  Therefore, as conditioned, the 
Commission finds that the proposed development conforms with Section 30253 of the Coastal Act. 
 
E. VISUAL IMPACTS 
 
Section 30251 of the Coastal Act states: 
 

The scenic and visual qualities of coastal areas shall be considered and protected as a 
resource of public importance.  Permitted development shall be sited and designed to 
protect views to and along the ocean and scenic coastal areas, to minimize the alteration of 
natural land forms, to be visually compatible with the character of surrounding areas, and, 
where feasible, to restore and enhance visual quality in visually degraded areas.  New 
development in highly scenic areas such as those designated in the California Coastline 
Preservation and Recreation Plan prepared by the Department of Parks and Recreation 
and by local government shall be subordinate to the character of its setting. 

 
This facility is between the first public road and the sea and is a bayfront lot.  The project site is 
located in the Promontory Bay area of Newport Beach, which is bounded by Newport Bay, Marine 
Avenue/Jamboree Road and East Coast Highway.  The Promontory Bay area includes, Harbor 
Island, Linda Isle and all the area bounded by Newport Bay, Marine Avenue/Jamboree Road and 
East Coast highway.  The area is built out and consists of residential and commercial 
development.  Bayside Drive traverse through this area and a portion of Bayside Drive adjacent to 
Promontory Bay is considered to be a public view area in the City’s certified Land Use Plan.  While 
public views are not afforded on site, the adjacent designated public view area along Bayside Drive 
at Promontory Bay provides public views and will continue to do so with the proposed project.  
Thus, public views will not be impacted. 
 
The proposed project also includes the construction of 17 custom single-family residences in 
accordance with height, setback and other development standards identified in the Planned 
Community Text.  The City of Newport Beach has approved the project as Bayside Residential 
Planned Community (PC), which includes Development and Use Regulations that control permitted 
uses.  The Planned Community Text development and use regulations include limits on height, 
setbacks and the like.  For example, the maximum height of any dwelling shall be 28-feet to the 
mid-point of a sloping roof or to the top of a flat roof and those front yard setbacks vary from 15-
feet to 35-feet based on the lot location.  Adhering to these regulations would promote residential 
development that would be consistent with the surrounding area.  As previously stated before, the 
project site is surrounded by residential and commercial development.  The proposed project 
would be consistent with the character of the surrounding area if it adheres to the Planned 
Community Text regulations.  All development shall conform with the Bayside Residential Planned 
Community (PC) Designation and Development and Use Regulations.  Plans for development on 
each of the 17-single-famliy residential lease lots do not need further review by the Commission 
unless the said plans do not conform to the Bayside Residential Planned Community (PC) 
Designation and Development and Use Regulations, in which case an amendment to this permit 
would be required.  To enforce this action, the Commission has imposed SPECIAL CONDITION 
NO. 2. 
 
CONCLUSION 
 



5-06-145-[UGS Development, Inc.] 
Regular Calendar 

Page 35 of 61 
 

To minimize visual impacts, the Commission imposes SPECIAL CONDITION NO. 2, which states 
that plans for development on each of the 17-single-famliy residential lease lots do not need further 
review by the Commission unless the said plans do not conform to the Bayside Residential 
Planned Community (PC) Designation and Development and Use Regulations, in which case an 
amendment to this permit would be required.  Therefore, as conditioned, the Commission finds that 
the proposed project is consistent with Section 30251 of the Coastal Act. 
 
F. COVENANTS, CONDITIONS, AND RESTRICTIONS (CC&R’S)
 
To ensure that any prospective future owners of the property are made aware of the applicability of 
the conditions of this permit, the Commission imposes SPECIAL CONDITION NO. 12. SPECIAL 
CONDITION NO. 14 states that the applicant shall establish covenants, conditions and restrictions 
(CC&R’s), or an equivalent thereof, for the proposed residential lots to address ownership and 
management of all subdivision streets, sidewalks, public walkways, and common landscaped 
areas.  The CC&R’s shall reflect all applicable requirements of this coastal development permit, 
including but not limited to the limitations on the public access walkway facilities. 
 
 
 
 
G. LOCAL COASTAL PROGRAM 
 
Section 30604(a) of the Coastal Act provides that the Commission shall issue a coastal 
development permit only if the project will not prejudice the ability of the local government having 
jurisdiction to prepare a Local Coastal Program that conforms with the Chapter 3 policies of the 
Coastal Act. 
 
The City of Newport Beach Land Use Plan (LUP) was certified on May 19, 1982.  At the October 
2005 Coastal Commission Hearing, the certified LUP was updated.  Since the City only has an 
LUP, the policies of the LUP are used only as guidance.  The Newport Beach LUP includes the 
following policies that relate to development at the subject site: 
 
Policy 3.1.5-1 states, 

 
Prohibit new development that incorporates gates, guardhouses, barriers or other 
structures designed to regulate or restrict access where they would inhibit public access to 
and along the shoreline and to beaches, coastal parks, trails, or coastal bluffs. 

 
Policies 3.1.5-2 states, 
 

Prohibit new private streets, or the conversion of public streets to private streets, where 
such a conversion would inhibit public access to and along the shoreline and to beaches, 
coastal parks, trails or costal bluffs. 

 
Policy 2.9.3-6 states the following regarding parking: 
 

Prohibit new development that would result in restrictions on public parking that would 
impede or restrict public access to beaches, trails or parklands, (including, but not limited 
to, the posting of "no parking" signs, red curbing, and physical barriers), except where such 
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restrictions are needed to protect public safety and where no other feasible alternative 
exists to provide public safety. 

 
Policy 3.1.1-1 states: 
 

Protect, and where feasible, expand and enhance public access to and along the shoreline 
and to beaches, coastal waters, tidelands, coastal parks, and trails. 

 
Policy 3.2.1-1 states: 
 

Protect, and where feasible, expand and enhance recreational opportunities in the coastal 
zone. 

 
Policy 3.2.1-3 states: 
 

Provide adequate park and recreational facilities to accommodate the needs of new 
residents when allowing new development. 

 
 
 
Policy 3.2.2-1 states: 
 

Continue to protect public coastal access recreational opportunities through the provision of 
adequate support facilities. 

 
Policy 3.3.2-2 states: 
 

Protect, and where feasible, enhance and expand marina and dry boat facilities. 
 
Policy 3.3.2-6 states: 
 

Protection, and where feasible, enhance and expand guest docks at public facilities, yacht 
clubs and at privately owned marinas, restaurants and other appropriate locations. 

 
Policy 3.3.2-7 states:  
 

Protection, and where feasible, expand and enhance facilities and services for visiting 
vessels, including public mooring and docking facilities, dinghy docks, guest docks, club 
guest docks, pump-out stations and other features, through City, County, and private 
means. 

 
If this development were approved without the proposed conditions, it would prejudice the City of 
Newport Beach’s ability to adopt an LCP, since the development as proposed conflicts with clear 
policies in the certified LUP, such as the prohibition on new private streets and gated communities.  
(Policies 3.1.5-1 and 3.1.5-2).  The proposed development, as conditioned, however, is consistent 
with Chapter 3 of the Coastal Act and with the certified Land Use Plan for the area.  Thus, approval 
of the project, as conditioned, will not prejudice the ability of the local government to prepare a 
Local Coastal Program that is in conformity with the provisions of Chapter 3. 
 
H. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)
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Section 13096(a) of Title 14 of the California Code of Regulations requires Commission approval of 
Coastal Development Permit applications to be supported by a finding showing the application, as 
conditioned by any conditions of approval, to be consistent with any applicable requirements of the 
California Environmental Quality Act (CEQA).  Section 21080.5(d)(2)(A) of CEQA prohibits a 
proposed development from being approved if there are feasible alternatives or further feasible 
mitigation measures available which would substantially lessen any significant adverse effect 
which the activity may have on the environment. 
 
The proposed project is located in an urban area.  All infrastructure necessary to serve the site 
exists in the area.  As conditioned, the proposed project has been found consistent with the 
hazard, water quality, marine environment and public access policies of Chapter 3 of the Coastal 
Act.  Mitigation measures include THIRTEEN (13) SPECIAL CONDITIONS requiring: 1) the 
applicant to submit an application to amend Coastal Development Permit No. P-11-29-73-2313-
Extension-(McLain Development Company) to modify and improve the lateral access; 2) the 
applicant to submit Revised Project Plans that reflect the changes imposed in the special 
conditions; 3) the applicant to irrevocably offer to dedicate to a public agency or other appropriate 
entity an easement for public access along the on-land and cantilevered walkway along the 
existing bulkhead along the North Channel (lateral access) and the ramp connecting the on-land 
and cantilevered walkway with the existing floating walkway and for public access to the streets 
and new vertical walkway within the residential community; 4) requires the applicant to dedicate all 
streets and sidewalks within the subdivision; 5) the applicant to submit a Management and 
Maintenance Program for the public walkways and the public access areas within the residential 
community; 6) the applicant to maintain the walkways as public access pathways and the streets 
within the residential community available to the public; 7) the applicant submit a 
Construction/Development Phasing Plan; 8) the applicant to submit an in-lieu fee to construct the 
Rhine Channel Wharf Public Dock and a Memorandum of Understanding between the City of 
Newport Beach and the Coastal Commission must be completed in regards to this construction; 9) 
the identification of best management practices; 10) the applicant identify the location of the 
disposal site of the demolition and construction debris.  If the disposal site is located in the coastal 
zone a coastal development permit or an amendment to this permit shall be required before 
disposal can take place; 11) the applicant to submit a Final Water Quality Management Plan; 12) 
the applicant to submit a Landscape Palette Plant List, which only consists of native and/or non-
native drought tolerant plants, which are non-invasive; 13) the applicant to submit, prior to issuance 
of the permit, evidence of conformance with geotechnical recommendations; 14) the applicant to 
establish covenants, conditions and restrictions (CC&R’s), or an equivalent thereof, for the 
proposed residential lots to address ownership and management of all subdivision streets, 
sidewalks, public walkways, and common landscaped areas; and 15) pertains to attorney’s fees. 
 
As conditioned, there are no feasible alternatives or additional feasible mitigation measures 
available which would substantially lessen any significant adverse effect which the activity may 
have on the environment.  Therefore, the Commission finds that the proposed project, as 
conditioned to mitigate the identified impacts, is the least environmentally damaging feasible 
alternative and can be found consistent with the requirements of the Coastal Act to conform to 
CEQA. 
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