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STAFF REPORT AND RECOMMENDATION ON APPEAL
SUBSTANTIAL ISSUE 

 
LOCAL GOVERNMENT:  City of Oceanside 
 
DECISION:  Approved with Conditions 
 
APPEAL NO.:  A-6-OCN-07-31 
 
APPLICANT:  Oceanside III 
 
PROJECT DESCRIPTION:  The construction of an 82-room hotel (70 units to be condo-hotel 

units), 4,180 sq. ft. full service restaurant and four residential condominium units on a 
lagoon-fronting 3.8 acre undeveloped site. 

 
PROJECT LOCATION:  West side of South Coast Highway, between Eaton Street and 

Buena Vista Lagoon 
 
APPELLANTS:  Preserve Calavera, Friends of Buena Vista Lagoon, Ellen Newton, 

Karen L. Dugan, Boyce Lundstrom, Douglas Freed, Daniel & Cathy Di Mento, 
Jacques Domercq, Commissioners Patrick Kruer & Sara Wan 

 
STANDARD OF REVIEW: Certified City of Oceanside Local Coastal Program and the 

public access policies of the Coastal Act. 
              
  
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that 
substantial issue exists with respect to the grounds on which the appeal has been filed.   
              
 
SUBSTANTIVE FILE DOCUMENTS:  City of Oceanside certified Local Coastal Plan, 

City Staff Report and Resolution for CDP RC-8-02 dated February 14, 2007 
approved by City Counsel, Appeal forms, City of Oceanside Resolution #2006-
P56, the Planning Commission Denial for project, Final EIR dated August 18, 
2007, draft EIR appendices dated June 9, 2005. 
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I.  Appellants Contend That:  the project as approved by the City is inconsistent with the 
policies of the City’s certified Local Coastal Plan.  The City found that the subject 
condominium/condo-hotel/restaurant development is consistent with the numerous LCP 
provisions pertaining to this development.  However, the development as approved by the 
City raises several LCP consistency issues with regard to the protection of wetlands, 
public views, scale of development, public access, brush management, buffer size, 
flooding/geologic hazards, low-cost visitor serving uses, recreational uses and policies 
specific to the Buena Vista Lagoon Management Plan.  The most prominent of these 
contentions relate to the size of the structures, given their close proximity to sensitive 
habitat and Buena Vista Lagoon, and the inadequate process used by the City to establish 
an appropriately sized buffer between the project and the lagoon.  Other contentions are 
the high percentage of rooms approved as condo hotel units, making these units quasi-
residential, in a coastal region where low cost visitor serving amenities are preferred.  
The appellants contend that the City failed to properly review the wetlands delineation 
and the subsequent buffer between the lagoon and the proposed development.  Finally, 
the appellants contend that the City did not properly address the scale of the development 
given its high scenic value and close proximity to open space.   
              
 
II.  Local Government Action:  The City of Oceanside Planning Commission certified the 
final EIR document and denied the project on October 9th 2006.  The applicant appealed 
this decision to Oceanside’s City Council.  The City Council approved the project with 
conditions on February 14, 2007.  Conditions placed on the project include widening the 
public access trail to accommodate bicyclists, brush management for fire safety, 
including modifications within the proposed buffer, installation of a traffic signal on 
Pacific Coast Highway, and conditions specific for the regulation of the Condominium 
Hotel units. 
              
 
III.   Appeal Procedures:  After certification of a municipality’s Local Coastal Program 
(LCP), the Coastal Act provides for limited appeals to the Coastal Commission of certain 
local government actions on coastal development permit applications.  One example is 
that the approval of projects within cities and counties are located between the first public 
road and the sea.  Pub. Res. Code § 30603(a)(1).  The grounds for such an appeal are 
limited to the assertion that “development does not conform to the standards set forth in 
the certified local coastal program or the [Coastal Act] public access policies.”  Cal. Pub. 
Res. Code § 30603(b)(1).   
 
After the local government has taken final action on an appealable project, it must send a 
notice of that final action (NOFA) to the Commission.  Cal. Pub. Res. Code § 30603(d); 
14 C.C.R. § 13571.  Upon proper receipt of a valid NOFA, the Commission establishes 
an appeal period, which runs for 10 working days.  Cal. Pub. Res. Code § 30603(c); 14 
C.C.R. § 13110 and 13111(b).  If an appeal is filed during the appeal period, the 
Commission must “notify the local government and the applicant that the effective date 
of the local government action has been suspended,” 14 C.C.R. § 13572, and it must set 
the appeal for a hearing no later than 49 days after the date on which the appeal was filed, 
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unless this time limit is waived by the applicant.  Cal. Pub. Res. Code §§ 30621(a), 
30625(a). 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the 
sort involved here unless the Commission determines that no substantial issue is raised by 
the appeal.  If the staff recommends “substantial issue,” and no Commissioner objects, 
the Commission will proceed directly to a de novo hearing on the merits of the project. 
 
If the staff recommends “no substantial issue” or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue.  It takes a 
majority of Commissioners present to find that no substantial issue is raised.  If 
substantial issue is found, the Commission will proceed to the de novo portion of the 
public hearing either immediately or at a subsequent meeting.  If the Commission 
conducts a de novo hearing on the permit application, the applicable test for the 
Commission to consider is whether the proposed development is in conformity with the 
certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Coastal Act requires that, for a permit to be granted, a finding 
must be made by the approving agency, whether the local government or the Coastal 
Commission on appeal, that the development is in conformity with the public access and 
public recreation policies of Chapter 3 of the Coastal Act.   
 
The only persons qualified to testify before the Commission at the “substantial 
issue” stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government.  
Testimony from other persons must be submitted in writing.  At the time of the de novo 
portion of the hearing, any person may testify. 
              
 
IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION:        I move that the Commission determine that Appeal No. 

A-6-OCN-07-31 raises NO substantial issue with respect 
to the grounds on which the appeal has been filed under 
§ 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  



A-6-OCN-07-31 
Page 4 

 
 

 
The motion passes only by an affirmative vote of the majority of the appointed Commissioners 
present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-6-OCN-07-31 presents a substantial issue with 
respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act 
regarding consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 
              
 
V.  Findings and Declarations. 
 

1. Project Description.  The proposed project includes the construction of a 3-story 
82 room hotel, 4,180 sq. ft. restaurant and four 2-story, 3,475 sq. ft. detached residential 
condominiums on an undeveloped lot.  As approved by the City, 70 of the hotel units will 
be developed as condo-hotels units, with length-of-time use restrictions.  The 12 
remaining hotel units will be exclusively for transient overnight use.  The project site is a 
3.8 acre vacant lot located adjacent to and directly north of the Buena Vista Lagoon and 
directly west of Pacific Coast Highway in the City of Oceanside.  The North County 
Transit District right-of-way and main north/south railroad tracks are located directly to 
the west of the site.  The property includes three legal parcels and has two General Plan 
and Zoning designations.  The eastern lots located along Pacific Coast Highway, where 
the hotel and restaurant are located, are zoned Visitor Commercial uses (CV) and 
designated Special Commercial (SC) and the western portion of the lot, where the 
condominiums are located, is zoned Residential Tourist (RT) and designated Urban High 
Density (UHD).  A 100’ biological buffer will be observed and revegetated with native 
plants, and a public access easement will be located between the lagoon and the proposed 
development and outside the 100’ buffer.  A total of 139 parking spaces will be provided 
for the combined hotel and restaurant uses.  A pool and deck will be provided for hotel 
guest use. 
 

2.  Scale of Development.  The appellants content that the project as proposed is too 
large, given the scale and character of the surrounding community and its close proximity 
to Buena Vista Lagoon and its associated wetlands.  The City of Oceanside’s LCP has 
Land Use Plan (LUP) provisions that address the appropriate scale of development.  
These provisions state: 

 
The City shall ensure that all new development is compatible in height, scale, color 
and form with the surrounding neighborhood.   
 
Building forms can be designed to respect and improve the integrity of open space 
and other public spaces adjacent to open space 
 
In areas of significant natural aesthetic value, new development shall be subordinate 
to the natural environment 



A-6-OCN-07-31 
Page 5 

 
 

 
 
While the project as approved by the City meets all zoning ordinance provisions and no 
variances were requested or approved, the height of the hotel will be substantially higher 
than other structures in the surrounding community.  The development is located within 
an area of primarily one-story residences to the west and north, and two-story residential 
and commercial buildings to the east.  The height of the hotel as approved is 3-stories and 
36’ high, with an observation tower that extends up to 46’high.  The City, in its review, 
acknowledged that the hotel will be higher than the residences and other surrounding 
structures, but it found this difference to be insignificant.  Aside from the observation 
deck, the hotel will be 10-15’ higher than the other structures in the surrounding 
community.  Given the low scale of surrounding development, a height difference of 10-
15’ could be considered to be incompatible with the surrounding community and 
therefore inconsistent with the City’s certified LCP policies pertaining to scale of 
development. 
 
The project is located immediately adjacent to Buena Vista Lagoon, an ecological reserve 
and open space area managed by the California Department of Fish and Game (DFG).  
Other developments immediately surrounding to the lagoon include a small nature center 
to the east and a single family residence to the south.  While currently the lagoon is 
identified by the EPA as an impaired water body, restoration of the lagoon is currently in 
the CEQA documentation phase.  The proposed development includes a three-story hotel, 
a large restaurant and four two-story condominiums on a site directly adjacent to the 
lagoon and open space, where no other such large structures exist.  As such, it appears the 
development as approved by the City will significantly “stand-out” and is not subordinate 
to the surrounding natural environment, as required by the LCP.   Therefore, the 
appellants have raised substantial issue regarding the conformity of the development with 
the policies of the certified LCP. 
 

3.  Public Views.  The appellants contend that the project is inconsistent with LCP 
policies for protection of public views.  Specifically the appellants contend that the City 
did not adequately address public view impacts resulting from the project from Pacific 
Coast Highway or from the end of Broadway.  The appellants also contend that the City’s 
vacation of a portion of the Broadway Right-of-Way (ROW) in 1981 to the applicant, 
should not now allow the applicant to build within the existing view corridor for the 
remaining portion of Broadway.  The City has LUP provisions for protection of public 
views that state: 
 

 The City shall maintain existing view corridors through public rights-of-way. 
 
The city’s grid system pattern allows public views of these water bodies from 
several vantage points.  Most east-west streets in the coastal zone offer views from 
the ocean.  In addition, Buena Vista Lagoon, the San Luis Rey River and the ocean 
are visible from portions of Interstate-5. 
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There are no developed vista points in Oceanside, although several locations seem to 
meet this purpose.  These include the fishing area at Buena Vista Lagoon, the 
frontage road adjacent to the inner lagoon, and the Oceanside Pier. 
 
The city shall encourage development of viewing areas at the Pacific Street Linear 
Park, the Buena Vista Lagoon fishing area (provided by Eaton Hill Developers)… 
 
All new development shall be designed in a manner which minimizes disruption of 
natural land forms and significant vegetation 

 
Both the EIR and City staff report indicate substantial public view impacts.  The 
development, as approved, will completely obstruct lagoon views from Pacific Coast 
Highway while driving south toward the lagoon.  The site is currently undeveloped, 
therefore any development will cause some view impacts.  In 1981 the City vacated the 
southern end of the Broadway right-of-way to the applicant.  While not an east-west 
facing street (identified as protected in the LCP), the end of Broadway abuts Buena Vista 
Lagoon and currently allows for uninterrupted views of the lagoon looking south and 
east.  Broadway is a public road and local residents and those who work in Oceanside 
park their vehicles at the end of Broadway to utilize these public views.  The project as 
approved includes the construction of four condominium units, one of which is sited 
directly between the end of Broadway and the Buena Vista Lagoon, resulting in 
significant impacts to public views from Broadway.   
 
Pacific Coast Highway (PCH) is a heavily traveled coastal road, and a main artery of 
Oceanside’s roadways.  The views while traveling southbound on PCH of the lagoon 
(both open water and associated vegetation) are currently expansive.  The development as 
approved will significantly and potentially completely obstruct these public views.  Not 
until the traveler has passed the development and is directly over the lagoon will these 
views be regained.  A view analysis with a mock-up of the building as viewed from PCH 
was completed; however, the vantage point was traveling northbound where impacts 
would not be as great.  Views impacts could be lessened by relocating Condo “A” out of 
the view corridor at the end of Broadway, and designing the hotel to step down in height 
towards PCH, allowing more of the views to be maintained.  However, neither of these 
options was addressed by the city. 
 
Further, the “fishing area,” which is specifically defined by Oceanside’s public view 
policies as a potential vista point, is located in the project’s exact location, and the views 
from both Broadway and PCH to the “fishing area” will be greatly impacted by this 
development.  The project is therefore inconsistent will policies designed specifically for 
protection of public views. 
 
 4.  Lagoon Buffer.  The appellants contend that the approved 100’ buffer is not 
adequate for protection of lagoon resources.  Further, as approved, the project would 
include active brush management within this buffer, an activity expressly not permitted 
by the DFG.  The City’s LUP has a provision for establishing adequate buffers to protect 
areas surrounding sensitive habitat and states: 
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 A buffer zone shall be established around all sensitive habitats.  The buffer zone 
shall be generally 100’ for small projects on existing lots.  If the project requires 
substantial improvements or increased human impacts, a much wider buffer area 
shall be required.  Likewise, a reduced buffer area will be considered if, in 
consultation with the State Department of Fish and Game it can be demonstrated that 
100’ is unnecessary to protect the resources of the habitat areas. 

 
DFG was consulted on this project and concluded that a 100’ buffer would be adequate 
for protecting Buena Vista Lagoon’s sensitive habitat from the proposed development.  
Per DFG, as a component of the development, this buffer was to be revegetated with 
native vegetation because the 100’ buffer is currently comprised primarily of disturbed 
vegetation and non-native grasses.  It is unclear what method the applicant used to 
delineate the wetland vegetation, from which the approved 100 ft. buffer would be 
measured.  Further, this delineation was conducted in May of 2001 and may no longer be 
accurate.  The City failed to require an updated wetlands delineation.   
Without knowing the upland extent of the lagoon wetlands, it is not clear if the approved 
100 ft. buffer is adequate.   
 
The plans to restore the Buena Vista Lagoon are currently undergoing review as part of 
the CEQA process.  One of the alternatives, and the community favorite, is a tidally 
influenced lagoon.  Currently the lagoon is maintained as fresh water by a weir.  If the 
restoration alternative of a tidally influence lagoon is accepted, the weir will be removed 
and the entire function of the lagoon will be altered.  The water/sea water level could 
increase or could greatly vary during storm events, thus expanding the area covered by 
water and riparian vegetation.  Given the unknown ramifications of the lagoon 
restoration, sea level rise, and other factors, the permitted 100’ buffer may not be 
adequate.  The City failed to address this issue in its review of the project.  
 
While DFG required that the buffer be revegetated with native plans, the City’s approval 
includes conditions pertaining to fire hazards that require that this buffer also be used for 
brush management.  As conditioned by the City, the buffer would no longer be 
revegetated as proposed, and in fact, it explicitly prohibited the planting of native 
vegetation within the outer 40’ of the buffer.  Instead, the project as approved is required 
to plant succulents in this area.  DFG signed off on the size of the buffer (100’) with 
conditions pertaining to allowed uses within the buffer.  These conditions restricted any 
brush management within the buffer region.  Buffers provide several important resource 
benefits, such as restoring and maintaining the chemical, physical and biological integrity 
of the water resources, removing pollutants and reducing erosion.  The changes made to 
the project adversely impact the function and value of the buffer to the extent that it may 
not be able to adequately protect the habitat it is buffering.  In addition, DFG has not 
reviewed this revised project, inconsistent with above cited LCP provisions, which 
require DFG concurrence on wetland buffers. 
 
The project is therefore inconsistent will policies designed specifically for protection of 
sensitive habitat through adequate buffering. 
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 5.  Hazards.  The appellants contend that the City did not adequately address the 
geological stability or flood safety of the approved development.  The appellants contend 
that given the location of the project, adjacent to a water body in an area known for 
potentially liquefiable soils and historic flooding, further protection measures should 
have been addressed to better assess any possible geological or flooding hazards.  The 
City has two objectives pertaining to the regulation of geological stability and flood 
control in their LUP and these state, in part: 

 
The city shall seek to minimize risks to life and property in areas of high geologic 
and flood hazards 
 
Protect the slopes and flood prone areas on the north shore of the middle section of 
Buena Vista Lagoon from development 

 
Relative to geologic stability, the City did address this issue.  A geotechnical report was 
completed for the project that included recommendations to address issues related to the 
existing alluvial soils on the site.  Specifically, the geotechnical report includes a number 
of design parameters for development of the project and requires that the surface soils be 
removed and recompacted and that the restaurant and portion of the hotel incorporate a 
caisson foundation.  With these measures, which were approved by the City, geologic 
safety will be assured, consistent with the above-cited LCP provisions.     
 
The project site is directly adjacent to Buena Vista Lagoon and in fact, a portion of the 
site is located in the identified 100-year floodplain.  However, all buildings are located 
upland of the identified 100-year floodplain, and the proposed wetlands buffer comprises 
the majority of land located within the floodplain.  According to the appellants, 
historically this area has flooded a number of times.  The appellants further assert that the 
culvert under Pacific Coast Highway (PCH) that connects the lagoon’s middle and 
eastern basins is not sized appropriately and as such, during significant storm events, 
water overtops PCH.  The proposed development is directly adjacent to and west of PCH 
in a low lying area.  According to the appellants, when stormwater is forced to overtop 
PCH, storm water also floods onto the project site.  Other than assuring the proposed 
buildings were located outside of the 100-year floodplain, the City did not address 
flooding and it imposed no mitigation measures to address flooding.  In addition, the 
elevation of water in Buena Vista Lagoon is maintained by a weir.  This weir was 
replaced in 2002, and it is unclear if the updated weir had any affect on the floodplain 
elevation for the lagoon.  Again, these issues were not addressed by the City and 
therefore a substantial issue has been raised relative to design safety pertaining to 
flooding. 
 
 6.  Marine Resources/Water Quality.  The appellants contend that the development 
as approved will result in impacts to lagoon water quality and marine resources.  
Specifically the appellants contend that eight pairs of Clapper rails are found within 
Buena Vista Lagoon and measures for protecting these birds have not been adequately 
addressed, nor have regulations been incorporated in the approved project for water 
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quality maintenance.  Both of these deficiencies may result in impacts to marine 
resources and/or water quality.  The City’s LCP Land Use Plan (LUP) has policies for the 
protection of marine resources and water quality that state in part: 
 

As a part of the review process the city shall establish measures on a project-by-
project basis to minimize the introduction of dissolved grease, oil, paints, pesticides, 
construction, waste, and other pollutants into the urban run-off. 
 
The city shall require all developments which drain into the lagoon to include 
measures to prevent erosion, sedimentation, and other water quality impacts, such as: 

 
a. During construction, retaining all runoff on-site in percolation settling ponds 

and staking down bales of straw in the drainage ways to filter remaining 
sediments. 

 
b. Prohibiting grading or clearing from November through March.  Any soils left 

exposed during this period should be re-seeded or temporarily stabilized using 
plastic or other material as needed 

 
c. Minimizing the alteration to land forms 
 
d. Maximizing penetrable surfaces for percolation, and providing permanent 

settling basins. Grease traps and/or energy dissipaters 
 

Prior to approving any developments on dry lands adjacent to Buena Vista Lagoon, 
the City shall consult the State Department of Fish and Game to ensure that adequate 
measures are provided to protect and enhance the lagoon’s sensitive resources.  Such 
measures shall include, where appropriate 

 
a. Provision for adequate buffers between development and the lagoon 
 
b. Erection of barriers – such as fences – to prohibit access to sensitive portions 

of the lagoon 
 
c. Incorporation of native riparian plant species into project design to enhance 

habitat value 
 
d. Construction of informational signs/kiosks educating the public on the value 

of the lagoon, and listing the regulations for public use. 
 

The city shall continue to cooperate with other agencies including the State 
Department of Fish and Game, the Cities of Carlsbad and Vista through the Joint 
Powers Committee, US Fish and Wildlife Service, San Diego Association of 
Governments, and the Regional Water Quality Control Board in seeking ways to 
lessen the current impacts on the lagoon.  Siltation and water pollution are two such 
impacts which are particularly critical. 
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No direct or indirect impacts are expected to occur to the habitat associated with the 
lagoon.  No native habitat will be impacted on the property itself and existing exotic 
vegetation on the property site will be removed.  Further, stormwater runoff will be 
directed into a cobblestone filter ditch and will then flow to a grass filter bio-swale.  
From there, water will pass through a filter/hydrodynamic separator with an oil absorbent 
filter before discharging onto the buffer area.  The project, as approved, includes 20 
specific erosion control conditions as well as numerous conditions for the development of 
an Operations and Maintenance Plan (OMP).  This OMP is based on the approved Storm 
Water Mitigation Plan (within the certified EIR).  This OMP will detail responsible 
parties, employee training, operating schedules, maintenance frequency, routine service 
schedules and cost estimates for OMP, among others.  Thus, water quality has been 
adequately addressed by the City, and the appellants’ contentions regarding this issue do 
not raise a substantial issue. 
 
The certified LCP includes findings for the sensitivity of Buena Vista Lagoon and state 
that the “lagoon supports two endangered bird species, (Belding’s savannah sparrow, 
California least tern). The California clapper rail is believed to live and breed in the 
lagoon environs, but no sightings have been confirmed.”  A recent study has been issued 
by the Fish and Wildlife Service (FWS) indicating that eight pairs of Clapper rails inhabit 
Buena Vista Lagoon.  Further, the EIR for the project indicates that a pair of clapper rails 
has been previously observed nesting underneath the railroad bridge.  The project site is 
north and east of the above stated railroad bridge.  Mitigation for the presence of a 
federally- and state-listed endangered species was limited to “[i]f possible, project 
construction should avoid the avian breeding season.  If feasible, measures should be 
taken to avoid disturbing avian breeding season from indirect effects.”  Given the 
sensitivity of the surrounding area, further precautions should have been adopted by the 
City to protect the lagoon’s wildlife.  The approved project does not minimize impacts to 
sensitive species found within the lagoon, and therefore, a substantial issue is raised. 
 

7.  Public Access.  The appellants contend that development on this property will 
decrease public access because there are inadequate regulations related to the approved 
public access trail and the construction of a wall limiting the access to the “fishing area” 
located directly between the development site and the lagoon waters.  The applicant is 
proposing a gated public accessway through the property, and the approved project does 
not include restrictions for the operation of the gate.  Without restrictions related to 
operation of the gate, it is possible the gate would remain closed, further impairing public 
access.  In addition, the appellants contend that the traffic study for the development was 
done in the off-season and is therefore inaccurate and that the city did not address line-of-
sight issues existing on this section of Pacific Coast Highway.  Both the City of 
Oceanside and the Costal Act have applicable policies pertaining to public access that 
state: 
 
Coastal Act Policies: 
  

30210 
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In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and 
recreational opportunities shall be provided for all the people consistent with public 
safety needs and the need to protect public rights, rights of private property owners, 
and natural resource areas from overuse. 
 
30211 
 
Development shall not interfere with the public's right of access to the sea where 
acquired through use or legislative authorization, including, but not limited to, the 
use of dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 
 
30212 
 
(a) Public access from the nearest public roadway to the shoreline and along the 
coast shall be provided in new development projects except where: (1) It is 
inconsistent with public safety, military security needs, or the protection of fragile 
coastal resources, (2) Adequate access exists nearby, or, (3) Agriculture would be 
adversely affected.  Dedicated accessway shall not be required to be opened to 
public use until a public agency or private association agrees to accept responsibility 
for maintenance and liability of the accessway. 

 
City Certified LUP Policies: 
 

Adequate access to and along the coast shall be provided and maintained 
 
Existing and new public accessways shall not be closed or converted to other uses 
without approval from the California Coastal Commission 
 
There is a 3.1 acre privately owned vacant lot [subject site] just west of Hill Street 
on the north shore of the lagoon.  The lot is flat and is vegetated with grass and weed 
species.  The lagoon frontage has been extensively used by the public in this 
location, indicating possible prescriptive rights…… 

   
Currently on the existing vacant lot, there is evidence of public use in that a well worn 
trail exists.  The trail begins at the end of Broadway and passes through the subject lot 
out to Pacific Coast Highway.  The project, as approved by the City, includes an 8’public 
access easement.  However, the City failed to address the timing for improvement of the 
access or to include provisions for maintenance.  Further, the plans for the public 
accessway include a gate at the entrance from Broadway.  While a time-operated gate 
could be consistent with the public access policies of both the City of Oceanside and the 
Coastal Act, the details of how this gate would operate, such as its hours of operation, 
have not been included within the resolution and conditions approved by the City.  In the 
absence of regulations related to the operation of the gate within the public accessway, 
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the schedule for improvement and opening of the access, and a plan for maintenance, the 
development is not consistent with the public access policies stated above. 
 
As stated previously, an area designated as the “fishing area” within the preliminary 
Buena Vista Lagoon Management Plan (a component of the certified LCP), is located 
within the project site buffer.  The development as approved includes construction of a 
wall separating the development from the approved buffer.  As such, access to the fishing 
area would be walled off.  The City failed to address this in its review and approval.     
 
The appellants contend that the development is inconsistent with the certified LCP in that 
the City did not adequately address traffic issues raised by the development.  According 
to the appellants, exiting from Eaton to Pacific Coast Highway is difficult given the 
limited line-of-sight.  While the project as approved includes the installation of a new 
signal at this location, this does not adequately address the limited line-of-sight and could 
result in increased accidents thus increasing traffic on Pacific Coast Highway.  However, 
as approved, the City required that the project conform to criteria provided by California 
Department of Transportation for sight distance requirements at all driveway and street 
intersections, thus, the line-of-sight issue, has been properly addressed by the City.  The 
appellants also contend that the traffic study was conducted primarily in September, and 
therefore did not include the issues associated with summer traffic.  It is unclear when 
exactly the traffic surveys were conducted, and no mention of summer traffic is included 
within the EIR or the city’s findings.  The location of this project would be subject to 
substantial variation in traffic levels between summer and all other seasons.  Any traffic 
surveys for a development such as this should specifically address traffic issues 
associated with the high useage and traffic rates of summer.  The appellants have 
therefore raised a substantial issue with respect to the consistency of the project with the 
public access policies of both the City’s certified LCP and the Chapter 3 policies of the 
Coastal Act.  
 

8.  Protection of Low Cost Visitor Serving Uses/Condo Hotel.  The appellants 
contend that the development as approved by the City does not adequately provide for 
low cost visitor serving uses because 75% (70 units) of the 82 hotel units are proposed as 
condominium hotel units.  Both the City of Oceanside and the Coastal Act have identical 
provisions protecting low-cost visitor facilities that state: 
 

30213 
 
Lower cost visitor serving facilities shall be protected, encouraged and where 
feasible, provided.  Developments providing public recreational opportunities are 
preferred. 

 
As cited above, the Coastal Act gives greater priority to visitor serving uses, which 
include hotels and other uses that provide overnight accommodations and gives particular 
preference to lower cost visitor-serving accommodations.  Because condo-hotel units are 
individually owned and subject to either no or varying length of stay restrictions, they can 
be considered a quasi-residential land use that only functions part time as an overnight 
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visitor accommodation.  As a quasi-residential land use, condo hotels raise concerns 
relative to the extent they actually constitute a visitor-serving land use.  In addition, 
condo-hotels generally do not offer accommodations that can be considered “lower-cost,” 
raising questions about the adequacy of supply of lower-cost visitor-serving 
accommodations in the coastal zone.   
 
As a component of the City’s permit, a preliminary study of low cost facilities was 
completed.  The findings of this survey indicated that the City has ample low cost visitor 
serving facilities.  This study, however, does not exempt the City from encouraging 
additional low-cost facilities or maintaining current uses, especially in areas zoned 
specifically for visitor serving uses.  The City in its review did include a number of 
provisions to address this concern and to better assure the condo-hotel units will function, 
to the extent feasible, as traditional hotel units.  However, the project still raises LCP 
consistency concerns.  For example, the owners of the condo hotels are “limited to a 
maximum of 29 days during any 30 day period” of occupancy.  This would allow 63 
(75%) of the 70 condo-hotel units to be occupied by the condo hotel owner 87 of 90 days 
within the summer season.  Allowing this high of a percentage of units to be occupied by 
individual owners during the summer season is inconsistent with the policy described 
above and therefore a substantial issue has been raised. 
 

9.  Recreational Uses.  The appellants contend that the development, as approved, 
would inhibit current and future recreational uses.  The appellants also contend that 
development of this project will inhibit bird watching, fishing and biking and public 
education walks; all of which are current low cost visitor serving uses on or adjacent to 
the site.  Specifically construction of a wall separating the development from the buffer, 
and the innate exclusivity of condominium hotels will result in decreased recreational 
capacity at this location.  Both the City of Oceanside and the Coastal Act have provisions 
protecting recreational uses in the coastal zone and state: 
 
City Policies: 

 
In granting proposals for new development within the coastal zone, the City shall 
give priority to visitor serving commercial recreational facilities over private 
residential, general industrial or general commercial uses. 
 
The City shall protect, enhance, and maximize public enjoyment of Coastal Zone 
public resources. 
 
There is a 3.1 acre privately owned vacant lot [subject site] just west of Hill Street 
on the north shore of the lagoon.  The lot is flat and is vegetated with grass and weed 
species.  The lagoon frontage has been extensively used by the public in this 
location, indicating possible prescriptive rights…… 

 
Coastal Act Policies: 

  
30220 
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Coastal areas suited for water-oriented recreational activities that cannot readily be 
provided at inland water areas shall be protected for such uses. 
 
30221 
 
Oceanfront land suitable for recreational use shall be protected for recreational use 
and development unless present and foreseeable future demand for public or 
commercial recreational activities that could be accommodated on the property is 
already adequately provided for in the area. 
 
30223 
 
Upland areas necessary to support coastal recreational uses shall be reserved for such 
uses, where feasible. 

 
The development is proposed on a large lagoon-fronting vacant lot.  According to the 
appellants, this lot has numerous recreational uses.  Oceanside’s certified LCP includes a 
preliminary management plan for Buena Vista Lagoon.  This plan contains goals to 
protect public access, recreational use and educational use.  The area of proposed 
development has historically been used for fishing, bird watching, bicycling and hiking, 
all of which are considered low-cost.  The proposed development will not prohibit these 
uses, but they will be less accessible.  The Buena Vista Audubon Society Nature Center 
is located directly across Pacific Coast Highway from the project site.  Thousands of 
visitors and school children visit the Nature Center annually, many coming from other 
states to enjoy the bird watching amenities of this location or from local schools to learn 
a valuable lessen on the importance of wetlands.  A development of this scale will 
adversely impact both of these uses. 
 
This plan documents the areas of recreational use within the lagoon.  Birding, hiking, 
fishing and biking were all considered.  The location of the development is immediately 
adjacent to the Audubon Society Nature Center, and in an area known for high-use 
fishing, biking and bird-watching.  Although this development will not preclude these 
recreational uses from continuing, it will not protect these uses either, and it will inhibit 
access to these sites.  Further, given that the development includes private residential, as 
well as quasi-residential development, the project is not giving priority to recreational 
facilities and thus is not consistent the with above-cited LCP and Coastal Act Policies. 
 
The appellants have also raised an issue of parcel map reconfiguration.  The project site 
consists of three lots, one of which is within the Coastal Commission’s original 
jurisdiction.  The City approved an adjustment to the lot lines to eliminate any 
development within the Coastal Commission jurisdiction, therefore eliminating the need 
for a Coastal Development Permit.  The Tentative Parcel Map was approved by 
Oceanside’s City Counsel at the February 14th hearing.  This issue fails to raise a 
substantial issue, as the applicant has been permitted to adjust lot lines to fit 
development.   
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Conclusion 
 
In summary, the City failed to adequately review the project for conformity with the LCP 
through the coastal development permit process, and has not adequately addressed the 
development’s conformity with LCP standards regarding impacts to public views, 
adequate buffers, potential hazards, marine resources, public access, preservation of low 
cost visitor serving uses, and public recreation.  Therefore, the Commission finds that a 
substantial issue exists with respect to the consistency of the local government action 
with the City's certified Local Coastal Program. 
 
 
(G:\San Diego\Reports\Appeals\2007\A-6-OCN-07-31 BV Lagoon Hotel SI_.doc) 
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