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STAFF REPORT AND RECOMMENDATION ON APPEAL
SUBSTANTIAL ISSUE

LOCAL GOVERNMENT: Encinitas
DECISION: Approved with conditions
APPEAL NO.: A-6-ENC-07-54
APPLICANT: Carl Stahmer and Anthony Albin
PROJECT DESCRIPTION: Subdivide two lots totaling 4.23 acres into four (4)
residential lots (Lot 1 = 39,700 sq. ft., Lot 2 = 51,300 sq. ft., Lot 3 = 49,900 sq. ft.
and Lot 4 = 46,800 sq. ft.).
PROJECT LOCATION: 1220 and 1328 S. El Camino Real, Encinitas, San Diego
County. APN: 256-080-05 and 06.
APPELLANTS: Donna Westbrook

SUMMARY OF STAFF RECOMMENDATION:
The staff recommends that the Commission, after public hearing, determine that no
substantial issue exists with respect to the grounds on which the appeal has been filed.

SUBSTANTIVE FILE DOCUMENTS: Appeal application by Donna Westbrook dated
April 30, 2007; City of Encinitas LCP; City Case Number 05-167
TPM/EIA/CDP; Letter from Dept. of Fish and Game dated October 28, 2005;
“Biological Resources Assessment Letter Report for the Albin-Stahmer Berryman
Canyon Project” by Foothill Associates dated October 23, 2006;

I. Appellant Contends That: The proposed development is inconsistent with the policies
of the certified LCP which pertain to coastal development permit application
requirements and the protection of environmentally sensitive habitat. First, the appellant
questions whether two separate property owners can process a single application for a

A-6-ENC-07-54
Page 2

subdivision involving two separate adjoining lots. Secondly, the appellant asserts the
City ignored the requirements of the LCP pertaining to wetlands buffers and that the
Department of Fish and Game did not approve a reduced buffer for the proposed
subdivision project as required by the LCP. Finally, the appellant asserts that in
approving the subdivision the City erred in authorizing the destruction of coastal sage
scrub.

II. Local Government Action. The project was approved, with conditions, by the
Encinitas Planning and Building Director on February 15, 2007. On appeal by Ms.
Westbrook, the City Council affirmed the decision of the Planning and Building Director
on April 11, 2007. Specific conditions were attached which, among other things, require
the mitigation of impacts to 0.11 acres of Diegan coastal sage scrub at a 2:1 replacement
ratio through either acquisition and conservation or the purchase of credits in a mitigation
bank approved by the California Dept. of Fish and Game (DFG) and U.S. Fish and
Wildlife Service (USFWS); an open space easement over all wetlands and wetland
buffers; construction of a 6 ft. high masonry wall along the upland side of the wetland
buffer; prohibition on use of invasive species; mitigation measures to avoid impacts to
nesting Least Bell’s Vireo or nesting raptors; authorization of work by DFG, USFWS,
San Diego Regional Water Quality Control Board and San Diego County Health Dept.
and; implementation of adequate BMP’s.

III. Appeal Procedures/Substantial Issue Analysis: After certification of a Local Coastal
Program (LCP), the Coastal Act provides for limited appeals to the Coastal Commission
of certain local government actions on coastal development permits. Projects within
cities and counties may be appealed if they are located within mapped appealable areas.
Section 30604(b)(1) of the Coastal Act states:
The grounds for an appeal pursuant to subdivision (a) shall be limited to an
allegation that the development does not conform to the standards set forth in the
certified local coastal program or the public access policies set forth in this
division.
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it
determines:
With respect to appeals to the commission after certification of a local coastal
program, that no substantial issue exists with respect to the grounds on which an
appeal has been filed pursuant to Section 30603.
If the staff recommends "substantial issue" and no Commissioner objects, the
Commission will proceed directly to the de novo portion of the hearing on the merits of
the project. If the staff recommends "no substantial issue" or the Commission decides to
hear arguments and vote on the substantial issue question, proponents and opponents will
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have 3 minutes per side to address whether the appeal raises a substantial issue. It takes a
majority of Commissioners present to find that no substantial issue is raised. If
substantial issue is found, the Commission will proceed to a full public hearing on the
merits of the project. If the Commission reviews the permit application de novo, the
applicable test for the Commission to consider is whether the proposed development is in
conformity with the certified Local Coastal Program.
In addition, for projects located between the sea and the first public road paralleling the
sea, Section 30604(c) of the Act requires that a finding must be made by the approving
agency, whether the local government or the Coastal Commission on appeal, that the
development is in conformity with the public access and public recreation policies of
Chapter 3. In other words, in regard to public access questions, the Commission is
required to consider not only the certified LCP, but also Chapter 3 policies when
reviewing a project on appeal.
The only persons qualified to testify before the Commission at the "substantial issue"
stage of the appeal process are the applicant, persons who opposed the application before
the local government (or their representatives), and the local government. Testimony
from other persons must be submitted in writing. At the time of the de novo portion of
the hearing, any person may testify.
The term "substantial issue" is not defined in the Coastal Act or its implementing
regulations. The Commission's regulations indicate simply that the Commission will
hear an appeal unless it "finds that the appeal raises no significant question" (Cal. Code
Regs. titl. 14 section 13155(b). In previous decisions on appeals, the Commission has
been guided by the following factors:
1. The degree of factual and legal support for the local government's decision that
the development is consistent or inconsistent with the certified LCP;
2. The extent and scope of the development as approved or denied by the local
government;
3. The significance of the coastal resources affected by the decision;
4. The precedential value of the local government's decision for future
interpretations of its LCP; and
5. Whether the appeal raises only local issues, or those of regional or statewide
significance.
Even when the Commission chooses not to hear an appeal, appellants nevertheless may
obtain judicial review of the local government's coastal permit decision by filing petition
for a writ of mandate pursuant to the Code of Civil Procedure, section 1094.5.
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In this case, for the reasons discussed further below, the Commission exercises its
discretion and determines that the development approved by the County does not raise a
substantial issue with regard to the appellants' contentions regarding coastal resources.

Staff Recommendation On Substantial Issue.
The staff recommends the Commission adopt the following resolution:
MOTION:

I move that the Commission determine that Appeal No.
A-6-ENC-07-54 raises NO substantial issue with respect
to the grounds on which the appeal has been filed under
§ 30603 of the Coastal Act.

STAFF RECOMMENDATION OF NO SUBSTANTIAL ISSUE:
Staff recommends a YES vote. Passage of this motion will result in a finding of No
Substantial Issue and adoption of the following resolution and findings. If the
Commission finds No Substantial Issue, the Commission will not hear the application de
novo and the local action will become final and effective. The motion passes only by an
affirmative vote by a majority of the Commissioners present.
RESOLUTION TO FIND NO SUBSTANTIAL ISSUE:
The Commission finds that Appeal No. A-6-ENC-07-54 does not present a substantial
issue with respect to the grounds on which the appeal has been filed under § 30603 of the
Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the public
access and recreation policies of the Coastal Act.

IV. Findings and Declarations.
1. Project Description. The project, as approved by the City, proposes to
subdivide two adjoining residential lots totaling approximately 4.23 acres into four (4)
residential lots (Lot 1 = 39,700 sq. ft., Lot 2 = 51,300 sq. ft., Lot 3 = 49,900 sq. ft. and
Lot 4 = 46,800 sq. ft.). Construction of the residences is not proposed as part of the
subject subdivision request, but will require additional coastal development permitting
for their construction. The proposed lots are located adjacent to the west side of Lux
Canyon Creek a disturbed drainage channel containing riparian wetlands which
eventually flows into San Elijo Lagoon located approximately 1 mile south of the subject
site. As approved by the City, the proposed subdivision with its identified development
pad areas will result in the direct impacts to approximately 0.11 acres of Diegan coastal
sage scrub. The project has been conditioned to require mitigation for these impacts at a
2:1 rate. As recommended by the DFG and conditioned by the City, the applicants are
also required to construct a 6 ft. high masonry wall along the east side of the proposed
developed area in order to protect the adjacent wetland resources contained within Lux
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Creek from any potential adverse impacts associated with the residential development. In
addition, the DFG has determined that a wetland buffer between the 6 ft. high masonry
wall and the riparian wetlands of 10 ft. to 55 ft. is acceptable.
The proposed development is located approximately 2 miles east of the shoreline in the
City of Encinitas. The site is located adjacent to the west side of El Camino Real a major
north/south arterial road that connects to Manchester Avenue, an east/west coastal access
roadway located approximately ¾ miles to the south.
The subject review is an appeal of a City approved coastal development permit. As such,
the standard of review is the certified Encinitas Local Coastal Program.
2. Coastal Permit Application. The appellant raises a concern that the City should
not have allowed two separate owners of two separate (but adjoining) properties to
process the subdivision of the two lots under a single coastal development permit.
Specifically, the appellant states:
The tentative parcel map is for one coastal development permit, but each property
owner will need a separate CDP to subdivide his property. Is it legal to allow two
subdivision map actions with non-related legal titles to be processed under one map
and one CDP? (Ref. Appeal application by Donna Westbrook dated April 30, 2007.)
The appellant does not cite any applicable LCP policies pertaining to this concern and,
based on a review of the City’s LCP policies cited below, no policies would prohibit two
adjoining property owners from applying for a single coastal development permit. The
LCP policies allow for an owner or authorized agent to apply for a coastal permit and
actually prohibits the City from requiring an owner to be a co-applicant as long as the
applicant has authorization from the underlying property owner(s) to process a permit.
Section 30.80.030 of the City Implementation Plan (IP) contain the City’s Coastal
Development Permit regulations. Section 30.80.030 (C) and (D) of the IP states the
following:
C . For those projects requiring coastal development permit approval by the City, the
property owner or authorized agent may file an application with the Director of
Planning and Building. . . .
D. Pursuant to Section 30601.5 of the Coastal Act as amended, where the applicant
for a coastal development permit is not the owner of a fee interest in the property on
which a proposed development is to be located, but can demonstrate a legal right,
interest, or other entitlement to use the property for the proposed development, the
City shall not require the holder or owner of any superior interest in the property to
join the applicant as co-applicant. All holders or owners of any other interests of
record in the affected property shall be notified in writing of the permit application
and invited to join as co-applicant. In addition, prior to the issuance of a coastal
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development permit, the applicant shall demonstrate the authority to comply with all
conditions of approval. (Emphasis added)
In this case, both owners of the separate parcels signed a single application for the coastal
development permit which is consistent with the requirements of the LCP. Therefore, the
appellant has failed to raise a Substantial Issue as it relates to the ability of two separate
owners of separate lots to apply for a single coastal development permit.
3. Protection of Wetland Resources. The appellant’s second contention is that the
development, as approved by the City, fails to adequately protect the adjacent riparian
wetlands because the City approved a severely reduced wetlands buffer. In addition the
appellant asserts that DFG did not review the reduced buffer for the proposed subdivision
as required by the LCP. The proposed four lot subdivision is located adjacent to Lux
Canyon Creek, an open drainage channel containing riparian wetlands as identified in the
applicants’ biological report (Ref. “Biological Resources Assessment Letter Report for
the Albin-Stahmer Berryman Canyon Project” by Foothill Associates dated October 23,
2006). The following LCP policies relate to the need for an adequate buffer to protect
riparian wetlands such as occur adjacent to the proposed subdivision:
POLICY 10.6: The City shall preserve and protect wetlands within the City's
planning area. "Wetlands" shall be defined and delineated consistent with the
definitions of the U.S. Fish and Wildlife Service, U.S. Army Corps of Engineers, the
Coastal Act and the Coastal Commission Regulations, as applicable, and shall
include, but not be limited to, all lands which are transitional between terrestrial and
aquatic systems where the water table is usually at or near the surface or the land is
covered by shallow water.
There shall be no net loss of wetland acreage or resource value as a result of land use
or development, and the City's goal is to realize a net gain in acreage and value when
ever possible.
[ . . .]
Identification of wetland acreage and resource value shall precede any consideration
of use or development on sites where wetlands are present or suspected. [. . .]
The City shall also control use and development in surrounding areas of influence to
wetlands with the application of buffer zones. At a minimum, 100-foot wide buffers
shall be provided upland of salt water wetlands, and 50-foot wide buffers shall be
provided upland of riparian wetlands. Unless otherwise specified in this plan, use and
development within buffer areas shall be limited to minor passive recreational uses with
fencing, desiltation or erosion control facilities, or other improvements deemed
necessary to protect the habitat, to be located in the upper (upland) half of the buffer area
when feasible. [emphasis added]
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All wetlands and buffers identified and resulting from development and use approval
shall be permanently conserved or protected through the application of an open space
easement or other suitable device.
The City shall not approve subdivisions or boundary line adjustments which would
allow increased impacts from development in wetlands or wetland buffers.
In addition, LUP policy 10.10 allows for the reduction of the 50 ft. wide riparian
wetlands buffer:
POLICY 10.10: The City will encourage and cooperate with other responsible agencies
to plan and implement an integrated management plan for the long-term conservation
and restoration of wetlands resources at San Elijo Lagoon (and where it applies,
Batiquitos Lagoon), Escondido and Encinitas Creeks and their significant upstream
feeder creeks, according to the following guidelines:
[. . .]
- Adequate buffer zones should be utilized when development occurs adjacent to the
floodplain and sensitive habitats; 100 foot wide buffers should be provided adjacent
to all identified wetlands, and 50 foot wide buffers should be provided adjacent to
riparian areas. In some cases, smaller buffers may be appropriate, when conditions of
the site as demonstrated in a site specific biological survey, the nature of the proposed
development, etc., show that a smaller buffer would provide adequate protection; and
when the Department of Fish and Game has been consulted and their comments have
been accorded great weight. [emphasis added]
As cited above, RM Policy 10.6 requires a 50 ft. buffer between development and
adjacent wetlands. However, RM Policy 10.10 allows for a reduction of the buffer if the
reduced buffer would provide adequate protection for the wetlands and when DFG has
been consulted and their comments “have been accorded great weight.” In this case the
appellant has provided a copy of an email from the DFG identifying that they did not
review the specific subdivision project. While DFG did not review the proposed
subdivision, DFG did review a request to construct residential structures on the two
existing parcels with an identical reduced buffer. In a letter dated October 28, 2005
(attached as Exhibit #5) the DFG concurred with a wetland buffer that varies from 31 ft.
to 55 ft. in width except in two areas where the buffer will be reduced to less than 25 ft.
This specific request for a lesser buffer was submitted as part of an application for a
Streambed Alteration Agreement for residential developments on the two existing
parcels. While the Streambed Alteration Agreement has not been finalized, the letter
concurring with the proposed wetlands buffer satisfies the requirements of RM Policy
10.10 needed to reduce the buffer. The buffer concurred with by DFG in its letter of
October 28, 2005 is identical to the proposed buffer for the subject subdivision. In other
words, the subdivision will not result in a lesser buffer than would have occurred if the
parcels had not been subdivided. Therefore, the appellant’s contention that the approved
buffer is inconsistent with the LCP requirements is incorrect since the DFG has
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concurred with its design as required by RM Policy 10.10. On this contention the
appellant has not raised a Substantial Issue.
3. Protection of Coastal Sage Scrub. The appellant’s final contention is that the
City “ignored” the destruction of coastal sage scrub (CSS) on the properties. In
approving the proposed subdivision which includes siting of the proposed building
envelopes, the City has identified that approximately 0.11 acres of coastal sage scrub will
be impacted. The impacts include approximately .05 acres of impacts resulting from the
future construction of a residence on the most northern of the proposed lots and
approximately .06 acres of impacts resulting from necessary brush management
requirements associated with the proposed two southern residential sites. In approving
these impacts the City also required mitigation at a 2:1 rate and required that the
applicant either provide for off-site acquisition and conservation of 0.22 acres of CSS or
purchase credits in a mitigation bank approved by DFG or U.S. Fish and Wildlife Service
(USFWS).
The following LUP policies relate specifically to protection of coastal sage scrub
habitats:
Resource Management (RM) Goal 10: The City will preserve the integrity, function,
productivity, and long term viability of environmentally sensitive habitats throughout
the City, including kelp-beds, ocean recreational areas, coastal water, beaches,
lagoons and their up-lands, riparian areas, coastal strand areas, coastal sage scrub and
coastal mixed chaparral habitats. [emphasis added]
RM Policy 10.5 states, in part:
The City will control development design on Coastal Mixed Chaparral and Coastal
Sage Scrub environmentally sensitive habitats by including all parcels containing
concentrations of these habitats within the Special Study Overlay designation. The
following guidelines will be used to evaluate projects for approval: [emphasis added]
[. . .]
-minimize fragmentation or separation of existing contiguous natural areas.
[. . .]
-where significant, yet isolated habitat areas exist, development shall be designed to
preserve and protect them; . . . [emphasis added]
In addition, all new development shall be designed to be consistent with multi-species
and multi-habitat preservation goals and requirements as established in the Statewide
Natural Communities Conservation Plan (NCCP) Act. Compliance with these goals
shall be implemented in consultation with the United States Fish and Wildlife Service
and California Department of Fish and Game.
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As identified above, the LCP contains several policies that provide for the protection of
coastal sage scrub that functions as environmentally sensitive habitat. However, based on
a review of the applicant’s biological report by the Commission’s biologists Drs. John
Dixon and Jonna Engel, the subject coastal sage scrub is not considered to be an
environmentally sensitive habitat area (ESHA).
The applicant’s biology report identifies the project site as a generally flat area and has
been subject to grading and clearing over the years. The site is just west of El Camino
Real, a major north/south roadway. A steep sided drainage course that contains riparian
wetlands runs north to south between the El Camino Real and the generally flat
development site. Existing residential developments occur on the adjacent north and
south sides of the subject site and an 11-lot residential subdivision has recently been
approved for development to the west of the site. The biology report has identified two
small isolated patches of coastal sage scrub on the project site totaling 0.11 acres. The
closest significant areas of coastal sage scrub occur on the steep hillsides further to the
west and will not be impacted by the subject development
Because the existing approximately 0.11 acres of coastal sage scrub is a small remnant
patch that is isolated and occurs within a disturbed area, the Commission’s biology staff
has determined it should not be considered environmentally sensitive habitat. In addition,
if the applicants had decided to construct two single-family homes on the existing lots
instead of the proposed 4 lot subdivision, the impacts to the coastal sage scrub from brush
management would be similar to the proposed impacts. On the south side of the site a
proposed residence would likely still require brush management into the adjacent
approximately .06 acre small section of coastal sage scrub. In addition, the small
approximately .05 acre of coastal sage scrub on the northern lot is located within 100 ft.
of an existing home (offsite) and could be subject to brush management for the protection
of that existing residence as well as for any home constructed on the existing subject
northern lot. As such, the same impacts to onsite CSS would occur regardless of the
subject subdivision.
In this case, the City did not “ignore” the coastal sage scrub present on the site as asserted
by the appellant, but instead required 2:1 mitigation for the impacts, even though the
coastal sage scrub is not of high quality or considered ESHA. In addition, the LCP
requires that “all new development shall be designed to be consistent with multi-species
and multi-habitat preservation goals and requirements as established in the Statewide
Natural Communities Conservation Plan (NCCP) Act.” After consultation with the DFG
as required by the LCP, the City’s mitigation requirements were determined to be
consistent with the NCCP. Based on these findings, the appellant’s assertion that the
impacts to coastal sage scrub is inconsistent with the LCP is incorrect and does not raise a
Substantial Issue.
Conclusions
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In summary, the appellant’s assertion that two separate properties cannot process a single
coastal development permit for the subdivision is incorrect and does not raise a
substantial issue of inconsistency with the LCP. In addition, after a review of the
appellant’s assertions by Commission staff, particularly by the Commission’s biologists,
the appellant’s contention that the approved wetlands buffer and the impacts to coastal
sage scrub are inconsistent with the certified LCP policies is not correct and does not
raise a Substantial Issue.
4. Substantial Issue Factors
As discussed above, there is strong factual and legal support for the City’s determination
that the proposed development is consistent with the certified LCP. The other factors that
the Commission normally considers when evaluating whether a local government’s
action raises a substantial issue also support a finding of no substantial issue. The
proposed subdivision is consistent with development standards for the site and
surrounding area. As conditioned, the development will provide for the protection of the
adjacent riparian wetlands and the impacts to the non-significant, isolated coastal sage
scrub will be adequately mitigated through either acquisition and conservation of coastal
sage scrub or the purchase of credits in a mitigation bank approved by DFG or USFWS.
The objections to the project do not raise any substantial issues of regional or statewide
significance.

(\\Tigershark1\Groups\San Diego\Reports\Appeals\2007\A-6-ENC-07-54 StahmerAlbin dft stfrpt.doc)
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