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Date:  July 10, 2007

To: Commissioners and Interested Parties

From: Steve Monowitz, District Manager
Katie Morange, Coastal Planner

Subject: Addendum to 6/27/07 Staff Report Prepared for the 7/12/07 Hearing (Agenda Item
Th10a) Regarding the Foster project (Appeal No. A-3-MCO-06-018)

This addendum modifies the staff report dated 6/27/07 regarding the Foster project (Appeal No.
A-3-MCO0-06-018). Staff continues to recommend approval of the project subject to the
following clarifications to the staff report. Deleted text is shown in strikethrough and new text is
shown in underline.

I. Staff has revised Special Condition 1a on page 8 of the staff report, and corresponding finding
on page 29, as shown below, in order to ensure that the recommended development envelope is
accurately delineated:

(a) Development Envelope Restriction. The Final Project Plans shall include a revised site
plan that contains development within the allowable disturbance area as shown—by
approximated in Exhibit D. The applicant, in consultation with Coastal Commission
staff, shall refine and perfect the edge of the central maritime chaparral habitat on the
subject parcel and the 200-foot buffer area illustrated in Exhibit D, based on an updated
field survey performed by a qualified biologist acceptable to the Executive Director, prior
to preparation and submittal of the formal legal description required by Special Condition
2 (described below). Development within the allowable disturbance area may include all
of the County-approved structures as long as such development complies with all
applicable setbacks and other Monterey County building code requirements.
Development outside of the project footprint shown by the approved final plans is
prohibited, except for uses allowed pursuant to Special Conditions 2 and 4 of this permit.
The Final Project Plans shall clearly identify and label the development envelope area in
site plan view.

Page 29

The restrictions against vegetation removal and trimming within the 100-foot habitat
buffer are particularly important given California Department of Forestry (CDF)
requirements for defensible space around buildings and structures in any mountainous
area, forest-covered lands, brush-covered lands, grass-covered lands, or any land that is
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covered in flammable material.! Defensible space is a firebreak where vegetation must
be either completely cleared, trimmed, or pruned depending on site specific
characteristics. Although the County approval of the project required only 30 feet of
defensible space around each proposed structure, based on CDF’s approval of a fire
protection plan involving the trimming of flammable vegetation within 30 feet of the
proposed structures, recent changes in the law (PRC 4291) expand the defensible space
clearance requirement to 100 feet.? Thus, despite CDF’s prior approval, the potential
remains that 100 feet or more of vegetation clearance may be required in the future,
particularly in light of the extreme fire hazards present on the site. Furthermore,
irrespective of CDF’s review, the LCP prohibits the siting of development in high hazard
areas and requires development to be sited in the least hazardous area of a site if one
exists (as discussed in the Hazards findings of this report). Therefore, a 100-foot fuel
modification zone is required for any development on the site to be consistent with state
law and LCP hazards policies. Since vegetation clearing or trimming would interfere
with the intended functions of the 100-foot habitat buffer (for the reasons as described
above), all development must adhere to an additional 100-foot setback from the habitat
buffer. The required 200-foot total setback between the edge of the maritime chaparral
and any development is depicted approximated in Exhibit D, and provides for a
reasonable use of the property by the applicant.

Special Condition 1a requires all development to be sited outside the 200-foot buffer with
the exception of a portion of the existing access road, as shown approximated in Exhibit
D. In light of subsequent field visits, the earlier delineated edge of the maritime
chaparral (as shown in Exhibits B and D) will need to be revised and perfected prior to
preparation of the formal legal description of the allowable development envelope. The
resulting 3.3-acre (approximate) development envelope contains vegetation communities
(namely, coast range grassland, mixed evergreen forest, and northern coastal scrub) that
are not considered ESHA, and that are appropriate for development within the framework
of the LCP. The development envelope required by Special Condition 1a is also outside
the redwood forest ESHA described above, and would be consistent with the relevant
redwood forest ESHA policies that require minimum impacts from soil compaction and
other disturbances to tree roots.

order to provide additional details regarding the lot line adjustment that resulted in the

current location and configuration of the subject parcel, staff recommends that the following be
added on page 13 of the staff report (under Section VIIIL.A).

The project site is located at 4855 Bixby Creek Road (APN 418-132-007) on the ridge

! Public Resources Code Section 4291.
2 CDF’s approval of 30 feet of vegetation trimming, rather than the current requirement for 100 feet of vegetation clearance, is

based

on the fact that the initial project application was reviewed by CDF prior to the adoption of the current 100-foot

vegetation clearance requirement.
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that divides Rocky Creek from Palo Colorado Canyon in a 10-lot subdivision known as
Rocky Creek Ranch on the Big Sur Coast in Monterey County (see Exhibit A). The
project also involves some development on APNs 418-132-006 and 418-132-005, located
adjacent to the subject parcel to the east. In 1992, Monterey County approved a lot line
adjustment for the Rocky Creek Ranch that resulted in the current location and
configuration of the subject parcel (County permits LL90032, LL90033, and LL88010
(Rothman)). The Rocky Creek Ranch lot line adjustment approval included theoretical,
potential building envelopes that were not approved along with the lot line adjustment but
instead were utilized for the purpose of CEQA and LCP analysis and review. The EIR
prepared for the lot line adjustment, which was approved by the County at the same time
as the lot line adjustment, states that building envelopes were developed by the applicant
at the request of the County to determine potential building sites within each of the lots.
Monterey County, in their approval of subdivisions and lot line adjustments, oftentimes
approves specific building envelopes within the new or adjusted parcels for the purposes,
among others, of ensuring protection of ESHA and visual resources. When specific
building envelopes are part of an approval for a subdivision or lot line adjustment, the
findings and conditions explicitly state this fact.2 Conversely, when the County does not
approve specific building envelopes in conjunction with subdivision or lot line
adjustment approvals, the findings and conditions are either silent on
envelopes/developable area or they are clear that any envelopes are *potential,”
“proposed,™ or “theoretical.” Potential or theoretical building envelopes identified by
subdivision or lot line adjustment approvals, such as the Rocky Creek Ranch lot line
adjustment, are in no way binding upon Monterey County or the Coastal Commission in
the evaluation of subsequent development proposals on the new or adjusted parcels.

I11. Supplement to ESHA findings on pages 22-25 of the staff report.

In order to provide the Commission with adequate information regarding central maritime
chaparral on the site, the following additional details have been added to the ESHA de novo
findings of the staff report.

Central Maritime Chaparral on the Foster Property

The biotic assessment prepared for the Rocky Creek Ranch lot line adjustment in 1991
described the chaparral on the site as northern mixed chaparral and identified shaggy-
barked manzanita (Actostaphylos tomentosa) as the dominant plant species in this
community. This assessment also noted that Monterey ceanothus (Ceanothus cuneatus
var. rigidus), a Federal species of concern and California Native Plant Society watch list
(List 4) species, and chamise (Adenostoma fasciculatum) were present in this community.
The preliminary biological report prepared for the proposed project (prepared by Jeff

3 Examples include Monterey County coastal development permits PC96036 (Gorman), PLN980152 (Bradshaw), and

PLNO000260 (Mayr).

4 Examples includes Monterey County coastal development permits PLN060189 (Burke) and PLN050722 (Doud).
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Norman, November 2004) described this plant community as central maritime chaparral,
dominated by Eastwood’s manzanita (Arctostaphylos glandulosa). This report also
identified shaggy-barked manzanita (A. tomentosa), chamise (Adenostoma fasciculatum),
warty-leaved ceanothus (Ceanothus papillosus var. papillosus), the rare Monterey
ceanothus (C. cuneatus var. rigidus), the rare small-leaved lomatium (Lomatium
parvifolium var. parvifolium) (a California Native Plant Society watch list (List 4)
species), coast silk-tassel (Garrya elliptica), poison oak (Toxicodendron diversilobum),
and yerba santa (Eriodictyon californicum) within this vegetation community.
Subsequent botanical surveys conducted on the site in 2005 by Jud Vandevere found
these and other plant species characteristic of the woollyleaf manzanita (central maritime
chaparral) vegetation series.

A Coastal Commission staff biologist, along with the applicant’s biologist and Mr. Mike
Vasey, a chaparral expert, conducted a site visit in March 2007 and confirmed the
presence of Monterey ceanothus (Ceanothus cuneatus var. rigidus) and at least two other
maritime chaparral indicator species, golden chinquapin (Chrysolepis chrysophylla) and
huckleberry (Vaccinium ovatum). In addition, chamise (Adenostoma fasciculata),
California sagebrush (Artemisia californica), coffeeberry (Rhamnus californica), toyon
(Heteromeles arbutifollia), black sage (Salvia mellifera), poison oak (Toxicodendron
diversilobum), silk tassle (Garrya elliptica), and mountain mahogany (Cercocarpus
betuloides) were observed on the site; these species are commonly associated with
maritime chaparral. In discussions with Coastal Commission staff, Julie Evens, lead
vegetation ecologist with the California Native Plant Society, confirmed that in the
central coast region, huckleberry (Vaccinium ovatum) is an indicator species of central
maritime chaparral. She indicated that while the range of this species may include inland
sites in southern and northern California, it has preference for maritime habitats in the
central coast.”

During the March 2007 site visit approximately 25 manzanita plants were examined and
none were found to be shaggy-barked (woollyleaf) manzanita (Actostaphylos tomentosa).
The majority of manzanitas observed on the Foster Property during the March 2007 site
visit were Arctostaphylos glandulosa ssp. glandulosa, and some A. glandulosa ssp.
cushingiana were observed as well. While both staff and the applicant agree that the
shaggy-barked manzanita (A. tomentosa) may have been mischaracterized by previous
biologists, it is also possible that it does exist on the site and was simply not observed. A
quantitative vegetation survey was not conducted on the March visit; it is possible that
such a survey would reveal a number of shaggy-barked manzanita individuals on the
Foster property._Without a formal, quantitative plant survey, it is not possible to say that
the site does not support A. tomentosa. Furthermore, in discussions with Coastal
Commission staff, Ms. Evens of the California Native Plant Society indicated that both
Arctostaphylos glandulosa ssp. glandulosa and A. glandulosa ssp. cushingiana should be

> Julie Evens, personal communication with Dr. Jonna Engel, Ecologist, California Coastal Commission, July 9, 2007
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considered components of central maritime chaparral.® Ms. Evens also indicated that
within the A. glandulosa species group, A. glandulosa ssp. crassifolia is a very clear-cut
diagnostic indicator of southern maritime chaparral habitat.

In addition, although woollyleaf manzanita (Actostaphylos tomentosa) is considered one
indicator of maritime chaparral, and hence the Manual’s “woollyleaf manzanita” series,-
Hewever; there are examples of maritime chaparral where A. tomentosa is rare or absent
(notably Santa Barbara County’s Burton Mesa where A. purissima and A. rudis are the
dominant manzanitas).” According to Dr. Keeler-Wolf, it is somewhat difficult to
identify central maritime chaparral because one of the main indicator groups, manzanitas,
is comprised of obligate fire-sprouting species. In the absence of fire, these species may
be outcompeted by other species. During this period, the density of indicator manzanitas
may be low or even nonexistent, but their seeds continue to exist in a dormant state.®> As
such, it is generally recognized by biologists who study maritime chaparral that a
chaparral stand is maritime chaparral if it includes A. tomentosa or any of the other 20+
maritime chaparral indicator manzanita species, or Ceanothus cuneatus var. rigidus or
other indicator ceanothus species.

Staff also confirmed that in addition to the presence of maritime chaparral indicator
species, the project site also has all the physical attributes required for central maritime
chaparral (including soils and climate). Aerial photo analysis and a field survey
confirmed the presence of nutrient-poor granitic soils which correspond to the
distribution of maritime chaparral on the site. With respect to climate in Big Sur, fog
forms a layer anywhere between 100 to 1,000 meters (330-3,300 feet) thick.” The Foster
site ranges in elevation between 400 and 1,400 feet. Perhaps more importantly than daily
fog inundation, the Foster property #a is within a maritime climatic regime that is cooler
and more humid than interior regions where chaparral exists. Frequent fog incursion is
not a criterion for maritime chaparral. Rather, it is occurrence within the zone of summer
fog incursion that is determinant!® The CTP proposed definition refers to Holland’s
(1986) “within the zone of summer fog incursion” definition of maritime chaparral
climate and goes on to state that “Ecologically, maritime chaparral is separated from
interior chaparral by having greater exposure to summer fog, humidity, and mild
temperatures moderating drought pressures and, potentially leading to adaptations to
different disturbance regimes (less frequent fire).” The Foster Property site does occur
within the zone of summer fog incursion. The presence of coast redwoods (Sequoia
sempervirens) (discussed below) at the same and higher elevations than the maritime

Ibid.

oo

Dr. Eric Van Dyke, written communication with Coastal Commission staff, August 29, 2006.

Dr. Todd Keeler-Wolf, personal communication with Dr. Jonna Engel, Ecologist, California Coastal Commission, November
29, 2006.

9 Henson, P. and Usner, D. 1993. The Natural History of Big Sur. p. 35. UC Press, Berkeley, CA.
m*HoIIand, R.F. 1986. Preliminary description of the terrestrial natural communities of California. California Department of

Fish and Game.
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chaparral on the property is indicative of a fog-influenced climate. Coast redwoods only
occur in the zone of maritime influence along the Oregon and California coastline where
they rely on winter rains and summer fog for year-round moisture. Coast redwoods
cannot be found outside the influence of summer fog. Therefore, because the Foster
property occurs within the geographic and elevational range of central maritime
chaparral, contains the requisite soils, is close to the coast and subject to summer fog, and
supports at least several observed central maritime chaparral indicator species (Monterey
ceanothus (Ceanothus cuneatus var. rigidus), golden chinquapin (Chrysolepis
chrysophylla) and huckleberry (Vaccinium ovatum) along with a host of other species
commonly associated with maritime chaparral, the Commission concludes that the
chaparral on the site is central maritime chaparral.

Central Maritime Chaparral as ESHA

The Big Sur LCP (LUP Section 3.3) defines environmentally sensitive habitats as “areas
in which plant or animal life or their habitats are rare or particularly valuable because of
their special nature or role in an ecosystem. Environmentally sensitive habitats are also
areas susceptible to disturbance or degradation by human activities and developments.”
Maritime chaparral is defined in the Big Sur LCP as *“a unique type of chaparral found
close to the coast within the summer fog zone climate and characterized by a high
proportion of localized endemic plant species.”

Central maritime chaparral is considered ESHA for several reasons. First, maritime
chaparral is increasingly recognized for numbers of local endemics and species richness
(high biodiversity), making it a globally significant habitat type. Although many species
of shrubs are common to most locations, local stands are usually distinguished by the
presence of one to several endemic species of Ceanothus or Arctostaphylos. There are
about 60 species of manzanita in the world. All of these species are found in California
and most are found nowhere else. Within California, many are endemic to small
geographic areas. Secondly, this plant community performs the important ecosystem
function of providing habitat for individual species, such as Monterey ceanothus
(Ceanothus cuneatus var. rigidus) and small-leaved lomatium (Lomatium parvifolium
var. parvifolium), that are themselves rare. Lastly, central maritime chaparral is highly
susceptible to disturbance by human activities. This is evidenced by the fact that large
areas of the central coast of California were covered with dense chaparral at the end of
the nineteenth century.** Today, however, only small, isolated fragments of northern and
central maritime chaparral plant communities can be found growing in oligotrophic, well-
drained soils along ridgelines and on coastal terraces within the zone of summer coastal
fog intrusion.*? For these reasons, the California Department of Fish and Game’s (DFG)

1 Cooper, W.S. 1992. The broad-sclerophyll vegetation of California: an ecological study of the chaparral and its related
communities. Carnegie Institution of Washington, Publication Number 319, Washington, D.C.

12 Holland, R.F. 1986. Preliminary descriptions of the terrestrial natural communities of California. California Department of
Fish and Game, Natural Heritage Division, Sacramento, CA.
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Natural Diversity Database (CNDDB, 2007) lists woollyleaf manzanita chaparral, or
central maritime chaparral, as a rare habitat type. It is also for these reasons that central
maritime chaparral is considered ESHA under the Big Sur LCP.



STATE OF CALIFORNIA — THE RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

(831) 427-4863

ThlO0a

Filed:

49th day:
Staff:

Staff report:
Hearing date:
Hearing item number:

STAFF REPORT: APPEAL

SUBSTANTIAL ISSUE DETERMINATION AND DE NOVO HEARING

Application number

Applicant

Appellants

Local government

Local decision

Project location

Project description

File Documents

Staff Recommendation ..

A-3-MCO-06-018

Steven Foster, Trust; Mark Blum, Representative
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permits LL90032, LL90033, and LL88010 (Rothman)
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Summary of Staff Recommendation

On February 22, 2006, the Monterey County Planning Commission approved a Coastal
Development Permit (CDP) for a new 3,975 square foot single-family residence and accessory
structures including a 3,200 square foot barn with solar panels, 1,200 square foot studio
(“Steven’s studio”), 1,150 square foot studio (“Gillian’s studio”), 425 square foot guesthouse,
850 square foot caretaker’s unit, 225 square foot shed, and 800 square foot garage, and pool.
The project also included a septic system, hookup to existing well, retaining walls, underground
utilities, including an underground water tank, and tree removal (14 coast live oaks, 4 canyon
oaks, and one redwood) on a 78-acre parcel in Rocky Creek Ranch, on the east side of Highway
1 in Big Sur, Monterey County.

An appeal submitted by Commissioners Reilly and Shallenberger raises issues concerning
environmentally sensitive habitat areas (ESHA) and visual resources. Portions of the County-
approved development are located in and immediately adjacent to central maritime chaparral and
redwood forest, both considered ESHA under the certified Monterey County (Big Sur Area)
Local Coastal Program (LCP). The County’s approval involves direct removal and degradation
of ESHA, inconsistent with LCP policies that prohibit development in ESHA if it results in any
potential disruption of habitat value, and is inconsistent with LCP policies that require clustering
of development in the least environmentally sensitive area of a site. The County approval also
raises LCP consistency issues with respect to the long term protection, maintenance and health
of adjacent ESHA because the project does not provide any protective buffers or setbacks
between proposed development and maritime chaparral, and will require fuel modification
disturbance in this habitat. Similarly, the project as approved by the County is not fully
consistent with LCP policies that prohibit development in the critical viewshed because the same
project elements within ESHA also have the potential to be visible from Highway 1 and other
public vantage points. Staff therefore recommends that the Commission find that a substantial
issue exists with respect to this project’s conformance with the LCP and take jurisdiction over
the coastal development permit for the project.

The majority of the 78-acre subject parcel contains steep slopes, ESHA, and is located in the
critical viewshed, and is therefore inappropriate for development. However, the northernmost
corner of the site (an area of approximately 3.3 acres) is on the backside of the ridge and
completely outside the critical viewshed; contains vegetation communities that are not
considered ESHA,; is relatively flat; contains an existing access driveway; and is outside the area
of high fire danger present on the front side of the ridge and ridgecrest. Big Sur LCP ESHA,
visual resource, and hazards policies all require siting and clustering of development in the least
sensitive area of a site if one exists. The County-approved development sites some project
elements in this area (barn, guesthouse, and caretaker’s unit), and ample area exists to add all of
the remaining proposed structures. Staff therefore recommends that the Commission approve
with conditions a CDP for the project that requires re-siting of development in this area. Such
an approach is required by LCP development standards that call for the protection of ESHA,
preservation of the critical viewshed, and minimization of wildfire risk. The recommended
conditions also limit exterior lighting so that off-site glare is fully controlled; require removal of

«

California Coastal Commission



Th10a-7-2007

invasive plant species and landscaping with non-invasive native plants; and protect sensitive
plant communities and drainages from potentially harmful site runoff during construction and for
the life of the project. Thus, only as conditioned can the project be found consistent with the
LCP.
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I. Monterey County Action

On February 22, 2006, the Monterey County Planning Commission approved a Coastal
Development Permit (CDP) for the proposed project subject to multiple conditions (Application
# PLNO040569, Resolution #06012). The County also approved a Mitigated Negative
Declaration (of no significant environmental impacts) under the California Environmental
Quality Act. The Planning Commission’s approval was not appealed locally (i.e., to the Board
of Supervisors). Notice of the Planning Commission’s action on the CDP was received in the
Coastal Commission’s Central Coast District Office on March 15, 2006 (see Exhibit G). The
Coastal Commission’s ten-working day appeal period for this action began on March 16, 2006
and concluded at 5pm on March 29, 2006. One valid appeal (Exhibit H) (see below) was
received during the appeal period.

Il. Appeal Procedures

Coastal Act Section 30603 provides for the appeal of approved coastal development permits in
jurisdictions with certified local coastal programs for development that is (1) between the sea
and the first public road paralleling the sea or within 300 feet of the inland extent of any beach or
of the mean high tideline of the sea where there is no beach, whichever is the greater distance;
(2) on tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or
stream, or within 300 feet of the top of the seaward face of any coastal bluff; (3) in a sensitive
coastal resource area; (4) for counties, not designated as the principal permitted use under the
zoning ordinance or zoning district map; and (5) any action on a major public works project or
energy facility. This project is appealable because multiple project elements are not principally-
permitted uses in the Watershed and Scenic Conservation (WSC) zoning district. Specifically,
the County’s approval identified that the following project components are not principally
permitted: caretaker’s unit, tree removal (14 coast live oaks, 4 canyon oaks, and 1 redwood), and
development within 100 feet of environmentally sensitive habitat (maritime chaparral).

The grounds for appeal under Section 30603 are limited to allegations that the development does
not conform to the standards set forth in the certified LCP or the public access policies of the
Coastal Act. Section 30625(b) of the Coastal Act requires the Commission to conduct a de novo
coastal development permit hearing on an appealed project unless a majority of the Commission
finds that “no substantial issue” is raised by such allegations. Under Section 30604(b), if the
Commission conducts a de novo hearing, the Commission must find that the proposed
development is in conformity with the certified local coastal program. Section 30604(c) also
requires an additional specific finding that the development is in conformity with the public
access and recreation policies of Chapter 3 of the Coastal Act, if the project is located between
the nearest public road and the sea or the shoreline of any body of water located within the
coastal zone. This project is not so located and thus this additional finding need not be made in a
de novo review in this case.

«
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The only persons qualified to testify before the Commission on the substantial issue question are
the Applicant, persons who made their views known before the local government (or their
representatives), and the local government. Testimony from other persons regarding substantial
issue must be submitted in writing. Any person may testify during the de novo stage of an
appeal.

1. Appellants’ Contentions

The two Commissioner appellants contend that the County-approved project is inconsistent with
LCP environmentally sensitive habitat area (ESHA), visual resource protection, and certain land
use and development policies. In sum, the appeal contends that the project has not been sited
and designed to avoid significant impacts to central maritime chaparral, considered ESHA by the
LCP, and that the project does not adequately protect or limit the disturbance of maritime
chaparral. The appeal also contends that the project is inconsistent with LCP requirements for
visual resource protection because multiple proposed structures have the potential to be visible
within the critical viewshed (i.e. from Highway 1 and major public viewing areas). Furthermore,
the appeal contends that the barn and two proposed studios have not been conditioned as
required by the LCP to ensure that they will not be used as dwelling units or living spaces. See
Exhibit H for the complete appeal document.

V. Staff Recommendation on Substantial Issue

The staff recommends that the Commission determine that a substantial issue exists with
respect to the grounds on which the appeal was filed. A finding of substantial issue would bring
the project under the jurisdiction of the Commission for hearing and action.

MOTION: I move that the Commission determine that Appeal No. A-3-MCO-06-
018 raises NO substantial issue with respect to the grounds on which the appeal has
been filed under § 30603 of the Coastal Act.

STAFF RECOMMENDATION OF SUBSTANTIAL ISSUE: Staff recommends a NO vote.
Failure of this motion will result in a de novo hearing on the application, and adoption of the
following resolution and findings. Passage of this motion will result in a finding of No
Substantial Issue and the local action will become final and effective. The motion passes only
by an affirmative vote of the majority of the appointed Commissioners present.

RESOLUTION TO FIND SUBSTANTIAL ISSUE: The Commission hereby finds that
Appeal No. A-3-MCO-06-018 presents a substantial issue with respect to the grounds on which
the appeal has been filed under 8 30603 of the Coastal Act regarding consistency with the
Certified Local Coastal Plan and/or the public access and recreation policies of the Coastal Act.
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V. Substantial Issue Findings and Declarations

The appeal raises a substantial issue because, as approved by the County, the project is
inconsistent with provisions of the Big Sur LCP that require environmentally sensitive habitat
areas (ESHA) to be maintained, restored, and enhanced, and all types of land use, both public
and private, to be subordinate to the protection of these areas (LUP Key Policy 3.3.1, cited on
page 14 of this report). The LCP also requires structures to be clustered in the least
environmentally sensitive area of a parcel (LUP Policy 3.3.2.6, cited on page 15). The project
site contains several vegetation communities, including maritime chaparral, a community
considered ESHA by the Big Sur LCP. The County approval results in the siting of development
both within and immediately adjacent to this habitat. Development within this habitat will result
in the removal of ESHA, inconsistent with LUP Policies 3.3.1 and 3.3.2.6. The siting of
additional development immediately adjacent to the maritime chaparral without any protective
buffer or setbacks is also inconsistent with these policies, as it will adversely impact the long-
term protection, health, and maintenance of this habitat. As a result, the County-approved
project is inconsistent with the LCP because development has not been sited in the least
environmentally sensitive area of the parcel, and the project will remove and degrade existing
ESHA.

A substantial issue is also raised by the fact that the County-approved project may result in
visual resource impacts; in particular, the project may extend development into the critical
viewshed. The key visual resource policy in the Big Sur LUP prohibits all future public and
private development visible from Highway 1 and major public viewing areas (the critical
viewshed). This restriction applies to all structures, the construction of public and private roads,
utilities, lighting, and grading. Policy 3.2.3.A.3, cited in page 31 of this report, requires that
where an alternative building site is determined to be available on a parcel that would result in
conformance with the key policy, the applicant is required to modify the project proposal. A
previously recorded conservation and scenic easement burdens those portions of the parcel
within the critical viewshed, and allows for development within the easement area provided that
it can be proven to be out of the critical viewshed and does not require significant vegetation
removal increasing exposure in the critical viewshed. The County-approval allows multiple
project elements within this easement area, and relies on existing vegetation to screen the
development. Such an approach is inconsistent with the LCP because the vegetation relied upon
for screening may need to be removed or thinned at a later date, may not be dense enough to
prevent the development from being visible, and will eventually die. Furthermore, alternative
sites exist on the subject parcel that would better meet the key LUP policy.

Lastly, the appeal raises a substantial issue because the project is inconsistent with those
provisions of the LCP that prohibit accessory structures to be inhabited or contain cooking or
kitchen facilities, and require deed restrictions indicating this restriction (LUP Policy 5.4.3.J.2
and CIP Section 20.145.140.B.5.c). The County conditioned the project to require deed
restrictions for the proposed guesthouse and caretaker’s unit, but does not include a deed
restriction requirement for either of the two studios or the barn. Given their sizes and plumbing,
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these structures have the potential to be used as living spaces. As such, the County approval is
inconsistent with LCP prohibitions against the use of these types of accessory structures as
habitable structures.

The above issues are addressed in more detail in the de novo findings of this report.

VI. Staff Recommendation on Coastal
Development Permit

The staff recommends that the Commission, after public hearing, approve a coastal development
permit for the proposed development subject to the standard and special conditions below.

MOTION: I move that the Commission approve Coastal Development Permit No. A-3-
MCO-06-018 pursuant to the staff recommendation.

STAFF RECOMMENDATION OF APPROVAL : Staff recommends a YES vote. Passage of
this motion will result in approval of the permit as conditioned and adoption of the following
resolution and findings. The motion passes only by affirmative vote of a majority of the
Commissioners present.

RESOLUTION TO APPROVE THE PERMIT: The Commission hereby approves a coastal
development permit for the proposed development and adopts the findings set forth below on
grounds that the development as conditioned will be in conformity with the policies of Chapter 3
of the Coastal Act and will not prejudice the ability of the local government having jurisdiction
over the area to prepare a Local Coastal Program conforming to the provisions of Chapter 3.
Approval of the permit complies with the California Environmental Quality Act because either
1) feasible mitigation measures and/or alternatives have been incorporated to substantially lessen
any significant adverse effects of the development on the environment, or 2) there are no further
feasible mitigation measures or alternatives that would substantially lessen any significant
adverse impacts of the development on the environment.

VIl. Conditions of Approval

A. Standard Conditions

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the Permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned
to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years from the
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date on which the Commission voted on the application. Development shall be pursued in a
diligent manner and completed in a reasonable period of time. Application for extension of
the permit must be made prior to the expiration date.

3. Interpretation. Any questions of intent or interpretation of any condition will be resolved by
the Executive Director or the Commission.

4. Assignment. The permit may be assigned to any qualified person, provided assignee files
with the Commission an affidavit accepting all terms and conditions of the permit.

5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual,
and it is the intention of the Commission and the Permittee to bind all future owners and
possessors of the subject property to the terms and conditions.

B. Special Conditions

1. Final Project Plans. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the Permittee shall submit two sets of Final Project Plans to the Executive Director for
review and approval. The Final Project Plans shall be consistent with the following
requirements:

(a) Development Envelope Restriction. The Final Project Plans shall include a revised site
plan that contains development within the allowable disturbance area as shown by
Exhibit D. Development within the allowable disturbance area may include all of the
County-approved structures as long as such development complies with all applicable
setbacks and other Monterey County building code requirements. Development outside
of the project footprint shown by the approved final plans is prohibited, except for uses
allowed pursuant to Special Conditions 2 and 4 of this permit. The Final Project Plans
shall clearly identify and label the development envelope area in site plan view.

(b) Exterior Design Elements. Site structures and other exterior elements, such as fencing,
shall be subordinate to and blended into the environment, using appropriate materials
which will achieve that effect. Fencing shall also be designed to allow for the passage of
wildlife. All exterior finishes shall consist of muted, earthen tone colors and non-
reflective materials to blend with the surrounding environment. Building walls shall be
designed and surfaced to blend with the surroundings and to reduce their visual mass and
minimize their visual prominence. Final plans shall include a color board and project
elevations that identify the type and color of all finished materials.

(c) Lighting. All exterior lighting shall be unobtrusive, harmonious with the local area, and
constructed or located so that only the intended area is illuminated and off-site glare is
fully controlled. Exterior light sources that could be visible in the critical viewshed are
prohibited. Exterior lighting shall be limited to that which is necessary to illuminate
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driveways, pathways, and entrances to structures. The applicant shall submit an exterior
lighting plan that shall indicate the location, type, and wattage of all light fixtures and
include catalog sheets for each fixture. No lighting shall be located outside the
development footprint allowed by Special Condition 1(a), except for limited, low-level
lighting along the driveway as necessary to provide safe access and at the entrance (gate)
for identification.

(d) Landscaping. The Permittee shall submit landscape and irrigation plans for the area
within the allowable disturbance area pursuant to Special Condition 1(a). The plans shall
be prepared by a licensed Landscape Architect and shall identify all plant materials (size,
species, quantity) and proposed maintenance. All plant materials shall be selected to be
complimentary with the mix of native habitats in the project vicinity, prevent the spread
of exotic invasive plant species, and avoid contamination of the local native plant
community gene pool. The landscape plans shall also be designed to protect and enhance
native plant communities on and adjacent to the site, and to provide a transitional buffer
between native habitat areas and authorized development. All landscaped areas and
fences on the project site shall be continuously maintained by the permittee; all plant
material shall be continuously maintained in a litter-free, weed-free, and healthy growing
condition. The planting of non-native invasive species, such as those listed on the
California Invasive Plant Council’s Inventory of Invasive Plants, is prohibited.

The Permittee shall undertake development in accordance with the approved Final Project
Plans. Any proposed changes to the approved Final Project Plans shall be reported to the
Executive Director. No changes to the approved Final Project Plans shall occur without a
Commission amendment to this coastal development permit unless the Executive Director
determines that no amendment is necessary.

2. Habitat and Viewshed Protection Area. In order to ensure long-term protection of
central maritime chaparral and redwood forest habitat on the project site, as well as
protection of the critical viewshed, all portions of the property located outside the allowable
building envelope generally depicted by Exhibit D shall be designated for habitat and
viewshed protection. No development, as defined in Section 30106 of the Coastal Act shall
occur within this habitat and viewshed protection area, as described and depicted in an
exhibit attached to the Notice of Intent to Issue Permit (NOI) that the Executive Director
issues for this permit, except for:

A. Invasive plant removal conducted in accordance with the Invasive Plant Removal
Plan in the 100 foot fuel modification buffer and 100 foot habitat buffer approved by
Special Condition 4 of this permit.

B. Development and maintenance of the existing driveway.

C. Fuel modification within100 feet of the development envelope.
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D. Installation and maintenance of necessary utility connections. Septic system facilities
shall be located within the authorized development envelope unless an alternative
location is determined to be necessary by the County Environmental Health Division.

PRIOR TO ISSUANCE BY THE EXECUTIVE DIRECTOR OF THE NOTICE OF
INTENT TO ISSUE THIS PERMIT (NOI), the Applicant shall submit for review and
approval of the Executive Director, and upon such approval, for attachment as an exhibit to
the NOI, a formal legal description and graphic depiction of the portion of the subject
property affected by this condition, as generally described in Special Condition 1(a) and
depicted by Exhibit D of this permit.

. Revised Forest Management Plan. PRIOR TO ISSUANCE OF THE COASTAL

DEVELOPMENT PERMIT, the applicant shall submit a new forest management plan or
amendment to the existing “Forest Management Plan for Monterey County APN 418-132-
007” (prepared by Staub Forestry and Environmental Consulting, dated November 2004) to
the Executive Director for review and approval if any trees are proposed for removal under
the revised site plan required by Special Condition 1a. The revised Forest Management Plan
shall be prepared consistent with the requirements established by CIP Sections 20.145.060.B
and C of the LCP.

Invasive Plant Removal Plan. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the Permittee shall submit an invasive plant removal plan,
prepared by a qualified biologist, to the Executive Director for review and approval. The
plan shall specify methods for removing, controlling, and preventing the introduction of
invasive exotic plants as they appear on the property, such as French broom, gorse, cape ivy,
pampas grass, Kikuyu grass, acacias, etc. within the development envelope and 100-foot fuel
modification zone and 100-foot habitat buffer for the life of the project.

Construction Plan. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the Permittee shall submit a Construction Plan to the Executive Director for review
and approval. The Construction Plan shall identify all measures to be taken to protect
surrounding habitats and water quality during construction. At a minimum, the Plan shall
include:

(a) Construction Fencing. The Construction Plan shall delineate the location of all
construction and grading activities, including the storage, stockpile, and staging of
construction materials, which shall be contained in the approved development envelope
(as required by Special Condition 1a and as shown by Exhibit D) to the maximum degree
feasible. Approved construction areas shall delineated on-site by temporary construction
fencing and markers. The construction zone fencing shall be maintained in good working
order for the duration of the construction. No construction activities shall take place, and
no equipment or material storage shall occur, outside of the established construction
zone. CONSTRUCTION SHALL NOT COMMENCE UNTIL ALL CONSTRUCTION
ZONE FENCING IS COMPLETELY INSTALLED AND OPERATIONAL.
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(b) Drainage, Erosion, and Sedimentation Control. No land clearing or grading shall
occur on the subject parcel between October 15 and April 15 unless authorized by the
Executive Director. The construction plan shall identify the type and location of all
erosion control/water quality best management practices to be implemented during
construction. Silt fences, or equivalent apparatus, shall be installed at the perimeter of the
construction zone to prevent construction-related runoff, sediment, and/or debris from
entering into surrounding habitat areas and drainages. Provisions shall be made for
stockpiling and covering any graded soils, equipment, and/or materials. The construction
plan shall also include a wet weather contingency plan that clearly states what actions
will be taken in the event of precipitation events to avoid off-site impacts due to runoff
emanating from the construction zone. ALL EROSION, SEDIMENT, AND OTHER
WATER QUALITY CONTROLS SHALL BE IN PLACE PRIOR TO THE
COMMENCEMENT OF CONSTRUCTION AS WELL AS AT THE END OF EACH
DAY DURING CONSTRUCTION.

(c) Good Housekeeping. The construction site shall maintain good construction site
housekeeping controls and procedures, including: (1) dry cleanup methods are preferred
whenever possible and that if water cleanup is necessary, all runoff shall be collected to
settle out sediments prior to discharge from the site; all dewatering operations shall
include filtration mechanisms; (2) off-site equipment wash areas are preferred whenever
possible; if equipment must be washed on-site, the use of soaps, solvents, degreasers, or
steam cleaning equipment shall not be allowed; in any event, such wash water shall not
be allowed to enter any natural drainage or existing drain inlet; (3) concrete rinsates shall
be collected and properly disposed of off-site and they shall not be allowed to enter any
natural drainage areas or existing drain inlet; and (4) good construction housekeeping
shall be required (e.g., clean up all leaks, drips, and other spills immediately; refuel
vehicles and heavy equipment off-site and/or in one designated location; keep materials
covered and out of the rain (including covering exposed piles of soil and wastes); all
wastes shall be disposed of properly, trash receptacles shall be placed on site for that
purpose, and open trash receptacles shall be covered during wet weather.

(d) Work Schedule. All work shall take place during daylight hours with the following
exception: any construction that occurs after sunset shall be limited to interior (of
structures) work and shall be subject to the same lighting parameters as established for
the completed structure by Special Condition 1c.

All requirements of this condition above shall be enforceable components of this coastal
development permit. All requirements of this condition shall be specified as plan notes on the
Construction Plan, and the plan notes shall indicate that they shall apply for the duration of
construction of the approved development. The Permittee shall undertake development in
accordance with the approved Construction Plan. Any proposed changes to the approved
Construction Plan shall be reported to the Executive Director. No changes to the approved
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Construction Plan shall occur without a Commission amendment to this coastal development
permit unless the Executive Director determines that no amendment is necessary.

. Post Construction Drainage Plan. PRIOR TO ISSUANCE OF THE COASTAL

DEVELOPMENT PERMIT, the Permittees shall submit to the Executive Director for review
and approval a drainage plan that identifies the specific type, design, and location of all
drainage infrastructure and Best Management Practices (BMPSs) necessary to ensure that post
construction drainage from the project, including runoff from the roof and other impervious
surfaces, does not result in erosion, sedimentation, or the degradation of coastal water
quality. The Permittee shall be responsible for implementing and maintaining the drainage
facilities for the life of the project.

. Assumption of Risk, Waiver of Liability, and Indemnity Agreement. The Permittees

acknowledge and agree, on behalf of themselves and all successors and assigns: (i) that the
site is subject to hazards from wildfire and geologic instability; (ii) to assume the risks to the
Permittees and the property that is the subject of this permit of injury and damage from such
hazards in connection with this permitted development; (iii) to unconditionally waive any
claim of damage or liability against the Commission, its officers, agents, and employees for
injury or damage from such hazards; (iv) to indemnify and hold harmless the Commission,
its officers, agents, and employees with respect to the Commission’s approval of the project
against any and all liability, claims, demands, damages, costs (including costs and fees
incurred in defense of such claims), expenses, and amounts paid in settlement arising from
any injury or damage due to such hazards; and (v) that any adverse effects to property caused
by the permitted project shall be fully the responsibility of the landowners.

Deed Restrictions. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director for review and approval
documentation demonstrating that the applicant has executed and recorded a deed restriction,
in a form and content acceptable to the Executive Director: (1) indicating that, pursuant to
this permit, the California Coastal Commission has authorized development on the subject
property, subject to terms and conditions that restrict the use and enjoyment of that property
(hereinafter referred to as the “Standard and Special Conditions”); and (2) imposing all
Standard and Special Conditions of this permit as covenants, conditions and restrictions on
the use and enjoyment of the Property. The deed restriction shall include a legal description
of the applicant’s entire parcel. The deed restriction shall also indicate that, in the event of
an extinguishment or termination of the deed restriction for any reason, the terms and
conditions of this permit shall continue to restrict the use and enjoyment of the subject
property so long as either this permit or the development it authorizes, or any part,
modification, or amendment thereof, remains in existence on or with respect to the subject

property.

The applicant shall also record separate deed restrictions for each of the two studios,
caretaker unit, guesthouse, and barn (if these structures remain part of the revised
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development) that prohibit habitation of these structures in accordance with the Big Sur LCP
(CIP Sections 20.145.140.B.5.c, 20.145.140.B.4.b, and 20.145.140.B.4.d).

9. County Conditions. All other conditions of Monterey County's approval (PLN040569,
resolution number 06012) pursuant to a planning authority in addition to or other than the
Coastal Act continue to apply. The applicant shall provide evidence of compliance with the
County conditions to the Executive Director at the time period for compliance indicated by
the condition. In the event that the County no longer has authority to sign-off any of these
conditions, review and approval by the Executive Director is required.

VIIl. De Novo Findings and Declarations

A. Project Location, Background, and Description

The project site is located at 4855 Bixby Creek Road (APN 418-132-007) on the ridge that
divides Rocky Creek from Palo Colorado Canyon in a 10-lot subdivision known as Rocky Creek
Ranch on the Big Sur Coast in Monterey County (see Exhibit A). The project also involves
some development on APNs 418-132-006 and 418-132-005, located adjacent to the subject
parcel to the east. In 1992, Monterey County approved a lot line adjustment for the Rocky Creek
Ranch that resulted in the current location and configuration of the subject parcel (County
permits LL90032, LL90033, and LL88010 (Rothman)). The Rocky Creek Ranch lot line
adjustment approval included theoretical, potential building envelopes that were not approved
along with the lot line adjustment but instead were utilized for the purpose of CEQA and LCP
analysis and review. The EIR prepared for the lot line adjustment, which was approved by the
County at the same time as the lot line adjustment, states that building envelopes were developed
by the applicant at the request of the County to determine potential building sites within each of
the lots. Potential building envelopes identified by the lot line adjustment are in no way binding
upon Monterey County or the Coastal Commission in the evaluation of subsequent development
proposals on the adjusted parcels.

Access to the project site is provided via Bixby Creek Road, a private road that extends to the
site from Palo Colorado Road. The 78-acre parcel is undeveloped except for a yurt structure and
an existing access road that traverses through the northern portion of the site. The parcel is
generally bordered by undeveloped land on all sides, and the parcel to the east contains a single
family residence. The site ranges in elevation from 800 to approximately 1,400 feet, with
existing slopes generally between 3% and 25%. The steepest slopes are located on the lower
(southern) portions of the parcel where no development is proposed.

The proposed project involves construction of a new 3,975 square foot single-family residence
and accessory structures including a 3,200 square foot barn with solar panels, 1,200 square foot
studio (“Steven’s studio”), 1,150 square foot studio (“Gillian’s studio”), 425 square foot
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guesthouse, 850 square foot caretaker’s unit, 225 square foot shed, and 800 square foot garage;
pool; five septic systems; retaining walls; tree removal (14 coast live oaks, 4 canyon oaks, and
one redwood); and associated grading (approximately 1,850 cubic yards cut and 625 cubic yards
fill) on approximately 10-15 acres on the northern portion of the property (see Exhibits B and C).
The project also involves a hookup to existing well on APN 418-132-005 and various
underground utilities, including an underground water tank and pumping plant on APN 418-132-
006.

B. Coastal Development Permit Findings

1. Environmentally Sensitive Habitat Areas (ESHA)/Tree Removal

a. Relevant LCP Provisions

LUP 3.3.1 Key Policy. All practical efforts shall be made to maintain, restore, and if
possible, enhance Big Sur's environmentally sensitive habitats. The development of all
categories of land use, both public and private, should be subordinate to the protection of
these critical areas.

LUP Policy 3.3.2.1. Development, including vegetation removal, excavation, grading,
filling, and the construction of roads and structures, shall not be permitted in the
environmentally sensitive habitat areas if it results in any potential disruption of habitat
value. To approve development within any of these habitats the County must find that
disruption of a habitat caused by the development is not significant.

LUP Policy 3.3.2.2. Where private or public development is proposed, in documented or
expected locations of environmentally sensitive habitats, field surveys by qualified
individuals or agencies shall be made in order to determine precise locations of the
habitat and to recommend mitigating measures to ensure its protection.

LUP Policy 3.3.2.3. The County shall require deed restrictions or dedications of
permanent conservation easements in environmentally sensitive habitats when new
development is proposed on parcels containing such habitats. Where development has
already occurred in areas supporting sensitive habitat, property owners should be
encouraged to voluntarily establish conservation easements or deed restrictions.

LUP Policy 3.3.2.4. For developments approved within environmentally sensitive
habitats, the removal of indigenous vegetation and land disturbance (grading,
excavation, paving, etc.) associated with the development shall be limited to that needed
for the structural improvements themselves. The guiding philosophy shall be to limit the
area of disturbance, to maximize the maintenance of the natural topography of the site,
and to fa