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STAFF REPORT:  APPEAL 
 

SUBSTANTIAL ISSUE  
 
APPEAL NO.:   A-1-MEN-07-021 
 
APPLICANTS:   Greg and Sandra Moore 
 
LOCAL GOVERNMENT:  County of Mendocino 
 
DECISION:    Approval with Conditions 
 
PROJECT LOCATION: Approximately one mile north of Gualala, on the 

west side of Highway One and Old Coast Highway, 
approximately  300 feet south of the intersection of 
Highway One and Old Coast Highway, at 37900 
Old Coast Highway (APN 145-121-03). 

 
PROJECT DESCRIPTION: Convert an existing legal non-conforming duplex to 

two single-family homes by (1) remodeling the 
duplex into a single unit, including removing the 
second kitchen and constructing a 530-square-foot 
addition and a 517- square-foot deck addition; (2) 
constructing a 605-square-foot detached second 
residential unit with a 528-square-foot garage 
below; (3) constructing a 510-square-foot barn/shed 
with a maximum average height of 15 feet; and (4) 
performing associated development including 
constructing a gravel driveway addition and fence, 
and connecting to utilities. 
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APPELLANTS: Commissioners Mike Reilly and Sara Wan 

  
SUBSTANTIVE FILE  1) Mendocino County CDU No. 9-2006 and  
DOCUMENTS:    2) Mendocino County Local Coastal Program 
 
 
 

SUMMARY OF STAFF RECOMMENDATIONS:
 
The staff recommends that the Commission, after public hearing, determine that a 
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been 
filed and that the Commission hold a de novo hearing, because the appellants have raised 
a substantial issue with the local government’s action and its consistency with the 
certified Local Coastal Program (LCP) and the public access policies of the Coastal Act. 
 
The development, as approved by the County, consists of the conversion of an existing 
legal non-conforming duplex on a residential lot to two single-family homes by (1) 
remodeling the existing duplex into a single unit by removing the second kitchen and 
constructing a 530-square-foot addition and a 517- square-foot deck addition; (2) 
constructing a 605-square-foot detached second residential unit with a 528-square-foot 
garage below; (3) constructing a 510-square-foot barn/shed with a maximum average 
height of 15 feet; and (4) performing associated development including constructing a 
gravel driveway addition and fence, and connecting to utilities.  The project is located 
approximately one mile north of Gualala on a blufftop lot at 37900 Old Coast Highway. 
 
The appeal raises contentions alleging inconsistency of the approved project with the 
certified Mendocino County LCP, including LCP provisions regulating development near 
Environmentally Sensitive Habitat Areas (ESHA), and the establishment of appropriate 
buffer areas.     
 
Portions of the approved project involving construction of a barn/shed and driveway 
expansion are located as close as 20 feet from a population of coastal bluff morning glory 
(Calystegia purpurata sp. saxicola), a rare plant ESHA.  The appellants contend that the 
approved development is inconsistent with the County LCP policies requiring appropriate 
buffer areas to protect ESHA from new development which require that buffers shall not 
be less than 50-100 feet in width.  The appellants also contend that the project does not 
involve a use that would be permissible in an ESHA buffer.  The LCP provides that the 
only uses that may be allowed in an ESHA buffer are the uses that are allowed in the 
ESHA buffer itself.  The appellants contend that County relied on the erroneous 
application of Coastal Zoning Code Section 20.496.050 regarding “Other Resource 
Areas” to determine that the residential uses proposed are allowable uses within rare 
plant ESHA and therefore within rare plant ESHA buffers.   
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Staff believes that a complete reading of the County’s findings indicates that the County 
found the approved development to be consistent with the ESHA buffer requirements in 
part on the basis that the County determined the approved uses to be uses that are allowed 
within the buffer.  The County’s findings also assert that the approved development has 
been mitigated in ways by requiring fencing and other measures that avoid significant 
disruption of the ESHA habitat and that there are no other feasible locations on the 
property for the development.  
 
Staff believes, however, that the County relied on the erroneous application of Coastal 
Zoning Code Section 20.496.050 regarding “Other Resource Areas” to determine that the 
residential uses approved are an allowable uses within rare plant ESHA and therefore 
within rare plant ESHA buffers.    CZC Section 20.496.050 refers to very specific 
geographic “Resource Areas” enumerated under LUP Section 3.1 such as specific State 
Parks and Reserves, Underwater Parks and Reserves, Areas of Special Biological 
Significance (e.g., Saunders Reef Kelp Beds, Pygmy Forest Ecological Staircase), and 
Natural Areas (e.g., Ten Mile River Marsh Wetlands, Haven’s Neck, etc.).  CZC Section 
20.496.050 does not address development allowable within general environmentally 
sensitive habitat areas not otherwise addressed under CZC Section 20.496, such as rare 
plant habitat.  The text of LUP Section 3.1 under the “Natural Habitat and Resource 
Protection Issues” section distinguishes between environmentally sensitive habitat areas 
and resource areas.   Therefore, rare plant ESHA is clearly not a resource area as referred 
to in CZC Section 20.496.050.  
 
Staff notes that an interpretation of LCP policies that does not allow residential uses in 
rare plant ESHA or any other form of ESHA is consistent with Section 30240(a) of the 
Coastal Act, which does not allow residential uses but does allow uses dependent on rare 
plant ESHA to be allowed in a rare plant ESHA.  Thus, an interpretation of the LCP that 
does not allow residential uses in rare plant ESHA is consistent with the Coastal Act. 
 
Therefore, in the absence of specific enumerated allowable uses within rare plant habitat - 
and thus within the rare plant ESHA buffer - in the certified LCP, staff believes a 
substantial issue is raised as to whether residential uses can be allowed within the 
minimum 50-foot buffer required by LUP Policy 3.1-7 and CZC Section 20.496.020. 
 
Furthermore, the County’s findings do not thoroughly evaluate alternatives that would 
avoid locating new development within the rare plant ESHA buffer such as eliminating 
the barn/shed structure from the project, and utilizing the existing driveway and parking 
areas to serve the second residence, or remodeling the existing structures on the site to 
accommodate the approved new uses. 
 
Therefore, because ESHA buffers are not allowed to be reduced to less than 50 feet, and 
because development is allowed within a buffer area only if it is for a use allowed within 
the ESHA itself and the County has not demonstrated that the approved use is allowable 
within rare plant ESHA, the degree of legal and factual support for the local 
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government’s decision is low.  Furthermore, as the cumulative impact of the loss of rare 
and endangered plants over time throughout the coastal zone has been significant, the 
appeal raises issues of statewide significance rather than just a local issue.  Therefore, for 
all of the above reasons, Staff believes that the project as approved by the County raises a 
substantial issue of conformance with the provisions of the certified LCP regarding the 
establishment of ESHA buffers and allowable uses within buffers, including, but not 
limited to LUP Policy 3.1-7 and Coastal Zoning Code Section 20.496.020. 
 
Therefore, staff recommends that the Commission find that the contentions are valid 
grounds for an appeal, and that the contentions raise a substantial issue of conformity of 
the approved development with the certified LCP and the public access policies of the 
Coastal Act. 
 
The motion to adopt the staff recommendation of Substantial Issue is found on 
Pages 5-6.  
 
 
 

STAFF NOTES: 
 

1. Appeal Process 
 
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603). 
 
Section 30603 states that an action taken by a local government on a coastal development 
permit application may be appealed to the Commission for certain kinds of 
developments, including developments located within certain geographic appeal areas, 
such as those located between the sea and the first public road paralleling the sea, or 
within three hundred feet of the inland extent of any beach, or of the mean high tide line 
of the sea where there is no beach, or within one hundred feet of any wetland or stream, 
or within three hundred feet of the top of the seaward face of any coastal bluff, or those 
located in a sensitive coastal resource area.  
 
Furthermore, developments approved by counties may be appealed if they are not 
designated the “principal permitted use" under the certified LCP.  Finally, developments 
which constitute major public works or major energy facilities may be appealed, whether 
approved or denied by the city or county.  The grounds for an appeal are limited to an 
allegation that the development does not conform to the standards set forth in the certified 
local coastal program and, if the development is located between the first public road and 
the sea, the public access policies set forth in the Coastal Act. 
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The approved development is appealable to the Commission pursuant to Section 30603 of 
the Coastal Act because the approved development is (1) not designated the “principal 
permitted use" under the certified LCP, (2) is located between the sea and the first public 
road paralleling the sea, and (3) within three hundred feet of the top of a seaward facing 
coastal bluff.   
 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue of conformity of the 
approved project with the certified LCP.  Since the staff is recommending substantial 
issue, unless three Commissioners object, it is presumed that the appeal raises a 
substantial issue and the Commission may proceed to its de novo review.   
 
If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal 
raises a substantial issue.  It takes a majority of Commissioners present to find that no 
substantial issue is raised.  The only persons qualified to testify before the Commission 
on the substantial issue question are the applicants, the appellants and persons who made 
their views known to the local government (or their representatives).  Testimony from 
other persons regarding substantial issue must be submitted in writing.   
 
Unless it is determined that there is no substantial issue, the Commission will proceed to 
the de novo portion of the appeal hearing and review the merits of the proposed project.  
This de novo review may occur at the same or subsequent meeting.  If the Commission 
were to conduct a de novo hearing on the appeal, the applicable test for the Commission 
to consider would be whether the development is in conformity with the certified Local 
Coastal Program.  
 
2. Filing of Appeal
 
One appeal was filed by Commissioners Mike Reilly and Sara Wan on May 24, 2007 
(Exhibit No. 9).  The appeal was filed with the Commission in a timely manner within 10 
working days of receipt by the Commission of the County's Notice of Final Action 
(Exhibit No. 10) on May 10, 2007. 
 
________________________________________________________________________ 
 
 
I. MOTION, STAFF RECOMMENDATION AND RESOLUTION 
 
Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff 
recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which the appeal has been filed.  The proper motion is: 
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MOTION: 
 
I move that the Commission determine that Appeal No. A-1-MEN-07-021 raises 
No Substantial Issue with respect to the grounds on which the appeal has been 
filed under Section 30603 of the Coastal Act. 
 
 
STAFF RECOMMENDATION:  
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo 
hearing on the application, and adoption of the following resolution and findings.  
Passage of this motion will result in a finding of No Substantial Issue and the 
local action will become final and effective.  The motion passes only by an 
affirmative vote of the majority of the appointed Commissioners present. 

 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-1-MEN-07-021 presents a 
substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act regarding consistency of the approved 
development with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 
 

 
 

 
II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. APPELLANTS’ CONTENTIONS 
 
The Commission received one appeal from Commissioners Mike Reilly and Sara Wan  of 
the County of Mendocino’s decision to approve the development.  
 
The development, as approved by the County, consists of the conversion of an existing 
legal non-conforming duplex on a residential lot to two single-family homes by (1) 
remodeling the existing duplex into a single unit by removing the second kitchen and 
constructing a 530-square-foot addition and a 517- square-foot deck addition; (2) 
constructing a 605-square-foot detached second residential unit with a 528-square-foot 
garage below; (3) constructing a 510-square-foot barn/shed with a maximum average 
height of 15 feet; and (4) performing associated development including constructing a 
gravel driveway addition and fence, and connecting to utilities.  The project is located 
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approximately one mile north of Gualala, on the west side of Highway One and Old 
Coast Highway, approximately  300 feet south of the intersection of Highway One and 
Old Coast Highway, at 37900 Old Coast Highway. 
 
The appeal raises contentions alleging inconsistency of the approved project with the 
certified Mendocino County LCP, including, but not limited to, LCP provisions 
regulating development near Environmentally Sensitive Habitat Areas (ESHA), and the 
establishment of appropriate buffer areas.  The appellants’ contentions are summarized 
below, and the full text of the appeal is included as Exhibit No. 9. 
 
Portions of the approved project involving construction of a barn/shed and driveway 
expansion are located as close as 20 feet from a population of coastal bluff morning glory 
(Calystegia purpurata sp. saxicola), a rare CNPS List 1B plant.  The County’s LCP 
includes habitats of rare and endangered plants in the definition of Environmentally 
Sensitive Habitat Areas (ESHAs).  The appellants contend that the approved development 
is inconsistent with the County LCP policies to protect Environmentally Sensitive Habitat 
Areas (ESHAs), including habitats of rare and endangered plants, with appropriate buffer 
areas that shall not be less than 50-100 feet in width.  The appellants contend the 
County’s approval is inconsistent with these policies for two reasons.  First, the LCP 
ESHA buffer policies do not allow a buffer under any circumstances to be less than 50 
feet.  The appellants contend that the approved 20-foot-wide setback from the rare plant 
ESHA of the driveway expansion and the 24-foot-wide setback from the rare plant ESHA 
of the barn/shed structure approved by the County do not meet this standard.   
 
Second, the appellants contend that the County’s approval relied on the erroneous 
application of Coastal Zoning Code Section 20.496.050 regarding “Other Resource 
Areas” to allow the approved development within the rare plant ESHA buffer.  The 
appellants note that LUP Policy 3.1-7 and CZC Section 20.496.020 do allow for 
development to be permitted within a buffer area if the development is the same as those 
uses permitted in the adjacent environmentally sensitive habitat area, and if the 
development is (1) sited and designed to prevent impacts which would significantly 
degrade such areas, (2) compatible with the continuance of the habitat, and (3) allowed 
only if no other feasible site is available on the parcel and mitigation is provided to 
replace any particular value of the buffer lost by the development.  The appellants 
contend, however, that unlike for other ESHAs such as wetlands and riparian areas, the 
certified LCP is ambiguous with regard to allowable uses in rare plant habitat, and thus 
allowable uses within a rare plant buffer.  The appellants note that the County’s findings 
for approval relied on CZC Section 20.496.050, which allows development within 
designated resource areas under mitigating conditions when the continued protection of 
the resource area is assured.  However, the appellants contend that CZC Section 
20.496.050 refers to very specific geographic “Resource Areas” enumerated under LUP 
Section 3.1 such as State Parks and Reserves and does not address development 
allowable within general environmentally sensitive habitat areas not otherwise addressed 
under CZC Section 20.496, such as rare plant habitat.   
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The appellants contend that in the absence of specific enumerated allowable uses within 
rare plant habitat, the approved residential use of the rare plant ESHA buffer is not 
consistent with the requirements of LUP Policy 3.1-7 and CZC Section 20.496.020 that 
only the uses allowed in the ESHA itself may be allowed in the buffer.  As a result, the 
appellants contend that the residential uses proposed must be sited at least 50 feet away 
from the rare plant ESHA to be consistent with the minimum 50-foot buffer required by 
LUP Policy 3.1-7 and CZC Section 20.496.020. 
 
 
B. LOCAL GOVERNMENT ACTION    
 
On April 26, 2007, the Mendocino County Coastal Permit Administrator conditionally 
approved the coastal development permit for the project (CDU #9-2006) (Exhibit No. 
10).  The development, as approved by the County involves converting an existing legal 
non-conforming duplex into two single-family homes by (1) remodeling the duplex into a 
single unit, including removing the second kitchen and constructing a 530-square-foot 
addition and a 517- square-foot deck addition; (2) constructing a 605-square-foot 
detached second residential unit with a 528-square-foot garage below; (3) constructing a 
510-square-foot barn/shed with a maximum average height of 15 feet; and (4) performing 
associated development including constructing a gravel driveway addition and fence, and 
connecting to utilities. 
 
The approved permit imposed four special conditions, one of which pertains to the 
appeal’s contentions.  Special Condition No. 3 imposes several requirements, including 
requirements that the applicant (1) incorporate into the project all of the recommended 
mitigation measures contained in the botanical surveys prepared for the project, (2) 
submit evidence that the temporary exclusion/construction and permanent fencing shown 
on the site plan has been installed in a manner that will protect coastal bluff morning 
glory habitat, (3) record a deed restriction that provides that the Northern Coastal Scrub 
Rare Plan Habitat Area located between the existing residential structure and the coastal 
bluff shall be protected from development, (4) perform seasonal high weed mowing to 
keep higher growing weeds and brush from crowding out existing rare plants, (5) remove 
invasive plants on the parcel, and (6) provide copies of the permit to contractors. 
 
The decision of the Coastal Permit Administrator was not appealed at the local level to 
the County Board of Supervisors.  The County then issued a Notice of Final Action, 
which was received by Commission staff on May 10, 2007 (Exhibit No. 10).  Section 
13573 of the Commission’s regulations allows for appeals of local approvals to be made 
directly to the Commission without first having exhausted all local appeals when, as here, 
the local jurisdiction charges an appeal fee for the filing and processing of local appeals. 
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The County’s approval of the project was appealed to the Coastal Commission in a timely 
manner by the appellants on May 24, 2007 within 10-working days after receipt by the 
Commission of the Notice of Final Local Action.   
 
 

C. PROJECT AND SITE DESCRIPTION 
 
The subject property is located approximately one mile north of Gualala, on the west side 
of Highway One and Old Coast Highway, approximately  300 feet south of the 
intersection of Highway One and Old Coast Highway, at 37900 Old Coast Highway.  The 
0.95-acre parcel is a bluff top lot that extends from Old Coast Highway to the mean high 
tide line of the ocean below the bluff.  
 
The property is designated in the Land Use Plan (LUP) and zoned in the Coastal Zoning 
Code as Rural Residential which allows as the principally permitted use the development 
of one single-family residence.  The LCP limits density to one unit per parcel.  The 
property is currently developed with a residential duplex containing two residential units.  
The County indicates that the duplex is a legal non-conforming use that was developed 
many years prior to certification of the Mendocino County LCP.   The duplex is served 
by an existing driveway.   
 
The development, as approved by the County involves converting an existing legal non-
conforming duplex into two single-family homes by (1) remodeling the duplex into a 
single unit, including removing the second kitchen and constructing a 530-square-foot 
addition and a 517- square-foot deck addition; (2) constructing a 605-square-foot 
detached second residential unit with a 528-square-foot garage below; (3) constructing a 
510-square-foot barn/shed with a maximum average height of 15 feet; and (4) performing 
associated development including constructing a gravel driveway addition and fence, and 
connecting to utilities.   
 
The blufftop area of the parcel is part of a nearly level marine terrace.  The parcel is 
vegetated primarily by mowed perennial grasses and forbs, with an over story of Bishop 
pine (Pinus muricata) and Monterey Cypress (Cupressus macrocarpa).  An open forest 
consisting mostly of native bishop pine and non-native Monterey cypress covers about 
two-thirds of the parcel from the roadway to the duplex sited near the bluff edge.  The 
existing gravel driveway runs along the northwest boundary of the parcel to the duplex 
and is flanked by a row of cypresses on the neighboring parcel to the north.  A separate 
row of Monterey Pines exist along the southeastern boundary of the parcel on the 
property of the neighbor to the south.  Near the bluff edge, the vegetation changes to a 
northern coastal scrub community and a small remnant patch of coastal terrace prairie, a 
rare plant community. 
 
A botanical survey was performed in September of 2006 (See Exhibit No. 11).  The 
survey indicates that rare coastal bluff morning glory (Calystegia purpurata ssp. 
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Saxicola) is present in specific areas of the bishop pine forest area of the parcel between 
the road and the duplex and also within the coastal scrub community along the bluff.  The 
total population is estimated to number between 258 and 300 individuals.   The botanical 
survey also identified blue violet (Viola adnunca) withn the project area.  Blue violet can 
serve as a host plant for endangered Behren’s silverspot butterfly. However, a further 
survey of the suitability of the parcel to provide butterfly habitat was later performed in 
2006 (See Exhibit No. 12), and based on the results of that study and the mitigation 
measures of the project, the U.S. Fish & Wildlife Service has determined that the project 
is unlikely to result in incidental take of Behren’s silverspot butterfly. 
 
The subject parcel is not located within a designated highly scenic area.  In addition, 
because of the vegetation and existing development, the subject parcel affords very little 
view of the ocean from Old Coast Highway, the public vantage point closest to the 
development.  
 
 
D. SUBSTANTIAL ISSUE ANALYSIS 
 
Section 30603(b)(1) of the Coastal Act states: 
 

The grounds for an appeal pursuant to subdivision (a) shall be limited to an 
allegation that the development does not conform to the standards set forth in the 
certified local coastal program or the public access policies set forth in this 
division. 

                      
Coastal Act Section 30625(b) states that the Commission shall hear an appeal 
unless it determines: 

 
With respect to appeals to the commission after certification of a local coastal 
program, that no substantial issue exists with respect to the grounds on which an 
appeal has been filed pursuant to Section 30603. 

 
The term “substantial issue” is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it “finds that the appeal raises no significant question.” (California 
Code of Regulations, Title 14, Section 13115(b).)  In previous decisions on appeals, the 
Commission has been guided by the following factors: 
 
1. The degree of factual and legal support for the local government's decision that 

the development is consistent or inconsistent with the certified LCP and with the 
public access policies of the Coastal Act; 
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2. The extent and scope of the development as approved or denied by the local 

government; 
 
3. The significance of the coastal resources affected by the decision; 
 
4. The precedential value of the local government's decision for future 

interpretations of its LCP; and 
 
5. Whether the appeal raises only local issues, or those of regional or statewide 

significance. 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing a 
petition for a writ of mandate pursuant to Code of Civil Procedure, Section 1094.5. 
 
All of the contentions raised by the appellants present potentially valid grounds for 
appeal in that they allege the project’s inconsistency with policies of the certified LCP.  
The contentions allege that the approval of the project by the County is inconsistent with 
LCP provisions regarding development adjacent to environmentally sensitive habitat 
areas (ESHA).  In this case, for the reasons discussed further below, the Commission 
exercises its discretion and determines that with respect to the allegations, the appeal 
raises a substantial issue with regard to the approved project’s conformance with the 
certified Mendocino County LCP and the public access policies of the Coastal Act.  
 
 
Allegations Raising Substantial Issue: 
 
a.  Development Adjacent to Environmentally Sensitive Habitat Areas  
 
Appellant A contends that the approval of the residential project is inconsistent with the 
environmentally sensitive habitat area (ESHA) policies of the certified LCP, which 
require, in part, a minimum 50-foot buffer from rare plant ESHA. 
 
1. LCP Policies: 

Environmentally Sensitive Habitat Areas (ESHA) is defined on page 38 of the 
Mendocino County LUP as: 

Any areas in which plant or animal life or their habitats are either rare or especially 
valuable because of their special nature or role in an ecosystem and which could be 
easily disturbed or degraded by human activities and developments. 
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Coastal Zoning Code Section 20.496.010 “Environmentally Sensitive Habitat and other 
Resource Areas—Purpose” states (emphasis added): 
  
…Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams, 
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, 
areas of pygmy vegetation which contain species of rare or endangered plants and 
habitats of rare and endangered plants and animals. 
 

LUP Policy 3.1-1 states:  (emphasis added) 

Development proposals in environmentally sensitive habitat areas such as wetlands, 
riparian zones on streams or sensitive plant or wildlife habitats (all exclusive of 
buffer zones) including, but not limited to those shown on the Land Use Maps, shall 
be subject to special review to determine the current extent of the sensitive resource. 
Where representatives of the County Planning Department, the California 
Department of Fish and Game, the California Coastal Commission, and the applicant 
are uncertain about the extent of sensitive habitat on any parcel such disagreements 
shall be investigated by an on-site inspection by the landowner and/or agents, County 
Planning Department staff member, a representative of California Department of 
Fish and Game, a representative of the California Coastal Commission. The on-site 
inspection shall be coordinated by the County Planning Department and will take 
place within 3 weeks, weather and site conditions permitting, of the receipt of a 
written request from the landowner/agent for clarification of sensitive habitat areas.  

 
 If all of the members of this group agree that the boundaries of the resource in 

question should be adjusted following the site inspection, such development should be 
approved only if specific findings are made which are based upon substantial 
evidence that the resource as identified will not be significantly degraded by the 
proposed development. If such findings cannot be made, the development shall be 
denied. Criteria used for determining the extent of wetlands and other wet 
environmentally sensitive habitat areas are found in Appendix 8 and shall be used 
when determining the extent of wetlands. 

 
 
LUP Policy 3.1-4 states:  (emphasis added) 
 
 As required by the Coastal Act, development within wetland areas shall be limited 

to:  

1. Port facility construction or expansion, Section 30233(a)(1).  
2. Energy facility construction or expansion, Section 30233(a)(1).  
3. Coastal-dependent industrial facilities such as commercial fishing facilities, 

construction or expansion, Section 30233(a)(1).  
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4. Maintenance or restoration of dredged depths or previously dredged depths 
in: navigational channels, turning basins, vessel berthing and mooring areas, 
and associated with boat launching ramps.  

5. In wetland areas, only entrance channels for new or expanded boating 
facilities may be constructed, except that in a degraded wetland, other boating 
facilities may be permitted under special circumstances, Section 30233(a)(3). 
New or expanded boating facilities may be permitted in estuaries, Section 
30233(a)(4).  

6. Incidental public services purposes, including, but not limited to, burying 
cables and pipes or inspection of piers and maintenance of existing intake and 
outfall lines.  

7. Mineral extraction, including sand for restoring beaches, except in 
environmentally sensitive areas.  

8. Nature study purposes and salmon restoration projects.  
9. Aquaculture, or similar resource dependent activities excluding ocean 

ranching. (See Glossary)  

 In any of the above instances, the diking, filling, or dredging of open coastal 
waters, wetlands, estuaries, and lakes, shall be permitted in accordance with all 
other applicable provisions of this plan. Such requirements shall include a finding 
that there is no feasible less environmentally damaging alternative and shall 
include mitigation measures required to minimize adverse environmental effects, 
in accordance with Sections 30233 and 30607, and other provisions of the 
Coastal Act 

 

LUP Policy 3.1-7 states:  (emphasis added) 

A buffer area shall be established adjacent to all environmentally sensitive habitat areas. 
The purpose of this buffer area shall be to provide for a sufficient area to protect the 
environmentally sensitive habitat from significant degradation resulting from future 
developments. The width of the buffer area shall be a minimum of 100 feet, unless an 
applicant can demonstrate, after consultation and agreement with the California 
Department of Fish and Game, and County Planning Staff, that 100 feet is not necessary 
to protect the resources of that particular habitat area and the adjacent upland 
transitional habitat function of the buffer from possible significant disruption caused by 
the proposed development. The buffer area shall be measured from the outside edge of 
the environmentally sensitive habitat areas and shall not be less than 50 feet in width. 
New land division shall not be allowed which will create new parcels entirely within a 
buffer area.  Developments permitted within a buffer area shall generally be the same as 
those uses permitted in the adjacent environmentally sensitive habitat area and must 
comply at a minimum with each of the following standards:  



Greg and Sandra Moore 
A-1-MEN-07-021 
Page 14 
 
 

1. It shall be sited and designed to prevent impacts which would significantly 
degrade such areas;  

2. It shall be compatible with the continuance of such habitat areas by maintaining 
their functional capacity and their ability to be self-sustaining and to maintain 
natural species diversity; and  

3. Structures will be allowed within the buffer area only if there is no other feasible 
site available on the parcel. Mitigation measures, such as planting riparian 
vegetation, shall be required to replace the protective values of the buffer area on 
the parcel, at a minimum ratio of 1:1, which are lost as a result of development 
under this solution. 

 
Coastal Zoning Code Section 20.496.020 “Environmentally Sensitive Habitat and other 
Resource Areas—-Development Criteria” states (emphasis added): 
 

(A) Buffer Areas. A buffer area shall be established adjacent to all environmentally 
sensitive habitat areas. The purpose of this buffer area shall be to provide for a sufficient 
area to protect the environmentally sensitive habitat from degradation resulting from 
future developments and shall be compatible with the continuance of such habitat areas. 

(1) Width. The width of the buffer area shall be a minimum of one hundred (100) feet, 
unless an applicant can demonstrate, after consultation and agreement with the 
California Department of Fish and Game, and County Planning staff, that one 
hundred (100) feet is not necessary to protect the resources of that particular habitat 
area from possible significant disruption caused by the proposed development. The 
buffer area shall be measured from the outside edge of the Environmentally Sensitive 
Habitat Areas and shall not be less than fifty (50) feet in width. New land division 
shall not be allowed which will create new parcels entirely within a buffer area. 
Developments permitted within a buffer area shall generally be the same as those 
uses permitted in the adjacent Environmentally Sensitive Habitat Area. 

Standards for determining the appropriate width of the buffer area are as follows: 

(a) Biological Significance of Adjacent Lands. Lands adjacent to a wetland, 
stream, or riparian habitat area vary in the degree to which they are functionally 
related to these habitat areas. Functional relationships may exist if species 
associated with such areas spend a significant portion of their life cycle on 
adjacent lands. The degree of significance depends upon the habitat requirements 
of the species in the habitat area (e.g., nesting, feeding, breeding, or resting). 

Where a significant functional relationship exists, the land supporting this 
relationship shall also be considered to be part of the ESHA, and the buffer zone 
shall be measured from the edge of these lands and be sufficiently wide to protect 
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these functional relationships. Where no significant functional relationships exist, 
the buffer shall be measured from the edge of the wetland, stream, or riparian 
habitat that is adjacent to the proposed development. 

(b) Sensitivity of Species to Disturbance. The width of the buffer zone shall be 
based, in part, on the distance necessary to ensure that the most sensitive species 
of plants and animals will not be disturbed significantly by the permitted 
development. Such a determination shall be based on the following after 
consultation with the Department of Fish and Game or others with similar 
expertise: 

(i) Nesting, feeding, breeding, resting, or other habitat requirements of both 
resident and migratory fish and wildlife species; 

(ii) An assessment of the short-term and long-term adaptability of various 
species to human disturbance; 

(iii) An assessment of the impact and activity levels of the proposed 
development on the resource. 

(c) Susceptibility of Parcel to Erosion. The width of the buffer zone shall be 
based, in part, on an assessment of the slope, soils, impervious surface coverage, 
runoff characteristics, and vegetative cover of the parcel and to what degree the 
development will change the potential for erosion. A sufficient buffer to allow for 
the interception of any additional material eroded as a result of the proposed 
development should be provided. 

(d) Use of Natural Topographic Features to Locate Development. Hills and 
bluffs adjacent to ESHA's shall be used, where feasible, to buffer habitat areas. 
Where otherwise permitted, development should be located on the sides of hills 
away from ESHA's. Similarly, bluff faces should not be developed, but shall be 
included in the buffer zone. 

(e) Use of Existing Cultural Features to Locate Buffer Zones. Cultural features 
(e.g., roads and dikes) shall be used, where feasible, to buffer habitat areas. 
Where feasible, development shall be located on the side of roads, dikes, 
irrigation canals, flood control channels, etc., away from the ESHA. 

(f) Lot Configuration and Location of Existing Development. Where an existing 
subdivision or other development is largely built-out and the buildings are a 
uniform distance from a habitat area, at least that same distance shall be required 
as a buffer zone for any new development permitted. However, if that distance is 
less than one hundred (100) feet, additional mitigation measures (e.g., planting of 
native vegetation) shall be provided to ensure additional protection. Where 
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development is proposed in an area that is largely undeveloped, the widest and 
most protective buffer zone feasible shall be required. 

(g) Type and Scale of Development Proposed. The type and scale of the proposed 
development will, to a large degree, determine the size of the buffer zone 
necessary to protect the ESHA. Such evaluations shall be made on a case-by-case 
basis depending upon the resources involved, the degree to which adjacent lands 
are already developed, and the type of development already existing in the area… 

(2) Configuration. The buffer area shall be measured from the nearest outside edge 
of the ESHA (e.g., for a wetland from the landward edge of the wetland; for a stream 
from the landward edge of riparian vegetation or the top of the bluff). 

(3) Land Division. New subdivisions or boundary line adjustments shall not be 
allowed which will create or provide for new parcels entirely within a buffer area. 

(4) Permitted Development. Development permitted within the buffer area shall 
comply at a minimum with the following standards: 

(a) Development shall be compatible with the continuance of the adjacent habitat 
area by maintaining the functional capacity, their ability to be self-sustaining and 
maintain natural species diversity. 

(b) Structures will be allowed within the buffer area only if there is no other 
feasible site available on the parcel. 

(c) Development shall be sited and designed to prevent impacts which would 
degrade adjacent habitat areas. The determination of the best site shall include 
consideration of drainage, access, soil type, vegetation, hydrological 
characteristics, elevation, topography, and distance from natural stream 
channels. The term "best site" shall be defined as the site having the least impact 
on the maintenance of the biological and physical integrity of the buffer strip or 
critical habitat protection area and on the maintenance of the hydrologic capacity 
of these areas to pass a one hundred (100) year flood without increased damage 
to the coastal zone natural environment or human systems. 

(d) Development shall be compatible with the continuance of such habitat areas 
by maintaining their functional capacity and their ability to be self-sustaining and 
to maintain natural species diversity. 

(e) Structures will be allowed within the buffer area only if there is no other 
feasible site available on the parcel. Mitigation measures, such as planting 
riparian vegetation, shall be required to replace the protective values of the 
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buffer area on the parcel, at a minimum ratio of 1:1, which are lost as a result of 
development under this solution. 

(f) Development shall minimize the following: impervious surfaces, removal of 
vegetation, amount of bare soil, noise, dust, artificial light, nutrient runoff, air 
pollution, and human intrusion into the wetland and minimize alteration of 
natural landforms. 

(g) Where riparian vegetation is lost due to development, such vegetation shall be 
replaced at a minimum ratio of one to one (1:1) to restore the protective values of 
the buffer area. 

(h) Aboveground structures shall allow peak surface water flows from a one 
hundred (100) year flood to pass with no significant impediment. 

(i) Hydraulic capacity, subsurface flow patterns, biological diversity, and/or 
biological or hydrological processes, either terrestrial or aquatic, shall be 
protected. 

(j) Priority for drainage conveyance from a development site shall be through the 
natural stream environment zones, if any exist, in the development area. In the 
drainage system design report or development plan, the capacity of natural 
stream environment zones to convey runoff from the completed development shall 
be evaluated and integrated with the drainage system wherever possible. No 
structure shall interrupt the flow of groundwater within a buffer strip. 
Foundations shall be situated with the long axis of interrupted impermeable 
vertical surfaces oriented parallel to the groundwater flow direction. Piers may 
be allowed on a case by case basis. 

(k) If findings are made that the effects of developing an ESHA buffer area may 
result in significant adverse impacts to the ESHA, mitigation measures will be 
required as a condition of project approval. Noise barriers, buffer areas in 
permanent open space, land dedication for erosion control, and wetland 
restoration, including off-site drainage improvements, may be required as 
mitigation measures for developments adjacent to environmentally sensitive 
habitats. (Ord. No. 3785 (part), adopted 1991) 

LUP Policy 3.1-10 states:  (emphasis added) 
 
 Areas where riparian vegetation exists, such as riparian corridors, are 

environmentally sensitive habitat areas and development within such areas shall 
be limited to only those uses which are dependent on the riparian resources. All 
such areas shall be protected against any significant disruption of habitat values 
by requiring mitigation for those uses which are permitted. No structure or 
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development, including dredging, filling, vegetation removal and grading, which 
could degrade the riparian area or diminish its value as a natural resource shall 
be permitted in the Riparian Corridor except for:  

• Channelizations, dams, or other substantial alterations of rivers and streams 
as permitted in Policy 3.1-9;  

• pipelines, utility lines and road crossings, when no less environmentally 
damaging alternative route is feasible;  

• existing agricultural operations; 
• removal of trees for disease control, public safety purposes, or for firewood 

for the personal use of the property owner at his or her residence. Such 
activities shall be subject to restrictions to protect the habitat values. 

 
LUP Policy 3.1-29 states:  (emphasis added) 
 
 The California Department of Fish and Game, the California Native Plant 

Society, and the U.S. Fish and Wildlife Service shall be requested to maintain and 
augment mapped inventory of all rare, endangered, threatened and protected 
plant and wildlife habitats on the Mendocino Coast based on up-to-date survey 
information. Symbols indicating rare or endangered plants and wildlife are 
placed on the Land Use Maps to generally locate listed species and will be 
pinpointed as necessary to prevent degradation prior to issuing any development 
permit. Furthermore, the Department of Fish and Game is requested to work with 
the county during the planning and permit process to evaluate the significance of 
mapped sites as they apply to individual development applications. 

 
 
Coastal Zoning Code Section 20.496.005 and 20.496.010 state (emphasis added): 
 

CHAPTER 20.496 
ENVIRONMENTALLY SENSITIVE HABITAT 

AND OTHER RESOURCE AREAS 

Sec. 20.496.005 Applicability. 

This Chapter shall apply to all development proposed in the Coastal Zone unless and 
until it can be demonstrated to the approving authority that the projects will not degrade 
an environmentally sensitive habitat or resource area and shall be compatible with the 
continuance of such areas. While symbols denoting habitat and resource areas appear on 
the Land Use Maps, field investigations and review of the Department of Fish and Game 
Data Base may be required prior to a determination of the applicability of this Chapter. 
Additional information developed or obtained by the County as the result of future field 



Greg and Sandra Moore 
A-1-MEN-07-021 
Page 19 
 
 
investigation shall be added to the land use maps in future minor amendments or reviews 
of the Coastal Element of the General Plan of Mendocino County. (Ord. No. 3785 (part), 
adopted 1991) 

Sec. 20.496.010 Purpose. 

The purpose of this Chapter is to ensure that environmentally sensitive habitat and other 
designated resource areas listed on Pages 39, 40 and 41 of the Coastal Element dated 
November 5, 1985, which constitute significant public resources are protected for both 
the wildlife inhabiting them as well as the enjoyment of present and future populations. 

Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams, 
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, 
areas of pygmy vegetation which contain species of rare or endangered plants and 
habitats of rare and endangered plants and animals. (Ord. No. 3785 (part), adopted 
1991) 

 
 
Coastal Zoning Code Section 20.496.025 states (emphasis added): 

Sec. 20.496.025 Wetlands and Estuaries. 

(A) Development or activities within wetland and estuary areas shall be limited to the 
following: 

(1) Port facility expansion or construction. 

… 

 (B) Requirements for permitted development in wetlands and estuaries. 

(1) Any proposed development that is a permitted development in wetlands and estuaries 
must meet the following statutory requirements, and supplemental findings pursuant to 
Section 20.532.100: 

(a) There is no feasible, less environmentally damaging alternative; 

(b) Where there is no feasible, less environmentally damaging alternative, mitigation 
measures have been provided to minimize adverse environmental effects. 

… 
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(3) Diking or Filling. If a development involves diking or filling of a wetland, required 
minimum mitigation measures shall include the following: 

… 

 (4) Diking, filling, or dredging of a wetland or estuary shall maintain or enhance the 
functional capacity of the wetland or estuary. Functional capacity means the ability of 
the wetland or estuary to be self-sustaining and to maintain natural species diversity. In 
order to establish that the functional capacity is being maintained, the applicant shall 
demonstrate all of the following: 

… 

 

Coastal Zoning Code Section 20.496.030 states: 

Sec. 20.496.030 Open Coastal Waters, Lakes, Streams, Rivers. 

(A) Development permitted in open coastal waters and lakes shall be limited to the 
following: 

(1) All development permitted in wetlands and estuaries (Section 20.496.025). 

… 

 (B) Requirements for Permitted Developments in Open Coastal Waters and Lakes. 

(1) Diking, filling, or dredging of open coastal waters or lakes shall be permitted only if 
there is no feasible, less environmentally damaging alternative. 

(2) If there is no feasible, less environmentally damaging alternative, mitigation 
measures shall be provided to minimize adverse environmental effects. 

(C) Development permitted in streams and rivers shall be limited to the following: 

… 

(D) Requirements for Permitted Development in Streams and Rivers. 

… 

Coastal Zoning Code Section 20.496.035 states: 
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Sec. 20.496.035 Riparian Corridors and other Riparian Resource Areas. 

(A) No development or activity which could degrade the riparian area or diminish its 
value as a natural resource shall be permitted in the riparian corridor or in any area of 
riparian vegetation except for the following: 

(1) Channelizations, dams or other alterations of rivers and streams as permitted in 
Section 20.496.030(C); 

(2) Pipelines, utility lines and road and trail crossings when no less environmentally 
damaging alternative route is feasible; 

(3) Existing agricultural operations; 

(4) Removal of trees for disease control, public safety purposes or personal use for 
firewood by property owner. 

(B) Requirements for development in riparian habitat areas are as follows: 

(1) The development shall not significantly disrupt the habitat area and shall minimize 
potential development impacts or changes to natural stream flow such as increased 
runoff, sedimentation, biochemical degradation, increased stream temperatures and loss 
of shade created by development; 

(2) No other feasible, less environmentally sensitive alternative exists; 

(3) Mitigation measures have been incorporated into the project to minimize adverse 
impacts upon the habitat; 

(4) Where development activities caused the disruption or removal of riparian vegetation, 
replanting with appropriate native plants shall be required at a minimum ratio of one to 
one (1:1) and replaced if the survival rate is less than seventy-five (75) percent. (Ord. No. 
3785 (part), adopted 1991) 

 

Coastal Zoning Code Section 20.496.040 states: 

Sec. 20.496.040 Dunes. 

(A) Development and activities permitted in dunes shall be limited to the following: 

(1) Scientific, educational and passive recreational uses. 
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(2) One single-family dwelling where adequate access, water and sewage disposal 
capacity exist consistent with applicable Coastal Element policies and development 
standards of this division…… 

 (B) Requirements for development in dune areas are as follows:… 

 
Coastal Zoning Code Section 20.496.050 (Other Resource Areas) states (emphasis 
added): 

(A) General. Other designated resource areas as identified on Pages 39, 40 and 41 of the 
Coastal Element dated November 5, 1985 include: State parks and reserves, underwater 
parks and reserves, areas of special biological significance, natural areas, special 
treatment areas, fishing access points, areas of special biological importance, significant 
California ecosystems and coastal marine ecosystems. 

(B) Development of Resource Areas. Any development within designated resource areas 
shall be reviewed and established in accord with conditions which could allow some 
development under mitigating conditions but which assures the continued protection of 
the resource area. (Ord. No. 3785 (part), adopted 1991) 

 

 2. NARRATIVE TEXT OF CHAPTER 3 OF LAND USE PLAN REGARDING 
HABITATS AND NATURAL RESOURCES.  

CHAPTER 3 -- THE LAND USE PLAN:   RESOURCES AND DEVELOPMENT 
ISSUES AND POLICIES 

3.1 HABITATS AND NATURAL RESOURCES 

Coastal Act Requirements 

The Coastal Act includes the following policies for protection of land and marine 
habitats: 

Section 30230… 

 Section 30231...  

Section 30233... 

Section 30236...  
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Section 30240. 

(a) Environmentally sensitive habitat areas shall be protected against any significant 
disruption of habitat values, and only uses dependent on such resources shall be allowed 
within such areas. 

(b) Development in areas adjacent to environmentally sensitive habitat areas and parks 
and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade such areas, and shall be compatible with the continuance of such 
habitat areas. 

Section 30607.1...  

Definitions 

Anadromous Fish Stream. Fresh water stream used as migration corridor or spawning 
or nursery habitat by fish, such as salmon and steelhead trout, that live most of their adult 
lives in saltwater. 

Coastal Marine Ecosystem. That area and its environs containing a delicately balanced 
environmental system which provides a suitable habitat for local indigenous and 
migrating species, including all life forms in the tidal zones seaward. The Coastal Marine 
Ecosystem also is recognized to contain and provide valuable food resources, economic 
opportunities, and aesthetic value to shore-side establishments, residents and the public in 
general. 

Development...  

Dunes. Sand formed in hills or ridges by the wind and sometimes stabilized by 
vegetation. Dunes are distinct ecosystems made up of various community types, ranging 
from open unvegetated sand hills to stabilized dune forests, that frequently contain rare, 
endangered, protected, or unusual plant and animal species. This highly specialized 
habitat can be extremely unstable, sensitive to the continuous interplay of surf, sand, and 
wind. 

Environmentally Sensitive Habitat Areas. Any areas in which plant or animal life or 
their habitats are either rare or especially valuable because of their special nature or role 
in an ecosystem and which could be easily disturbed or degraded by human activities and 
developments. 

Minor Amendment...  

Pygmy Vegetation. A stunted forest, with mature vegetation the majority of which is 
approximately 2-12 feet in height occurring on soils with conditions which severly limit 
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the growth of vegetation such as Blacklock soils, and characterized by Mendocino 
cypresses, Fort Bragg Manzanita, Bolander pines, and pygmy Mendocino bishop pines. 

Pygmy-type Vegetation. A forest occurring south of the Navarro River, mainly on 
Gualala series soils, characterized by stunted vegetation on sites with low commercial 
timber value. Plant species include knobcone pines and manzanita. 

Riparian Habitats. A "riparian habitat" is an area of riparian vegetation. This vegetation 
is an association of plant species which grows adjacent to freshwater watercourses, 
including perennial and intermittent streams, lakes, and other bodies of fresh water (see 
Appendix 8). 

Special Plant Habitat. The approximate location of rare, or endangered or threatened 
plant species identified by the California Department of Fish and Game, the U. S. Fish 
and Wildlife Service or as designated by the California Native Plant Society is found in 
the Inventory of Rare and Endangered Vascular Plants of California (1984). "Rare" is 
defined to mean a plant that is of limited distribution; or that occurs in such small 
numbers that it is seldom reported; or that occurs only in very few highly restricted 
populations. "Endangered" is defined to mean a plant threatened with extinction and not 
likely to survive unless some protective measures are taken. 

Special Treatment Area. On July 5, 1977 the California Coastal Commission designated 
Special Treatment Areas (STAs) in coastal forest districts. Such a designation identifies 
timberlands where stringent Timber Harvest Plan requirements and harvesting rules are 
applied in order to protect the area's special scenic and natural qualities. (See California 
Administrative Code, Title 14, Section 921.) Special Treatment Areas were designated in 
1977 to assure the protection of natural and scenic resources, while at the same time 
allowing management and orderly harvesting of timber resources. The following 
designated Special Treatment Areas are identified in the Mendocino County Local 
Coastal Plan... 

Special Wildlife Habitat. The approximate location of animal species considered to be 
threatened, rare, endangered, or protected by the California Department of Fish and 
Game, or the U.S. Fish and Wildlife Service are shown on the land use maps. A rare and 
endangered species is an animal whose existence is threatened by one or more of the 
following conditions: the mortality rate exceeds the birth rate; the species is not capable 
of adapting to environmental change; the species habitat is threatened by destruction or 
serious disturbance; survival is threatened by the introduction of other species through 
predation, competition, or disease; or environmental pollution threatens the species 
survival. A protected species is an animal which cannot be taken or possessed under any 
permit or license, except when authorized by the Department of Fish and Game for 
scientific research. Threatened species are defined as those species contained on the lists 
identified as such by the U.S. Fish and Wildlife Service and the California Department of 
Fish and Game, as is the case with rare species and endangered species. 
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Wetlands. Lands which may be covered periodically or permanently with shallow water, 
including saltwater marshes, freshwater marshes, open or closed brackish water marshes, 
swamps, mudflats, and fens. Wetlands are extremely fertile and productive environments. 
Tidal flushing from the ocean and/or nutrient-rich freshwater runoff mix to form a 
delicate balance responsible for their productivity. They function as nurseries for many 
aquatic species and serve as feeding and nesting areas for waterfowl, shorebirds and 
wading birds, as well as a few rare and endangered species. 

The edge or upland limit of wetlands is designated by the California Coastal Commission 
guidelines on wetlands as: (a) the boundary between land with predominantly 
hydrophytic (adapted to wet conditions) cover and land with predominantly mesophytic 
(adapted to average conditions) or xerophytic (adapted to dry conditions) cover; (b) the 
boundary between soil that is predominantly hydric and soil that is predominantly 
nonhydric; or, in the case of wetlands without vegetation or soils; (c) the boundary 
between land that is flooded or saturated at some time during years of normal 
precipitation and land that is not. Areas with drained hydric soils that are no longer 
capable of supporting hydrophytes (species adapted to wet conditions) are not considered 
wetlands. 

Natural Habitat and Resource Protection Issues 

The Coastal Act mandates the preservation of significant natural resources and habitats. 
Much of Mendocino's undeveloped coastal zone provides habitat for diverse species of 
plants and animals, many of which are vulnerable to disturbance or destruction from 
human activities. Particular threats are posed by unrestricted recreational use, poor 
forestry practices, and increasing development. Existing County and State procedures and 
ordinances have frequently been inadequate to ensure the protection of coastal resources. 
In the past, the most effective public action has been land acquisition, a less practical 
strategy in an era of fiscal austerity, rising land values, and more vocal opposition to 
public ownership. 

In Mendocino County, environmentally sensitive habitat areas include: anadromous fish 
streams, sand dunes, rookeries and marine mammal haulout areas, wetlands, riparian 
areas, pygmy vegetation containing species of rare or endangered plants, and habitats of 
rare and endangered plants and animals. In addition, several state agencies and private 
environmental groups and Local Citizens Advisory Committees have identified certain 
resource areas which require protection. These include: 

Resource Areas 

State Parks and Reserves1

Sinkyone Wilderness State Park 
Usal Ranch Project (proposed trails) 
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Westport-Union Landing State Beach 
MacKerricher State Park 
Jug Handle State Reserve 
Caspar Headlands State Beach 
Caspar Headlands State Reserve 
Russian Gulch State Park 
Mendocino Headlands State Park 
Van Damme State Park 
Dark Gulch Unit of Van Damme State Park 
Greenwood/Elk Project 
Manchester State Beach 

Underwater Parks and Reserves2

Sinkyone Wilderness State Park (proposed) 
MacKerricher State Park 
Jug Handle State Reserve (proposed) 
Point Cabrillo Reserve (proposed) 
Russian Gulch State Park 
Mendocino Headlands State Park (proposed) 
Van Damme State Park  
Manchester State Beach (Point Arena Rock) 

Areas of Special Biological Significance3

King Range National Conservation Area 
Pygmy Forest Ecological Staircase 
Saunders Reef Kelp Beds 

Natural Areas (includes areas designated by the California Natural Areas Coordinating 
Council and designated on Land Use Maps) 

Chamise Mountain Primitive Area 
Bear Harbor 
Ten Mile River Marsh Wetlands 
Ten Mile Beach Dunes 
Inglenook Fen 
Pygmy Forest Areas (Habitat value should be determined and scope of area to be 
preserved, if any that is not already publicly owned.) 
Pygmy Forest Ecological Staircase 
Caspar Headlands 
Pine Grove Bog 
Russian Gulch State Park 
Salmon Creek 
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Albion River Riparian Corridor (streamside band of vegetation) 
Navarro River Riparian Corridor 
Caspar Graveyard Area of Sitka Spruce 
Grindle Park - Little Lake Road, Mendocino 
Mendocino Headlands  
Goat Island 
Big River Estuary 
Russell Redwood Forest 
Van Damme State Park 
Albion River Estuary 
Navarro River Estuary 
Manchester State Beach and Vicinity 
Haven's Neck 
Anchor Bay  
Big River Riparian Corridor (variable width along edge of river from Headlands to the 
Woodlands - 50' to 200' - area between timberland and flow of stream) 

Special Treatment Areas (designated by California Division of Forestry) 

Usal Creek 
Rockport Beach 
Hardy Creek Knoll 
Westport 
Ten Mile River 
Highway one corridor from Ten Mile River to Sonoma County Line 
Noyo River 
Caspar-Doyle Creek  
Big River 
Dark Gulch 
Albion River 
Navarro River 
Navarro River to Irish Beach Terrace 
Elk Creek 
Gualala River 

Fishing Access Points4

South Kibesillah Fishing Access 
Noyo River Fishing Access 
Navarro River Fishing Access 
Albion River 
Loran Station 
Point Arena Light House 
Big River  
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Areas of Special Biological Importance5

 Heron 
Rookeries: 

Hathaway Creek, Albion River, and Fort Bragg 

 Seabird 
Rookeries: 

Iverson Point, Fish Rock, Sea Lion Rocks, Saddle Point, Goat Rock, White Rock, 
Gunderson Rock, Nose Rock , Goat Island, Cottoneva Rock, Chris Rock, Cape 
Viscaine Rocks 

 Osprey Nest 
Sites: 

Various 

 Coastal 
Wetlands: 

Hunter's Lagoon, Hathaway Creek, Garcia River, Gualala River, Brush Creek, 
Manchester Beach Lagoon, Elk Creek, Albion River, Navarro River, Big River, 
Pudding Creek, Lake Cleone, Sand Lake and Inglenook Fen, Inglenook Creek 
Marsh, Ten Mile River, Cottaneva Creek, Caspar Creek, Salmon Creek Alder 
Creek, Noyo River 

Significant California Ecosystem6

Big River Estuary 

Coastal Marine Ecosystem7

Mean High Water to State Three-Mile Boundary 

Notes:  

1. Designated by California Department of Parks and Recreation. 

2. Designated by DPR in California State Park System Underwater Parks Master 
Plan; Point Cabrillo has been designated by the California Department of Fish and 
Game. Areas are located on the ocean side of area listed. The status as a park or 
reserve has yet to be determined by DPR. 

3. Designated by State Water Quality Control Board. 

4. Designated by California Department of Fish and Game, Wildlife Conservation 
Board and the South Central Citizens Advisory Committee. 

5. Designated by California Department of Fish and Game. 

6. Nominated for designation by U.S. Fish and Wildlife Service. 

7. Designated by Mendocino County Board of Supervisors.  
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The following paragraphs briefly describe the coastal zone's special natural habitats and 
their particular problems. Special natural habitats are delineated on the resource maps. 

Anadromous Fish Streams.... 

Riparian areas...  

Wetlands.... 

Dunes... 

Rookeries and Haulout Areas...  

Pygmy and Pygmy-type Vegetation...  

Rare or Endangered Plant and Wildlife Habitat. There are several species of wildlife 
within or near the coastal zone officially considered to be rare, endangered, or threatened, 
and are protected. These include the Lotis Blue Butterfly, California Brown Pelican, 
southern bald eagle, American peregrine falcon, California yellow-billed cuckoo, osprey 
and the California Grey Whale. Such species are sensitive to human disturbance and 
pollution. The osprey is particularly vulnerable to timber harvesting operations, and the 
Department of Fish and Game has recommended several policies for protection of its 
habitat (#52, California State Department of Fish and Game). In addition, several plant 
species found in the coastal zone have been classified as either rare or endangered. These 
include Leafy reed grass, pityopus and Roderick's fritillary. Habitats of rare and 
endangered plants or animals are shown on the Land Use Plan map. These locations are 
general; species can and do relocate, so Policy 3.1-1 provides for ongoing investigation 
of possible local habitats. 

Throughout all policies pertaining to Habitats and Natural Resources shall run the 
continuous theme that natural habitat areas constitute significant public resources which 
shall be protected not only for the wildlife which inhabits those areas but for the 
enjoyment of present and future populations of the State of California. 

Symbols identifying rare or endangered plant species and, rare, endangered, threatened, 
or protected wildlife species have been placed upon the land use maps. Extensive areas of 
the coastal zone which are reliably thought to be rich in such habitats, such as the Lost 
Coast, have only a few symbols indicating these resources. The symbols printed on the 
land use maps are informational only and do not denote a definitive identification of these 
resources. Additional information developed or obtained by the County as the result of 
future field investigations shall be added to the land use maps in future amendments or 
reviews of the Coastal Element. 
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This Local Coastal Plan represents the commitment of the County of Mendocino to 
provide continuing protection and enhancement of its coastal resources. It is recognized 
that certain resource areas in this jurisdiction will require public attention to ensure their 
protection and enhancement, such as:  

• degraded or less than pristine wetlands of any size; 

• lands that have a history of potential or productive agricultural uses; 

• sensitive coastal resource areas which are suffering some form of deterioration or 
development pressures; and  

• areas which are appropriate for well-designed visitor-commercial and recreation 
facilities.  

 
3. Discussion: 
 
As discussed above, the project site provides habitat for the sensitive plant species 
Calystegia purpurata ssp. saxicola (coastal bluff morning-glory) as identified in a 
botanical survey conducted at the site.  This species is listed on the California Native 
Plant Society List 1B, indicating that the species is rare or endangered in California and 
elsewhere.  In addition, a small remnant patch of coastal terrace prairie, a rare plant 
community, exists near the bluff edge.   
 
The County’s definition of Environmentally Sensitive Habitat Areas (ESHAs) set forth in 
Coastal Zoning Code Section 20.496.010 includes habitats of rare and endangered plants.    
In its findings for approval of the project, the County determined that the areas containing 
coastal bluff morning glory and its natural habitat areas are ESHA.   The findings indicate 
the County did not determine the coastal terrace prairie community to be ESHA because 
“the area is too small and isolated to provide natural resource value.” 
 
As described by the County, the approved barn structure would be located approximately 
24 feet from coastal bluff morning-glory ESHA situated within the bishop pine forest in 
the two thirds of the property between the road and the existing duplex.  The approved 
driveway would be located approximately 20 feet from coastal bluff morning-glory 
ESHA in these areas.  In addition, the County’s findings indicate that approved additions 
to the existing residential building, including the approved new deck area, the new 
second residential structure, and garage would be located within 50 feet of coastal bluff 
morning-glory ESHA situated along the bluff side of the existing residential building.  
The County indicates that at their closest point, these proposed residential building 
additions would be approximately 35 feet from the natural habitat area for the coastal 
bluff morning glory, although the additions would be more than 50 feet from individual 
coastal bluff morning glory plants and would be separated from the coastal bluff morning 
glory ESHA by portions of the existing residential structure. 
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According to the ESHA buffer requirements of LUP Policy 3.1-7 and Coastal Zoning 
Code Section 20.496.020, a buffer area of a minimum of 100 feet shall be established 
adjacent to all ESHAs, unless an applicant can demonstrate, after consultations and 
agreement with the California Department of Fish and Game that 100 feet is not 
necessary to protect the resources of that particular habitat area from possible significant 
disruption caused by the proposed development.  The policies state that in that event, the 
buffer shall not be less than 50 feet in width.  Coastal Zoning Code Section 20.496.020 
states that the standards for determining the appropriate width of the buffer area are the 
seven standards of subsections (a) through (g) of that Section, including (a) the biological 
significance of adjacent lands, (b) sensitivity of species to disturbance, (c) susceptibility 
of the parcel to erosion, (d) use of natural topographic features to locate development, (e) 
use of existing cultural features to locate buffer zones, (f) lot configuration and location 
of existing development, and (g) the type and scale of the development proposed. 
 
LUP Policy 3.1-7 and CZC Section 20.496.020 do allow for development to be permitted 
within a buffer area if the development is the same as those uses permitted in the adjacent 
environmentally sensitive habitat area, and if the development is (1) sited and designed to 
prevent impacts which would significantly degrade such areas, (2) compatible with the 
continuance of the habitat, and (3) allowed only if no other feasible site is available on 
the parcel and mitigation is provided to replace any particular value of the buffer lost by 
the development. 
 
The appellants contend the County’s approval is inconsistent with these policies for two 
reasons.  First, the LCP ESHA buffer policies do not allow a buffer under any 
circumstances to be less than 50 feet.  The appellants contend that the approved 20-foot-
wide setback from the rare plant ESHA of the driveway expansion and the 24-foot-wide 
setback from the rare plant ESHA of the barn/shed structure approved by the County do 
not meet this standard.   
 
Second, the appellants contend that the County’s approval relied on the erroneous 
application of Coastal Zoning Code Section 20.496.050 regarding “Other Resource 
Areas” to allow the approved development within the rare plant ESHA buffer.  The 
appellants note that LUP Policy 3.1-7 and CZC Section 20.496.020 do allow for 
development to be permitted within a buffer area if the development is the same as those 
uses permitted in the adjacent environmentally sensitive habitat area, and if certain other 
conditions are met as described above.  The appellants contend, however, that unlike for 
other ESHAs such as wetlands and riparian areas, the certified LCP is ambiguous with 
regard to allowable uses in rare plant habitat, and thus allowable uses within a rare plant 
buffer.  The appellants note that the County’s findings for approval relied on CZC 
Section 20.496.050 to establish that the residential uses are allowed within rare plant 
ESHA, which allows development within designated resource areas under mitigating 
conditions when the continued protection of the resource area is assured.  However, the 
appellants contend that CZC Section 20.496.050 refers to very specific geographic 
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“Resource Areas” enumerated under LUP Section 3.1 such as State Parks and Reserves 
and does not address development allowable within general environmentally sensitive 
habitat areas not otherwise addressed under CZC Section 20.496, such as rare plant 
habitat.  As a result, the appellants contend that the residential uses proposed must be 
sited at least 50 feet away from the rare plant ESHA to be consistent with the minimum 
50-foot buffer required by LUP Policy 3.1-7 and CZC Section 20.496.020. 
 
The Commission first considers the contention that the County directly approved a less 
than 50-foot buffer even though the LCP policies indicate that 50 feet is the minimum 
allowable buffer.  The County’s findings do contain a statement that “the project provides 
a buffer of a minimum of 20 feet to present rare plants…”  However, correspondence 
receive from Mendocino County staff dated June 7, 2007 and received after the filing of 
the appeal (See Exhibit 14), indicates that this statement is in fact a mis-statement and 
indicates that the findings for approval were based on the premise that the approved 
development comprises uses that are allowed within the buffer.  Indeed, a complete 
reading of the findings indicates that the County found the approved development to be 
consistent with the ESHA buffer requirements in part on the basis that the County 
determined the approved uses to be uses that are allowed within the buffer.  The County’s 
findings also assert that the approved development has been mitigated in ways by 
requiring fencing and other measures that avoid significant disruption of the ESHA 
habitat and that there are no other feasible locations on the property for the development.  
 
As noted above, LUP Policy 3.1-7 and CZC Section 20.496.020 do allow for 
development to be permitted within a buffer area if the development is the same as those 
uses permitted in the adjacent environmentally sensitive habitat area, and if the 
development is (1) sited and designed to prevent impacts which would significantly 
degrade such areas, (2) compatible with the continuance of the habitat, and (3) allowed 
only if no other feasible site is available on the parcel and mitigation is provided to 
replace any particular value of the buffer lost by the development.  Unlike for other 
ESHAs such as wetlands and riparian areas, the certified LCP does not specify any 
allowable uses within rare plant habitat.   
 
Also as noted above, to establish that the approved residential and barn uses are uses 
allowed within the rare plant ESHA buffer, the County’s findings for approval rely on 
CZC Section 20.496.050 states that “any development within designated resource areas 
shall be reviewed and established in accord with conditions which could allow some 
development under mitigating conditions but which assures the continued protection of 
the resource area.”  In its June 7, 2007 letter, the County asserts that the designated 
resource areas must have been intended to include rare plant ESHA as the LCP does not 
otherwise have policies addressing what uses are allowable within rare plant ESHA.  If  
rare plant ESHA does qualify as a designated resource area covered by CZC Section 
20.496.050, the County suggests that any kind of development may be allowed in rare 
plant habitat so long as continued protection of the resource area is assured. 
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The Commission notes, however, that CZC Section 20.496.050 refers to very specific 
geographic “Resource Areas” enumerated under LUP Section 3.1 including specific State 
Parks and Reserves, Underwater Parks and Reserves, Areas of Special Biological 
Significance (e.g., Saunders Reef Kelp Beds, Pygmy Forest Ecological Staircase), 
Natural Areas (e.g., Ten Mile River Marsh Wetlands, Haven’s Neck, etc.), Special 
Treatment Areas designated by the California Division of Forestry, Fishing Access 
Points, and Areas of Special Biological Importance (including rookeries, osprey nesting 
sites, and specific coastal wetlands).  CZC Section 20.496.050 do not address 
development allowable within general environmentally sensitive habitat areas not 
otherwise addressed under CZC Section 20.496, such as rare plant habitat.  The text of 
LUP Section 3.1 under the “Natural Habitat and Resource Protection Issues” section 
distinguishes between environmentally sensitive habitat areas and resource areas as 
follows: 
 

In Mendocino County, environmentally sensitive habitat areas include:  
anadromous fish streams, sand dunes…wetlands, riparian areas, …and 
habitats of rare and endangered plants and animals. In addition, several 
state agencies and private environmental groups and Local Citizens 
Advisory Committees have identified certain resource areas which require 
protection [emphasis added].  These include: 

 
Resource Areas 
 
State Parks and Reserves,… 
Unde4rwater parks and Reserves,… 
Areas of Special Biological Significance 
 King Range National Conservation Area 
 Pygmy Forest Ecological Staircase 
 Saunders Reef Kelp Beds 
Natural Areas (includes areas designated by the California Natural Areas 

Coordinating Council and designated on Land Use Maps.) … 
Special Treatment Areas… 
Fishing Access Points… 
Areas of Special Biological Importance 
 Heron Rookeries.. 
 Seabird Rookeries … 
 Osprey Nest Sites … 
 Coastal Wetlands…. 
Significant California Ecosystem… 
Coastal Marine Ecosystem 
 

Thus, the first paragraph of the portion of the text of LUP Section 3.1 cited above 
distinguishes rare plant ESHA from certain resource areas identified by state agencies 
and other organizations.  The list of resource areas that follows, includes specifically 
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designated areas and does not include rare plant ESHA.   Therefore, rare plant ESHA is 
clearly not a resource area as referred to in CZC Section 20.496.050.  
 
The Commission notes that an interpretation of LCP policies that does not allow 
residential uses in rare plant ESHA or any other form of ESHA is consistent with Section 
30240 of the Coastal Act.   Section 30240(a) of the Coastal Act states: 
 
(a) Environmentally sensitive habitat areas shall be protected against any 

significant disruption of habitat values, and only uses dependent on those 
resources shall be allowed within those areas. [emphasis added] 

 
Section 30240(a) does not allow residential uses but does allow uses dependent on rare 
plant ESHA to be allowed in a rare plant ESHA.  Thus, an interpretation of the LCP that 
does not allow residential uses in rare plant ESHA is consistent with the Coastal Act. 
 
Therefore, in the absence of specific enumerated allowable uses within rare plant habitat - 
and thus within the rare plant ESHA buffer - in the certified LCP, a substantial issue is 
raised as to whether residential uses can be allowed within the minimum 50-foot buffer 
required by LUP Policy 3.1-7 and CZC Section 20.496.020. 
 
Furthermore, the County’s findings do not thoroughly evaluate alternatives that would 
avoid locating new development within the rare plant ESHA buffer such as eliminating 
the barn/shed structure from the project, and utilizing the existing driveway and parking 
areas to serve the second residence, or remodeling the existing structures on the site to 
accommodate the approved new uses. 
 
Therefore, because ESHA buffers are not allowed to be reduced to less than 50 feet, and 
because development is allowed within a buffer area only if it is for a use allowed within 
the ESHA itself and the County has not demonstrated that the approved use is allowable 
within rare plant ESHA, the degree of legal and factual support for the local 
government’s decision is low.  Furthermore, as the cumulative impact of the loss of rare 
and endangered plants over time throughout the coastal zone has been significant, the 
appeal raises issues of statewide significance rather than just a local issue.  Therefore, for 
all of the above reasons, the Commission finds that the project as approved by the County 
raises a substantial issue of conformance with the provisions of LUP Policy 3.1-7 and 
Coastal Zoning Code Section 20.496.020. 
 
 
Conclusion 
 
The foregoing contentions raised by the appellants have been evaluated against the claim 
that the approved development raises a substantial issue in regard to conformance of the 
local approval with the certified LCP.  The Commission finds that the project as 
approved raises a substantial issue of conformance with the certified LCP policies 
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regarding the establishment of buffers between approved development and 
environmentally sensitive habitat areas and uses allowed within buffers including, but not 
limited to LUP Policy 3.1-7 , and Coastal Zoning Code Section 20.496.020. 
 
 
F. INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION 
 
As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an 
appeal unless the Commission determines that no substantial issue exists with respect to 
the grounds on which an appeal has been filed.  Section 30621 of the Coastal Act 
instructs the Commission to provide for a de novo hearing on all appeals where it has 
determined that a substantial issue exists with respect to the grounds on which an appeal 
has been filed.  If the Commission finds substantial issue as recommended above, staff 
also recommends that the Commission continue the de novo portion of the appeal hearing 
to a subsequent date.  The de novo portion of the appeal hearing must be continued, 
because the Commission does not have sufficient information to determine how 
development can be approved consistent with the certified LCP.  
 
Given that the project the Commission will be considering de novo has come to the 
Commission after an appeal of a local government action, the Commission has not 
previously been in the position to request information from the applicant needed to 
determine if the project can be found to be consistent with the certified LCP.  Following 
is a discussion of the information needed to evaluate the proposed development.   
 

1. Alternatives Analysis  
 

As noted above, it is unclear whether or not feasible project alternatives exist that 
would not locate new development within 50 feet of rare plant ESHA.  To approve 
the project, the Commission must find that the project will conform with the ESHA 
buffer requirements of the certified LCP including its requirement that buffers be a 
minimum of 50 feet.  Evaluating the feasibility and relative impact on coastal 
resources of alternatives is essential for making such a determination.  Therefore, the 
Commission needs to receive an Alternatives Analysis for the subject property that 
addresses the feasibility of maintaining at least 50-foot buffers for the development, 
including, but not limited to, alternatives including siting the approved barn and 
residential structure additions and the approved driveway elsewhere on the property, 
remodelling the existing structures in place to accommodate the proposed new uses, 
or the “no project” alternative. 

 
Without the above information, the Commission cannot reach a final determination 
concerning the project’s consistency with the policies of the LCP.  Therefore, before the 
Commission can act on the proposed project de novo, the applicant must submit the 
above-identified information. 
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Exhibits: 
 
1. Regional Location Map 
2. Vicinity Map 
3.  Site Plan 
4.  Floor Plans – Existing 
5.  Floor Plans – Approved 
6.  Elevations – Existing 
7.  Elevations – Approved 
8.  County Required Deed Restriction Area 
9.  Appeal 
10. Notice of Final Local Action 
11. Biological Assessment 
12. Behrens Silverspot Butterfly Habitat Assessment 
13. USFWS Comments on Butterfly Habitat 
14. Mendocino County Correspondence 
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