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EXECUTIVE SUMMARY

The National Oceanic and Atmospheric Administration (NOAA) submitted a consistency
determination for the revised management plan and set of regulations governing activities in the
Monterey Bay National Marine Sanctuary (MBNMS or Sanctuary). NOAA states that the
proposed measures would afford better protection to the natural and cultural resources of the
MBNMS. NOAA describes the proposed set of regulations as including both new regulations as
well as changes to existing regulations, as follows:

Proposed new regulations include prohibitions on:

- discharging or depositing any matter from a cruise ship®, or any other vessel of 300
gross registered tons or more with sufficient holding tank capacity?, other than
biodegradable vessel engine cooling water;

- releasing or otherwise introducing from within or into the Sanctuary an introduced
species® except: 1) striped bass (Morone saxatilis) released during catch and release
fishing activity; and, 2) as stipulated in the NMSP [National Marine Sanctuary
Program] letter of July 16, 2007, to allow a process for the NMSP Director to
“authorize” any approval, permit, or lease by the State of California;

- disturbing or taking a Sanctuary resource below 3000 feet of the sea surface in the
Davidson Seamount Management Zone;

- deserting a vessel aground, at anchor, or adrift within the Sanctuary;

- leaving harmful matter aboard a grounded or deserted vessel within the Sanctuary.

Existing regulations would also be revised to:

- replace the term ““seabed” with “submerged lands,” the term used in NMSA
[National Marine Sanctuary Act];

- correct inaccuracies in the coordinates and description of the Sanctuary’s seaward
and shoreline boundaries;

- clarify that discharges/deposits allowed from marine sanitation devices apply only to
Type | and Type Il marine sanitation devices in a manner that prevents discharge of
untreated sewage;

- specify that the existing exception for discharging or depositing fish, fish parts, or
chumming materials (bait) applies only to such discharges/deposits during the
conduct of lawful fishing activities within the Sanctuary;

! For the purposes of the GFNMS regulations, “cruise ship” has been defined as “a vessel with 250 or more
E)assenger berths for hire.”

For the purposes of this regulation “sufficient holding tank capacity” has been defined as a holding tank of
sufficient capacity to contain sewage and graywater while the vessel is within the Sanctuary.
% For the purposes of the GFNMS regulations, “introduced species” has been defined as “(1) a species (including but
not limited to, any of its biological matter capable of propagation) that is non-native to the ecosystem(s) protected by
the Sanctuary; or (2) any organism into which genetic matter from another species has been transferred in order that
the host organism acquires the genetic traits of the transferred genes.”
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- clarify that the exceptions from the prohibition against altering the submerged lands
within the Sanctuary only apply to the extent necessary to accomplish the exempted
activities;

- modify the definition of “attract or attracting” to apply to all animals;

- expand the existing prohibition on the attraction of white sharks in state waters to
apply throughout the Sanctuary;

- clarify that the prohibition against discharges/deposits applies to discharges/deposits
both within and into the Sanctuary;

- revise the definition of “motorized personal watercraft™ [to apply to a wider range of
vessels typically considered to be motorized personal watercraft*];

- revise the prohibition against dredging or otherwise altering the submerged lands by
removing the exceptions for ecological maintenance and construction of outfalls;

- revise the discharge and deposit exception language by eliminating the provision that
would allow the discharge of food waste resulting from meals on board vessels;

- revise the discharge and deposit exemptions for dredge materials disposed of at the
interim dumpsite (there is no interim dumpsite);

- make the prohibition on possession of Sanctuary historical resources apply both
within and outside the Sanctuary; and

- clarify and refine the permit procedures to give the authority to issue Sanctuary
permits for management purposes and provide other changes to the permit issuance
criteria.

In addition to these regulatory changes to the MBNMS, NOAA is proposing to include the
Davidson Seamount into the boundaries of the MBNMS as the 585 square nautical mile
Davidson Seamount Management Zone, and is proposing significant updates and revisions to the
Monterey Bay National Marine Sanctuary’s original 1992 management plan as well. These
changes are intended to recognize the unique habitats, resources and conservation opportunities
available at the Davidson Seamount and to address the significant advances in science and
technology, innovations in marine resource management techniques and challenging new
resource management issues that have emerged in the past fifteen years and rendered the original
1992 management plan inadequate. The management plan details information about the
Sanctuary’s staffing and administration, operational and programmatic costs, performance
measures, priority management issues and the actions proposed to address them. Its revision will
allow the Sanctuary to take a closer look at how the environment has changed over the past
fifteen years; understand the cause and effect relationship of human activity and natural
perturbations on the Sanctuary’s marine resources; engage the public in the management
decision making process; and guide site management towards achievement of the Sanctuary’s

* For the purposes of this regulation, “motorized personal watercraft” has been defined as (1) any vessel, propelled
by machinery, that is designed to be operated by standing, sitting, or kneeling on, astride or behind the vessel, in
contrast to the conventional manner, where the operator stands or sits inside the vessel; (2) any vessel less than 20
feet in length overall and propelled by machinery and that has been exempted from compliance with the U.S. Coast
Guard’s maximum Capacities Marking fir Load Capacity regulation found at 33 CFR Parts 181 and 183 (except
submarines); or (3) any other vessel that is less than 20 feet in length overall as manufactured, and is propelled by a
water jet pump or drive.
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goals with the best means available. Briefly stated, the management plan addresses priority
resource management issues through thirty specific management action plans in the following
focus areas: Coastal Development, Ecosystem Protection, Operations and Administration,
Partnerships and Opportunities, Water Quality, Wildlife Disturbance, and Cross-Cutting.

The vast resources and ecological wealth of the Monterey Bay National Marine Sanctuary has
been well documented by NOAA’s Environmental Impact Statement and Management Plan as
well as by the Coastal Commission’s marine preservation and management work over the last
fifteen years. Collectively, the natural resources found in the Sanctuary constitute some of the
most significant natural marine assets in the United States.

Within the context of the continuing management and protection of these marine assets and
resources, NOAA has drafted its current revised management plan proposal. In evaluating the
potential impacts of this proposal on the physical and biological environment, cultural/historical
resources, and human uses of the MBNMS, NOAA has determined that:

The Proposed Action would result in a significant adverse impact on Recreational
resources from the [change in the regulatory definition of motorized personal watercraft
that would result in a] pre-emption of tow-in surfing in MBNMS; less than significant
adverse impacts on Commercial Fisheries, Land Use, Marine Transportation, and
Socioeconomics; and beneficial impacts on Air Quality, Biological Resources,
Ocean/Geologic Resources, Water Quality, Commercial Fisheries, Cultural Resources,
Hazardous Materials, Land Use and Development, Public Access and Recreation,
Research and Education, Socioeconomics, and Visual Resources. The significant impact
on Recreational resources can be reduced to a level that is not significant through
implementation of the identified mitigation measure [as committed to in the July 16, 2007
letter from the NMSP to the Commission and as detailed on page 34 of this staff report].
No significant unavoidable impacts would occur as a result of the proposed actions.

As conditioned, the regulation on releasing introduced species within the Sanctuary and the
proposed new and revised regulations on discharging or depositing material within the
Sanctuary, altering the seabed, abandoning vessels within the Sanctuary, attracting or
approaching white sharks, protecting the benthic resources in the Davidson Seamount
Management Zone and including this area in the MBNMS, leaving harmful matter aboard a
grounded or deserted vessel within the Sanctuary, operating motorized personal watercraft within
the Sanctuary, and issuing permits, will serve to eliminate adverse effects on water quality and
enhance marine resource protection consistent with the water quality and marine resource
policies of the California Coastal Management Program (CCMP; Sections 30230 and 30231 of
the Coastal Act). At the same time, when adopted into the Sanctuary’s comprehensive
management plan, these regulatory changes, as conditioned, will not adversely affect the
recreational and public access opportunities and commercial and recreational fishing activities
that currently exist within the Sanctuary and will be consistent with the public access, recreation,
and commercial and recreational fishing policies of the CCMP (Sections 30210, 30214, 30220,
30232, 30234 and 30234.5 of the Coastal Act).
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STAFF SUMMARY AND RECOMMENDATION:

I. STAFF SUMMARY

A. Project Description. Initially designated in 1992, the Monterey Bay National
Marine Sanctuary (MBNMS) consists of approximately 5,322 square miles of nearshore and
offshore ocean waters and their underlying submerged lands off the central coast of California.
The Sanctuary extends from Marin County in the north to the town of Cambria in the south,
encompassing roughly 300 miles of shoreline and extending an average distance of twenty-five
miles from shore. At its deepest point the MBNMS reaches down 10,663 feet below the ocean
surface into one of North America’s largest marine canyons. The Sanctuary represents about
thirty percent of the area protected by the National Marine Sanctuary System and two-thirds of
all the marine and coastal waters in this system, by volume. This area was designated a
sanctuary because its waters provide important marine, deep ocean and nearshore habitats for a
diverse array of marine mammals and marine birds as well as fishery, plant, algae and benthic
resources. MBNMS is home to one of the most diverse marine ecosystems in the world,
including the nation’s largest kelp forest, 33 species of marine mammals, 94 species of seabirds,
345 species of fish and numerous invertebrate and plant species.

The Sanctuary’s primary objective is to conserve, protect, and enhance the biodiversity and
ecological integrity of marine resources within Monterey Bay for current and future generations.
The significance of this objective is underscored by the Sanctuary’s rich and diverse range of
marine life and habitats and unique and productive oceanographic processes and ecosystems.
This objective is also directly reflected in the nine specific goals of the Sanctuary that are derived
from the overarching mission of the National Marine Sanctuary Program and the policies of the
National Marine Sanctuaries Act:

1) Identify and designate as national marine sanctuaries areas of the marine environment
which are of special national significance and manage these areas as the National
Marine Sanctuary System;

2) Enhance public awareness, understanding, appreciation, and wise sustainable use of the
marine environment, and the natural, historical, cultural and archeological resources of
the National Marine Sanctuary System;

3) Maintain the natural biological communities in the national marine sanctuaries, and
protect, and, where appropriate, restore and enhance natural habitats, populations and
ecological processes;

4) Support, promote, and coordinate scientific research on, and long-term monitoring of,
the resources of these marine areas;

5) Provide authority for comprehensive and coordinated conservation and management of
these marine areas and activities affecting them, in a manner that compliments existing
regulatory authorities;
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6) Facilitate to the extent compatible with the primary objective if resource protection, all
public and private uses of the resources of these marine areas not prohibited pursuant to
other authorities;

7) Develop and implement coordinated plans for the protection and management of these
areas with appropriate Federal agencies, State and local governments, Native American
tribes and organizations, international organizations, and other public and private
interests concerned with the continuing health and resilience of these marine areas;

8) Create models of, and incentives for, ways to conserve and manage these areas,
including the application of innovative management techniques; and

9) Cooperate with global programs encouraging conservation of marine resources.

Pursuant to 304 (e) of the National Marine Sanctuaries Act (NMSA), 16 U.S.C. 1431 et seq., the
National Marine Sanctuary Program (NMSP) conducted a review of the management plan and
regulations for the Monterey Bay National Marine Sanctuary. This review constituted the first
formal review and revision of the Sanctuary management plan and regulations since the
Sanctuary was originally designated. The MBNMS management plan review, as part of the Joint
Management Plan Review of the three northern California marine sanctuaries, began with public
scoping and issue identification in 2001 and expanded to include issue prioritization, action plan
development and draft management plan preparation in coordination with working groups
consisting of sanctuary staff, members of the Sanctuary Advisory Council, experts, agencies
representatives, and the public. Based on information gathered and priority resource
management issues identified during this review, the National Oceanic and Atmospheric
Administration (NOAA) proposes the following: (1) inclusion of five additional activities to the
list of activities currently prohibited within the Sanctuary boundaries (specifically detailed in
Exhibit 2), (2) clarification and refinement of twelve existing regulations (also described in
Exhibit 2), (3) inclusion of the Davidson Seamount into the boundaries of the MBNMS as the
585 square nautical mile Davidson Seamount Management Zone, and (4) adoption of over one
hundred and sixty specific programs comprising thirty Sanctuary specific action plans and eight
cross-cutting action plans® within the Sanctuary’s overall management plan. The goal of the
cross-cutting action plans is to build upon existing coordination efforts among Gulf of the
Farallones, Cordell Bank, and Monterey Bay National Marine Sanctuaries and identify some
activities that should be jointly implemented so that these three sites can operate as integrated
and complementary sites to better protect their resources. The changes proposed through the
implementation of action plan strategies and regulatory additions and revisions are intended to
facilitate improved “on the ground” Sanctuary management, increase coordination among
California’s three northern marine sanctuaries and are needed for the Sanctuary to meet the goals
and mission of the NMSP (15 C.F.R. Part 922.2(b)).

> The goal of the cross-cutting action plans is to build upon existing coordination efforts among Cordell Bank, Gulf
of the Farallones and Monterey Bay National Marine Sanctuaries and identify some activities that should be jointly
implemented so that these three sites can operate as integrated and complementary sites to better protect the
sanctuary resources.
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Proposed new regulations include prohibitions on:

discharging or depositing any matter from a cruise ship®, or any other vessel of 300
gross registered tons or more with sufficient holding tank capacity’, other than
biodegradable vessel engine cooling water;

releasing or otherwise introducing from within or into the Sanctuary an introduced
species® except: 1) striped bass (Morone saxatilis) released during catch and release
fishing activity; and, 2) as stipulated in the NMSP [National Marine Sanctuary
Program] letter of July 16, 2007, to allow a process for the NMSP Director to
“authorize” any approval, permit, or lease by the State of California;

disturbing or taking a Sanctuary resource below 3000 feet of the sea surface in the
Davidson Seamount Management Zone;

deserting a vessel aground, at anchor, or adrift within the Sanctuary;

leaving harmful matter aboard a grounded or deserted vessel within the Sanctuary.

Existing regulations would also be revised to:

replace the term ““seabed”” with ““submerged lands,”” the term used in NMSA
[National Marine Sanctuary Act];

correct inaccuracies in the coordinates and description of the Sanctuary’s seaward
and shoreline boundaries;

clarify that discharges/deposits allowed from marine sanitation devices apply only to
Type | and Type Il marine sanitation devices in a manner that prevents discharge of
untreated sewage;

specify that the existing exception for discharging or depositing fish, fish parts, or
chumming materials (bait) applies only to such discharges/deposits during the
conduct of lawful fishing activities within the Sanctuary;

clarify that the exceptions from the prohibition against altering the submerged lands
within the Sanctuary only apply to the extent necessary to accomplish the exempted
activities;

modify the definition of *““attract or attracting™ to apply to all animals;

expand the existing prohibition on the attraction of white sharks in state waters to
apply throughout the Sanctuary;

clarify that the prohibition against discharges/deposits applies to discharges/deposits
both within and into the Sanctuary;

revise the definition of ““motorized personal watercraft” [to apply to a wider range of
vessels typically considered to be motorized personal watercraft’];

® For the purposes of the MBNMS regulations, “cruise ship” has been defined as “a vessel with 250 or more
Eassenger berths for hire.”

For the purposes of this regulation “sufficient holding tank capacity” has been defined as a holding tank of
sufficient capacity to contain sewage and graywater while the vessel is within the Sanctuary.
8 For the purposes of the MBNMS regulations, “introduced species” has been defined as “(1) a species (including
but not limited to, any of its biological matter capable of propagation) that is non-native to the ecosystem(s)
protected by the Sanctuary; or (2) any organism into which genetic matter from another species has been transferred
in order that the host organism acquires the genetic traits of the transferred genes.”
® For the purposes of this regulation, “motorized personal watercraft” has been defined as (1) any vessel, propelled
by machinery, that is designed to be operated by standing, sitting, or kneeling on, astride or behind the vessel, in



CD-011-07 (NOAA)
Monterey Bay National Marine Sanctuary
Page 8

- revise the prohibition against dredging or otherwise altering the submerged lands by
removing the exceptions for ecological maintenance and construction of outfalls;

- revise the discharge and deposit exception language by eliminating the provision that
would allow the discharge of food waste resulting from meals on board vessels;

- revise the discharge and deposit exemptions for dredge materials disposed of at the
interim dumpsite (there is no interim dumpsite);

- make the prohibition on possession of Sanctuary historical resources apply both
within and outside the Sanctuary; and

- clarify and refine the permit procedures to give the authority to issue Sanctuary
permits for management purposes and provide other changes to the permit issuance
criteria.

The changes listed above have been proposed to help strengthen and clarify Sanctuary goals and
regulations as well as to integrate some of the technological and scientific advances that have
occurred since original designation of the Sanctuary fifteen years ago. The net result of these
various revisions and additions is the formation of a Sanctuary management plan that will be
better able to actively and effectively address the resource management and resource protection
challenges that are facing the Sanctuary presently and will potentially arise in the future.

Additional changes proposed by NOAA for the Monterey Bay National Marine Sanctuary
include the following action plans (specific strategies and programs included within each of the
action plans are detailed in the Sanctuary’s management plan and described in brief in Exhibit
3):

Sanctuary Specific Action Plans
- Coastal Armoring Action Plan
- Desalination Action Plan
- Harbors and Dredge Disposal Action Plan
- Submerged Cables Action Plan
- Big Sur Coastal Ecosystem Action Plan
- Bottom Trawling Effects on Benthic Habitats Action Plan
- Davidson Seamount Action Plan
- Emerging Issues Action Plan
- Introduced Species Action Plan
- Sanctuary Integrated Monitoring Network Action Plan
- Special Marine Protected Areas Action Plan
- Operations and Administration Action Plan
- Performance Evaluation Action Plan
- Fishing Related Education and Research Action Plan

contrast to the conventional manner, where the operator stands or sits inside the vessel; (2) any vessel less than 20
feet in length overall and propelled by machinery and that has been exempted from compliance with the U.S. Coast
Guard’s maximum Capacities Marking fir Load Capacity regulation found at 33 CFR Parts 181 and 183 (except
submarines); or (3) any other vessel that is less than 20 feet in length overall as manufactured, and is propelled by a
water jet pump or drive.
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- Interpretive Facilities Action Plan

- Ocean Literacy and Constituent Building Action Plan

- Beach Closures and Microbial Contamination Action Plan

- Cruise Ship Discharges Action Plan

- Water Quality Protection Program Implementation Action Plan
- Marine Mammal, Seabird, and Turtle Disturbance Action Plan
- Motorized Personal Watercraft Action Plan

- Tidepool Protection Action Plan

Cross-Cutting Action Plans
- Administration and Operations Action Plan
- Community Outreach Action Plan
- Ecosystem Monitoring Action Plan
- Maritime Heritage Action Plan

Northern Management Area (NMA) Transition Plan
- NMA Administration and Operations
- NMA Resource Protection
- NMA Research and Monitoring
- NMA Education and Outreach

Similar to the proposed regulatory changes, the action plans listed above represent the wide
variety of management tools that the Sanctuary is planning to employ to better manage and
protect its marine resources. As NOAA describes, “Action plans allow the sanctuaries to address
the resource issues identified for this management plan and to fulfill the purposes and policies of
the NMSA.”

B. Federal Agency’s Consistency Determination. The National Oceanic and
Atmospheric Administration has determined the project consistent to the maximum extent
practicable with the California Coastal Management Program.

1. STAFF RECOMMENDATION:

The staff recommends that the Commission adopt the following motion:

MOTION: I move that the Commission conditionally concur with consistency
determination CD-011-07 that the project described therein, if modified in
accordance with the conditions below, would be fully consistent, and thus is
consistent to the maximum extent practicable, with the enforceable policies
of the California Coastal Management Program (CCMP).
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RESOLUTION TO CONDITIONALLY CONCUR WITH CONSISTENCY
DETERMINATION:

The Commission hereby conditionally concurs with the consistency determination CD-011-07 by
NOAA on the grounds that, if modified as described in the Commission’s conditional
concurrence, the project would be consistent with the enforceable policies of the CCMP, provided
that NOAA satisfies the condition specified below pursuant to 15 CFR §930.4.

Conditions:

1. Release of Invasive Species. NOAA will revise MBNMS regulations to include
proposed language advanced in the project EIS to prohibit releasing or otherwise
introducing from within or into the Sanctuary: (1) a species (including but not limited
to, any of its biological matter capable of propagation) that is non-native to the
ecosystem(s) protected by the Sanctuary; or (2) any organism into which genetic
matter from another species has been transferred in order that the host organism
acquires the genetic traits of the transferred genes; other than striped bass released
during catch and release fishing activity.

I11. APPLICABLE LEGAL AUTHORITIES.

Section 307 of the Coastal Zone Management Act (CZMA) provides in part:

(c)(1)(A) Each Federal agency activity within or outside the coastal zone that affects any land
or water use or natural resource of the coastal zone shall be carried out in a manner which is
consistent to the maximum extent practicable with the enforceable policies of approved State
management programs.

A. Conditional Concurrences. 15 CFR § 930.4 provides, in part, that:

(a) Federal agencies, ... agencies should cooperate with State agencies to develop conditions
that, if agreed to during the State agency’s consistency review period and included in a
Federal agency’s final decision under Subpart C ... would allow the State agency to concur
with the federal action. If instead a State agency issues a conditional concurrence:

(1) The State agency shall include in its concurrence letter the conditions which must
be satisfied, an explanation of why the conditions are necessary to ensure consistency with
specific enforceable policies of the management program, and an identification of the specific
enforceable policies. The State agency’s concurrence letter shall also inform the parties that if
the requirements of paragraphs (a)(1) through (3) of the section are not met, then all parties
shall treat the State agency’s conditional concurrence letter as an objection pursuant to the
applicable Subpart...

(2) The Federal agency (for Subpart C) ... shall modify the applicable plan [or] project
proposal ... pursuant to the State agency’s conditions. The Federal agency ... shall
immediately notify the State agency if the State agency’s conditions are not acceptable; and ...
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(b) If the requirements of paragraphs (a)(1) through (3) of this section are not met, then all
parties shall treat the State agency’s conditional concurrence as an objection pursuant to the
applicable Subpart.

15 CFR § 930.34 (d) and (e) elaborate, providing that:

(d) ... At the end of the ... [statutory time] period the Federal agency shall not proceed with
the activity over a State agency’s objection unless: (1) the Federal agency has concluded that
under the “*consistent to the maximum extent practicable’” standard described in section
930.32 consistency with the enforceable policies of the management program is prohibited by
existing law applicable to the Federal agency and the Federal agency has clearly described, in
writing, to the State agency the legal impediments to full consistency (See §8930.32(a) and
930.39(a)), or (2) the Federal agency has concluded that its proposed action is fully consistent
with the enforceable policies of the management program, though the State agency objects.

(e) If a Federal agency decides to proceed with a Federal agency activity that is
objected to by a State agency, or to follow an alternative suggested by the State
agency, the Federal agency shall notify the State agency of its decision to proceed
before the project commences.

B. Consistent to the Maximum Extent Practicable. Section 930.32 of the federal consistency
regulations provides, in part, that:

(a)(1) The term “*consistent to the maximum extent practicable’” means fully consistent with
the enforceable policies of management programs unless full consistency is prohibited by
existing law applicable to the Federal agency.

The Commission recognizes that the standard for approval of Federal projects is that the activity must
be “consistent to the maximum extent practicable” (Coastal Zone Management Act Section
307(c)(1)). This standard allows a federal activity that is not fully consistent with the CCMP to
proceed, if compliance with the CCMP is “prohibited [by] existing Federal law applicable to the
Federal agency's operations” (15 C.F.R. 8 930.32). NOAA did not provide any documentation to
support a maximum extent practicable argument in its consistency determination. Therefore, there is
no basis to conclude that existing law applicable to the Federal agency prohibits full consistency.

IV. EINDINGS AND DECLARATIONS.

The Commission finds and declares as follows:

A. Sanctuary Resources. Similar to Cordell Bank and Gulf of the Farallones National
Marine Sanctuaries, the unique and diverse environment of MBNMS is host to a multitude of
biological resources. MBNMS is one of the most diverse marine ecosystems in the world, with
numerous types of habitats, and a wide variety of wildlife species, including 36 species of marine
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mammals, 94 species of seabirds, 345 species of fishes, and numerous invertebrates and plants.
In addition to the kelp forests, rocky and soft bottom sub- or inter-tidal habitats, Monterey
Canyon, one of the deepest marine trenches in U.S. territorial waters, contains unique
hydrothermal vents, cool seeps, and deep-sea habitats. In addition, the many miles of rocky
coastline within MBNMS support a variety of intertidal organisms and a diverse range of
habitats.

Seabirds are relatively numerous at MBNMS compared to other portions of the west coast due to
an abundance of prey and the nutrient rich waters that result from the persistent upwelling plume
produced by the California Current system that emanates southward from Afio Nuevo Point and
brings nutrient rich deep ocean water up to the surface. Tidal and wetland areas, such as shores,
marshes, and estuaries, are frequented by about 90 species of birds and many more seabirds are
seasonal visitors to MBNMS.

The waters of MBNMS provide wintering habitat for many species that use the rich prey
resources that result from the upwelling. Due to the presence of submarine canyons in MBNMS,
very deep water occurs within a few miles of shore, and in fact this constitutes the predominant
habitat in terms of total surface area of Sanctuary waters. As a result of this bottom topography,
surface waters overlying these depths (over 6,562 feet deep) provide habitat for pelagic birds
such as the black-footed albatross, ashy storm-petrel, and Xantus’s murrelet during summer and
fall, and northern fulmars and black-legged kittiwakes during winter and early spring. Along the
continental shelf break (656 to 6,558 feet), a relatively narrow habitat, seabird densities are also
substantial. These waters are dominated by sooty shearwaters during spring and summer and by
fulmars and gulls during winter; in addition to other characteristic species such as pink-footed
and Buller’s shearwaters, black storm-petrels, and rhinoceros auklets. Inshore of slope waters
(less than 656 feet deep), the prevalent bird species consist of sooty shearwaters, western grebes,
pacific loons, California brown pelicans, Brandt‘s and pelagic cormorants, western gulls, and
common murres. In waters very close to shore, in the surf zone, surf and white-winged scoters
and marbled murrelets can be found.

There are several species of special concern in MBNMS that are listed predominantly due to
their small population sizes. Among these species are the endangered brown pelican (which had
historic breeding ground in the Sanctuary), the threatened marbled murrelet (the MBNMS
population is known to be the smallest, most disjointed and, therefore, most precarious breeding
population of this species), Xantus’s murrelet and several species being considered for listing
(such as the California Department of Fish and Game Species of Special Concern, black storm-
petrel and ashy storm petrel). The world’s largest known concentration of ashy storm-petrel can
be found in Monterey Bay in the fall.

The Sanctuary also has a large assemblage of marine mammals for the same reasons that
seabirds occur; that is, the high level of prey and the deep water habitats. It contains six species
of pinnipeds, 26 species of cetaceans, and one species of sea otter occurring (southern sea otter).
California sea lions occur with great frequency, but the fastest growing marine mammal
population is the northern elephant seal, with haul-out sites at Afio Nuevo, Point Piedras Blancas,
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and isolated Big Sur beaches. Numerous species of large whales occur, several of which are
listed under the ESA, including the humpback, fin, blue whale, sperm whale, and, rarely, North
Pacific right whale. Gray whales, recently de-listed, are known migrants and pass through on
both their southward and northward routes. In addition, minke whales and several toothed whale
species, such as killer whales and beaked whales, occur within the Sanctuary.

Fish populations in MBNMS are diverse, including about 200 commercial and recreational
fisheries species, as well as many other species. Anadromous fish, including coho and chinook
salmon and steelhead, are an important part of the MBNMS ecosystem. Thousands of species of
invertebrates inhabit MBNMS as well. Kelp forests, which support marine mammals, fishes,
algae, and invertebrates, are prominent throughout nearshore waters. The marine algae found in
MBNMS ranges from microscopic phytoplankton to seaweed and surfgrasses to giant kelp.

Approximately 24 wildlife species occurring in MBNMS are listed as threatened or endangered.

Davidson Seamount

Davidson Seamount, proposed to be included into the boundaries of the MBNMS as the 585
square nautical mile Davidson Seamount Management Zone, is 75 miles to the southwest of
Monterey (see Exhibit 1). One of the largest known seamounts in U.S. waters, it is 26 miles long
and 8 mile wide. From base to crest, Davidson Seamount is 7,546 feet tall, yet its summit
remains 4,265 feet below the sea surface. Davidson Seamount has an atypical seamount shape,
with northeast-trending ridges. Many undersea explorations have occurred here, resulting in
characterizations of species patterns of distribution and abundance at the Seamount. Species
associated with the Davidson Seamount can be divided into different habitats, including the sea
surface habitat (birds in flight and sea surface), the mid-water habitat (O to 4,101 feet below sea
surface), the crest habitat (4,101 to 4,921 feet deep), the slope habitat (0.9 to 1.6 miles deep), and
the base habitat (1.6 to 2.2 miles deep). The surface habitat hosts a variety of seabirds, marine
mammals, and surface fishes. The mid-water habitat is patchy with marine “snow,” organic
matter that continually rains down from the sea surface, most likely providing an important food
source for deep-sea animals. The crest habitat is the most diverse, including large gorgonian
coral forests, vast sponge fields, crabs, deep-sea fishes, shrimp, and basket stars. The slope
habitat is composed of cobble and rocky areas interspersed with areas of ash and sediment. This
area hosts a diverse assemblage of sessile invertebrates and rare deep-sea fishes. Finally, the base
habitat is the interface between rocky outcrops and the deep soft bottom. Species here are similar
looking to their relatives in the nearshore, including sea cucumbers, urchins, anemones, and sea
stars.

B. Marine Resources/Water Quality. The Coastal Act provides:

Section 30230: Marine resources shall be maintained, enhanced, and where feasible,
restored. Special protection shall be given to areas and species of special biological or
economic significance. Uses of the marine environment shall be carried out in a manner
that will sustain the biological productivity of coastal waters and that will maintain
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healthy populations of marine organisms adequate for long-term commercial,
recreational, scientific and educational purposes.

Section 30231: The biological productivity and the quality of coastal waters, streams,
wetlands, estuaries, and lakes appropriate to maintain optimum populations of marine
organisms and for the protection of human health shall be maintained and, where feasible,
restored through, among other means, minimizing adverse effects of waste water discharges
and entrainment, controlling runoff, preventing depletion of ground water supplies and
substantial interference with surface water flow, encouraging waste water reclamation,
maintaining natural vegetation buffer areas that protect riparian habitats, and minimizing
alteration of natural streams.

Updating the Monterey Bay National Marine Sanctuary’s management plan and the
implementation of NOAA’s proposed regulations will substantially improve marine resource and
water quality protection as needed to implement Coastal Act sections 30230, and 30231. The
October 2006 draft Environmental Impact Statement (EIS) and Management Plan for the
MBNMS describes five new or revised regulations that may potentially yield direct or indirect
benefits to water quality and/or marine resources, as follows:

Davidson Seamount - The Proposed Action would incorporate the Davidson Seamount
area into the boundaries of MBNMS. The Davidson Seamount is a biologically
significant area and one of the largest known seamounts in US waters. Its inclusion into
MBNMS would increase the size of the Sanctuary by approximately 15 percent
(equivalent to approximately 585 square nm; 775 square miles; 2,000 square km) and
would protect a greater number of benthic biological resources. Seamounts are known to
offer unique biological environments and to contain unusual species and species
assemblages. The Proposed Action would incorporate changes at MBNMS for this area,
creating added protection for the benthic and surrounding communities of the Davidson
Seamount.

Potential threats to the resources of the Davidson Seamount include bioprospecting,
marine debris/dumping, and harvesting, which would affect endemic species. These
species are known to have lower resilience, on the whole, to disturbance. These threats
also would disturb the benthic habitat and seabed and their associated resources. In
particular, protection from physical damage and collection is needed for the fragile and
long-lived species, such as corals and sponges, that occur in this habitat.

The proposed regulation would protect Davidson Seamount from future disturbance or
from resource exploitation. The standard MBNMS discharge regulations and seabed
disturbance regulations relating to drilling, dredging, seabed alterations, construction,
and anchoring would apply in the DSMZ (with certain exceptions). At depths greater
than 3,000 feet (914 meters) below the sea surface, the NMSP would prohibit moving,
removing, taking, collecting, harvesting, disturbing, breaking, cutting, or other wise
injuring Sanctuary resources (or attempting to do those activities), except for fishing,
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which is prohibited pursuant to the MSA (50 CFR part 660). The Sanctuary would also
prohibit the possession of Sanctuary resources taken from below 3,000 feet within the
DSMZ, except for the possession of fish resulting from fishing, which is prohibited
pursuant to the MSA. The NMSP would rely upon the NOAA Fisheries regulatory
amendments to the Groundfish FMP to regulate any fishing-related impacts below 3,000
feet. The specific amended regulation prohibits fishing with dredge gear, beam trawl,
certain types of bottom trawl, and bottom-contact gear or any other gear that is deployed
at depths greater than 500 fathoms (3000 feet) (71 FR 27408). Therefore, fishing would
take place in the water column above 3,000 feet but not below it and as such fishing
activities would not impact the seamount. By incorporating the seamount into MBNMS,
its resources would be protected, and opportunities would be provided for a better
understanding of the seamount. Therefore, the increased level of resource protection
provided by this Proposed Action would have significant beneficial impacts on the
biological resources of the Davidson Seamount by limiting disturbance or injury.

Deserted Vessels — Prohibiting marine vessel owners from deserting vessels and from
leaving harmful materials on deserted vessels is expected to have direct and indirect
beneficial impacts on biological resources. When a vessel is deserted, the likelihood of a
vessel going aground increases, as does the risk of sinking or spilling its contents,
including fuel, oil, or any other harmful materials left on board (such as fishing gear,
nets, cargo, etc.). These events could result in discharge of harmful toxins, chemicals, or
oils into the marine environment, any of which would reduce the quality of the habitat
both directly (through introduction of noxious materials) and indirectly (through
reduction in available prey or other resources). The proposed requirement would provide
greater protection of habitats, the ecosystem, and a wide range of organisms in the
Sanctuary, because the possibility of incurring a NMSA civil penalty would be an
incentive for owners to remove the vessel before it breaks apart, sinks, or spills its
contents. This would help reduce the risk of discharges of harmful matter into
surrounding waters. Therefore, the Proposed Action would have direct and indirect
benefits on biological resources. Preventing vessel owners from allowing their vessels to
become threats to the marine environment prevents harm to biological resources.

White Shark Attraction— Extending the prohibition on attracting white sharks anywhere
in the Sanctuary, rather than just within State waters, would have the potential to provide
benefits for biological resources. Attraction activities alter natural feeding and breeding
behavior of white sharks. Although there are no currently known white shark attraction
activities that take place beyond State waters, the proposed prohibition would protect the
species from potential threats in the future. This protection is considered a beneficial
impact on biological resources.

Dredge Disposal — SF-12 — The Proposed Action would relocate disposal site SF-12 to
the head of Monterey Canyon. Disposal of dredged material in the ocean adversely
affects the marine environment in numerous ways, including smothering benthic
organisms, increasing water column turbidity, which affects foraging and predator/prey
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relationships, increasing sedimentation and decreasing water quality, and degrading
adjacent habitats. Current impacts from dredge disposal in MBNMS would be shifted
from the present location to the head of the canyon; the result of this move is a decrease
in impacts on biological resources, since the new location is expected to reduce effects of
dredge disposal on the shallow nearshore and dilute it over a deep water canyon.
Placing the material as close to the head of the canyon as possible should increase the
flow of sediment into the deep-sea fan. This would have several effects, including
reducing environmental impacts on local beaches caused by disposal in the nearshore
subtidal area. Disposal in this area has caused material to be washed onshore, resulting
in adverse impacts on beach habitat. Moving the site would also reduce siltation, which
would reduce cloudiness in the water and benefit biological resources. Moving the SF-12
dredge disposal site from its existing location to the new site would not result in any new
impacts associated with dredge disposal. Moving the site is expected to reduce turbidity
associated with dredged sediment washed into the surf zone at Moss Landing, which
causes localized impacts. An increase in the percentage of volume of material that enters
the Monterey Canyon would reduce sedimentation in the nearshore benthic areas north
of the canyon, where much of the disposal occurs at this time. Disposal at the head of the
Monterey Canyon may result in a turbidity current that would move the sediment to the
deep-sea fan. No increase in the volume of dredge material volume is a part of this
action. An overall beneficial impact is expected for biological resources.

Motorized Personal Watercraft - A new definition is proposed for MPWC that would
directly benefit biological resources by reducing disturbances to marine mammals, birds,
sea turtles, and other fauna and flora. The proposed regulatory change would clarify the
definition of MPWC to meet the original intent of the regulation when the sanctuary was
designated in 1992. Redefining MPWC would encompass nearly all MPWCs and would
make them all subject to the existing Sanctuary regulation, which restricts them to the
four zoned areas [as originally designated in the 1992 management plan, as well as a
new, limited use fifth area proposed as part of the current management plan update’].
This would minimize disturbances to marine wildlife caused by MPWC, enhance existing
habitat, and reduce human disturbance and harassment in Sanctuary waters. MPWC are
small, fast, and highly maneuverable craft. Their small size, shallow draft, instant thrust,
and quick reflex enable them to operate at high speeds and close to shore areas that
typically have a high number of biological resources. MPWC commonly accelerate and
decelerate repeatedly and unpredictably and travel at rapid speeds directly toward shore
(versus motorboats, which generally slow down as they approach shore). Current
regulations restrict MPWC to four specific zones within MBNMS. However, the current
definition of MPWC does not cover all types of these watercraft. Watercraft that are
larger and can accommodate three or more persons are not currently included in the
existing definition of MPWC and therefore are not subject to the regulations. These

1% This area, MPWC Zone 5, is proposed to be designated offshore Pillar Point surrounding the location of the
Mavericks surf break and would be available only between December 1% and February 28" during periods when
NOAA'’s National Weather Service declares a high surf warning for Half Moon Bay. This area and the potential
implications of its designation on the Sanctuary’s recreational resources are discussed further on pages 30-36.
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larger models are preferred in the high-energy ocean environment due to their increased
power, range, and towing ability. Additionally, MPWC use is often multiplied since they
are operated in pairs or larger groups. MPWC use is often sustained in a relatively
confined area, potentially concentrating impacts over time in remote areas.

These watercraft are particularly disturbing and harassing to marine mammals and
seabird colonies due to the high noise levels they produce and the associated frequent
speed changes that produce mechanical ratchets and whines underwater, sounds known
to disturb marine mammals and birds. Numerous assessments of MPWC impacts indicate
that unrestricted use by such craft poses a threat to wildlife. For example, these craft are
already restricted in MBNMS and GFNMS [as well as the waters of Marin County and
the Channel Islands National Marine Sanctuary, as discussed and approved in CD-66-92
(Monterey Bay), CDP 2-00-005 (Marin County), CD-101-00 (Gulf of the Farallones) and
CD-036-06 (Channel Islands)] and have been restricted in waters off Maui during the
Hawaiian humpback whale breeding season due to the high incidence of harassment of
the animals that inhabit the coastal zones (Hurley 2004).

MPWC use disturbs wildlife and degrades the habitat of many species. Data has shown
that sounds from MPWC elicited stronger responses in wildlife than that from
motorboats. Studies have also shown a broad range of impacts related to sounds MPWC
produce (both in air and water), causing disturbance reactions in birds and mammals.
Reactions include the following:

» Seabirds abandon their nests and have lower reproductive success (Burger 1998);

» Cetaceans and pinnipeds, especially mother/pup pinnipeds, are disrupted (Green et al.
2002); and

* Species exhibit such reactions as alarm, flight, avoidance, disturbance, changes in
community structure, loss of habitat use, and in some cases, even mortality (National
Park And Conservation Association 1999; Snow 1989).

The additional access MPWCs allow to remote and sensitive shoreline areas increases
wildlife harassment. Slow-moving or unaware animals can be injured or killed by direct
impact with an MPWC. Proposed MPWC restrictions will protect important and sensitive
biological areas at Pebble Beach (Pescadero Point) and Mavericks (Pillar Point), as
well as the nearshore kelp beds and surf areas where sea otters, harbor seals, and sea
lions congregate.

The proposed definition change would expand the current definition to cover all
categories of MPWC and would eliminate the loophole for larger vehicles. Significant
beneficial environmental impacts on biological resources are expected from the
Proposed Action due to the reduction of disturbance to wildlife.

As briefly described above, in recognition of the important and unique recreational resource
provided by the big wave surf break at Mavericks and in an effort to alleviate some of the
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potential adverse affects to the recreational use of this resource by the tow-in surfing community,
the NMSP has committed to designating a seasonal, big wave MPWC zone at Pillar Point. To
ensure that the use of this area by MPWC powered tow-in surfers does not conflict substantially
with its use by traditional paddle-in surfers or result in significant disturbances or adverse affects
to marine life, including the important pinniped and seabird haul-out, foraging, roosting and
mating areas located at and around Pillar Point, the use of the big wave MPWC zone will be
restricted to only periods between December 1% and February 28" when NOAA’s National
Weather Service has issued a high surf warning for Half Moon Bay. These warnings are issued
at times when the wave height at the shoreline in this area reaches or exceeds 20 feet. On
average, NOAA estimates that the conditions necessary for a warning to be issued are met
between zero and ten times each winter. The designation of this big wave MPWC zone will
ensure that this unique big wave surfing resource remains available during periods of high surf
when tow-in surfing at Mavericks is most appropriate. At the same time, the seasonal and
oceanic condition limitations on the use of this zone will serve to restrict use to a minimum
number of days per year and thereby minimize the potential for MPWC use to adversely affect
the marine resources of this area.

Cross-Cutting
The following cross-cutting regulations would apply to Cordell Bank, Gulf of the Farallones and
Monterey Bay National Marine Sanctuaries:

Introduced Species — As noted by NOAA in the project EIS:

Introduced species (also known as nonnative or exotic species) are present in the marine
and estuarine environment and are a major environmental threat to living resources and
habitats of all three sanctuaries. Introduced species alter species composition, threaten
the abundance and diversity of native marine species (especially threatened and
endangered species), and interfere with the ecosystem’s function. They may cause local
extinction of native species either by preying on them directly or by out-competing them
for prey. For example, the European green crab, now found in Elkhorn Slough, Tomales
Bay, Bodega Bay, Bolinas Lagoon, Estero de San Antonio, and Estero Americano, preys
on the young of valuable species (such as oysters and Dungeness crab) and competes
with them for prey and suitable habitats. Introduced species may cause changes in
physical habitat structure.

Once established, introduced species can be extremely difficult to control or to eradicate.
Hundreds of federal programs, state organizations, international organizations and non-
profit organizations have established databases, community outreach, monitoring,
eradication, research and education programs...

Implementing regulations to reduce the number of introduced species entering the
sanctuaries would have a direct beneficial impact on biological resources. There is
currently no language in the sanctuary regulations that addresses introduced species,
though the State of California prohibits the introduction of some nonnative species in its
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waters. The proposed management measures would prohibit the release of introduced
species into the sanctuary...

As a result of the proposed regulation prohibiting introduced species in the sanctuary
...there would be beneficial impacts on biological resources, including maintaining the
natural habitats, species diversity, and ecosystem balance in the sanctuaries. Additional
beneficial effects would include disease prevention and maintenance of native species
genetic makeup.

In addition to these statements regarding the beneficial effects described above that are
anticipated by NOAA as a result of this proposed regulation, NOAA has also disclosed that, as
stated in the NMSP letter of July 16, 2007:

NMSP staff do not consider introducing a new, non-native species into a national marine
sanctuary consistent with the purposes and policies of the National Marine Sanctuary Act
or the designation of these sanctuaries nor is it healthy for these native ecosystems.

The Commission concurs with NOAA’s conclusions above regarding invasive species and the
threat posed to native species, habitats and ecosystems from these exotic organisms. Currently
within California, massive expenditures of time, money and energy are directed towards limiting
the spread of established invasive marine species such as Caulerpa taxifolia, green crab, mitten
crab and seaweed of the genus Undaria, preventing further species releases, and continuing the
monitoring, education and eradication efforts of dedicated staff at agencies and organizations
including the California Department of Fish and Game’s Office of Spill Prevention and
Response and the California State Lands Commission’s Ballast Water Program. In addition,
recent passage of legislation (SB 497 in 2006) has reaffirmed the importance and necessity of the
State of California’s Marine Invasive Species Program and suggested that the efforts to protect
California’s native marine populations from the pressures of resource competition and
displacement caused by exotic invasive species are far from over. Accordingly, the Commission
welcomes the foresight that the National Marine Sanctuary Program has demonstrated in
addressing an obvious regulatory gap by proposing a comprehensive regulation directed toward
prohibiting the release of additional introduced species within the unique and vital marine
ecosystems under NMSP stewardship in the Monterey Bay National Marine Sanctuary.

Despite NOAA’s dedication to invasive species regulation and the well recognized need for
protection against the establishment and spread of invasive species, the NMSP letter of July 16,
2007, substantially changed the invasive species regulatory language that was proposed,
analyzed and advanced in the project EIS and weakened the ability of this regulation to prevent
the release of introduced species within both state and federal waters. Specifically, this letter
clarifies that the new proposed regulation (included in the letter and underlined below) should be
considered by the Commission to replace the introduced species regulation included in the
project EIS and states that:
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After extensive discussions with senior staff from the California Resources Agency and
the California Department of Fish and Game, NMSP staff plan to make a change to
include a process for the NMSP director to *“*authorize™ any approval, permit, or lease by
the State of California in the Monterey Bay National Marine Sanctuary. [underline added
for emphasis and clarity] This authorization process is the same process used by MBNMS
at authorize Commission permits for coastal development (e.g., seawalls, cables,
pipelines, etc.) otherwise restricted by sanctuary prohibitions. Allowing a process of
joint review of potential non-native aquaculture activity in MBNMS provides for both
State and NOAA approval if such an activity is proposed for MBNMS.

This stance represents a departure from the more expansive and protective regulation proposed,
considered and advanced in the project EIS which would prohibit:

introducing or otherwise releasing from within or into the Sanctuary an introduced
species™?, except: (A) striped bass (Morone saxitilis) released during catch and release
fishing activity;

The change to the proposed MBNMS introduced species prohibition advanced by NMSP in the
July 16, 2007, letter has the potential to substantially increase the numbers and locations of
introduced species that are released into the Sanctuary’s waters by providing a means by which
these species could be legally released. Although joint federal and state approval would still be
required to allow introduced species, other than striped bass, to be released into the Sanctuary,
the facilitation on the release of introduced species provided by this regulation appears to conflict
with the goals, mission and stewardship responsibility of the National Marine Sanctuary Program
as well as the marine resource protection provisions of the California Coastal Management
Program (Coastal Act Sections 30230 and 30231). Given the well established and documented
threat that introduced species pose to marine ecosystems and native species, as well as the fact
that the only shellfish aquaculture operations that currently exist within the Monterey Bay area
are dedicated to raising native species, it is difficult to envision a situation in which the release of
introduced species into the Monterey Bay National Marine Sanctuary would benefit the
Sanctuary or its multitude of unique and sensitive marine resources, especially considering that
the goals of the NMSP and Sanctuary explicitly state that the Sanctuary’s primary objective is
resource protection.

Therefore, in the interest of sustaining the productivity, health and vitality of the Sanctuary’s
marine ecosystems and resources, the Commission finds that, as proposed, the introduced species
regulation which would allow for “authorization” of introduced species releases within the
MBNMS is inconsistent with the marine resource protection provisions of the California Coastal
Management Program (Sections 30230 and 30231 of the Coastal Act). To resolve this
inconsistency, the Commission is adopting a condition which would specify that NOAA abandon

1 NOAA has defined “introduced species” as: (1) a species (including but not limited to, any of its biological matter
capable of propagation) that is non-native to the ecosystem(s) protected by the Sanctuary; or (2) any organism into
which genetic matter from another species has been transferred in order that the host organism acquires the genetic
traits of the transferred genes.
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the proposed introduced species regulation and adopt the alternate introduced species regulation
described, analyzed and advanced in the project EIS.

If modified as conditioned to protect the Sanctuary’s marine resources from the adverse effects
of additional introduced species, the Commission finds that the prohibition on introduced species
within the Monterey Bay National Marine Sanctuary would be consistent with the marine
resource and water quality policies of the CCMP (Coastal Act Sections 30230 and 30231).

Clarifications and Additions to Discharge Regulations — The proposed clarifications and
additions to existing discharge regulations are as follows — both existing and proposed
regulations are included below for comparison:

Existing: Prohibits (a)(1)(i) Depositing or discharging, from any location within the
boundary of the Sanctuary, material or other matter of any kind except:
(A) Fish, fish parts, chumming materials (bait) produced and discarded during
routine fishing activities conducted in the Sanctuary;
(B) Water (including cooling water) and other biodegradable effluents incidental
to use of a vessel in the Sanctuary and generated by: Marine sanitation device
approved by the United States Coast Guard; routine vessel maintenance, e.g. deck
wash down; engine exhaust; or meals on board vessels.

Proposed: Prohibits (a)(1)(i) Discharging or depositing, from within or into the
Sanctuary, other than from a cruise ship or any other vessel of 300 or more gross
registered tons with sufficient holding tank capacity, any material or other matter except:
(A) Fish, fish parts, or chumming materials (bait) used in or resulting from lawful
fishing activity within the Sanctuary and discharged or deposited while
conducting lawful fishing activity within the Sanctuary;
(B) Biodegradable effluents incidental to vessel use and generated by: an
operable Type I or Type Il marine sanitation device (U.S. Coast Guard
classification) approved in accordance with section 312 of the Federal Water
Pollution Control Act, as amended, (FWPCA) 33 U.S.C. 1322. Vessel operators
must lock all marine sanitation devices in a manner that prevents discharge of
untreated sewage;
(C) Biodegradable material or other matter from a vessel resulting from deck
wash down or vessel engine cooling water; or
(D) Vessel engine exhaust.
(ii) Discharging or depositing, from within or into the Sanctuary, any material or other
matter from a cruise ship or any other vessel of 300 or more gross registered tons with
sufficient holding tank capacity except vessel engine cooling water.
(iii) Discharging or depositing, from beyond the boundary of the Sanctuary, any
material or other matter that subsequently enters the Sanctuary and injures a Sanctuary
resource or quality, except as listed in paragraph (a)(1)(i) and (a)(1)(ii) of this section.
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The discharge of liquid wastes from vessels in the Sanctuary has the potential to negatively
affect both biological resources and water quality inside the Sanctuary as well as in surrounding
waters outside of the Sanctuary’s borders as contaminated water could easily flow out of the
Sanctuary and into these areas. Potential impacts from vessel discharges include release of
invasive species and parasites in ballast water and untreated sewage, eutrophication and
promotion of plankton blooms from nutrient laden discharges and release of harmful chemicals,
paints, oils and non-biodegradable pollutants in deck wash down water. The proposed regulatory
modifications and additions described above are targeted at minimizing these impacts within and
outside the Sanctuary by (1) clarifying the existing regulatory language to facilitate compliance
and (2) specifying that additional discharges will also be prohibited. Clarifying the language of
Sanctuary discharge regulations in this way, so that discharge prohibitions are clearer and more
consistent in Sanctuary waters, is likely to have an overall direct beneficial effect on biological
resources in the Sanctuary by facilitating compliance by Sanctuary users and thereby reducing
the likelihood that harmful releases of liquid pollutants will occur. Similarly, the new discharge
regulations being proposed may also serve to decrease the types and quantities of potentially
harmful discharges such as non-biodegradable wastes from deck wash down, wastes associated
with meals on board vessels (food, plastics, trash, etc.), graywater, bilge water, ballast water,
untreated or minimally treated sewage from non-cruise ship vessels, as well as large volumes of
sewage and biodegradable effluents associated with cruise ship and large vessel discharges from
entering Sanctuary waters and causing injury, harm or death to living Sanctuary resources.

As noted in the EIS:

The new regulations under the Proposed Action would provide greater protections to the
Sanctuary’s waters from vessel pollution and all associated impacts and would thus have
direct beneficial impacts on biological resources. There would also be indirect impacts
as a result of better water quality, which would in turn create better habitat and improve
conditions for biological resources. In addition, this would benefit fish populations and
other species that rely on fish for prey...

The Proposed Action requires use of Type I or Type Il MSD, in order to discharge
treated sewage, operated in a manner that prevents discharge of untreated sewage. The
Proposed Action also requires that deck washdown be biodegradable, clarifies that
ballast waters and oil wastes from bilge pumping are prohibited, and prohibits
discarding food overboard. NOAA proposes to clarify its regulations that already require
the use of Type | or 11 MSD devices for any treated sewage discharge throughout the
sanctuaries’ waters. The clarification would make it understood that use of a Type Il
MSD (a holding tank of untreated sewage) is allowed but that a discharge from a Type Il
MSD would be prohibited in the sanctuaries. Additionally, the proposed regulation
requires that the boat users lock (secure) the valves on such systems to prevent users
from bypassing the storage of sewage and directly discharging the untreated sewage.
This regulation is meant to facilitate enforcement by the Coast Guard to prevent
accidental discharge and reduce the discharge of raw sewage into sanctuary waters.
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MSD regulations address the discharge of raw sewage, which has a specific harmful
biological impact.

The clarification of the existing regulations may increase compliance and enforceability
and reduce unintentional violations relating to the use of MSDs in the sanctuaries. This is
expected to result in a decrease in the discharge of raw sewage from vessels, which in
turn is expected to benefit water quality by reducing fecal coliform bacteria and other
associated viruses and pathogens in the marine environment. Since the Proposed Action
has the potential to reduce the quantity of sewage discharge into the sanctuaries, it would
have potential significant beneficial future impacts on biological resources, as a result of
improved water quality and associated habitat benefits.

As described previously, NOAA is also proposing a new regulation that prohibits cruise ship and
large vessel discharges throughout the Sanctuary. Cruise ships, as defined under the proposed
regulations to include all vessels with 250 or more passenger berths for hire, and all vessels of
300 gross registered tons or more with sufficient holding tank capacity to contain sewage and
graywater while the vessel is within the Sanctuary, would no longer be permitted to discharge
biodegradable effluents (both treated and untreated sewage and graywater), deck wash, treated
wastewater, or any other materials other than vessel engine cooling water into the Sanctuary.
The primary concerns associated with cruise ships and large vessels are the large volumes of
discharges and wide array of pollutants (e.g., sewage, graywater, oily bilge water, hazardous
waste, and solid wastes) that may be discharged due to the sheer size, passenger and crew
capacity, and environmental practices of these vessels. Proposed changes to existing discharge
regulations would affect how current activities within the Sanctuary are conducted and represent
a substantial increase in the level of marine resource and water quality protections provided by
MBNMS regulations as compared to existing regulations. In addition, through coordination with
Commission and Regional Water Quality Control Board staff, NOAA has committed to ensuring
that MBNMS vessel discharge prohibitions remain consistent with existing California State law.
As demonstrated in the NMSP letter of July 16, 2007, NOAA is aware of the recently enacted
Clean Coast Act (SB 771) and has agreed to “plan to propose a new regulation to address sewage
and graywater discharges from vessels of 300 gross registered tons or more. Mirroring state
regulations, [namely, the Clean Coast Act,] the prohibition would only apply if vessels have
sufficient holding tank capacity when in Sanctuary waters.” This commitment is reflected in the
existing versus proposed vessel discharge language included on page 24 and has been reflected
in the proposed project currently being considered in this consistency determination.

This commitment was established in recognition of the fact that potentially harmful sewage and
graywater discharges could be released from both cruise ships and other large oceangoing
vessels and that the Clean Coast Act, which became effective on January 1, 2006, was structured
to specifically target these classes of discharges. Additionally, the proposed vessel discharge
regulation is consistent with the purpose of the Commission’s conditional concurrence when this
same issue arose during review of the Channel Islands National Marine Sanctuary management
plan update (CD-036-06) and both addresses the potential threat to State waters and marine
resources posed from vessel discharges released in Sanctuary waters that subsequently enter
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State waters, and enhances consistency between Sanctuary discharge regulations and existing
California State law. The Commission therefore finds that the proposed regulatory changes will
substantially enhance water quality and marine resource protection within the Sanctuary and will
eliminate or reduce the occurrence of a number of activities that would be inconsistent with both
California State law and the goals and objectives of the Sanctuary. The Commission also agrees
with NOAA that the regulatory additions and revisions described above would be consistent with
the marine resource and water quality policies of the CCMP (Coastal Act Sections 30230 and
30231).

Conclusion

The Commission finds that, as conditioned, the above regulatory changes will substantially
enhance water quality and marine resource protection within the Sanctuary and will eliminate or
reduce the occurrence of a number of activities that would be inconsistent with the goals and
objectives of the Sanctuary. If modified as conditioned, the Commission therefore agrees with
NOAA that the regulatory additions and revisions described above are consistent with the marine
resource and water quality policies of the CCMP (Coastal Act Sections 30230 and 30231).

C. Commercial and Recreational Fishing. Aside from the commercial fishing protection
afforded under Section 30230, quoted above on page 11, Sections 30234 and 30234.5 provide for the
need to protect commercial and recreational fishing opportunities, as follows:

30234: Facilities serving the commercial fishing and recreational boating industries shall be
protected and, where feasible, upgraded. Existing commercial fishing and recreational
boating harbor space shall not be reduced unless the demand for those facilities no longer
exists or adequate substitute space has been provided. Proposed recreational boating facilities
shall, where feasible, be designed and located in such a fashion as not to interfere with the
needs of the commercial fishing industry.

30234.5: The economic, commercial, and recreational importance of fishing activities shall be
recognized and protected.

Several of the regulatory changes proposed by NOAA as part of the management plan review have the
potential to both indirectly and directly affect commercial and recreational fishing activity within the
Sanctuary. NOAA anticipates that overall, the changes that it has proposed will have a largely
beneficial impact on fishing activities and will therefore be consistent with the specific policies of
Coastal Act sections 30234 and 30234.5, as explained below.

Regarding the proposed regulations that would provide enhanced seabed and benthic habitat protection
within the Sanctuary, the EIS and Management Plan describe the potential direct and indirect impacts
that these regulations would have on commercial and recreational fishing:

Discharges from Outside the Sanctuary — This proposed change would have minor
beneficial impacts on fish species populations and their respective commercial and
recreational fisheries from a decrease in pollution entering and impacting sanctuary
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resources, including fish. There may be some instances when fishing vessels may need to
store non-biodegradable wastes and dispose of on them onshore or further from the
sanctuary, if they could enter the sanctuary and cause injury to sanctuary resources.
However, these requirements would have minimal impacts to the fishing industry.
Overall, the improvements in water quality and associated benefits to fisheries would
have minor beneficial impacts to fisheries.

Deserted Vessels — This regulation may have some minor adverse impacts on the
commercial fishing industry, as it would place an additional economic burden on vessel
owners to ensure that a capsized or otherwise incapacitated vessel be salvaged and not
abandoned and to ensure that any hazardous substances are removed from an abandoned
vessel. However, the intent of this regulation is to ensure that vessel owners take
responsibility for their vessels before additional damage can be done to Sanctuary
resources. It is far less expensive to a vessel owner to salvage their incapacitated vessel
than to pay fines, fees, costs associated with response, damage assessment, and
restoration activities should the vessel ground on shore and cause damage to Sanctuary
resources. While this may be an immediate burden for the vessel owner, the overall risk
of an individual boat being abandoned is relatively small, and the impact on the
commercial fishing industry as a whole is considered minor. Reducing the risks of
hazards posed by abandoned vessels would have beneficial effects on fisheries and
fishing operations and activities.

Davidson Seamount — The proposed regulation would include incorporating a
rectangular area around the Davidson Seamount in MBNMS and including most of the
existing MBNMS sanctuary regulations. The rectangular area would be centered on the
top of the Davidson Seamount and consist of approximately 585 square nm (841 square
miles; 2,100 square km) of ocean waters and submerged lands thereunder.

The proposed regulation would protect Davidson Seamount from future disturbance or
from resource exploitation. The standard MBNMS discharge regulations and seabed
disturbance regulations relating to drilling, dredging, seabed alterations, construction,
and anchoring would apply in the DSMZ (with certain exceptions). At depths greater
than 3,000 feet (914 meters) below the sea surface, the NMSP would prohibit moving,
removing, taking, collecting, harvesting, disturbing, breaking, cutting, or other wise
injuring Sanctuary resources (or attempting to do those activities), except for fishing,
which is prohibited pursuant to the MSA (50 CFR part 660). The Sanctuary would also
prohibit the possession of Sanctuary resources taken from below 3,000 feet within the
DSMZ, except for the possession of fish resulting from fishing, which is prohibited
pursuant to the MSA. The NMSP would rely upon the NOAA Fisheries regulatory
amendments to the Groundfish FMP to regulate any fishing-related impacts below 3000
feet. These NOAA Fisheries amended regulations prohibit fishing with dredge gear, beam
trawl, certain types of bottom trawl, and bottom contact gear or any other gear that is
deployed greater than 500 fathoms (3,000 feet) (71 FR 27408). Therefore fishing would
take place in the water column above 3,000 feet but not below it and as such existing
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fishing activities would not impact the seamount. By incorporating the seamount into
MBNMS, its resources, including fish habitats, would be protected. Therefore, the
increased level of resource protection provided by this Proposed Action would have
minor beneficial impacts on the fisheries of the Davidson Seamount by preventing any
type of disturbance or injury to fish or fish habitat.

There are only two commercial fisheries that now operate in the area of the Davidson
Seamount, drift gillnetting for swordfish and sharks, and trolling for albacore tuna.
These fisheries operate only in the top 164 feet (50 meters) of the water column and
would not be affected. It is unlikely that any fisheries would have future interest in the
deep habitats (beyond 3,000 feet depth) of the Davidson Seamount.

Designating this area as part of MBNMS would have other minor adverse socioeconomic
impacts on the fisheries. Namely, all the discharge restrictions that would apply to the
MBMNS would apply to this new area. Compliance with these discharge regulations
would not place a substantial burden on commercial fishing operations. The resource
protective measures included in the MBNMS regulations, considered collectively, would
cause a slight reduction in environmental health risks for fish populations and could
result in minor beneficial impacts on these populations. In summary, there would be less
than significant adverse economic and operational impacts from this proposed action on
commercial fisheries, and minor beneficial impacts on fish populations.

Regarding the effects that NOAA’s proposed new and clarified cross-cutting regulations on the
discharge of materials from vessels within the Sanctuary, NOAA states:

Clarifications to Discharge Regulations — There are several proposed regulatory
modifications that would limit general vessel discharges and clarify requirements for use
of Marine Sanitation Devices within the Sanctuaries. These regulations...are expected to
have beneficial impacts on the water quality of the marine sanctuaries. The beneficial
water quality impacts would likely in turn have minor benefits for commercial fish
species. Fish species would be exposed to fewer contaminants and bacteria and would
therefore potentially have a reduced risk of health problems. Better water quality would
also create better habitat, which would benefit fish populations and potentially result in
increased reproductive success and increases in population sizes.

Complying with the proposed discharge amendments could result in slight adverse
socioeconomic effects on fishermen within the sanctuaries. Fishing vessels would no
longer be able to dispose of waste from meals into the sanctuary, which may require
some vessels to upgrade their on-vessel disposal facilities so that they could store their
waste onboard until they could dispose of it dockside. Fishing vessels would only be
allowed to use biodegradable materials in deck washing if they wish to allow the
washings to drain into the sanctuaries. Those vessels wishing to discharge their washings
into the sanctuaries that do not currently use biodegradable cleaning products would
need to change to such products. The potential change in waste disposal facilities and
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cleaning products may result in minor, increased costs to fishing operations. It should be
noted that discharge regulations provide exceptions for fish, fish parts or bait/chumming
materials resulting from lawful fishing activity.

The proposed discharge regulations would require fishing vessels to discharge other
wastewaters (graywater and black water) using a Type I or Type Il MSD, or, if they are
using a Type 11 MSD, to hold the waste until they are either out of the sanctuaries or
pump out the waste at a harbor pumpout facility... The only new requirement in the
proposed regulations is that fishermen may have to upgrade their MSD equipment, so
that it could not discharge untreated sewage. This requirement may pose a minor burden
on boat owners who have not purchased a lock or clasp to ensure the effective operation
of the MSD. However, the impact of this addition is negligible. The benefits of doing such
activity would actually improve fishing habitat in the long term.

In summary, the proposed regulations would have minor beneficial impacts on
commercial fish species but may have some minor adverse impacts on some fishing
vessels. The proposed regulatory change would not cause a substantive economic loss to
the commercial fishery industry; therefore, it is not considered to create a significant
adverse impact.

Cruise Ship and Large Vessel Discharge Prohibition — By preventing almost all cruise
ship [and large vessel] discharge into the sanctuaries, this provision would result in a
minor indirect beneficial impact on commercial fish species through an increase in water
quality. Eliminating the potential for substantial discharges of treated wastewater,
graywater, oily bilge water, and ballast water would have a direct beneficial effect on
water quality in the sanctuaries. Improved water quality would have indirect beneficial
effects on fish habitat and fishing activities.

In addition, as proposed, the cruise ship and large vessel discharge prohibition would not have
the potential to adversely affect those fishing vessels large enough to fall within the 300 gross
registered ton or more threshold (most commercial and recreational fishing vessels that operate
within the Sanctuary are less than 300 gross registered tons) because the regulation specifically
excepts those vessels without sufficient holding tank capacity from retaining discharges on
board. This regulation would not require those vessels without sufficient capacity to purchase or
invest in upgrading their holding tanks.

Cross-Cutting

In reference to the additional proposed cross-cutting regulation that would prohibit the release of
introduced species into the Sanctuary and how this regulation may affect recreational and
commercial fishing activities within the Sanctuary, NOAA notes the following:

Release of Introduced Species — Controlling the number of introduced species could have
both beneficial and adverse effects on fisheries. The Proposed Action could benefit
fisheries by limiting the competition between introduced and native species, thus
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improving the ongoing stability of the native species populations, improving stability in
the numbers of native species available for catch, and helping to stabilize the potential
for future revenues derived from commercial catch within the sanctuaries. In this regard,
the Proposed Action would have a beneficial impact on commercial fisheries.

One of the pathways for the introduction of species into the sanctuaries is through
commercial fishing operations, specifically, baiting and processing. The Proposed Action
would potentially require commercial fisheries to alter their baiting and processing
methods so as to reduce the likelihood for the introduction of species into the sanctuaries.
These alterations may increase the burden on the fisheries. This requirement may have
minor adverse impacts on commercial fisheries.

Due to the potential for both beneficial and adverse impacts, the Proposed Action is
expected to have no net impact on commercial fisheries.

Conclusion

As described above, none of the proposed regulations prohibit or significantly limit commercial
or recreational fishing activity within the Sanctuary. The proposals instead either change the
regulatory language to clarify that lawful fishing activity is exempt from regulation (as described
under the regulations for seabed and benthic habitat protection), include provisions that enhance
the quality of fishing activity (as described under the regulations on vessel discharges within the
Sanctuary), support existing laws that regulate fishing (as described under the regulations on
taking or possessing marine mammals, sea turtles or seabirds within the Sanctuary) or result in
less than significant adverse impacts to commercial and recreational fishing (vessel discharge
regulations). NOAA states that the Sanctuary cannot support the activities prohibited by the
regulations listed above, that such activities are incompatible with other activities that occur
within the Sanctuary, and that these regulations are necessary to protect the natural resources
within the Sanctuary from harm and misuse. The Commission agrees and therefore finds that the
proposed prohibitions are consistent with Sections 30234 and 30234.5 of the Coastal Act.

D. Public Access and Recreation. The Coastal Act provides for the protection
of public access in Sections 30210 and 30214:

30210: In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people consistent with public safety needs and
the need to protect public rights, rights of private property owners, and natural resource
areas from overuse.

30214: (a) The public access policies of this article shall be implemented in a manner
that takes into account the need to regulate the time, place, and manner of public access
depending on the facts and circumstances in each case including, but not limited to, the
following:
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(2) The capacity of the site to sustain use and at what level of intensity. . . .

In addition, Section 30220 of the Coastal Act also provides for the protection of water-oriented
recreation:

30220: Coastal areas suited for water-oriented recreational activities that cannot readily be
provided at inland water areas shall be protected for such uses.

The Sanctuary’s 276 miles of coastline provide substantial recreational resources for kayakers,
recreational sailors and boaters, SCUBA divers, birders, marine mammal and other wildlife
watchers, as well as surfers and motorized personal watercraft (MPWC) users. It has been
estimated that the central coast of California — including all of the MBNMS - is one of the most
popular surfing areas in the world, serving as home to 45 percent of the nation’s 1.6 million
surfers in 2002, and likely even more today.*? In addition, highly scenic areas such as the Big
Sur coast and Monterey Peninsula provide exceptional opportunities for recreational kayakers
and boaters while the abundance of rocky reef and kelp forest habitats in these areas are world
renowned diving locations. Several of the proposed changes to the regulations contained within
the Sanctuary’s management plan have the potential to affect public access and recreational
opportunities within the Sanctuary. The Commission must determine if NOAA’s proposed
regulations on the release of introduced species, discharges from vessels, deserted vessels,
dredge disposal, motorized personal watercraft use and white shark attraction as well as those
regulations providing protection for the Sanctuary’s historic and cultural resources and the
benthic habitats and ecosystems of the Davidson Seamount are consistent with the above public
access and recreation policies of the Coastal Act. NOAA reported the following in its EIS:

Deserted Vessels — Prohibiting marine vessel owners from deserting vessels and from
leaving harmful matter aboard grounded or deserted vessels could indirectly be a
beneficial impact on recreational resources. When a vessel is left unattended, there is a
potential risk of discharge of harmful matter (e.g., fuel or motor oil) into the marine
environment or risk of physically damaging habitats, impairing a majority of the
recreational activities in the Sanctuary, including fishing, surfing, diving and swimming.
Therefore, this regulatory change would result in a beneficial impact on recreational
resources, by reducing the potential for harmful discharges that could affect recreation
resources.

Davidson Seamount — Adding the Davidson Seamount to the boundary of MBNMS would
have minimal impacts on recreation. Prohibiting or regulating activities that could
impact benthic communities is not likely to have an impact on recreational uses since
there is no evidence that any significant recreational activity takes place at Davidson
Seamount.

12 Enhler, Leeworthy and Wiley 2003.
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Historical and Cultural Resources — Amending the administrative language regarding
historical and cultural resources would have a minor positive impact on recreational
resources within the Sanctuary. These cultural and historical resources will be protected
and left in the Sanctuary for others to enjoy or even dive on.

White Shark Attraction - Currently white shark attraction is already prohibited in state
waters of MBNMS. This proposed regulation would extend the prohibition to federal
waters to make the regulation more consistent throughout the entire Sanctuary and with
the proposed regulation in GFNMS [Gulf of the Farallones National Marine Sanctuary].
However, unlike GFNMS where this activity occurs around the Farallon Islands, this
activity does not occur in these deeper offshore waters of MBNMS because there are
many fewer white sharks and they are not easily accessed in concentrated feeding areas
such as the Farallon Islands. Therefore, no impact on this type of recreational use is
expected.

Dredge Disposal — Redefining and officially locating disposal site SF-12 would reduce
the probability of accidental release of dredged material in areas of the Sanctuary used
for recreation. The purpose of this proposal is to reduce impacts on local beaches and
nearby harbors and estuaries caused by current disposal in the nearshore subtidal area.
Movement of the site to the head of the Monterey Canyon may reduce existing impacts
associated with dredged sediment being washed into the surf zone at Moss Landing and
deposited in the beach, harbor and estuary areas. This action would have a beneficial
impact on recreational activities, by improving the beach environment for recreational
use.

Motorized Personal Watercraft — As described previously in this report and further clarified in
the July 16, 2007 NMSP letter to the Commission:

The existing regulations restrict use of motorized personal watercraft (MPWC) in the
Monterey Bay National Marine Sanctuary to four zones near the harbors of Monterey,
Santa Cruz, Moss Landing, and Pillar Point. However, the current definition of MPWC
does not cover all types of existing MPWC. Watercraft that are larger and can
accommodate three or more passengers are not subject to the regulations because they
are not included in the current definition. To address these concerns, changes are
proposed to the current definition that would cover all categories of MPWC and that
would therefore eliminate the loophole in the current regulation.

Commission staff commented about the need to develop a special use program to
facilitate the training of public safety personnel and to ensure the safety and continuance
of a limited number of special tow-in and paddle-in surfing competitions and activities
such as those held at Mavericks near Pillar Point. Commission staff encouraged the
NMSP to consider proposals developed by traditional and tow-in surfing communities in
the region as we moved forward with implementing the MPWC Action Plan.
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NMSP staff emphasize this prohibition does not apply to activities necessary to respond
to emergencies threatening life, property or the environment. Therefore, a bona fide
public safety agency engaged in life saving activities is not restricted by this regulation.
NMSP staff are also committed to developing official protocols for training of public
safety personnel and has already begun working with regional public safety agencies to
develop a program to permit this activity.

Regarding special tow-in activities and competitions, NMSP staff [has amended the
proposal currently before the Commission to reflect the] plan to create a new MPWC
zone at the Mavericks surf break [as shown in Exhibit 4]. This zone would be limited to
large wave conditions, avoiding time periods when wildlife are most vulnerable to
disturbance or when wildlife are found in peak concentrations [by restricting access and
use to only periods when NOAA’s National Weather Service declares a high surf
warning for Half Moon Bay between December 1% and February 28" of each year™]. An
access route to this new zone from Pillar Point Harbor will be created to avoid sensitive
marine mammal, seabird, and shorebird areas (e.g. Fitzgerald Marine Reserve and reef
off Pillar Point). This new large wave zone should help avoid user conflicts with paddle-
in surfing activities.

In addition, NMSP staff plan to establish a permit program for a commercially sponsored
surfing competition at Mavericks, which involves the use of MPWC as support vessels
(generally, one is held at Mavericks per year).

MPWC, also known by the brand names of the popular models Jetski and Waverunner, are small,
fast, and highly maneuverable craft that possess unconventionally high thrust capability and
horsepower relative to their size and weight. This characteristic enables them to make sharp turns
at high speeds and alter direction rapidly while maintaining controlled stability. Their small size,
shallow draft, instant thrust, and “quick reflex” enable them to operate closer to shore and in
areas that would commonly pose a hazard to conventional boats operating at comparable speeds.
Many can be launched across a beach area, without the need for a launch ramp. Most MPWC are
designed to shed water, enabling an operator to roll or swamp the vessel without serious
complications or interruption of vessel performance. The ability to shunt water from the load
carrying area exempts applicable MPWC from Coast Guard safety rating standards for small
boats. MPWC often are designed to accommodate sudden separation and quick remount by a
rider. MPWC are not commonly equipped for night operation and have limited instrumentation
and storage space compared to conventional vessels. Many MPWC propelled by a directional
water jet pump do not have a rudder and must attain a minimum speed threshold to achieve
optimal maneuverability.

Water jet-propelled MPWC gained mainstream popularity in the US in the 1980s, and sales
accelerated through the mid-1990s. Their size, power, speed, and sophistication have advanced

3 NOAA’s National Weather Service office issues a “high surf warning” for Half Moon Bay when wave heights at
the shoreline reach or exceed 20 feet. On average, these warnings may be issued between zero and ten times
between December 1% and February 28™ of each year.
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steadily. Some current models can carry up to 4 passengers and achieve maximum speeds
between 30 and 60 or more miles per hour. Engine size, horsepower ratings, and vessel range
and endurance have increased over time.

According to the analysis conduced by NOAA in the project EIS, although the Sanctuary’s
original regulations, reviewed and determined to be consistent with the CCMP by the
Commission in CD-66-92, were meant to prohibit all MPWC use in the Sanctuary’s waters, the
loophole described above, in conjunction with advances in the design and passenger capacity of
MPWC since 1992, have enabled some modern classes of watercraft to be used in the Sanctuary
outside of the four designated MPWC zones. As described in the EIS, currently:

The two primary uses for MPWC in MBNMS are public safety and recreation. The main
type of public safety use of this type of vessel is for search and rescue, although some
patrol work is also performed using MPWC. Additionally, public safety organizations,
including some from outside the Sanctuary, conduct MPWC training sessions in the
Sanctuary in order to prepare for search and rescue work. Recreational use of MPWC in
MBNMS includes [three] categories, general recreational riding, tow-in surfing [and
tow-at surfing]. Because the waters of MBNMS are generally colder and rougher than
those of inland lakes and reservoirs, few MPWC owners choose to ride in the Sanctuary
rather than in lakes, and as a result there is little of this type of recreational activity.
However, MPWC use for tow-in [and tow-at] surfing has increased substantially in the
past five years.

Formal statistics documenting the use of MPWC within the boundaries of MBNMS are
not collected... However, based upon reports from harbormasters and NOAA
enforcement personnel, MBNMS estimates that 1,200 MPWC trips were conducted in the
Sanctuary in 2002, which represents repeated activity of approximately 150 individual
MPWC...

According to interviews, the majority of MPWC use in MBNMS occurs at surfing spots in
San Mateo, Santa Cruz, and Monterey counties... and most or all of the growth in such
use, is related to tow-in surfing. The difficulty lies in documenting just how popular tow-
in surfing has become. Insufficient statistical data exist to document the growth of tow-in
surfing, but anecdotal evidence suggests that this activity is a very small subset of
surfing.

Information developed by NOAA in Ecosystem Observations for MBNMS (NOAA 2000)
suggests that most of the surfing in Monterey Bay occurs in and around Santa Cruz.
According to estimates in this document, the average daily number of people surfing in
and around Santa Cruz is 300. In contrast, interviews with harbor personnel at Santa
Cruz indicate that only 30 to 50 MPWC are launched there per year, and only 60 percent
of these were for the purpose of tow-in surfing. This may be growing by 5 percent per
year.
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Field interviews also show that tow-in surfing is an extremely small portion of surfing. It
is estimated that the Monterey Peninsula/Carmel Bay area has only six regular tow-in
surfers, and that both Moss Landing and Santa Cruz have approximately the same
number. However, tow-in is becoming increasingly popular at Moss Landing and around
Monterey Peninsula. Tow-in surfing can also be considered necessary at some locations
along the central/northern California coast. The Pillar Point area, most notably
Mavericks, has the highest number of regular tow-in surfers, with as many as 20 two-man
teams regularly operating there. Mavericks is a world-renowned big-wave location one
quarter mile off the coast of Half Moon Bay within the MBNMS. MPWCs are typically
used at this site for access and safety precautions due to waves that can crest at over 50
feet and remarkably strong currents, jagged rocks, shallow reefs, and frigid water
temperatures (Mavericks Surf Ventures, LLC 2006). MPWCs are commonly used at the
Mavericks Surf Contest for photographers to document the contest and to rescue
competitors when necessary. The harbors at Monterey, Moss Landing, Santa Cruz, and
Pillar Point are the primary locations for launching MPWC within MBNMS. Morro Bay
Harbor is also a launch site, but it is 15 miles (24 km) past the southern end of the
Sanctuary and sees very little MPWC launch activity related to the Sanctuary.

The project EIS further details MPWC use in the Sanctuary and assesses the potential affects of
the proposed change in the definition of MPWC on these uses:

As described [previously], MPWC use in MBNMS is confined to four existing designated
zones. However, some larger MPWC do not fall under the sanctuary’s current definition
of MPWC and therefore are not confined to the four zones. Altering the definition of
MPWC to include a broader range of vessels, including increased rider capacity
watercraft, would limit their operation to the four existing designated MPWC zones. The
only exception to this regulation would be for emergency use by public safety agency
personnel. For training of those public safety personnel during non-emergency
situations, permits could be made available. Permits would be limited to training for
public safety organizations with jurisdiction within the Sanctuary. MPWCs are used in a
variety of environments and in a variety of ways in the Sanctuary. One of the primary
uses is for “tow-in’” and “tow-at™ surfing. In “tow-in"” surfing, MPWC use has allowed
surfers to catch waves that are too large and consequently traveling too fast to catch by
paddling. According to interviews with surfers and state and local personnel, most tow-in
surfing activity occurs in big-wave conditions (larger than 15 feet), which are most often
associated with the storms that occur between October and March. However, MPWC use
has spread to towing surfers into more moderately sized waves that can also be ridden by
paddling. Additionally, there has been an increase in what is known as “tow-at” surfing
where MPWC are used to sling a surfer at smaller waves at high speeds.

There have been some anecdotal reports of increased use of MPWC in traditional
paddle-in surf spots, causing some conflict between the two types of surfers, as well as
conflict between MPWC users and other recreational uses of the Sanctuary, such as
kayakers and wildlife-watchers. Restricting all MPWC to the designated zones would
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eliminate this conflict, which would have a beneficial impact on other recreational users
in areas outside the MPWC zones.

Eliminating all MPWC from use outside the MPWC zones would result in a significant
adverse impact by creating a long-term preemption of the recreational use of MPWC to
surf big waves, [except, as described previously, during winter periods of local high surf
advisory within the planned MPWC Zone 5] at Mavericks. The MPWC prohibition would
restrict all non-emergency MPWC use including two of the primary uses, “tow-in" and
“tow-at’ surfing. These activities [most commonly] occur at Moss Landing, Pescadero
Point and at ““Mavericks™ off of Pillar Point, among other places. While the Mavericks
surfing competition does not permit the use of MPWC for tow-in purposes, professional
and recreational surfers practice at Mavericks using MPWCs, and MPWC are used
during the competition by photographers, spectators, and rescue personnel. During such
competitions public rescue personnel could be permitted to continue to provide a safety
presence.

Impacts on other recreational MPWC use would not be significant because MPWC could
still be used in the four designated MPWC zones in the sanctuary.

As suggested in the project EIS, the impact of the MPWC prohibition on recreation could be
mitigated by the issuance of permits for tow-in surfing at Mavericks. The NMSP’s commitment
to establish a permit program for a commercially sponsored surfing competition at Mavericks, as
described in the July 16, 2007, NMSP letter to the Commission, as well as the further
commitment, also detailed in this letter, to establish a seasonal big wave MPWC zone at this
location (accessible from December through February during periods when NOAA'’s National
Weather Service issues a high surf warning for Half Moon Bay), would substantially reduce the
potential adverse affects on the Sanctuary’s recreational resources resulting from the proposed
prohibition on MPWC. In addition, by limiting the use of MPWC and the occurrence of tow-in
surfing at Mavericks to only periods of very large surf, it is anticipated that this regulation will
serve to alleviate some of the conflicts that have arisen at this location between different groups
of recreational users, primarily between the traditional paddle-in surfing community and the tow-
in surfing community. The planned seasonal big wave MPWC zone at Pillar Point would
continue to enable the use of this unique surfing resource in a responsible manner by both tow-in
surfers and traditional paddle-in surfers, and, as discussed on page 18, will minimize the
potential for adverse impacts to the Sanctuary’s marine biological resources resulting from
unrestricted MPWC use.

As discussed in the Commission’s findings on consistency determination CD-101-00 (Gulf of the
Farallones National Marine Sanctuary), regulation of the use of MPWCs is consistent with the
public access policies of the Coastal Act. In their review, the Commission found:

The proposed regulations do not prohibit coastal access to or recreation within the
Sanctuary, but instead regulate the manner and place of public access and recreation
consistent with the facts and circumstances concerning the capacity of the Sanctuary to
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sustain the type and intensity of recreational use. Substantial evidence is provided by
NOAA to demonstrate that the Sanctuary cannot support the use of MPWC and that such
use is incompatible with other public access and recreation activities and the need to
protect natural resources within the Sanctuary from harm and overuse. Therefore, the
Commission finds that the proposed prohibition of MPWC are reasonable and necessary
regulations of the place and manner of public access, and are consistent with Sections
30210 and 30214(a)(2) of the Coastal Act.

The proposed change to the MBNMS regulatory definition of MPWC brings up many of the
same issues addressed in the above findings adopted by the Commission in CD-101-00. As
detailed on pages 16-18 of this report, NOAA has provided evidence and analysis that the
Sanctuary cannot support the unrestricted use of MPWC and that such use is incompatible with
the Sanctuary’s marine biological resource protection objectives and stewardship responsibilities.
Through NOAA'’s analysis it is clear that, similar to the existing prohibitions on MPWC use in
the Gulf of the Farallones National Marine Sanctuary and the Channel Islands National Marine
Sanctuary, the proposed regulations on MPWC in the Monterey Bay National Marine Sanctuary
do not prohibit coastal access to or recreation within the Sanctuary, but instead regulate the
manner and place of public access and recreation consistent with the facts and circumstances
governing the capacity of the Sanctuary to sustain the type and intensity of recreational use.

Regarding Coastal Act Section 30220 and the need for protecting coastal water oriented
recreational activities that cannot be provided at inland waters, the Commission’s findings on
coastal development permit 2-00-005 (Marin County) explain that MPWC can be used at other
inland water areas outside of the Sanctuary:

[M]PWC can be operated at inland water areas as readily as in coastal waters... Therefore,
the operation of [M]PWC is not a recreational activity that cannot readily be provided at
inland water areas.

In addition, MBNMS has four existing MPWC use zones dedicated to providing opportunities
for MPWC recreation in coastal waters and the prohibition of MPWC use outside of these zones
was originally found to be consistent with Coastal Act Section 30220 in CD-66-92. Since that
time, however, more specialized recreational uses of MPWC have been developed in the
Sanctuary — namely, tow-in and tow-at surfing — which are dependant on ocean waves and
cannot be provided at inland waters or within the four existing MPWC use areas. Accordingly,
the NMSP has committed to providing an additional MPWC use zone (Zone 5 described on
Exhibit 4) specifically located to provide continuing opportunities for tow-in surfing within the
Sanctuary. In addition, as noted previously in this report, the Sanctuary is an area that provides
habitat for threatened and endangered species, and the unrestricted use of MPWC has the
potential to generate significant adverse effects on these species and their habitats. As a result,
those areas of the Sanctuary outside of the four designated unrestricted use areas and the fifth
planned restricted use zone, are not coastal areas that are suitable for MPWC recreation, and the
proposed prohibition on operation of MPWC outside these five designated MPWC use zones is
consistent with Section 30220 of the Coastal Act. In addition, the Sanctuary includes water areas
that support recreational activities such as sailing, kayaking, windsurfing, canoeing, swimming,
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traditional surfing, and fishing. Shoreline uses directly adjacent to the Sanctuary support these
and other recreational activities, including picnicking, camping, hiking, and bird watching. The
project EIS provides evidence that the noise generated by MPW(C is disturbing and can pose a
hazard to other recreational users of the Sanctuary. In conclusion, the Commission finds that the
proposed regulations to prohibit the operation of MPWC in the Sanctuary are consistent with the
public access and recreation policies of the California Coastal Management Program (Sections
30210, 30214(a)(2) and 30220 of the Coastal Act).

Cross-Cutting
Regarding the effects that NOAA’s proposed new and clarified cross-cutting regulations on the
discharge of materials from vessels within the Sanctuary, NOAA states:

Release of Introduced Species — Implementing stricter regulations to reduce the number
of introduced species in the sanctuaries would have a beneficial impact on recreational
resources. As stated in the Proposed Action, several types of introduced species inhibit
the survival of native species and can result in changes in species composition,
abundance and distribution and overall predator-prey relationships. This in turn may
negatively impact important in recreational activities, such as fishing, scuba diving,
wildlife watching, and clamming. By implementing measures to protect the resources that
support recreation, the Proposed Action would provide a minor beneficial recreational
effect.

Clarifications to Discharge Regulations — The proposed regulatory language
modification clarifies that vessel operators must use a Type | or Type || MSD when
discharging sewage, which is what is already required by the Coast Guard. The
regulation would allow vessels to have a Type 111 MSD, but they could not discharge
untreated waste into the sanctuary and would have to either discharge this waste at a
harbor pump-out facility or outside the sanctuary according to Coast Guard regulations.
Overall these regulatory changes would help improve water quality and thus improve
recreational opportunities, such as diving, swimming, fishing, and surfing in the
sanctuaries. This regulation essentially clarifies expectations to boaters and does not add
any significant burdens beyond what is already required by sanctuary or Coast Guard
regulations. Therefore, no adverse effect on recreational use is associated with the
modification.

Cruise Ship and Large Vessel Discharges — The proposed regulations on cruise ships
[and vessels of 300 gross registered tons or more] would provide a beneficial impact on
recreational uses within the sanctuaries. The proposed regulation would eliminate
potentially harmful discharges from cruise ships in sanctuary waters and would reduce
the amount of oily water, hydrocarbons, and sewage released into the sanctuaries that
can sicken, injure or even kill plants and animals exposed to their effects. As a long-term
impact, reducing pollution in the ocean would increase water quality and the health of
the sanctuaries’ ecosystems, both of which are key elements in recreation (e.g., fishing,
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scuba diving, wildlife watching, surfing, swimming and boating), and therefore the
impact on recreational resources would be beneficial.

Conclusion

As described above, with the potential to affect recreational activities or resources within the
Sanctuary, the proposed regulations would result in either minor beneficial impacts or negligible
adverse impacts. Many of the recreational activities that occur within the Sanctuary’s boundaries
are focused on the Sanctuary’s marine resources and wildlife. These activities, including whale
watching, birding and other wildlife viewing opportunities such as scuba diving would be likely
to benefit from the increased numbers, diversity and health of marine resources that would result
from the proposed regulations aimed at ecosystem and wildlife protection. Other recreational
activities, including those dependant on the use of MPWC, would be limited by the proposed
regulations; however, as discussed above, those areas of the Sanctuary not specifically
designated for MPWC use are not suitable for this type of recreation, and the proposed
regulations would serve to increase both the overall marine biological protection and recreational
resource uses provided by the Sanctuary. Therefore, the Commission finds that the new and
revised regulations proposed under the updated MBNMS management plan are consistent with
the public access and recreation policies of the California Coastal Management Program
(Sections 30210, 30214(a)(2) and 30220 of the Coastal Act).

V. SUBSTANTIVE FILE DOCUMENTS.

1. Draft Management Plan — Gulf of the Farallones National Marine Sanctuary, National
Oceanic and Atmospheric Administration (NOAA), October 2006.

2. Draft Environmental Impact Statement — Cordell Bank, Gulf of the Farallones, and
Monterey Bay National Marine Sanctuaries, NOAA, October 2006.

3. Consistency Determination CD-009-07, NOAA, Revised management plan and
revised set of regulations for the Cordell Bank National Marine Sanctuary.

4. Consistency Determination CD-036-06, NOAA, Revised management plan and
revised set of regulations for the Channel Islands National Marine Sanctuary.

5. Consistency Determination CD-66-92, NOAA, Designation of the Monterey Bay
National Marine Sanctuary.

6. Coastal Development Permit CDP-2-00-005, Marin County Prohibition on Motorized
Personal Watercraft.
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Subpart M—Monterey Bay INational Marine Sanctuary
Section 922.130 Boundary.

+a+~The Monterey Bay Nanonal Marine Sanctuary (Sanctuary) consists of two separate ss—areas.
(a) The first area consists of_an area of -approximately 4 01624 square nautical miles (nm} of coastal

and ocean waters, and see—submerged lands thereunder, in and surrounding Monterevy Bay, off the
central coast of California.

+#+The northern terminus of the Sanctuary boundary is located along the southern boundary of the
Gulf of the Farallones National Marine Sanctary (GENMS), beginning at Rocky Point just south of
Stinson Beach in Marin County. The Sanctuary boundary follow the GEFNMS boundary sadssss
westward to a point approximately 29 nm offshore from Moss Beach in San Mateo County.
232008 -The Sanctuary boundary then extends Southwald i a_series ofs arcs Wl’uch geneia_'llv
follows the 500 fathom 1SObﬂ.th 1 I f

Obais 1;0 Coung'

ée-“—fréib;—dﬁe—we-s{—e-f—(;aﬂﬂsrm— The 53.;1{'1:uaﬂ' b{nmdﬂ.n t}.len extends sheresrard-castward tc:uv.rard.s

she—shore ungl it intersects the MMeasean Hivigh-Wasrater Lhne (MBHWT) alone the coast pear Cambria
The -]:aﬁel-&ﬁ-&rd—&a_dcmﬂﬂ' boundary then follows the MHWT. northward to the nc:-[thetn terminus at

T

e£The s*lo[ewald Saﬂctuarv boundaﬂ' escludes a smﬂ.]l area ﬁét—Ehe—&eth—eaﬁa-t—ef—S&ﬂ—’H-a—tee—Geﬁﬂ-EP
anc-the-Cityand-Countrof San-FPranetseo-between Point Bonita and Point San Pedro. Pillar Point
Harbor, Santa Cruz_Harbor, Monterey Harbor, and Moss Landing Harbog, sed-tdesteserteasbess—are
all exclud.ed from the Sanctum boundar-;' shoreu-a[d from the EOlHtS hsted in Appendiz A =

: : s —except for Moss
Lﬂndmg Harbor, 'ca?here all eof Elkhoru Slough east of the I—Ilghwav Due bridge and west of the tide

ggte at Elkhr::rn Road and toward the center channel from the MHWT. 1s nlcillded 1 i:he Sanctuary

-ﬂ&e—Sﬁﬁe—E&&ﬂ—bﬁﬁﬂé—aﬁ‘%Ch&E\act —bﬁﬁﬁéﬂ-ﬁ‘—COO[dulatCS for the Sea‘.rard bOLleali and harbor
exclusions are dsted—provided in Asppendix A to this subpart.

(b1 The Davidson Seamount Management Zone (DSAMA) is also part of the Sanctuary. This area

subpart.

£922.131 Definitions.

In addition to those definitions found at 15 CER §922 3, the following defimtions apply to this
subpart:

Aftract or affracting means the conduct of any activity that lures or mayv lure selste—sharlesany animal by
using food, bait, chum, dyves, decovs,acoustics or any other means, except the mere presence of
human beings {e.g., swimmers, divers, boaters, kavakers, and surfers).

Federal Project means any water resources development project conducted by the U.S. Army Corps of
Enmneers or operating under a permit or other authorization issued by the Corps of Engineers and
authorized by Federal law.

Hand ool means a hand-held implement, utilized for the collection of jade pursuant to 15 CER

922.132(a)(1), that is no greater than 36 inches in length and has no mowving parts (e.g., dive H .
pry bar or abalone iron). Poneumatic, mecharical, electrical, hydraulic or explosive tools are, thy M
examples of what does not meet this definition. Application No.
CD-011-07
Mororized personal waterergf? (MEPWC) means (1) any vessel _propelled by machinery. that is desie] NOAA

be operated by standing, sitting, or kneeling on, astride, or behind the vessel in contrast to the Page 1 of 8




Dm'enttmml manner_where the operator stands or sits inside the vesszel: (7 any vessel less than 20 "ID

H."-q-'lii" r s el L

the 115 Coast Guard’s masimum Cagacmﬂs "'I.Izul::ulg fm Load Capacity regulation found at 33 CFR

Partz 181 and 183 {except submarnnes: or (3 any other vessel that 1 less than 20 feet in len overall

of the CDmDreheusn'e Em'uomnentﬂl Resvonae Comnensanon and Llablllt'i.' Act at 40 CFR 302 4

Deserting means:
a) leaving a vessel asround or adaft

(1) without notification to the Director of the vessel going asround or becomung adrift within 12
hours of its discovery and developing and presenting to the Director a preliminary salvage plan
within 24 hours of such nmuﬂcauon

|Ir1 - - » ". () 'l“ = i fe | I:II.. ) [ LS » -L:L- 3T
(3 when the owner/ operator cannot after rﬂasenable f:fforts bv the Dj.recmr be reached within 12
hours Df the vessel's condition bemg legorted to authc:-n‘r_tesi or

mto which genetic matter from another species has been transferred in order th.‘.'{t the ht::st organism

The Davidron Seamonnt Management Zons means the area bounded by g-ec:-denc lines connectmg q

§922.132 Prohibited or otherwise regulated activities.

{a) Except as specified in paragraphs (b) through (ef) of this sectnon, the following actrvities are

prohibited and thus are unlawful for any person to conduct or to cause to be conducted:

Exhibit 2
Application No.
CD-011-07
NOAA
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(1) Exploning for, developing or producing oil, gas or munerals within the Sanctuary except: jade may
be collected (meaning removed) from the area bounded by the 355552835 92222 N latitude parallel
(coastal reference pownt: beach access stawrway at south Sand Doellar Beach), the 35=5320-35 5585889

N latitude parallel (coastal reference point westernmost tip of Cape San Martin), and from the mean
high tide line seaward to the 90-foot 1sobath (depth Lkne) (the “authornzed area”) provided that

(1) Only jade already loose from the submerged lands of the Sanctuary sesbed-may be collected;

(1) No tool may be used to collect jade except:

(AA) A hand tool (as defined +sat 15 CFR 5922.131) to maneuver or Lift the jade or scratch the surface

of a stone as necessary to determune 1f 1t 1s jade;

(B) A lft bag or multple hift bags with a combined lift capacity of no more than two hundred
pounds; or

(C) A vessel (except for motonized personal watercraft) (see paragraph (a)(/) of thus section) to
provide access to the authonzed area;

(u1) Each person may collect only what that person mdimdually carnies; and

(rv) For any loose piece of jade that cannot be collected under paragraphs (a)(1) (1) and () of thas
section, any person may apply for a permit to collect such a loose piece by following the procedures
mn 15 CER £922.133.

fz‘
(1) Discharging or depositing; from within gf into the-boundasrefthe Sanctuary, other than from a
Wm‘ material or other matter, except:

(AA) Fish, fish parts, chumming materals or bait used in or resulting from traditional fishing
operations within the Sanctuary, prowmded that such discharge or deposit 15 during the conduct of

traditional fishing operations within the Sanctuary;

(B) Biodegradable effluent incidental to vessel use and generated by an operable Tvpe I or II manne
samutation devices (U.S. Coast Guard classification) approved in accordance with section 312 of the

Federal Water Pollution Control Act, as amended, (FWPCA), 33 US.C. 1322 w5 Vessel opesators
must lock all manne samitation dewvices 1n a manner that prevents discharge of untreated sewage =

(C) Biodegradable ¥ atespenerated-brrontme-vessel epesptrons{tep—eoehasswates—deck wash down,
vessel enoine cooling water, vessel generator cooling water, anchor wash_clean bilge water (meaning
oot containing detectable levels of harmiul matter as defiped) sse-or graywater as defined by section
312 of the FWPCA that is biodegradable-eselsdsnsedrsrastesirorrbrisepmpias

R - . . - R
(D) Vessel ebngine of generator exhaust; or

(E) Dredged matenal deposited at disposal sites authorized by the U.S. Environmental Protection

Agency (EPA) (in consultation with the TU.S. Army Corps of Engineers (COE)) prior to the effectire
date of Sanctuary designation (January 1, 1993), provided that the activity is pursuant to, and | Exhibit 2
complies with the terms and conditions of, a valid Federal permit or approval existing on Jany Application No.

1993_Authonized disposal sites within the Sanctuary are deseribed 1in Appendix C. CD-011-07
NOAA
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(u1) Discharging or depositing, from bevond the boundary of the Sanctuary, any matenal or other
matter that subsequently enters the Sanctuary and injures a Sanctuary resource or quality, except
those listed in paragraphs (a)(2)(1) (A) through (D) of this section and dredged maternial deposited at
the authonzed disposal sites described 1n Asppendix DB to this subpart, prowided that the dredged
materal disposal 1s pursuant to, and comples with the terms and conditions of, a valid Federal
permit or approval.

(3) Possessing, miowing, removing, or njuLng, or attempting to possess, Move, [EMOVe O 1NjUre, a
Sanctuary historical resource. This prohibition does not apply to possession, moving, removing or
mjury resulting incidentally from kelp harvesting, aquaculture or traditional fishing operations.

(4) Dulling into, dredging or otherwise altering the sesbed-submerged lands of the Sanctuary; or
constructing, placing or abandomng any structure, material or other matter on the sesbed-submerged
lands of the Sanctuary except as ss=incidental to and necessary tosesstet:

s e
(1) Conduct Aepmreslnre—felp-harresans—estradinonal fishing operations;

(111) Conduct aguaculture or kelp harvesting,

(tve) Install an authonzedstes ef-namgational awds;

(#v) Conduct hHarbor maintenance mn the-an areas necessarly associated with a Federal Projects in
exstence on January 1, 1993, mcluding dredging of entrance channels and repair, replacement or
rehabilitation of breakwaters and jetties;

(vi) Constructses, repair, replace swest or rehabilitateses o543 docks or piers; or
{(vu) Collectses efjade pursuant to paragraph (a)(1) of this section, provided that there 1s no

constructing, placing, or abandoning any structure, matenal, or other matter on the sesbed

submereed lands of the Sanctuary.

The exceptions listed 10 subparacrraphs (a)(4)(1) throueh (a){4)ivi) of thiz section do not apply i the

(3) Taking any manne mammal, sea turtle or seabird withipss or above the Sanctuary, except as

expressly pessmttedquthonzed byressistrons—asamended—prossatssted-under the Marine Mammal
Protection Act, as amended, (MMPA), 16 US.C. 1361 ¢f 525, the Endangered Species Act, as

amended, (ESA), 16 US.C. 1531 ¢f seg., axebthe Migratory Bird Treaty Act, as amended, (MBTA), 16
U.S.C. 703 et seq., or anv regulations, as amended, promulgated under the MMPA_ESA or MBTA

(6) Flying motorized aircraft, except as necessary for valid law enforcement purposes, at less thal Exhibit 2
1000 feet above any of the four zones within the Sanctuary descubed in Asppendix BE to thus | Application No.
subpart. CD-011-07
NOAA
Page 4 of 8




(7) Operating motorized personal water craft within the Sanctuary except within the four designated
zones and access routes withun the Sanctuary described in -Aappendiz BB to this subpart.

(E" Possessiug witlﬁ.ﬂ the Sanctuan—‘ (re ga_rdle ss of where taken, moved or removed from), exeeptss
: T R e ap n*,-‘mmi.uemmmnal sed

Dandscm Sf:amuunt "'\Iana@ment Zone Th.ts ]}I.'DhlbltlDﬂ does not apply to fishing below 3000 feet
within the DSMZ_ which is prohibited pursuant to 50 CER part 660 (Fisheries off West Coast States
a]d ] t]]: EE:iI: ;I] ]::E:-I ;".

(1) Possessing any Sanctuary resource the source of which is more than 3.000 feet below the sea

pursuant to 50 CER part 660 (Fishenies off West Coast States and in the Western Pacific).

{ [ )
Iﬂtmducmg or otherwise releasmg from v.'ltlun or wnto the Sancman' an mttod.uced species.except

(148} Interfering with, obstructing, delaving or preventing an investigation, search, seizure or

disposition of seized property i connection with enforcement of the Act or any regulation or permut
1ssued under the Act.

(b) The prohibitions in paragraphs (a)(2) through (119) of this section do not apply to activities
necessary to respond to an emergencyses threatening life, property or the environment Exhibit 2
Application No.
(c)(1) All Department of Defense activities shattmust be carried out in a manner that avoids to] CD-011-07
mazimum extent practicable any adverse impacts on Sanctuary resources and qualities. The NOAA
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prohibitions in paragraphs (a) (2) through (129 of this section do not apply to existing nulitary
activities carried out by the Department of Defense, as specifically identified 1 the Final
Environmental Impact Statement and Management Plan for the Proposed Monterey Bay National
Marine Sanctuary ((NOAA, 1992). (Copies of the FEIS/MP are available from the Monterey Bay
National Marme Sanctuary, 299 Foam Street, Suite D, Monterey, CA 93940). New activities may be
exempted from the prolubitions 1n paragraphs (a) (2) through (128) of this section by the Director
after consultation between the Director and the Department of Defense.

(2) In the event efthrestened-assetzalof destruction of, loss of, or mmr*,' to a Sanctuary resource of
quality resulting from an sstesrasdncident, including but not imuted to ischarges L
and groundings, caused by ske-a Department of Defense activity, the Department of Defense, in

(d) The prohibitions in pmagraph a}u{l} of this SECtlIDﬂ as 1t pertama to jade collection in the
Sanctuary, paragraphs (a) (2) sspithroush (a)(118) and (a)(13) of this
sectiory, do not apply to any acm'm' executed in accordanc& with the scope, purpose, terms and
conditions of a National Marine Sanctuary permut issued pursuant to 15 CER 50922 48 and 922133
or a Special Use permuit 1ssued pursuant to section 310 of the Act.

e) The prolubitions 1n paragraphs (a) (2) through (31(38) of this section do not apply to any acuvity
authonzed by any lease, permut, icense, approval or other authorization 1ssued after the effective date
of Sanctuary desisnation (January 1, 1993 and issued by any Federal, State or local authonty of
competent jurisdiction, provided t]'.lﬂt the applicant complies with 15 CFR 5922 49 the Director
notifies the applicant and authorizing agency that he or she does not object to 1ssuance of the

authorization, and the applicant comples with any terms and conditions the Director deems
necessary to protect Sanctuary resources and qualities. Amendments, renewals and extensions of
authorizations 1n existence on the effective date of designation constitute authornizations 1ssued after

the effective date_of Sanctuary desionation.

(f) Norwithstanding paragraphs (d) and (e) of this section, in no event may the Director issue a
National Marme Sanctuary pernut under 15 CEFR £5922 48 and 822-4=3-or a Specal Use permit under
section 310 of the Act authonizing, or otherwise approve: the exploration for, development or
production of oil, gas or munerals within the Sanctuary, except for the collection of jade pursuant to
paragraph (a)(1) of this section; the discharge of primary-treated sewage within the Sanctuary (except
by cerufication, pursuant to 15 CER £922 47 of valid authornizations in existence on January 1, 1993
and 1ssued by other authonties of competent junisdiction); or the disposal of dredged maternal within
the Sanctuary other than at sites authorized by EPA (1n consultation with COE) prior to January 1,
1993, Any purported authorizations 1ssued by other authonties within the Sanctuary shall be invahd.

£922.133 Permit procedures and criteria.

(a) A person may conduct an actvity prohibited by sec. £922.132(a)(1) as it pertains to jade collection

m the Sanctuary, and sec 5922.132(a) (2) through (11=), orsec, (a)(13) seed-S03 220 ba i o
activity is specifically authorized by, and conducted 1n accordance with the scope, purpose, term)
conditions of a permut 1ssued under this section and 15 CEFR 922 45,

Exhibit 2
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(be) The Director, at his or her sole discretion, may 1ssue a permut, subject to sseb-terms and
conditions #=he or she deems appropriate, to conduct an activity prolubited by sec. $922.1532(a)(1) as
it pertaimns to jade collection in the Sanctuary, sec. 5922.1532(a) (2) through (118, _or sec. (a)(13) ;eae
£02243 a0 H1f the Director finds the activity will have at most short-term ssivand neghoble
shes—tessadverse effects on Sanctuary resources and qualities and-—s=t

1) Is sesshesresearch selated-desioped to further understanding of #e Sanctuary resources and
qualities;

L2 Wl further the educational, natural or historical resource value of the Sanctuary;

_,{,;,_Mfu[ther Sﬂlrage or recovery operations within or near the Sanctuary in connection with a
recent 4lr OF MALINE casualt'i.'

Sanctuary;

(o) Will-e+ further salvage or recovery operations in connection with an abandoned shipwreck in the
Sanctuary title to which 1s held by the State of Califorma; or

L6} Will allow remowal, without the use of pneumatic, mechanical, electrical, hydraulic or explosive
tools, of loose jade from the Jade Cove Area under sec. 922.152(a)(1)(1Fv).

_,;,_-— In de-::ldmg whether to 1ssue a permmut, the Director zhall consider such factors as:

(1) W . by s the-professionally qualifified to conduct and

complete the acwﬂw;
Ill' kY e -

-

IiLy ¥ 4l ] ] exttetr=and-financial fesources
available shdsattheappleantastelated-to tre-prepesedconduct and complete the activity;
f3 Sre-duratensotls the activity oroﬂosed for no lon_,ge: than necessary to aclueve its stated purpose;
Y it |

(5 T'., ill the activity be conducted using a&d—the—eha&&&en—ef-ﬁa*&e&a—&&e&pp@mﬁe&e&e—e—ﬁ&h&
methods and procedures that are appropriate to achieve the goals of the proposed bvthesppiesnt

fortheeondueteftheactivity, especially 10 relation to the potential effects of the proposed activity
s el e e RANCTADT IS OTIN S

and qualities;
(6) Will the activity be conducted 1n a manner compatible with the primary objective of protection of

Saslctuaﬂ' resources and qualmes considering the extent to which the condmt of the ac‘r_wlg may

cumlﬁam'e effects :::f the a-::tann' and the duration of such effects;
1 Wil the activity be ccrndu-:ted i1 4 manner cc:-.ng nble writh the ralue of the Sanctuag 4% 4 SOULCE

and ob]ectﬂ'es Dutwe‘gh any Eoten‘r_ml ad.verse effects 011 Sﬂﬂcthﬂﬂ' resources and guahtles tmm til

conduct of the activity

ket e et e et —For (ade collection. preference

will be given for applications proposing to collect loose pieces of jade for research or education)
purposes. In addition, the Director may consider such other factors as he or she deems approp

(d) Applications.

Exhibit 2
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(1) Applications for such pernuts should be addressed to the Director, Otffice of National Marine

SanctuapesOeeanand Constal Resouree Management ATTN: MansssesSupenntendent
sapessteadent Monterey Bay National Marine Sanctuary, 299 Foam Street, SSaste-B—wute D
Monterey, CA 93940

(2) In addition to the information listed in 15 CER 922 48(b). all applications must include

mformation the Director needs to make the findings in paragraph (b) of this section and information

£922.134 Notufication and review.

(a) [Reserved)]

(b)(1) NOAA has entered mto a Memorandum of Agreement (MOA) with the State of California,
EPA and the Association of Monterey Bay Area Governments regarding the Sanctuary regulations
relating to water quality withun State waters within the Sanctuary. With regard to permuts, the MOA
encompasses:

(1) National Pollutant Discharge Elimination System (NPDES) permuts 1ssued by the State of
California under section 513377 of the Califormia Water Code; and

(1) Waste Discharge Requirements 1ssued by the State of California under section £13263 of the
Califormua Water Code.

(2) The MOA specifies how the process of 15 CER 5922 49 vl be admumstered within State waters

within the Sanctuary in coordination with the State permit program.

Exhibit 2
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Coastal Development Action Plans

Coastal Armoring: The armoring of the coastline for protection of private and public structures
continues to expand throughout the Sanctuary. This action plan proposes to address coastal
armoring issues through development of a program to coordinate with the California Coastal
Commission and other agencies to identify planning regions and guidelines and where possible,
alternatives to armoring.

Desalination: Increased demand for water in various communities adjacent to the Sanctuary.
together with advancements in technology, has made desalination an attractive source of fresh
water. The Sanctuary proposes development of a regional program and policy regarding
desalination facility locations. The action plan also includes development of facility siting
guidelines and a modeling and monitoring program for desalination discharges.

Harbors and Dredge Disposal: The Sanctuary will continue to review the disposal of dredged
material in approved locations at sea or along the shoreline. This action plan proposes several
agency coordination improvements, and the development of review guidelines. It would also
implement a sediment monitoring and reduction program, address fine grain material disposal at
sea, and evaluate alternative disposal methods for the four harbors in the Sanctuary.

Submerged Cables: The installation. operation. and removal of submerged cable may disturb
sensitive habitats and negatively impact areas of the seafloor. Implementation would provide
administrative guidelines for applications and define sensitive Sanctuary habitats that should be
avoided. This would include a program to provide siting guidelines in a Geographic Information
System (GIS) to identify environmental constraints.

Ecosystem Protection Action Plans

Big Sur Coastal Ecosystemn Plan: The Sanctuary is proposing development of a program to
coordinate and integrate management plans from seven coastal agencies with jurisdiction in the
Big Sur area. Full implementation would integrate management plans into one comprehensive
regional plan and identify potential methods and locations of disposal associated with landslides
and maintenance of Highway 1 in Big Sur.

Bottom Trawling Effects on Benthic Habitats: The effects of bottom trawling on benthic habitats
in areas of the Sanctuary are not completely known. Implementation of this action plan would
include development of a program to examine where trawling occurs and its impacts to sanctuary
resources, and if necessary, to present potential protective measures to the National Marine
Fisheries Service. the Pacific Fishery Management Council. and the California Department of
Fish and Game.

Davidson Seamouni; The Davidson Seamount is a pristine undersea volcano that is proposed for
inclusion in the Sanctuary as part of the IMPE.. Inclusion of the Davidson Seamount would
provide additional protection of the seamount. additional regulations, and a new management
zone. Implementation of the action plan would initiate monitoring, research, and education
activities focused on the Davidson Seamount increasing the public’s knowledge of seamounts,
and the variety of deep sea flora and fauna inhabiting the area.

Emerging Issues: This action plan provides a framework for staff to evaluate and adequately
address emerging resource issues in a timely and responsible manner. The strategies outline a
process to provide adequate staffing and operations.

Exhibit 3
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Sanctuary Integrated Monitoring Network (SIMoN). Comprehensive, long-term monitoring is a
fundamental element of resource management and conservation. The MBNMS, in collaboration
with the regional science and management community. designed SIMoN to identify and track
natural and human induced changes to the MBNMS. This action plan outlines how SIMoN
integrates and interprets results of individual efforts in a large ecosystem-wide context and
continuously updates and disseminates data summaries to facilitate communication between
researchers. managers, educators. and the public. Timely and pertinent information is provided
to all parties through tools such as a SIMoN web site, an annual symposium. and a series of
technical and public reports.

Marine Protected Areas (MPAs): The action plan outlines how the Sanctuary will examine the
utility of additional marine protected areas (MPAs) in maintaining the integrity of biological
comumunities. It also outlines a program for identifying various types of ocean uses, integrated
management, MPA design criteria, socioeconomic impact analysis. MPA enforcement, outreach,
and monitoring. This plan also provides a framework to identify how the Sanctuary will

coordinate with the National Marine Fisheries Service, Pacific Fishery Management Council,
and California Department of Fish and Game.

Operations and Administration Action Plans

Operations and Administration: This action plan provides the administrative guidelines for
programs such as operational planning, staffing and infrastructure needs, volunteer programs.
administrative initiatives, inferagency coordination, and reviewing requests to conduct prohibited
activities that may injure Sanctuary resources. Other activities consist of streamlining the permit
review process, including improved outreach and interagency coordination; improved permit
compliance; and monitoring and enforcement of permit conditions. Part of this action plan also
addresses operation of the Sanctuary Advisory Council and the standing working groups
(Conservation Working Group, Sanctuary Education Panel, Business and Tourism Advisory
Panel, and Research Activities Panel).

Performance Evaluation: MBNMS will effectively and efficiently incorporate performance
measurement into the regular cycle of management. This action plan details how strategy and
related activities are to be measured for effectiveness during implementation by staff. This
action plan also details the process by which the Sanctuary will measure its management
performance over time and report ifs progress in meeting goals and objectives.

Partnerships and Opportunities Action Plans

Fishing-Related Education and Research: The Sanctuary will work with the fishing community
to develop education programs; enhance stakeholder communication; promote understanding of
sustainable fisheries: increase involvement in education and research: promote fishery.
socioeconomic. cultural, and historical data collection and distribution: and help educate the
public on the role of healthy ecosystems and fish stocks.

Interprerive Facilifies: This action plan describes the need for and location of inferpr{ £ it 3

facilities including visitor centers. kiosks, virtual experiences, and signage at various | application No.

along the coastline. Implementation would include development of a Sanctuary Expl{ CD-011-07
Center in Santa Cruz and provide for a key education and outreach tool component fo| NOAA
priority action plans. Page 2 of 4




Ocean Literacy and Constituent Building: This action plan addresses the need to cultivate an
informed. involved constituency who cares about restoring, protecting and conserving our
precious ocean resources. The Sanctuary will implement an integrated outreach program to pull
together specific outreach and education activities outlined in other sections of this management
plan and coordinate their execution. further developing the Sanctuary’s relationships with its
constituencies.

Water Quality Action Plans

Beach Closures and Microbial Contamination: In the last ten years. beach closures and
warnings due to microbial contamination have become more common. This action plan provides
a program to identify sources of contamination: research pathogen sources; increase monitoring,
education. and enforcement: expand notification and emergency response: and develop a

database and a source control program to reduce beach closures and postings due to microbial
contamination.

Cruise Ship Dischareges: Cruise ships can carry upwards of 3,000 people. and the discharge of
waste may harm the water quality and resources. The Sanctuary proposes to prohibit discharges
from cruise ships and conduct outreach and coordination with the cruise ship industry, providing
it with information about the MBNMS. The MBNMS would also monitor and enforce potential
cruise ship discharges.

Water Quality Protection Program Implementation: Pollutants running off the land often lower
the quality of the water as both a habitat and resource for recreational and commercial use. The
Sanctuary has four existing action plans that are in place to prevent pollution and facilitate water
quality improvements as part of the Water Quality Protection Program: Urban Runoff. Regional
Monitoring, Marinas and Boating, and Agriculture and Rural Lands. This action plan integrates
the four existing plans into the Sanctuary management plan and provides for full implementation
to address pollutants and their sources.

Wildlife Disturbance Action Plans

Marine Mammal, Seabird, and Turtle Disturbance: Various activities occurring on the water. in
the air, or on land have the potential to harm the sensitive wildlife inhabiting the Sanctuary.
Through increased monitoring, education. outreach. and enforcement. the Sanctuary will address
disturbance to marine mammals, birds, and turtles from vessels, aircraft, shore-based activities,
marine debris. commercial harvest. and acoustic disturbance.

Motorized Personal Watercraft (MPWC): MPWC use has increased in the Sanctuary with the
development of larger and more powerful vehicles for use in the marine environment. The
MBNMS is proposing an updated definition of MPWC in order to address the original intent of
the existing MBNMS regulation, which was to restrict them to four zones outside of the surf
area. This action plan includes education and enforcement procedures and exploration of the
need for certain exceptions.

Exhibit 3
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Cross-Cutting (Multi-Sanctuary) Action Plans

The management plans also include several cross-cutting plans. which would be implemented
through coordination among each of the three sanctuaries. The following action plans will be
included as appendices to the management plans:

Administrative and Operations: This action plan will outline coordination and cooperation
across all three sites and identify methods to work and function as an integrated team.

Community OQuireach: This action plan will build awareness about the existence and purpose of
the three Sanctuaries and why they are relevant to their communities. Implementation will

identify how Sanctuaries work with constituents and how groups can become engaged in helping
the Sanctuaries accomplish their goals.

Ecosystem Monitoring: This action plan provides a framework to coordinate the various
monitoring activities and to conduct a monitoring needs assessment. The MBNMS will also
coordinate with the other sites in expanding the SIMoN to integrate the numerous ecosystem
monitoring operations throughout the Sanctuary.

Maritime Heritage: Implementation of this action plan will establish a maritime heritage
program at each of the three sites, outline how the West Coast marine heritage program will
conduct a submerged-site inventory and assessment, identify and address submerged hazards.
and provide for extensive education and outreach.

Northern Management Area (NMA). This action plan outlines how this area will be managed
given the recent transfer of management and administrative functions from the MBNMS to the
Gulf of the Farallones National Marine Sanctuary (GFNMS) in the NMA, an area of the
MBNMS extending from the Santa Cruz-San Mateo county line north to the adjacent GFNMS
boundary.

Exhibit 3
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