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W 14a  
ADDENDUM 

 
 
DATE: August 6, 2007 
 
TO:  Commissioners and Interested Parties 
 
FROM: South Central Coast District Staff 
 
SUBJECT: Agenda Item 14a, Application No. 4-04-010 (Las Virgenes Municipal Water 

District), Wednesday, August 15, 2007 
 
 
The purpose of this addendum is to clarify the project description and add language to 
Special Condition Six (6). 
 
Note: Strikethrough indicates text to be deleted from the July 24, 2007 staff report and 
underline indicates text to be added to the July 24, 2007 staff report.  
 
1.) The PROJECT DESCRIPTION shall be modified as follows: 
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Conversion of an approximately 2.5 acre area of existing trenches and berms into percolation 
ponds for treating creek water and for disposal of tertiary treated wastewater from the Tapia 
Water Reclamation Facility. Treatment of creek water will occur on a basis of 40 weeks per 
year, except when creek flows fall below 2.5 cfs. Disposal/treatment of wastewater from 
Tapia Water Reclamation Facility will occur between April 15th and May 31st and between 
October 1st and November 15th on an annual basis.  The proposed project includes: 
excavation of 17 existing trenches to a depth of three feet and a width of 11 feet, and lengths 
ranging from 130 to 230 feet; excavation of two additional existing trenches to a depth of 
three feet, width of 100 feet, and lengths of 100 and 120 feet; removal of non-native brush 
and weeds within the footprint of the trenches; placement of gravel and planting of native 
wetland vegetation in the excavated trenches; removal of an existing perimeter chainlink 
fence; fill of an eroded area east of the proposed trenches original grade; and approximately 
10,755 cu. yds. of grading (5,366 cu. yds. cut and 5,389 cu. yds. fill).  
 
 
2.) Special Condition Six (6), Oak Tree Protection, Monitoring, and Mitigation shall be 
modified as follows: 
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A.  To ensure that development does not adversely impact existing oak trees, all 
 development must be located outside of the “protected zone” (five feet beyond the 
 dripline, or fifteen feet from the trunk, whichever is further) for each oak tree. 
 Therefore, any percolation ponds  within  the protected zone of each oak tree must be 
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 closed to keep all water outside of this zone. Prior to issuance of the coastal 
 development permit, the applicant shall submit revised plans for the review and 
 approval of the Executive Director, showing where the percolation ponds encroach 
 into the protected zone of the oak trees and where the percolation ponds will be 
 closed off.  
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SECOND ADDENDUM 

 
 
DATE: August 7, 2007 
 
TO:  Commissioners and Interested Parties 
 
FROM: South Central Coast District Staff 
 
SUBJECT: Agenda Item 14a, Application No. 4-04-010 (Las Virgenes Municipal Water 

District), Wednesday, August 15, 2007 
 
 
 
This project is subject to provisions of Coastal Act Section 30412. Coastal Act Section 30412, 
in its entirety, reads as follows:  
 
Section 30412 State Water Resources Control Board & Regional Water Quality Control 
Boards 
 
 (a) In addition to Section 13142.5 of the Water Code, this section shall apply to the 
commission and the State Water Resources Control Board and the California regional water 
quality control boards. 
  
 (b) The State Water Resources Control Board and the California regional water quality control 
boards are the state agencies with primary responsibility for the coordination and control of water 
quality. The State Water Resources Control Board has primary responsibility for the administration of 
water rights pursuant to applicable law. The commission shall assure that proposed development and 
local coastal programs shall not frustrate this section. The commission shall not, except as provided 
in subdivision (c), modify, adopt conditions, or take any action in conflict with any determination by 
the State Water Resources Control Board or any California regional water quality control board in 
matters relating to water quality or the administration of water rights. 
  
 Except as provided in this section, nothing herein shall be interpreted in any way either 
as prohibiting or limiting the commission, local government, or port governing body from 
exercising the regulatory controls over development pursuant to this division in a manner 
necessary to carry out this division. 
  
 (c) Any development within the coastal zone or outside the coastal zone which 
provides service to any area within the coastal zone that constitutes a treatment work shall be 
reviewed by the commission and any permit it issues, if any, shall be determinative only with 
respect to the following aspects of the development: 
  
 (1) The siting and visual appearance of treatment works within the coastal zone. 
  
 (2) The geographic limits of service areas within the coastal zone which are to be 
served by particular treatment works and the timing of the use of capacity of treatment works 
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for those service areas to allow for phasing of development and use of facilities consistent 
with this division. 
  
 (3) Development projections which determine the sizing of treatment works for 
providing service within the coastal zone. 
 
 The commission shall make these determinations in accordance with the policies of 
this division and shall make its final determination on a permit application for a treatment 
work prior to the final approval by the State Water Resources Control Board for the funding of 
such treatment works. Except as specifically provided in this subdivision, the decisions of the 
State Water Resources Control Board relative to the construction of treatment works shall be 
final and binding upon the commission. 
  
 (d) The commission shall provide or require reservations of sites for the construction of 
treatment works and points of discharge within the coastal zone adequate for the protection 
of coastal resources consistent with the provisions of this division. 
 
 (e) Nothing in this section shall require the State Water Resources Control Board to 
fund or certify for funding, any specific treatment works within the coastal zone or to prohibit 
the State Water Resources Control Board or any California regional water quality control 
board from requiring a higher degree of treatment at any existing treatment works. 
 
(Amended by Ch. 285, Stats. 1991.) 
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STAFF REPORT:  Regular Calend
 
 
 
APPLICATION NO.: 4-04-010 
 
APPLICANT: Las Virgenes Municipal Water District   
 
PROJECT LOCATION:  Malibu State Park at the intersectio
Canyon Road, Malibu, Los Angeles County 
 
PROJECT DESCRIPTION: Conversion of an approximately 2.5
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Conservation Department, Las Virgenes Municipal Water District, October 6, 2006; Geological 
Survey of Waste Disposal Ponds Installation, Las Virgenes Municipal Water District, July 30, 
1976, by Engineering Geology Consultants, Inc.; “Constructed Wetland for Malibu Creek- 
Project Description and Construction Plan,” by Ginachi Amah, March 2000; Percolation Pond 
Capacity Study,” by Ginachi Amah, Spring 1999, LVMWD Report No. 2227.00; “Los Angeles 
Regional Water Quality Control Board Report of Waste Discharge Supplemental Requirement 
Study- Tapia Groundwater Dewatering Operations,” by Hopkins Groundwater Consultants, Inc., 
January 2004; “Oak Tree Inspection Report,” Constructed Wetlands Project, by Samuel L. 
Knapp, RCA, Registered Consulting Arborist, April 4, 2007; “Expanded Oak Tree Inspection 
Report,” Constructed Wetlands Project, by Samuel L. Knapp, RCA, Registered Consulting 
Arborist, June 12, 2007; Memorandum of Understanding for the Constructed Wetland between 
the Department of Parks and Recreation and the Las Virgenes Municipal Water District, 
December 1, 2002.  
 

 
SUMMARY OF STAFF RECOMMENDATION 

 
Staff recommends approval of the proposed project with nine (9) special conditions regarding: 
(1) required agency approvals, (2) discharge period, (3) revegetation, erosion control and 
monitoring, (4) biological monitoring, (5) water quality monitoring, (6) oak tree protection, 
monitoring, and mitigation, (7) limited term, (8) educational sign and (9) public access. 
 
The standard for review for the proposed project is the Chapter Three policies of the Coastal 
Act. In addition, the policies of the Certified Malibu-Santa Monica Mountains Land Use Plan 
(LUP) serve as guidance. As conditioned, the proposed project is consistent with all Chapter 
Three policies of the Coastal Act. 
 
 
I. STAFF RECOMMENDATION
 
MOTION: I move that the Commission approve  Coastal Development Permit No 4-

04-010  pursuant to the staff recommendation. 
 
 
STAFF RECOMMENDATION OF APPROVAL: 
 
Staff recommends a YES vote.  Passage of this motion will result in approval of the permit as 
conditioned and adoption of the following resolution and findings.  The motion passes only by 
affirmative vote of a majority of the Commissioners present. 
 
RESOLUTION TO APPROVE THE PERMIT: 
 
The Commission hereby approves the coastal development permit on the ground that the 
development subject to conditions will be in conformity with the policies of Chapter 3 of the 
Coastal Act and will not prejudice the ability of the local government having jurisdiction over the 
area to prepare a Local Coastal Program conforming to the provisions of Chapter 3.  Approval 
of the permit amendment complies with the California Environmental Quality Act because either 
1) feasible mitigation measures and/or alternatives have been incorporated to substantially 
lessen any significant adverse effects of the amended development on the environment, or 2) 
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there are no feasible mitigation measures or alternatives that would substantially lessen any 
significant adverse impacts of the amended development on the environment. 
 
 
II. STANDARD CONDITIONS
 
1. Notice of Receipt and Acknowledgment.  The permit is not valid and development shall 
not commence until a copy of the permit, signed by the permittees or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned to 
the Commission office. 
 
2. Expiration.  If development has not commenced, the permit will expire two years from the 
date on which the Commission voted on the application.  Development shall be pursued in a 
diligent manner and completed in a reasonable period of time.  Application for extension of the 
permit must be made prior to the expiration date. 
 
3. Interpretation.  Any questions of intent or interpretation of any condition will be resolved 
by the Executive Director or the Commission. 
 
4. Assignment.  The permit may be assigned to any qualified person, provided assignee files 
with the Commission an affidavit accepting all terms and conditions of the permit. 
 
5. Terms and Conditions Run with the Land.  These terms and conditions shall be 
perpetual, and it is the intention of the Commission and the permittees to bind all future owners 
and possessors of the subject property to the terms and conditions. 
 
III. SPECIAL CONDITIONS 
 
1. Required Agency Approvals 
 
Prior to issuance of the Coastal Development Permit, the applicant shall submit evidence, 
for the review and approval of the Executive Director, of a current Streambed Alteration 
Agreement from the California Department of Fish and Game. Additionally, prior to issuance of 
permit, the applicant shall submit evidence of approval from the California Regional Water 
Quality Control Board, Los Angeles Region for the project. The applicant shall inform the 
Executive Director of any changes to the project required by the California Regional Water 
Quality Control Board, Los Angeles Region after the expiration of Order No. R4-2002-158 on 
September 26, 2007. If a new order is approved by the Water Board and the new order contains 
additional or changed requirements or limitations from those contained in Order No. R4-2002-
158, the applicant shall obtain an amendment to this Coastal Development Permit, unless the 
Executive Director determines that no amendment is legally required. 

 
2. Discharge Period

 
Disposal of tertiary-treated wastewater from Tapia Water Reclamation Facility into the 
percolation ponds shall occur only between April 15th and May 31st and between October 1st and 
November 15th annually, as proposed by the applicant. 
 
3. Revegetation, Erosion Control, and Monitoring Plans
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Prior to issuance of the Coastal Development Permit, the applicant shall submit revegetation 
and erosion control plans, prepared by a qualified resource specialist, for review and approval 
by the Executive Director.  The plans shall incorporate the following criteria: 
 
A) Non-Native Invasive Species Removal 
 
All conspicuous non-native invasive species shall be removed from the entire 2.5 acre project 
site.  The revegetation plan shall include provisions for ongoing non-native invasive species 
removal for the life of the project. 
 
B) Revegetation and Erosion Control Plan 

 
1) All graded and disturbed areas on the project site shall be planted and maintained for 

revegetation and erosion control purposes within thirty (30) days of completion of 
percolation pond development. Plantings should be of only native plant species that 
have been obtained from local Santa Monica Mountains genetic stock. Plants selected 
must be appropriate for the site soil type, sun exposure, and flooding tolerance. Some 
plant species recommended for planting in the percolation ponds include Cattails (Typha 
domingensis), Bulrush or Tule (Scirpus sp.), Common Spike-rush (Eleocharis 
macrostachya), Rough sedge (Carex senta), Bur reed (Sparganium eurycarpum), Rush 
(Juncus sp.), and Arroyo willow (Salix lasiolepis). The requirement to plant only native 
species shall apply to all disturbed and graded soils. Invasive, non-indigenous plant 
species that tend to supplant native species shall not be used. Plantings shall be 
maintained in good growing condition throughout the life of the project and, whenever 
necessary, shall be replaced with new plant materials to ensure continued compliance 
with the revegetation requirements. 

 
2) The revegetation plan shall identify the species, location, and extent of all plant materials 

and shall use the appropriate mixture of seeds, cuttings, transplantation of rhiozomes, 
stolons, or entire plants to increase the potential for successful revegetation. The plan 
shall also include a detailed description of the type and size of gravel, soil type, and 
depth of soil and gravel. The plan shall include a description of technical and 
performance standards to ensure the successful revegetation of the project area. The 
plan shall also specify the erosion control measures to be implemented and the 
materials necessary to accomplish short-term stabilization, as needed on the site.  

 
3) After restoration takes place, the applicant shall conduct monthly weeding until the 

native vegetation is sufficiently well-established to resist continued colonization by 
exotics. Weeding shall be conducted by hand and must be supervised by a resource 
specialist to insure that the native plants are not disturbed.  

 

4) The Permittee shall undertake development in accordance with the approved final plan. 
Any proposed changes to the approved final plan shall be reported to the Executive 
Director. No changes to the approved final plan shall occur without a Coastal 
Commission - approved amendment(s) to the Coastal Development Permit(s), unless 
the Executive Director determines that no amendment is required. 

 
C) Interim Erosion Control Plan 

1) The plan shall delineate the areas to be disturbed by grading or construction activities 
and shall include any temporary pathways, staging areas, and stockpile areas. The 
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natural areas on the sites shall be clearly delineated on the project site with fencing or 
survey flags. The plan shall specify that grading shall take place only during the dry 
season (April 1 – October 31).  This period may be extended for a limited period of time 
if the situation warrants such a limited extension, if approved by the Executive Director.  
The applicant shall install or construct temporary sediment basins (including debris 
basins, desilting basins, or silt traps), temporary drains and swales, sand bag barriers, 
and silt fencing as warranted by the project, and shall stabilize any stockpiled fill with 
geofabric covers or other appropriate cover, install geotextiles or mats on all cut or fill 
slopes, and close and stabilize open trenches as soon as possible.  These erosion 
control measures shall be required on the project site prior to or concurrent with the 
initial excavation operations and maintained throughout the development process to 
minimize erosion and sediment from runoff waters during construction.  All sediment 
should be retained on-site, unless removed to an appropriate, approved dumping 
location either outside of the coastal zone or within the coastal zone to a site permitted 
to receive fill. 

 

2) The plan shall also include temporary erosion control measures should grading or site 
preparation cease for a period of more than thirty (30) days, including but not limited to: 
stabilization of all stockpiled fill, access roads, disturbed soils, and cut and fill slopes with 
geotextiles and/or mats, sand bag barriers, silt fencing; temporary drains and swales and 
sediment basins.  The plans shall also specify that all disturbed areas shall be seeded 
with native species and include the technical specifications for seeding the disturbed 
areas.  These temporary erosion control measures shall be monitored and maintained 
until grading or construction operations resume.  

 

D. Yearly Monitoring Reports 
 

 1) One (1) year from the date of completion of the proposed development and each year 
 thereafter for the next five (5) years, the applicant shall submit for the review and 
 approval of the Executive Director a revegetation monitoring report, prepared by a 
 qualified resource specialist, that certifies the on-site revegetation is in conformance 
 with the revegetation plan approved pursuant to this special condition. The 
 monitoring report shall include photographic documentation of plant species and plant 
 coverage.  Each report shall also include a “Performance Evaluation” section where 
 information and results from revegetation monitoring are used to evaluate the status of 
 the revegetation project in relation to the performance standards. 

  
 2) The revegetation plan shall include provisions for submission of a final monitoring report 

 to the Executive Director at the end of the five-year reporting period. The final report 
 must be prepared in conjunction with a qualified resource specialist. The report must 
 evaluate whether the  site conforms with the goals, objectives, and performance 
 standards set forth in the approved final revegetation plan. The report must address 
 all of the monitoring data collected over the five-year period.   

 
 3) The permittee shall monitor the revegetation site in accordance with the approved 

 revegetation plan. Any proposed changes to the approved plan shall be reported to the 
 Executive Director. No changes to the approved monitoring and revegetation plan shall 



4-04-010 ( Las Virgenes Municipal Water District) 
Page 6 

 occur without a Commission amendment to this coastal development permit unless the 
 Executive Director determines that no amendment is legally required. 

 
 4) If the revegetation monitoring report indicates the revegetation is not in conformance 

 with or has failed to meet the performance standards specified in  the revegetation plan 
 approved pursuant to this permit, the applicant, or  successors in interest, shall submit a 
 revised or supplemental revegetation plan for the review and approval of the 
 Executive Director.  The revised revegetation plan must be prepared by a qualified 
 resource specialist and shall specify measures to remediate those portions of the 
 original plan that have failed or are not in conformance with the original approved plan. 

 
4.  Biological Monitoring of Construction
 
By acceptance of this permit, the applicant agrees to have a qualified biologist or resource 
specialist survey the project site prior to any construction activities, to flag the construction work 
area and to flag any sensitive tree or plant species, such as oak trees, to be avoided during all 
work. The applicant also agrees to have a qualified biologist or resource specialist on-site during 
all grading and construction activities to monitor the work and to ensure that sensitive biological 
resources are protected. No vegetation removal or other construction activity shall take place 
within the 2.5 acre subject site from March 1st to September 1st, the recognized breeding, 
nesting and fledging season for sensitive bird species.  
 
5.  Discharge Requirements and Water Quality Monitoring 
 
This Coastal Development Permit incorporates all of the discharge requirements, limitations, 
wetland and groundwater objectives, and other requirements and provisions contained in 
California Regional Water Quality Control Board, Los Angeles Region Order No. R4-2002-158, 
including: 
 

A. Discharge Prohibitions 
 

1. Waste discharge to the constructed wetland shall be limited to Tapia’s tertiary-
treated and disinfected effluent and a portion of Malibu Creek flow impacted by 
recreational use and urban runoff, as proposed. The maximum discharge volume 
shall not exceed 900,000 gallons per day. 

 
2. Discharges of water, materials, thermal wastes, elevated temperatures, toxic 

wastes, deleterious substances, or wastes other than those authorized by [Order 
No. R4-2002-158], to the constructed wetland and ground waters of the State are 
prohibited. 

 
3. The water discharged shall not cause the turbidity of the wetland water to 

increase to the extent that such an increase causes nuisance or adversely 
affects beneficial uses; such increase shall not exceed 20% when the natural 
turbidity is over 50 NTU’s or 10% when the natural turbidity is 50 NTU’s or less. 
Effluent shall not exceed average operating turbidity of 2 NTU’s and does not 
exceed 5 NTU’s more than 5 percent of the time during any 24-hour period. 
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4. Discharge, including without limitation discharges caused by surface flow, or 
subsurface flow and resurfacing, from the constructed wetlands to Malibu Creek, 
Malibu Lagoon, or both, is prohibited. 

  
B. Effluent Limitations 
 

The term “effluent” in the following limitations means the tertiary-treated wastewater 
effluent from Tapia discharged to the constructed wetland. 
 
The discharge of an effluent containing constituents violating or in excess of the 
following limits is prohibited: 
 

1. A pH value between 6.0 and 9.0 standard units 
 
2. The wetland application rate shall not cause the effluent to resurface and 

enter into Malibu Creek, Malibu Lagoon, or both. 
 
3. The effluent shall be maintained free of toxic substances in concentrations 

that are toxic to, or that produce detrimental physiological responses in, 
human, plant, animal, or aquatic life. 

 
4. Temperature 

 
    -A maximum discharge temperature of 100°F. 
 

-The maximum temperature of the discharge to the wetlands shall not 
exceed the natural receiving water temperature by more than 20°F. 

 
5. Discharge Quality 
 

         Discharge Limitations 
Constituent Units Monthly Average Daily Maximum 
BOD5 20°C mg/L 10.0 20.0 
Total suspended 
solids 

mg/L 5.0 10.0 

Nitrate+nitrate (as N) mg/L --- 10.0 
Residual chlorine mg/L --- 0.1 
Total dissolved solids mg/L --- 2,000 
Sulfate mg/L --- 500 
Chloride mg/L --- 500 
Boron mg/L --- 2.0 
 
 C.  Incorporation of Workplan and Monitoring Plan 
 
  1.  This Coastal Development Permit incorporates the work plan submitted by the  

 applicant to the California Regional Water Quality Control Board pursuant to 
 Section III.9. the permit. Section III.9. requires Las Virgenes to conduct a 
 monitoring plan including, but not limited to:  
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   a. Baseline monitoring of the quality of groundwater upstream and  
   downstream of the wetland; 
 
   b. Investigation of the groundwater flow patters relative to the Malibu  
   Creek and Malibu Lagoon; 
   
   c. Determination of the optimal wetland application rate to limit the  
   probability of “resurfacing”; 
    
   d. Measurements of groundwater elevation and flow net diagram; and 
 
   e. A contingency plan including any operational adjustments to limit the  
   impacts on Malibu Creek in case of resurfacing.  

  
  2.   This Coastal Development Permit is subject to all of the provisions of the work  
   plan and the monitoring plan approved by the Regional Water Board’s Executive  
   Director. 
 
  3. This Coastal Development Permit is subject to all provisions of Monitoring and  
   Reporting Program (MRP) CI-8475, required as part of California Regional Water 
   Quality Control Board, Los Angeles Region Order No. R4-2002-158. (Exhibit 5). 
 

D.  Satisfaction of Performance Standards 
 
If project monitoring indicates that either discharge prohibitions or effluent limitations have 
failed to meet any of the performance standards specified in this Coastal Development 
Permit, development shall immediately cease and shall not recommence until after the 
permittee has received a California Coastal Commission approved Coastal Development 
Permit  amendment. 

 
6.      Oak Tree Protection, Monitoring, and Mitigation 
 

A. To ensure that development does not adversely impact existing oak trees, all 
 development must be located outside of the “protected zone” (five feet beyond the 
 dripline, or fifteen feet from the trunk, whichever is further) for each oak tree. Therefore, 
 any percolation ponds within the protected zone of each oak tree must be closed to keep 
 all water outside of this zone.  

 
B. To ensure that on-site oak trees are protected during percolation pond construction  
  activities, protective barrier fencing shall be installed around the drip line of all oak trees  
  during the construction phase of the project.  

  
 C. All oak trees on the site shall be inspected yearly by a qualified resource specialist who  
   shall submit a yearly report to the Executive Director identifying any changes in oak tree  
   condition. Should any of the on-site oak trees be lost or suffer worsened health or vigor  
   as a result of the project, the permittee shall cease development and shall not   
   recommence development until after the permittee submits, for the review and approval  
   of the Executive Director, an oak tree replacement planting program, prepared by a  
   qualified biologist, arborist, or other qualified resource specialist, which specifies   
   replacement tree locations, planting specifications, and a monitoring program to ensure  
   that the replacement planting program is successful. Upon submittal of the replacement  
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   planting program and before recommencement of development, the Executive Director  
   shall determine if an amendment to Permit No. 4-04-010, or an additional coastal  
   development permit, from the Commission is required.  
 

D.  As mitigation for development impacts to any oak tree, at least ten replacement 
 seedlings, less than one year old, grown from acorns collected in the area, shall be 
 planted on the project site. An annual monitoring report on the oak tree replacement 
 area shall be submitted for the review and approval of the Executive Director.   

 
7. Limited Term Permit 
 
Development authorized pursuant to Coastal Development Permit No. 4-04-010 is limited to a 
period of five years from the date of approval by the commission. After August 8, 2012, the 
permit is no longer valid and the Water District must apply for a new coastal development permit 
for the project in order to continue using the percolation ponds. 
 
8.  Educational Sign 
 
Within thirty (30) days from the date of operation of the constructed wetlands, the permittee 
shall post educational signs at the project site describing the project. One sign shall be posted 
along Malibu Canyon Road. 
 
9. Public Access  
 
Within thirty (30) days from the date of operation of the constructed wetlands, to allow public 
access to the State Park, the permittee shall remove all fencing currently on the site, except 
fencing necessary to provide public safety around the immediate percolation pond site. 
 
IV. FINDINGS AND DECLARATIONS
 
The Commission hereby finds and declares: 
 
A.  Limitations on Commission’s Actions Regarding Water Quality
 
Article Two, Chapter Five of the Coastal Act (California Public Resources Code Sections 30410-
30420) establishes specific limitations on the actions of the Commission in relation to the 
authority of other state regulatory agencies.  With respect to the administration of water quality, 
Section 30412(b) directs that the Commission shall not “…modify, adopt conditions, or take any 
action in conflict with any determination by the State Water Resources Control Board or any 
California regional water quality control board in matters relating to water quality or the 
administration of water rights.”  Specifically, Coastal Act Section 30412(b) states: 
 
 The State Water Resources Control Board and the California regional water 
 quality control boards are the state agencies with primary responsibility for 
 the coordination and control of water quality. The State Water Resources 
 Control Board has the primary responsibility for the administration of water 
 rights pursuant to applicable law. The commission shall assure that  proposed 
 development and local coastal programs shall not frustrate this section. The 
 commission shall not, except as provided in subdivision (c), modify, adopt 
 conditions, or take any action in conflict with any determination by the State 
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 Water Resources Control Board or any California regional water quality control 
 board in matters relating to water  quality or the administration of water rights. 
 
Exceptions to these limitations are provided to permit the Commission to exercise its authority to 
regulate development as granted by the Coastal Act.  For example, under Sections 30230 and 
30231 of the Coastal Act, the Commission is charged with assuring that marine resources, with 
particular emphasis on the productivity, health, and population levels of its biological 
components, are maintained, enhanced, and where feasible restored.   

 
The state and regional water control boards have direct and/or delegated authority to regulate 
the chemical and thermal characteristics of surface and groundwater resources, specifically in 
order to control the presence and concentrations of chemical constituents within the aqueous 
environment, in the interest of protecting human health, biological resources, and other 
“beneficial uses” of the waters of the state and the nation. The Commission acknowledges the 
distinctions in these responsibilities and limits its actions accordingly to preclude conflicts in 
instances where a water board has made determinations on a development project that is also 
subject to the Commission’s authority, particularly with regard to the setting of quantitative 
limitations on point and non-point source pollutants through the issuance of National Pollution 
Discharge Elimination Permits, waste discharge requirements, cease and desist directives, and 
cleanup and abatement orders.  
 
The Commission’s consideration of this coastal development permit is undertaken pursuant 
solely to the authority duly granted to the Commission by the Coastal Act, is limited to ensuring 
the approved development’s conformance with the policies of the Coastal Act, and in no way 
represents actions which modify, supplant, condition, or otherwise conflict with a determination 
of either the state or any regional water quality control board in matters relating to water quality 
or the administration of water rights.  To avoid such potential conflicts, staff recommendations in 
this permit are consistent with the permit granted by the California Regional Water Quality 
Control Board, Los Angeles Region, Order No. R4-2002-158 (Exhibit 5). This approval was 
granted on September 26, 2002 and expires on September 26, 2007. 
 
B.  Project Description and Background
 
The applicant, Las Virgenes Water District (“Water District”), proposes to create a 2.5 acre area 
of “constructed wetlands” adjacent to Malibu Creek in Malibu State Park at the intersection of 
Piuma Road and Malibu Canyon Road. A Memorandum of Understanding (“MOU”) between the 
California Department of Parks and Recreation and the Las Virgenes Municipal Water District 
allows the Water District’s use of State Park Land for the constructed wetland project (Exhibit 
4). The “constructed wetlands” will consist of vegetated percolation ponds that are proposed to 
treat a portion of Malibu Creek flows for nutrient and bacteria removal and for the disposal of 
surplus tertiary-treated recycled water from the Tapia Water Reclamation Facility. In its coastal 
development permit application, the Water District refers to this project as a “constructed 
wetland.” The Water District has also referred to this project as a “subsurface flow treatment 
wetland,” indicating the intent of the project to remove waterborne pollutants via physical 
filtration and microbial action taking place in the first meter of wetland sediments, including plant 
root zones and gravel substrate.  Therefore, to clarify, the applicants have not proposed to 
create a natural self-sustaining productive wetland, as wetlands do not naturally occur at this 
point along Malibu Creek. Rather, this project is a proposal to construct a series of vegetated 
percolation ponds to serve primarily as a water treatment system and will be hereinafter referred 
to as such. The percolation ponds will serve as a filtration system because wetland plants will 
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be planted in order for the roots to provide surface area for beneficial bacterial growth, filtration 
of solids, nutrient uptake, and oxygen infiltration.    
 
The Las Virgenes Municipal Water District (Water District) operates the Tapia Water 
Reclamation Facility (Tapia) located at 731 Malibu Canyon Road in unincorporated Los Angeles 
County about 1,500 ft. to the northwest of the proposed location for the percolation ponds 
(Exhibit 1). Tapia is a wastewater treatment plant adjacent to Malibu Creek that treats up to 
16.1 million gallons per day (mgd) of municipal wastewater from domestic, commercial, and 
industrial sources. The tertiary-treated effluent is either recycled for irrigation and industrial 
uses, or discharged directly to Malibu Creek (from November 15th to April 15th). Malibu Creek 
flows about six miles from Tapia down to the Malibu Lagoon and eventually out to Santa Monica 
Bay. Discharges from Tapia are regulated pursuant to National Pollutant Discharge Elimination 
System (NPDES) Permit No. CA0056014 issued by the California Regional Water Quality 
Control Board, Los Angeles Region. This NPDES permit was amended by Order No. 99-142 to 
prohibit direct discharges of tertiary-treated wastewater to Malibu Creek during the dry season 
from April 15th to November 15th. However, the NPDES permit allows Tapia to supplement flows 
to Malibu Creek if natural flows fall below 2.5 cubic feet per second (cfs) and during storm 
events, as determined by the Water Board Executive Officer. Additionally, the California 
Regional Water Quality Control Board, Los Angeles Region has issued a permit for the 
proposed percolation pond project (Order No. R4-2002-158) that allows Tapia to divert creek 
water during a portion of the year and to discharge tertiary-treated wastewater into the 
percolation ponds (not directly to Malibu Creek), as further explained below. Additionally, the 
California Department of Fish and Game issued a Streambed Alteration Agreement for this 
project on September 8, 2003, which expired on December 31, 2004. Special Condition One 
(1) requires the applicant to obtain a current Streambed Alteration Agreement from the 
California Department of Fish and Game.  
 
The 2.5 acre project site is adjacent to and approximately 10-15 feet above Malibu Creek. 
During the 1950’s, fill from construction of Malibu Canyon Road was deposited on the site and 
approximately half of the site consists of artificial fill materials. The remainder of the site consists 
of natural stream sediments. The project site was initially operated by Tapia as a series of 
percolation ponds beginning in the early 1970’s, consisting of 19 parallel trenches, with lengths 
varying from 80-350 ft. and cross sectional dimensions of 8 ft. in width by 5 ft. in height. Treated 
water was discharged from an underground pipe from the Tapia Water Reclamation Facility 
(about 1,500 ft. away) to the first pond and entered the other ponds via overflow pipes between 
the ponds (Exhibit 2). Flood damage has since resulted in a forced channel cutting through the 
ponds, allowing in-flowing water to exit directly to the creek. Tapia stopped use of the 
percolation ponds due to damage from severe winter storms in 1993 and 1995; however, the 
percolation ponds are still present in a deteriorated condition overgrown with vegetation.  
 
The proposed project includes reconstructing 17 existing trenches, about 10-25 ft. in width, 3ft. 
deep, and lengths varying from 100 to 230 ft. (Exhibits 2 and 3). Non-native and invasive 
vegetation will be removed according to the revegetation plan submitted pursuant to Special 
Condition Three (3). The estimates of grading materials for the percolation ponds are 5,366 
cubic yards of cut and 5,389 cubic yards of fill. All cut and fill is within the limits of existing 
trenches with no proposed changes to the original ground elevation. Screened overflow pipes 
will be placed 4.5 feet from the base of the ponds.  A 50 foot long, 12 inch diameter PVC inflow 
line will be installed from the existing pipe valve into the first percolation pond. Sampling wells 
will be installed in every third percolation pond for in order to monitor performance. The 
sampling wells will consist of 8 inch PVC pipes placed 2 feet below the trench bottoms and 
extending 1 foot above the gravel surface. 
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California Regional Water Quality Control Board Approval 
 
The proposed project was approved by the California Regional Water Quality Control Board 
(RWQCB), Los Angeles Region, in Order No. R4-2002-158 on September 26, 2002 , which 
expires on September 26, 2007 (Exhibit 5).  
 
The RWQCB permit provides that the Las Virgenes Municipal Water District shall comply with 
discharge requirements, including discharge prohibitions and effluent limitations. The discharge 
prohibitions require that: 1) waste discharge into the constructed wetlands shall be limited to 
Tapia’s tertiary-treated effluent and a portion of Malibu Creek flow impacted by urban runoff and 
maximum discharges shall not exceed 900,000 gallons of treated effluent per day, 2) discharges 
to the constructed wetland and groundwater of water, materials, thermal wastes, elevated 
temperature wastes, toxic wastes, deleterious substances, or wastes other than those 
authorized by this Order, are prohibited, 3) the water discharged shall not cause the turbidity of 
the wetland water to increase to the extent that such an increase causes a nuisance or 
adversely affects beneficial uses, and 4) discharge from the constructed wetlands to Malibu 
Creek, Malibu Lagoon, or both, is prohibited. The effluent limitations prohibit the discharge of 
effluent containing constituents violating or in excess of the following limits: 1) a pH value 
between 6.0 and 9.0 standard units, 2) the application rate shall not cause the effluent to 
resurface and enter into Malibu Creek, Malibu Lagoon, or both, 3) the effluent shall be 
maintained free of toxic substances in concentrations that are toxic to, or that produce 
detrimental physiological responses in human, plant, animal, or aquatic life, 4) temperature 
discharges are limited to 100°F and shall not exceed the natural receiving water temperature by 
more than 20°F, and 5) limitations listed in Section I.B.5. for BOD, total suspended solids, 
nitrates, residual chlorine, total dissolved solids, sulfate, chloride, and boron. 
 
Additional requirements in Section III of the RWQCB permit for this project provide that: 1) in the 
event that discharges into the percolation ponds resurface to Malibu Creek and/or Malibu 
Lagoon, discharges into the percolation ponds shall immediately cease, 2) in the event of 
observed adverse impact, as determined by the Executive Director [of the California Regional 
Water Quality Control Board], on Malibu Creek, Malibu Lagoon, Malibu Lagoon berm, or 
beneficial uses of surface waters or groundwaters, the Executive Officer Director [of the 
California Regional Water Quality Control Board], shall notify the Discharger and the Discharger 
shall immediately terminate discharges to the constructed wetlands, 3) the Discharger shall take 
measures necessary to prevent erosion or overtopping of the constructed wetlands; however, 
the erosion control measures may not result in increased creek flow velocities to Malibu Creek, 
and 4) the Discharger shall provide standby or emergency power facilities and/or storage 
capacity or other means so that in the event of plant upset or outage due to power failure or 
other cause, discharge of raw or inadequately treated sewage does not occur.  
 
Further, Section III of the RWQCB permit also requires Las Virgenes to conduct a study and 
develop a monitoring program to investigate the impacts of discharges to the percolation ponds 
on the flow and quality of the groundwater, Malibu Creek, and Malibu Lagoon, including but not 
limited to the following: baseline monitoring of the quality of groundwater upstream and 
downstream of the wetland; investigation of the groundwater flow patterns relative to the Malibu 
Creek and Malibu Lagoon; determination of the optimal wetland application rate to limit the 
probability of “resurfacing;” measurements of groundwater elevation and flow net diagram; and 
a contingency plan including any operation adjustments to limit the impacts on Malibu Creek in 
case of resurfacing. The RWQCB permit required the Discharger to submit a work plan to the 
RWQCB with a time schedule and milestones for conducting the study and developing the 
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monitoring program. This work plan was submitted to the RWQCB on December 22, 2002 
(Exhibit 6). The work plan provides an outline for a monitoring program that uses indirect and 
direct methods of tracking the fate and quality of percolation pond effluent. 
 
In addition to  conducting a study and a monitoring program to investigate the impacts of 
discharges to the percolation ponds on the flow and quality of the groundwater, Malibu Creek, 
and Malibu Lagoon, the RWQCB permit also requires Tapia to comply with a standard 
Monitoring and Reporting Program (MRP) (Attachment T-A to Order No. R4-2002-158) (Exhibit 
5). The MRP requires Tapia to analyze pollutants in the tertiary treated wastewater discharged 
to the percolation ponds and submit quarterly and annual reports to the RWQCB. 
 
Memorandum of Understanding between Las Virgenes Municipal Water District and 
California Department of Parks and Recreation 
 
A Memorandum of Understanding (MOU) between Las Virgenes Municipal Water District and 
the Department of Parks and Recreation (State Parks) governs the Water District’s use of the 
treatment ponds because they are located in State Park Lands- Malibu Creek State Park 
(Exhibit 4). The MOU provides that the project will “mutually benefit the missions of both public 
agencies, by improving water quality and recreational use in Malibu Creek and Malibu Creek 
State Park and by providing the district a means of disposing of highly treated surplus recycled 
water.” The four main objectives identified in the MOU are: 1) to remove pathogens and 
nutrients from Malibu Creek, a waterbody within the Malibu Creek State Park that is currently 
listed by the State Regional Water Quality Control Board as impaired for both of these 
pollutants, 2) to dispose of surplus recycled water from the Tapia Water Reclamation Facility, 3) 
to provide scientific data and technical information for use in other constructed wetland and 
wetland restoration projects in the watershed, and 4) to showcase and provide public 
information and educational opportunities on natural treatment systems.” This MOU expires on 
December 1, 2007 and is renewable if both the Water District and State Parks agree.  
 
Operation of Percolation Ponds  
 
Discharge of Tertiary Treated Wastewater to the Percolation Ponds for 12 Weeks/Year 
 
Tapia proposes to discharge tertiary treated wastewater to the percolation ponds via an existing 
underground pipeline during 12 weeks of the year, between April 15th and May 31st and between 
October 1st and November 15th. The California Regional Water Quality Control Board, Los 
Angeles Region, Order No. 99-142, prohibits Las Virgenes to discharge any effluent to Malibu 
Creek from April 15th to November 15th. However, California Regional Water Quality Control 
Board, Los Angeles Region, Order No. R4-2002-158, explained above, authorizes Tapia to 
discharge tertiary-treated wastewater to the percolation ponds, but not directly to the creek, for 
six weeks at the beginning and six weeks at the end of the prohibition period in Order No. 99-
142.  
 
Diversion of Creek/Groundwater to Percolation Ponds for 40 Weeks/Year 
 
As a source of water during the 40 weeks per year when Tapia is not discharging tertiary treated 
wastewater to the percolation ponds, Tapia was to divert creek water to the percolation ponds 
(between November 16th and April 14th and between June 1st and September 30th). The Water 
District originally proposed to place a screened intake pipe into Malibu Creek. However, the 
Water District does not now propose to construct any water intake structures in the creek, but 
instead proposes that the source of the water to divert to the percolation ponds will come from a 
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groundwater intake structure within the Tapia Water Reclamation Facility footprint. An existing 
underground pipeline connects this dewatering structure to the percolation ponds. The intake 
structure is comprised of a horizontal drain system located at the base of concrete holding 
chambers, which is a part of a permanent dewatering system within the Tapia facility. According 
to a hydrogeological study conducted by Hopkins Groundwater Consultants, findings indicated 
that “groundwater and surface water quality were virtually the same and that dewatering wells 
were producing groundwater directly recharged by surface water infiltration.” Based on this 
information, the Water District asserts that the groundwater from the intake structure is virtually 
the same as Malibu Creek water and that there is a direct connection between groundwater and 
Malibu Creek water at that point. 
  
C.  Environmentally Sensitive Habitat Areas 

 
Section 30240 of the Coastal Acts states: 
 

a) Environmentally sensitive habitat areas shall be protected against any 
significant disruption of habitat values, and only uses dependent on those 
resources shall be allowed within those areas. 

 
b) Development in areas adjacent to environmentally sensitive habitat areas and 

parks and recreation areas shall be sited and designed to prevent impacts 
which would significantly degrade those areas, and shall be compatible with 
the continuance of those habitat and recreation areas. 

 
Section 30107.5 of the Coastal Act, defines an environmentally sensitive area as: 
 

"Environmentally sensitive area" means any area in which plant or animal life or 
their habitats are either rare or especially valuable because of their special 
nature or role in an ecosystem and which could be easily disturbed or degraded 
by human activities and developments. 

 
Section 30250(a) of the Coastal Act states: 
 

New residential, commercial, or industrial development, except as otherwise 
provided in this division, shall be located within, contiguous with, or in close 
proximity to, existing developed areas able to accommodate it or, where such 
areas are not able to accommodate it, in other areas with adequate public 
services and where it will not have significant adverse effects, either individually 
or cumulatively, on coastal resources.  In addition, land divisions, other than 
leases for agricultural uses, outside existing developed areas shall be permitted 
only where 50 percent of the usable parcels in the area have been developed 
and the created parcels would be no smaller than the average size of 
surrounding parcels. 

 
In addition, the Malibu/Santa Monica Mountains LUP provides policy guidance regarding the 
protection of environmentally sensitive habitats. The Coastal Commission has relied upon the 
following policies as guidance in its review of development proposals in the Santa Monica 
Mountains: 
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P57  Designate the following areas as Environmentally Sensitive Habitat Areas 
(ESHAs): (a) those shown on the Sensitive Environmental Resources Map 
(Figure 6), and (b) any undesignated areas which meet the criteria and which 
are identified through the biotic review process or other means, including 
those oak woodlands and other areas identified by the Department of Fish 
and Game as being appropriate for ESHA designation. 

 
P63  Uses shall be permitted in ESHAs, DSRs, Significant Watersheds, and 

Significant Oak Woodlands, and Wildlife Corridors in accordance with Table 
l and all other policies of this LCP.  

 
P68 Environmentally sensitive habitat areas (ESHAs) shall be protected against 

significant disruption of habitat values, and only uses dependent on such 
resources shall be allowed within such areas. Residential use shall not be 
considered a resource dependent use. 

 
P69  Development in areas adjacent to environmentally sensitive habitat areas 

(ESHAs) shall be subject to the review of the Environmental Review Board, 
shall be sited and designed to prevent impacts which would significantly 
degrade such areas, and shall be compatible with the continuance of such 
habitat areas. 

 
P74  New development shall be located as close as feasible to existing roadways, 

services, and existing development to minimize the effects on sensitive 
environmental resources. 

 
P81  To control runoff into coastal waters, wetlands and riparian areas, as 

required by Section 30231 of the Coastal Act, the maximum rate of storm 
water runoff into such areas from new development should not exceed the 
peak level that existed prior to development. 

 
P82  Grading shall be minimized for all new development to ensure the potential 

negative effects of runoff and erosion on these resources are minimized. 
 
Table 1 (ESHAs)  
 
 Land alteration and vegetation removal, including brushing, shall be 

prohibited within undisturbed riparian woodlands, oak woodlands, and any 
areas designated as ESHAs by this LCP, except that controlled burns and 
trails or roads constructed for providing access to recreational areas may 
be permitted consistent with other policies of the LCP. 
Trails or roads permitted for recreation shall be constructed to minimize 
grading and runoff. A drainage control plan shall be implemented. 
Streambeds in designated ESHAs shall not be altered except where 
consistent with Section 30236 of the Coastal Act. Road crossings shall be 
minimized, and where crossings are considered necessary, should be 
accomplished by bridging. Tree removal to accommodate the bridge should 
be minimized. 
A minimum setback of 100 feet from the outer limit of the pre-existing 
riparian tree canopy shall be required for any structure associated with a 
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permitted use within or adjacent to an Environmentally Sensitive Habitat 
Area. 
Structures shall be located in proximity to existing roadways, services and 
other development to minimize the impacts on the habitat. Approval of 
development shall be subject to review by the Environmental Review Board. 

 
Section 30250 of the Coastal Act requires that development be located to ensure that significant 
adverse impacts, both individual and cumulative, be avoided. In addition, Section 30240 of the 
Coastal Act states that environmentally sensitive habitat areas must be protected against 
disruption of habitat values.  
 
Environmentally Sensitive Habitat Determination 
 
Pursuant to Section 30107.5, in order to determine whether an area constitutes an ESHA, and 
is therefore subject to the protections of Section 30240, the Commission must ask four 
questions: 
 

1) What is the area of analysis? 
2) Is there a rare habitat or species in the subject area? 
3) Is there an especially valuable habitat or species in the area, based on: 

a) Does any habitat or species present have a special nature? 
b) Does any habitat or species present have a special role in the ecosystem? 

4) Is any habitat or species that has met test 2 or 3 (i.e., that is rare or especially 
valuable) easily disturbed or degraded by human activities and developments? 

 
The Coastal Commission has found that the Mediterranean Ecosystem in the Santa Monica 
Mountains is itself rare, as well as being especially valuable, because of its relatively pristine 
character, physical complexity, and resultant biological diversity. The Commission further finds 
that because of the rare and special nature of the Santa Monica Mountains ecosystem, the 
ecosystem roles of substantially intact areas of the constituent plant communities discussed 
below are “especially valuable” under the Coastal Act. Therefore, the habitat areas discussed 
below, which provide important roles in that ecosystem, are especially valuable because of that 
role and meet the second criterion for the ESHA designation. The subject site is next to Malibu 
Creek, including riparian woodland and oak woodland. 
 
Woodlands that are native to the Santa Monica Mountains, such as oak woodlands and riparian 
woodlands, have many important and special roles in the ecosystem. Native trees prevent the 
erosion of hillsides and stream banks, moderate water temperatures in streams through 
shading, provide food and habitat, including nesting, roosting, and burrowing to a wide variety of 
wildlife species, contribute nutrients to watersheds, and are important scenic elements in the 
landscape.  
 
In the Santa Monica Mountains, riparian woodland contains the greatest overall diversity of all 
the plant communities in the area, partly because of its multi-layered vegetation.1  At least four 
types of riparian communities are discernable in the Santa Monica Mountains: walnut riparian 
areas, mulefat-dominated riparian areas, willow riparian areas and sycamore riparian 
woodlands.  Of these, the sycamore riparian woodland is the most diverse riparian community in 
                                            
1 National Park Service. 2000. Draft: General Management Plan & Environmental Impact Statement, Santa Monica 
Mountains National Recreation Area, US Dept. of Interior, National Park Service, December 2000.   
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the area.  In these habitats, the dominant plant species include arroyo willow, California black 
walnut, sycamore, coast live oak, Mexican elderberry, California bay laurel, and mule fat.  
Wildlife species that have been observed in this community include least Bell’s vireo (a State 
and federally listed species), American goldfinches, black phoebes, warbling vireos, bank 
swallows (State listed threatened species), song sparrows, belted kingfishers, raccoons, and 
California and Pacific tree frogs.   
 
Riparian communities are the most species-rich to be found in the Santa Monica Mountains.  
Because of their multi-layered vegetation, available water supply, vegetative cover and 
adjacency to shrubland habitats, they are attractive to many native wildlife species, and provide 
essential functions in their lifecycles2.  During the long dry summers in this Mediterranean 
climate, these communities are an essential refuge and oasis for much of the areas’ wildlife. 
 
Riparian habitats and their associated streams form important connecting links in the Santa 
Monica Mountains.  These habitats connect all of the biological communities from the highest 
elevation chaparral to the sea with a unidirectional flowing water system, one function of which 
is to carry nutrients through the ecosystem to the benefit of many different species along the 
way.   
 
The streams themselves provide refuge for sensitive species including: the coast range newt, 
the Pacific pond turtle, and the steelhead trout.  The coast range newt and the Pacific pond 
turtle are California Species of Special Concern and are proposed for federal listing3, and the 
steelhead trout is federally endangered.  The health of the streams is dependent on the 
ecological functions provided by the associated riparian woodlands.  These functions include 
the provision of large woody debris for habitat, shading that controls water temperature, and 
input of leaves that provide the foundation of the stream-based trophic structure. 
 
The importance of the connectivity between riparian areas and adjacent habitats is illustrated by 
the Pacific pond turtle and the coast range newt, both of which are sensitive and both of which 
require this connectivity for their survival.  The life history of the Pacific pond turtle demonstrates 
the importance of riparian areas and their associated watersheds for this species.  These turtles 
require the stream habitat during the wet season.  However, recent radio tracking work4 has 
found that although the Pacific pond turtle spends the wet season in streams, it also requires 
upland habitat for refuge during the dry season.  Thus, in coastal southern California, the Pacific 
pond turtle requires both streams and intact adjacent upland habitats such as coastal sage 
scrub, woodlands or chaparral as part of their normal life cycle.  The turtles spend about four 
months of the year in upland refuge sites located an average distance of 50 m (but up to 280 m) 
from the edge of the creek bed.  Similarly, nesting sites where the females lay eggs are also 
located in upland habitats an average of 30 m (but up to 170 m) from the creek.  Occasionally, 
these turtles move up to 2 miles across upland habitat5.  Like many species, the pond turtle 
requires both stream habitats and the upland habitats of the watershed to complete its normal 

                                            
2 Walter, Hartmut. Bird use of Mediterranean habitats in the Santa Monica Mountains, Coastal Commission 
Workshop on the Significance of Native Habitats in the Santa Monica Mountains. CCC Hearing, June 13, 2002, 
Queen Mary Hotel. 
3 USFWS. 1989. Endangered and threatened wildlife and plants; animal notice of review. Fed. Reg. 54:554-579.  
USFWS. 1993. Endangered and threatened wildlife and plants; notice of 1-year petition finding on the western pond 
turtle. Fed. Reg. 58:42717-42718. 
4 Rathbun, G.B., N.J. Scott and T.G. Murphy. 2002. Terrestrial habitat use by Pacific pond turtle in a Mediterranean 
climate. Southwestern Naturalist. (in Press). 
5 Testimony by R. Dagit, Resource Conservation District of the Santa Monica Mountains at the CCC Habitat 
Workshop on June 13, 2002. 
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annual cycle of behavior. Similarly, the coast range newt has been observed to travel hundreds 
of meters into upland habitat and spend about ten months of the year far from the riparian 
streambed.6 They return to the stream to breed in the wet season, and they are therefore 
another species that requires both riparian habitat and adjacent uplands for their survival.   
 
Riparian habitats in California have suffered serious losses and such habitats in southern 
California are currently very rare and seriously threatened.  In 1989, Faber estimated that 95-
97% of riparian habitat in southern California was already lost7.  Writing at the same time as 
Faber, Bowler asserted that, “[t]here is no question that riparian habitat in southern California is 
endangered.”8  In the intervening 13 years, there have been continuing losses of the small 
amount of riparian woodlands that remain.  Today these habitats are, along with native 
grasslands and wetlands, among the most threatened in California.   
 
In addition to direct habitat loss, streams and riparian areas have been degraded by the effects 
of development.  For example, the coast range newt, a California Species of Special Concern 
has suffered a variety of impacts from human-related disturbances9.  Human-caused increased 
fire frequency has resulted in increased sedimentation rates, which exacerbates the 
cannibalistic predation of adult newts on the larval stages.10  In addition, impacts from non-
native species of crayfish and mosquito fish have also been documented.  When these non-
native predators are introduced, native prey organisms are exposed to new mortality pressures 
for which they are not adapted.  Coast range newts that breed in the Santa Monica Mountain 
streams do not appear to have adaptations that permit co-occurrence with introduced mosquito 
fish and crayfish11.  These introduced predators have eliminated the newts from streams where 
they previously occurred by both direct predation and suppression of breeding. 
 
More recently, surveys conducted in Spring 2006 found the invasive New Zealand mud snail 
(Potamopyrgus atipodarum) in the Malibu Creek watershed. The tiny snails reproduce rapidly 
and can achieve densities of up to 500,000 organisms per square meter. Because of their 
massive density and quantity, the New Zealand mud snail can out-compete and reduce the 
number of native aquatic invertebrates that the watershed's fish and amphibians rely on for 
food. This reduction in aquatic invertebrate food supply can disrupt the entire food web with 
dramatic consequences.  
 
Therefore, because of the essential role that riparian plant communities play in maintaining the 
biodiversity of the Santa Monica Mountains, because of the historical losses and current rarity of 
these habitats in southern California, and because of their extreme sensitivity to disturbance, 
the native riparian habitats in the Santa Monica Mountains meet the definition of ESHA under 
the Coastal Act. 
 

                                            
6 Dr, Lee Kats, Pepperdine University, personal communication to Dr J. Allen, CCC. 
7 Faber, P.A., E, Keller, A. Sands and B.M. Massey. 1989. The ecology of riparian habitats of the southern California 
coastal region: a community profile. U.S. Fish and Wildlife Service Biological Report 85(7.27) 152pp. 
8 Bowler, P.A. 1989. Riparian woodland: An endangered habitat in southern California. Pp 80-97 in Schoenherr, A.A. 
(ed.) Endangered plant communities of southern California. Botanists Special Publication No. 3.  
9 Gamradt, S.C., L.B. Kats and C.B. Anzalone. 1997. Aggression by non-native crayfish deters breeding in California 
newts. Conservation Biology 11(3):793-796. 
10 Kerby, L.J., and L.B. Kats. 1998. Modified interactions between salamander life stages caused by wildfire-induced 
sedimentation. Ecology 79(2):740-745. 
11 Gamradt, S.C. and L.B. Kats. 1996. Effect of introduced crayfish and mosquitofish on California newts. 
Conservation Biology 10(4):1155-1162. 
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Additionally, the important ecosystem functions of oak woodlands and savanna are widely 
recognized12.  These habitats support a high diversity of birds13, and provide refuge for many 
species of sensitive bats14.  Typical wildlife in this habitat includes acorn woodpeckers, scrub 
jays, plaintitmice, northern flickers, cooper’s hawks, western screech owls, mule deer, gray 
foxes, ground squirrels, jackrabbits and several species of sensitive bats.  Oak woodlands 
adjacent to grasslands provide valuable perching opportunities for birds of prey who forage in 
the grasslands. Therefore, because of their important ecosystem functions and vulnerability to 
development, the Commission finds that oak woodlands and savanna within the Santa Monica 
Mountains meet the definition of ESHA under the Coastal Act.  
 
Further, in the Santa Monica Mountains, coastal sage scrub and chaparral have many important 
roles in the ecosystem, including the provision of critical linkages between riparian corridors, the 
provision of essential habitat for species that require several habitat types during the course of 
their life histories, the provision of essential habitat for local endemics, the support of rare 
species, and the reduction of erosion, thereby protecting the water quality of coastal streams. 
Therefore, the Commission finds that large, contiguous, relatively pristine stands of coastal sage 
scrub and chaparral in the Santa Monica Mountains meet the definition of ESHA.  This is 
consistent with the Commission’s past findings on the Malibu LCP15. 
 
Biological Characteristics of the Project Site 
 
The applicant has submitted two biological reports that discuss habitat on site: “Biological 
Assessment, Constructed Wetlands Project- Malibu Creek,” April 29, 2002 and “Supplemental 
Biological Assessment- Constructed Wetlands Project- Malibu Creek,” both by Randal Orton, 
Ph.D, D.Env., Resource Conservation Department, Las Virgenes Municipal Water District, 
October 6, 2006. These reports describe the vegetation on the site and surrounding area, as 
well as a description of what vertebrates were found or may be found on the project site.  
 
The 2.5 acre project site contains riparian vegetation and is adjacent to and approximately 10-
15 feet above Malibu Creek in the vicinity of Piuma Road and Malibu Canyon Road. During the 
1950’s, spoils from the construction of Malibu Canyon Road were deposited on the site and 
approximately half of the site consists of these artificial fill materials. The remainder of the 
subject site contains natural stream sediments and gravels. Five tree species were identified on 
the project site, including willows, valley oaks, cottonwoods, walnuts, and Mexican alderberry. 
The groundcover on the project site is highly disturbed and consists of wild oats, brome 
grasses, mustard, nettles, poison oak and thistles. The area surrounding the subject site 
consists of mountainous terrain containing chaparral habitat, Coast live oak woodland, and 
annual grassland.  
 

                                            
12 Block, W.M., M.L. Morrison, and J. Verner. 1990. Wildlife and oak-woodland interdependency. Fremontia 18(3):72–
76. Pavlik, B.M., P.C. Muick, S. Johnson, and M. Popper. 1991. Oaks of California. Cachuma Press and California 
Oak Foundation, Los Olivos, California. 184 pp.   
13 Cody, M.L. 1977. Birds. Pp. 223–231 in Thrower, N.J.W., and D.E. Bradbury (eds.). Chile-California Mediterranean 
scrub atlas. US/IBP Synthesis Series 2. Dowden, Hutchinson & Ross, Stroudsburg, Pennsylvania. National Park 
Service. 1993. A checklist of the birds of the Santa Monica Mountains National Recreation Area. Southwest Parks 
and Monuments Assoc., 221 N. Court, Tucson, AZ. 85701 
14 Miner, K.L., and D.C. Stokes. 2000. Status, conservation issues, and research needs for bats in the south coast 
bioregion. Paper presented at Planning for biodiversity: bringing research and management together, February 29, 
California State University, Pomona, California.  
15 Revised Findings for the City of Malibu Local Coastal Program (as adopted on September 13, 2002) adopted on 
February 6, 2003. 
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Malibu Creek and its associated riparian canopy is a designated environmentally sensitive 
habitat area (ESHA) in the certified Malibu-Santa Monica Mountains LUP. The Commission 
finds that Malibu Creek and its associated riparian woodland and chaparral meet the definition 
of ESHA under the Coastal Act. However, Commission finds that the 2.5 acre subject site itself 
is not ESHA because the site is in an adjacent upland area outside of the riparian habitat, and it 
has been disturbed, through the placement of road fill and the construction and operation of 
percolation trenches prior to the effective date of the Coastal Act. Since the trenches have been 
disused, the area has been colonized by invasive, weedy plant species.  
 
Environmentally Sensitive Habitat Protection Policies 
 
Under Section 30240(a), “environmentally sensitive habitat areas shall be protected against any 
significant disruption of habitat values, and only uses dependent on those resources shall be 
allowed within those areas.” Section 30240(b) requires that development adjacent to ESHA and 
parks and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade ESHA, and shall be compatible with the continuance of those habitat and 
recreation areas. Section 30250 of the Coastal Act requires that development be located to 
ensure that significant adverse impacts, both individual and cumulative, be avoided. 
Additionally, the Los Angeles County certified Malibu/Santa Monica Mountains Land Use Plan 
(LUP) contains policies that require the protection of streams and environmentally sensitive 
habitat areas. While the County does not have a fully certified Local Coastal Plan, and the 
standard of review for Commission decisions on coastal developments in the Santa Monica 
Mountains is the Coastal Act, the Commission has used the policies of the LUP as guidance. 
The Table 1 (ESHA) development standards and stream protection policies of the certified 
Malibu-Santa Monica Mountains LUP limit uses adjacent to ESHA to permitted uses that are set 
back a minimum of 100 feet, and that are consistent with appropriate erosion control and stream 
protection policies, as well as any other LUP Policy. Table 1 also requires that a minimum 100-
foot setback be provided from the ESHA for structures associated with a permitted use and that 
this setback is measured from the outer edge of the riparian canopy. 
 
The applicant proposes to reconstruct 17 previously existing percolation ponds and place 
wetland vegetation in the ponds in order to serve as a water treatment system. Although the 
project is located approximately 10-15 feet from Malibu Creek, considered to be ESHA, the 2.5 
acre project site is not itself considered to be ESHA because the site is located in an adjacent 
disturbed upland area outside of the riparian habitat. Development of the percolation ponds will 
not significantly disrupt habitat values of adjacent Malibu Creek ESHA because it will not require 
the removal of adjacent ESHA and it will add to the riparian habitat of the immediate area.  
Special Condition Three (3) requires that all invasive and non-native species be removed from 
the project site and requires the site to be revegetated with native riparian plants and monitored 
for revegetation success.  
 
Additionally, because the project site is adjacent to Malibu Creek ESHA within Malibu Creek 
State Park, development must be sited and designed to prevent impacts which would degrade 
the adjacent ESHA and state park land and must be compatible with the continuance of the 
habitat and recreation areas. The treatment system is designed and sited to prevent impacts 
which would significantly degrade Malibu Creek and Malibu Creek State Park because the 
percolation ponds are designed to filter non-point source pollution in upstream 
creek/groundwater which would otherwise flow to Malibu Creek. Additionally, the percolation 
ponds are designed to prevent treated wastewater from flowing directly to Malibu Creek. To 
assure that the tertiary-treated waste water discharged to the percolation ponds from April 15th 
through May 31st and October 1st to November 15th does not resurface to Malibu Creek or 
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Malibu Lagoon and significantly degrade Malibu Creek, Special Condition Five (5) requires the 
Water District to conduct groundwater monitoring consistent with RWQCB Order No. R4-2002-
158 requirements and Special Condition Two (3) requires that Tapia discharge tertiary-treated 
wastewater only within the time frame proposed. Also incorporated into Special Condition Five 
(5), through RWQCB Order No. R4-2002-158, is the prohibition of water discharges, including 
discharges caused by surface flow, or subsurface flow and resurfacing, from the percolation 
ponds to Malibu Creek, Malibu Lagoon, or both.  
 
In past permit actions, the Commission has consistently required development to be located no 
closer than 100 feet from ESHA, in order to protect the biological integrity of ESHA, provide 
space for transitional vegetated buffer areas, and minimize human intrusion. The primary 
functions of buffers are to keep disturbance at a distance from sensitive environmental 
resources and to provide ecosystem services in benefit of the adjacent ESHA, including water 
quality. Riparian buffers adjacent to streams and creeks serve to maintain the integrity of the 
waterway, stabilize the stream banks, reduce pollution, and provide food, habitat, and thermal 
protection for both terrestrial and aquatic organisms. Riparian buffers benefit aquatic habitat by 
improving the quality of nearby waters through shading, filtering, and moderating stream flow. 
Plant roots hold bank soil together and plant stems protect banks by deflecting the cutting action 
of storm runoff. The vegetation catches dust and pollutants carried by the wind and helps 
stabilize banks and reduce water velocity and erosion. With the vegetation slowing down the 
velocity of the runoff, the riparian buffer allows water to infiltrate the soil to help control flooding 
and runoff pollution. Water infiltration allows sediments and pollutants to settle out, be modified 
by soil bacteria, and taken up by plants, thereby minimizing the amount of sediment and 
pollutants that may enter the waterway. However, it is also important that pollution control 
measures, such as vegetative swales and bioretention basins, be situated on the outer edge of 
the riparian buffer if feasible in order to allow additional infiltration and absorption of excess 
nutrients, sediments, and pollutants within the buffer before they reach the creek. Buffers are a 
last line of defense against the natural flow of runoff down slopes and streambanks before that 
runoff reaches a waterway. Vegetated buffer areas are especially critical when the nature of the 
development creates organic and chemical waste and is highly compacting of site soils. These 
conditions result in reduced site infiltration capacity and increased potential for nutrient, 
chemical, and sediment-loading of coastal waters.  
 
According to a California Coastal Commission January 2007 report entitled, “Policies in Local 
Coastal Programs Regarding Development Setbacks and Mitigation Ratios for Wetlands and 
Other Environmentally Sensitive Habitat Areas”, which documents and provides assessment of 
the resource protection policies in the Local Coastal Programs that currently exist in the state of 
California, research on the effectiveness of riparian buffers have found that 30-60m (97.5-195 
feet) wide riparian buffer strips will effectively protect water resources through physical and 
chemical filtration processes. For the purpose of filtering nitrogen compounds, a study 
determined that "the most effective buffers are at least 30m (97.5 feet) or 100 feet wide 
composed of native forest, and are applied to all streams, including small ones." Studies of the 
distribution of plant and bird species in relation to variable riparian buffer dimensions within 
several riparian systems have found that to include 90% of streamside plants, the minimum 
buffer ranged from 10m (32.5 feet) to 30m (97.5 feet), depending on the stream, whereas 
minimum buffers of 75m (250 feet) to 175m (570 feet) were needed to include 90% of the bird 
species. Research suggests that recommended widths for ecological concerns in riparian buffer 
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strips typically are much wider than those recommended for water quality concerns, often 
exceeding 100m (325 feet) in width.16   
 
In this particular case, the proposed percolation trenches are located approximately 15 feet from 
the riparian canopy of Malibu Creek. While this development will not provide a 100 ft. setback 
from ESHA, it does not include structures or uses that will contribute polluted runoff or that 
would introduce human intrusion to the Malibu Creek ESHA. Additionally, the percolation 
trenches will serve one of the functions of a buffer to filter non-point source pollution from Malibu 
Creek and to filter tertiary-treated waste water from the nearby Tapia Waste Reclamation 
Facility. Additionally, Special Condition Three (3) requires a revegetation, erosion control, and 
monitoring plan to assure that the functions of pollution removal are maintained. Further, 
Special Condition Five (5) requires water quality monitoring and discharge prohibitions 
consistent with the California Regional Water Quality Control Board’s requirements in order to 
assure that water quality is maintained in the percolation ponds, Malibu Creek, and Malibu 
Lagoon and to assure that water discharged to the percolation ponds does not resurface to 
Malibu Creek, Malibu Lagoon, or both. Special Condition Five (5) also provides that if project 
monitoring indicates that either discharge prohibitions or effluent limitations have failed to meet 
any of the specified performance standards, the development shall immediately cease and shall 
not recommence until after the permittee has received a Coastal Development Permit 
amendment.  
 
For these reasons, the Commission finds that, as conditioned, the project is consistent with 
Section 30240 of the Coastal Act and the guidance contained in the associated standards 
provided in the certified LUP for the area. 
 
Impacts to Oak Trees 
 
The applicant has submitted two oak tree reports, “Oak Tree Inspection” and “Expanded Oak 
Tree Inspection Report, Constructed Wetlands Project,” June 12, 2007, both by Samuel L. 
Knapp, RCA, Registered Consulting Arborist. According to the reports, 19 Coast Live Oak trees 
exist in the percolation area. Three are 3 large (36 in.), one fallen, one dying, and one doing 
well. The rest of the trees are much smaller, 17 in. or less. The arborist recommended retaining 
the oak trees, maintaining a tree protection zone from the trunk base to the canopy edge or drip 
line, and requiring yearly inspections of the oaks. 
 
The Commission finds that native oak trees are an important coastal resource. Native trees 
prevent the erosion of hillsides and stream banks, moderate water temperatures in streams 
through shading, provide food and habitat, including nesting, roosting, and burrowing to a wide 
variety of wildlife. The individual oak trees on the subject site provide habitat for wildlife and are 
an important part of the character and scenic quality of the area.   
 
Oak trees are a part of the California native plant community and need special attention to 
maintain and protect their health. Damage can often take years to become evident and by the 
time the tree shows obvious signs of disease it is usually too late to restore the health of the 
tree. Oak trees provide important habitat and shading for other animal species, such as deer 
and bees.  Oak trees are very long lived, some up to 250 years old, relatively slow growing 
becoming large trees between 30 to 70 feet high, and are sensitive to surrounding land uses, 
grading or excavation at or near the roots and irrigation of the root area particularly during the 
                                            
16 “Stream Setback Technical Memo”, James D. Robins of Jones & Stokes, October 18, 2002. Prepared for the Napa 
County Conservation, Development, and Planning Department. 
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summer dormancy. Improper watering, especially during the hot summer months when the tree 
is dormant, and disturbance to root areas are the most common causes of tree loss. 
 
The publication entitled “Oak Trees: Care and Maintenance,” prepared by the Los Angeles 
County Department of Forester and Fire Warden, states:  

 
Damage can often take years to become evident, and by the time the tree 
shows obvious signs of disease it is usually too late to help. Improper 
watering…and disturbance to root areas are most often the causes. 

 
That publication goes on to state: 

 
Oaks are easily damaged and very sensitive to disturbances that occur to 
the tree or in the surrounding environment.  The root system is extensive 
but surprisingly shallow, radiating out as much as 50 feet beyond the 
spread of the tree leaves, or canopy.  The ground area at the outside edge 
of the canopy, referred to as the dripline, is especially important: the tree 
obtains most of its surface water and nutrients here, as well as conducts 
an important exchange of air and other gases….The roots depend on an 
important exchange of both water and air through the soil within the 
protected zone.  Any kind of activity which compacts the soil in this area 
blocks this exchange and can have serious long term negative effects on 
the trees….   
 

In recognition of the sensitive nature of oak trees to human disturbance and to increase 
protection of these sensitive resources, the Los Angeles County Oak Tree Ordinance defines 
the “protected zone” around an oak tree as follows: 
 

The Protected Zone shall mean that area within the dripline of an oak tree and 
extending therefrom to a point at least 5 feet outside the dripline or 15 feet from 
the trunk, whichever distance is greater. 

 
Section 30250 of the Coastal Act requires that development be located to ensure that significant 
adverse impacts, both individual and cumulative, be avoided. In past permit actions, the 
Commission has required that the removal of native trees, particularly oak trees, or 
encroachment of structures into the root zone be avoided unless there is no feasible alternative 
for the siting of development. The proposed project involves extensive physical modification of 
the 2.5 acre project site, including approximately 10,755 cu. yds. of grading. The proposed 
project does not include the removal of any oak trees. Further, no structures or other aspects of 
the development are proposed to encroach within the protected zone of any oak trees. So, the 
project will not result in any impacts from removal, root cutting or disturbance, compaction of the 
root zone, or physical occupation by structures. However, the proximity of the project to the 
oaks and the introduction of increased amounts of groundwater to the roots of the oaks, 
including during the summer season has the potential to adversely impact the health of the 
oaks. Special Condition Six (6) requires the percolation trenches to be located outside of the 
protected zone(s) of all oak trees on the site and that any areas of existing trenches that extend 
within the protected zone of any oak tree must be closed.   
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Additionally, Special Condition Six (6) requires the applicant to obtain a certified arborist to 
make yearly inspections to determine whether any of the on-site oak trees have suffered 
worsened health or vigor as a result of the project or whether any of the on-site oak trees must 
be removed. Special Condition Six (6) requires that the yearly inspection reports be submitted 
to the Executive Director and if any oak trees have suffered worsened health or vigor as a result 
of the project or if any of the on-site oak trees must be removed, the applicant must also submit 
an oak tree replacement planting program and a ten-year monitoring program to ensure that the 
replacement planting program is successful. Resource specialists studying oak restoration have 
found that oak trees are most successfully established when planted as acorns collected in the 
local area or seedlings grown from such acorns.  The Commission has found, through permit 
actions, that it is important to require that replacement trees be seedlings or acorns. Many 
factors, over the life of the restoration, can result in the death of the replacement trees. In order 
to ensure that adequate replacement is eventually reached, it is necessary to provide a 
replacement ratio of at least ten replacement trees for every tree removed or impacted to 
account for the mortality of some of the replacement trees.  
 
 
Further, to ensure that oak trees are protected during grading and construction activities, 
Special Condition Six (6) requires the applicant to install protective barrier fencing around the 
drip line of on-site oak trees during construction operations. Finally, in order to ensure that no 
impacts outside the scope of work allowed by this permit occur to the oak trees that are in the 
vicinity of proposed development, Special Condition Six (6) requires the applicants to retain 
the services of a qualified biological consultant or arborist, who shall be present on site during 
construction and grading operations. The consultant shall immediately notify the Executive 
Director if unpermitted activities occur or if any oak trees on the site are damaged, removed, or 
impacted beyond the scope of the work allowed by this permit. The permittee shall submit a tree 
replacement planting program and shall cease development should any oak tree be lost or 
suffer worsened health or vigor, or if any unforeseen sensitive habitat issues arise. The 
permittee shall not recommence development until the permittee has received a Coastal 
Development Permit amendment unless the Executive Director determines no amendment is 
legally required.  The permittee shall provide on-site oak tree mitigation, at a 10:1 ratio, in the 
event that any oak tree is damaged or lost.  
 
As conditioned, the proposed project will not have significant avoidable adverse impacts to 
individual oak trees on the site that are considered an important coastal resource and will be 
consistent with Section 30240 and 30250 of the Coastal Act.   
 
D. Water Quality and Biological Resources 
 
As stated in Section A above, the Commission’s consideration of this coastal development 
permit is undertaken pursuant solely to the authority duly granted to the Commission by the 
Coastal Act, is limited to ensuring the approved development’s conformance with the policies of 
the Coastal Act, and in no way represents actions which modify, supplant, condition, or 
otherwise conflict with the determination of the State Regional Water Quality Control Board, Los 
Angeles Region in Order No. R-4-2002-158 in matters relating to water quality or the 
administration of water rights.  However, under Sections 30230 and 30231 of the Coastal Act, 
the Commission is charged with assuring that marine resources, with particular emphasis on the 
productivity, health, and population levels of its biological components, are maintained, 
enhanced, and where feasible restored.   
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The Commission recognizes that new development in the Santa Monica Mountains has the 
potential to adversely impact coastal water quality through the removal of native vegetation, 
increase of impervious surfaces, increase of runoff, erosion, and sedimentation, and 
introduction of pollutants. Section 30230 of the Coastal Act states: 
 

Marine resources shall be maintained, enhanced, and where feasible, restored. 
Special protection shall be given to areas and species of special biological or 
economic significance. Uses of the marine environment shall be carried out in a 
manner that will sustain the biological productivity of coastal waters and that will 
maintain healthy populations of all species of marine organisms adequate for 
long-term commercial, recreational, scientific, and educational purposes.  

 
Additionally, Section 30231 of the Coastal Act states: 
 

The biological productivity and the quality of coastal waters, streams, 
wetlands, estuaries, and lakes appropriate to maintain optimum 
populations of marine organisms and for the protection of human health 
shall be maintained and, where feasible, restored through, among other 
means, minimizing adverse effects of waste water discharges and 
entrainment, controlling runoff, preventing depletion of ground water 
supplies and substantial interference with surface water flow, encouraging 
waste water reclamation, maintaining natural vegetation buffer areas that 
protect riparian habitats, minimizing alteration of natural streams. 

 
In addition, the Malibu/Santa Monica Mountains LUP provides policy guidance regarding the 
protection of streams and marine resources. The Coastal Commission, as guidance in the 
review of development proposals in the Santa Monica Mountains, has applied the following 
policies: 
 
P82  Grading shall be minimized for all new development to ensure the potential 

negative effects of runoff and erosion on these resources are minimized. 
 
P86 A drainage control system, including on-site retention or detention where 

appropriate, shall be incorporated into the site design of new developments 
to minimize the effects of runoff and erosion. Runoff control systems shall 
be designed to prevent any increase in site runoff over pre-existing peak 
flows. Impacts on downstream sensitive riparian habitats must be mitigated. 

 
Malibu Creek Hydrology 
 
The main stem of Malibu Creek originates as an overflow from Malibu Lake. About one mile 
upstream from Tapia, Las Virgenes Creek joins Malibu Creek from the north. Malibu Creek 
passes through Malibu Creek State Park, where the percolation ponds are located. Malibu 
Creek then spills into Rindge Dam and emerges into a small alluvial plain, adjacent to Serra 
Road and the City of Malibu Civic Center. At its mouth, Malibu Creek flows into Malibu Lagoon. 
Malibu Creek flows year round except during dry summer periods when flows in the lower 
reaches of Malibu Creek cease. Baseflows in Malibu Creek watershed increased 10-fold from 
1934-1999 due to urbanization.17 Approximately 20,000 acre-feet of imported potable water, 
                                            
17 “Draft Minimum Flow Recommendation for Malibu Creek,” Prepared for Las Virgenes Municipal Water 
District by Entrix, Inc., Project No. 380001, December 22, 1999, p. 2-7. 
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used primarily for lawn irrigation and for other urban purposes, supplement the natural stream 
flow. Average annual flow for the period from 1966 to 1992 was 27,000 acre-feet. Of this 
average annual flow, about 4,500 acre-feet of permitted reclaimed water is discharged to Malibu 
Creek annually from Tapia.  
 
The Surfrider Beach is located adjacent to the Malibu Lagoon, and is owned by the State and 
managed by Los Angeles County. Malibu Lagoon is closed by a sandbar during low flow months 
in the summer. The sandbar reduces the amount of creek and lagoon water directly reaching 
the surf zone at Surfrider Beach. The input of imported water into the Malibu Creek watershed 
has resulted in significant freshwater flows into Malibu Lagoon. Artificial breaching of the 
sandbar between Malibu Lagoon and Surfrider Beach is prohibited by the Army Corps of 
Engineers because it results in lower water levels, increased tidal action, and increased salinity 
which impact lagoon flora and fauna. Rapid changes in salinity after breaching are a likely 
cause in low species diversity in lagoon invertebrates. However, during the winter months, the 
Lagoon is usually open to the ocean due to sustained flows in Malibu Creek.18  
 
According to the RWQCB, the Malibu Creek Watershed Advisory Council has identified several 
high priorities for overall watershed management, including the reduction of freshwater flows to 
the Lagoon, reduction of nutrients to the Creek and the Lagoon, protection of human health in 
the Creek, Lagoon, and surfzone, and the restoration of a fully functioning Lagoon.19  
 
Potential Water Quality Benefits as a Result of Creek Flow Diversion to the Percolation 
Ponds 
 
The MOU between the Water District and State Parks identified the removal of pathogens and 
nutrients from Malibu Creek as a main objective of this project. Although Tapia proposes to use 
a groundwater intake structure to supply water to the percolation ponds during 40 weeks per 
year, Tapia asserts that this water is virtually the same as creek water. Given this assertion, 
potential water quality benefits from filtering water through the percolation ponds may include a 
reduction in non-point source pollutants because Malibu Creek is listed as an impaired water 
body (Clean Water Act 303(d) list) by the Los Angeles Regional Water Quality Control Board 
(LARWQCB).  Furthermore, Malibu Creek outlets into Malibu Lagoon and Surfrider Beach, 
which is consistently one of the most polluted beaches within the Santa Monica Bay. 
 
Non-point source pollution is the pollution of coastal waters (including streams and underground 
water systems), by sources that do not discharge from a discernible, confined, discrete 
conveyance point, such as a pipe outfall.  Non-point source pollutants include suspended solids, 
coliform bacteria and nutrients. These pollutants can originate from many different sources such 
as overflow septic systems, storm drains, runoff from roadways, driveways, rooftops and horse 
facilities. When the pollutants are swept into coastal waters by storm water or other means, they 
can cause adverse cumulative impacts such as: eutrophication and anoxic conditions resulting 
in fish kills and diseases and the alteration of aquatic habitat, including adverse changes to 
species composition and size; excess nutrients causing algae blooms and sedimentation 
increasing turbidity, which both reduce the penetration of sunlight needed by aquatic vegetation 
                                            
18 California Water Quality Control Board, Los Angeles Region, Order No. R4-2005-0074, NPDES NO. 
CA0056014, Waste Discharge Requirements for Las Virgenes Municipal Water District- Tapia Water 
Reclamation Facility, November 3, 2005, p. 11. 
19 California Water Quality Control Board, Los Angeles Region, Order No. R4-2005-0074, NPDES NO. 
CA0056014, Waste Discharge Requirements for Las Virgenes Municipal Water District- Tapia Water 
Reclamation Facility, November 3, 2005, p. 9. 
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that provide food and the cover for aquatic species; disruptions to the reproductive cycle of 
aquatic species; acute and sublethal toxicity in aquatic organisms leading to adverse changes in 
reproduction and feeding behavior; and human diseases such as hepatitis and dysentery.  
These impacts reduce the biological productivity and the quality of coastal waters, streams, 
wetlands, estuaries, and lakes, reduce optimum populations of aquatic organisms, and can 
have adverse impacts on human health.   
 
It is anticipated that the proposed project will provide additional filtering for reclaimed waster and 
groundwater and that these actions will not result in adverse impacts to water quality. As 
described above, the California Regional Water Quality Control Board (RWQCB), Los Angeles 
Region, Order No. R4-2002-158 sets limitations on the quantity and quality of the water that can 
be discharged to the trenches. Additionally, in order to ensure that the project does not result in 
impacts to water quality, Special Condition Five (5) requires water quality monitoring 
consistent with the requirements of the California Regional Water Quality Control Board.  
 
Potential Impacts to Endangered Species as a Result of Creek Flow Diversion and 
Tertiary-Treated Wastewater Discharge to the Percolation Ponds 
 
A biological assessment conducted by the applicant states that the project will not substantially 
alter flows in Malibu Creek in winter, nor result in creek flows falling below the state-mandated 
minimum flow of 2.5 cfs in the summer. Stream flows in Malibu Creek are measured at a stream 
gage operated by the Los Angeles County of Public Works at a location downstream about 100 
meters from the project site. Malibu Creek has relatively high flows in the winter and low flows in 
the summer through late fall. The applicant’s biological assessment states that, on average, 
project impacts in the winter are negligible, as the diverted flows are small in comparison to 
winter creek flows overall. Tapia proposes to adjust creek water diversion so that creek flows do 
not fall below the state-mandated minimum flow of 2.5 cfs. Based on this amount of creek 
diversion, Tapia’s biological assessment concluded that the potential to significantly impact 
aquatic resources is very low.  
 
Entrix, Inc. undertook a study for Las Virgenes Municipal Water District to determine the 
minimum stream flow necessary in Malibu Creek to support Southern California Steelhead Trout 
(Oncorhunchus mykiss) and Tidewater Goby (Eucyclogobius newberryi) habitat during the 
period in which Tapia is prohibited to discharge to Malibu Creek (from April 15th through 
November 15th). The study described in detail how water flows in Malibu Creek may affect these 
species. The southernmost population of steelhead trout, a species listed as endangered under 
the Endangered Species Act in 1997, inhabits portions of Malibu Creek. The steelhead life cycle 
starts in the winter when with the return of adults from mature adults from the ocean. In many 
California rivers and streams, access to the river is blocked by a sandbar that forms across the 
mouth during the summer. In some years in southern California, the sandbar may not breach at 
all and steelhead may seek another open stream. Steelhead typically migrate upstream after the 
sandbar is breached and when streamflows rise during a storm event. Depending on rainfall, 
upstream migration and spawning in most southern California streams typically occurs from 
January to March. Stream pools provide refuge over the summer from steelhead in small 
streams during low flow conditions. Coastal lagoons can also provide rearing habitat for juvenile 
steelhead, potentially providing the majority of the summer and fall rearing habitat in small 
coastal streams. The productivity and use of lagoon habitat by steelhead depends on lagoon 
habitat and water quality and proximity to spawning habitat.  
 
Malibu Lagoon also supports a population of tidewater goby, listed as endangered under the 
Endangered Species Act by the U.S. Fish and Wildlife Service in 1994. The tidewater goby is 
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found in coastal lagoons and some inland estuaries, prefers still-water habitats, and is generally 
not found in areas subject to wave-wash (from a breached lagoon) or strong currents (flows 
from a river). This species is annual (having a lifespan of only about 1 year), spawning occurs 
throughout the year with peak spawning occurring in April or May. High winter storm water flows 
may extirpate goby populations. If natural marsh areas and backwaters are dewatered, filled, or 
otherwise cut off from the main lagoon, populations of tidewater gobies may be concentrated in 
the main channel, causing an increased risk of washing populations of tidewater gobies out of 
the stream system. This risk may have increased in recent times due to development of coastal 
wetlands, stream channelization, and flood control projects, which have eliminated backwater 
habitat and increased flood peaks. The tidewater goby is unique among fishes along the west 
coast of North America because it is almost exclusively found in brackish water environments 
and has no marine phase. This factor makes recolonization of extirpated populations difficult. 
The tidewater goby is thought to have been wiped out from the Malibu Creek watershed in the 
late 1960’s or early 1970’s as a result of habitat alteration. The species was reintroduced to 
Malibu Lagoon in 1991.  
 
Based on a habitat inventory in Malibu Creek and on various modeling, the Entrix study 
concluded that releases of water from Tapia sufficient to maintain a total streamflow of 2.5 to 4.5 
cfs should be sufficient to maintain steelhead in Malibu Canyon during the summer period and 
these flows would not adversely impact the tidewater goby populations. Therefore, Tapia’s 
NPDES permit, CA0056014, allows Tapia to discharge to Malibu Creek when water levels fall 
below 2.5 cfs to maintain a level of 2.5 cfs. This flow was determined to eliminate late-summer 
low flow days in the reach from Rindge Dam to Cross Creek Road in Malibu Creek, the section 
of Malibu Creek occupied by steelhead trout, while minimizing flows to Malibu Lagoon that 
would adversely impact the tidewater goby.  
 
The biological assessment submitted by the Water District as part of its coastal development 
permit application failed to explain whether or how the input of up to 900,000 gallons per day of 
tertiary-treated water to the percolation ponds, especially during the creek discharge prohibition 
period from April 15th through November 15th, could impact downstream aquatic species in 
Malibu Creek and Malibu Lagoon.  However, the California Regional Water Quality Control 
Board, Los Angeles Region Order No. R4-2002-158 states on page 2 (item 6) that “Las 
Virgenes has determined that (based on measurements of flow discharged to the ponds and 
levels at Malibu Lagoon) when flows to ponds do not exceed 900,000 gallons per day, the 
effluent does not surface out into Malibu Creek or flow to the lagoon, but flows directly to the 
ocean as groundwater, without resurfacing.” When commission staff asked the Water District to 
provide data supporting this statement, the Water District provided a percolation pond capacity 
study conducted in 1999. The eight-week study conducted by Tapia (LVMWD Report No. 
2227.00) determined that the optimum percolation rate at the percolation pond site is 
approximately 700,000 to 800,000 gallons of water per day (or an instantaneous peak flow of 
900,000 gallons per day). However, the applicant asserts that the likely operational conditions in 
the field in order to be in compliance the Regional Water Quality Control Board Waste 
Discharge Requirements (no discharge to Malibu Creek from April 15th through November 15th) 
would be less than 700,000 gallons per day and that effluent loading will be adjusted based on 
field and seasonal conditions. Additionally, the Water District also stated that they performed a 
test study in October 2000 to correlate the water levels in Malibu Lagoon to the percolation rate 
in the constructed wetland and discovered that the lagoon level did not change, but actually 
decreased, despite maximum flow into the wetland. The Water District did not provide the entire 
October 2000 study to support this conclusion, but provided only a “2000 Flow Study Summary.” 
So, it is not possible to determine how the conclusion that discharge to the percolation ponds 
does not affect the water level of Malibu Lagoon was arrived at. For instance, no information 
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was provided regarding the time delay between discharge and testing of lagoon levels, baseline 
stream flows, subsurface geologic conditions on the percolation pond site, groundwater levels, 
or what other factors were considered. It is anticipated that subsurface flow of groundwater from 
the project site to Malibu Creek, if any, will happen more slowly than direct discharge to the 
stream, and that the amount of discharge will not significantly increase the level of Malibu 
Lagoon. However, the applicant has not provided adequate information to demonstrate that the 
treated wastewater and creek/groundwater inputs into the percolation ponds will not impact 
Malibu Creek flows and Malibu Lagoon levels. 
 
In order to ensure that possible biological impacts to downstream aquatic species and biological 
resources are minimized, the California Regional Water Quality Control Board (RWQCB), Los 
Angeles Region, Order No. R4-2002-158 sets a maximum discharge limit, sets timing 
restrictions on the discharges, and requires that the application rate of the discharges do not 
cause the effluent to resurface and enter into Malibu Creek, Malibu Lagoon, or both. In order to 
ensure compliance with these requirements, Special Condition Five (5) requires the Water 
District to conduct surface and groundwater monitoring, consistent with the requirements of the 
California Regional Water Quality Control Board, to determine any water quality or quantity 
impacts to Malibu Creek and Malibu Lagoon due to the tertiarty-treated waste water and 
creek/groundwater inputs into the percolation ponds. Additionally, Special Condition Five (5) 
provides that if monitoring indicates that either discharge prohibitions or effluent limitations have 
failed to meet any of the specified performance standards, development shall immediately 
cease and shall not recommence until after the permittee has received a California Coastal 
Commission approved Coastal Development Permit amendment. Special Condition Two (2) 
allows Tapia to discharge tertiary-treated wastewater to the percolation ponds during the 12 
weeks of the year proposed by the Water District, from April 15th to May 31st and from October 
1st to November 15th, in order to prevent potential adverse downstream biological impacts to the 
endangered tidewater goby and steelhead trout during the dry season. Additionally, Special 
Condition Seven (7), limits the period of development authorization to 5 years to allow a re-
evaluation and determination of biological impacts at the project site and other possible 
downstream impacts to Malibu Creek and Malibu Lagoon based on the information provided by 
the required monitoring studies. 
 
Therefore, the Commission finds that, as conditioned, the development will maintain and 
enhance water quality and biological productivity consistent with Sections 30230 and 30231 of 
the Coastal Act. 
 
E. Geology 
 
The proposed development is located in the Santa Monica Mountains area, an area that is 
generally considered to be subject to an unusually high amount of natural hazards.  Geologic 
hazards common to the Santa Monica Mountains area include landslides, erosion, and flooding.  
In addition, fire is an inherent threat to the indigenous chaparral community of the coastal 
mountains.  Wild fires often denude hillsides in the Santa Monica Mountains of all existing 
vegetation, thereby contributing to an increased potential for erosion and landslides on property. 
 
Coastal Act Section 30253 states in part: 
 
 New development shall: 
 

(1) Minimize risks to life and property in areas of high geologic, flood, and fire 
hazard. 
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(2) Assure stability and structural integrity, and neither create nor contribute 
significantly to erosion, geologic instability, or destruction of the site or 
surrounding area or in any way require the construction of protective devices 
that would substantially alter natural landforms along bluffs and cliffs.   

 
Section 30253 of the Coastal Act mandates that new development be sited and designed to 
provide geologic stability and structural integrity, and minimize risks to life and property in areas 
of high geologic, flood, and fire hazard. 
 
To ensure that final project design and construction minimizes potential erosion, Special 
Condition Three (3) requires the applicant to landscape all disturbed and graded areas of the 
site with native wetland plants compatible with the surrounding environment.  To ensure that the 
project site is adequately revegetated, Special Condition Three (3) requires the applicant to 
develop, implement, and monitor revegetation and erosion control plans for the site and the 
disturbed areas of the site, including a planting plan which indicates species, extent, and 
location of all plant materials to be used in the revegetation program.  To ensure that the 
revegetation effort is successful, the applicant shall submit for the review and approval of the 
Executive Director, a yearly revegetation monitoring report that certifies that the on-site 
landscaping is in conformance with the revegetation plan approved pursuant to this special 
condition.   
 
Further, in past permit actions, the Commission has found that invasive and non-native plant 
species are typically characterized as having a shallow root structure in comparison with their 
high surface/foliage weight and/or require a greater amount of irrigation and maintenance than 
native vegetation.  The Commission finds that non-native and invasive plant species with high 
surface/foliage weight and shallow root structures do not serve to stabilize soil and that such 
vegetation can result in adverse effects to the geologic stability of the project site.  In 
comparison, the Commission finds that native plant species are typically characterized not only 
by a well developed and extensive root structure in comparison to their surface/foliage weight 
but also by their low irrigation and maintenance requirements. Therefore, in order to further 
ensure the stability and geotechnical safety of the entire 2.5 acre site, Special Condition Three 
(3) specifically requires that all non-native and invasive vegetation be removed from the project 
site. 
 
The Commission finds that the proposed project, as conditioned, will serve to minimize potential 
geologic hazards of the project site and adjacent properties, consistent with Section 30253 of 
the Coastal Act. 

F.  Visual Resources 
 
Section 30251 of the Coastal Act states, in part:  
 

The scenic and visual qualities of coastal areas shall be considered and 
protected as a resource of public importance. Permitted development shall be 
sited and designed to protect views to and along the ocean and scenic coastal 
areas, to minimize the alteration of natural land forms, to be visually compatible 
with the character of surrounding areas, and, where feasible, to restore and 
enhance visual quality in visually degraded areas.  
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Section 30251 of the Coastal Act requires scenic and visual qualities to be considered and 
preserved.  Section 30251 also requires that development be sited and designed to protect 
views of scenic areas, minimize alteration of landforms, and be visually compatible with the 
surrounding area.   
 
The subject property is located in Malibu State Park at the intersection of Piuma Road and 
Malibu Canyon Road. Tapia Water Reclamation Facility is adjacent to the project site, Malibu 
Creek is adjacent to the project site and scattered residential development and undeveloped 
hillsides also surround the project site. The subject site is highly visible from Malibu Canyon 
Road, as well as from numerous public viewing points, including along the Backbone Trail, in 
the Santa Monica Mountains. Damaged percolation ponds already exist on the site and are 
overgrown with some non-native and invasive vegetation.  
 
The natural landscape of the Santa Monica Mountains consists of lush riparian environments, 
oak woodlands, and chaparral and coastal sage scrub communities. The landscape ranges from 
steeply sloping canyons, to high rocky mountain peaks, to relatively flat alluvial flood plains. In 
addition to the varied landscape and vegetative communities, the Santa Monica Mountains 
provides habitat for such species as cooper’s hawk, western screech owl, mule deer, gray 
foxes, and steelhead trout. This unique natural experience is one that you would find walking, 
hiking, or driving through the Santa Monica Mountains.  
 
The percolation pond project will not adversely impact views because the 2.5 acre site will be 
enhanced with wetland vegetation and maintained, as required by Special Condition Four (4). 
Special Condition Six (6) requires that existing oak trees be left undisturbed. Further, the 
development will not impact the riparian habitat of adjacent Malibu Creek. Special Condition  
Nine (9) also requires the applicant to remove the fencing not immediately surrounding the 
percolation pond site, which is now visually undesirable. 
 
Therefore, the Commission finds that the proposed development is consistent with Section 
30251 of the Coastal Act because it is sited and designed to protect the scenic and visual 
characteristics of the surrounding area.  
 
G. Public Access and Recreation 
 
The Coastal Act requires that maximum public access to and along the coast be provided in 
new development projects.  The Coastal Act also requires new development to provide 
adequate lands suitable for recreation to serve the needs of residents.   
 
Coastal Act Section 30210 states: 
 

In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and 
recreational opportunities shall be provided for all the people consistent with public 
safety needs and the need to protect public rights, rights of private property owners, 
and natural resource areas from overuse. 

 
Coastal Act Section 30213 states: 

 
Lower cost visitor and recreational facilities shall be protected, encouraged, and, 
where feasible, provided.  Developments providing public recreational opportunities 
are preferred. 
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Coastal Act Section 30240 (b) also requires that development not interfere with recreational 
areas and states: 
 

(b) Development in areas adjacent to environmentally sensitive habitat areas 
and parks and recreation areas shall be sited and designed to prevent 
impacts which would significantly degrade those areas, and shall be 
compatible with the continuance of those habitat and recreation areas. 
 

Coastal Act sections 30210, 30213, and 30240 mandate that maximum public access and 
recreational opportunities be provided and that development not degrade park and recreation 
areas or interfere with the public’s right to access the coast.  All projects requiring a coastal 
development permit must be reviewed for compliance with the public access and recreation 
provisions of Chapter 3 of the Coastal Act. 
 
The percolation pond project is located in Malibu Creek State Park. Although an MOU between 
State Parks and the Water District allows this project, Malibu Creek State Park also provides 
recreational opportunities for hikers, sightseers, and wildlife viewers. To allow public access to 
the site while protecting the public, Special Condition Nine (9) requires that fencing 
surrounding the 2.5 acre site be removed, with only fencing surrounding the immediate 
percolation ponds allowed. Additionally, Special Condition Eight (8) requires the applicant to 
provide educational signs to inform the public about the details of the project.  
 
Thus, the Commission finds that the project, as conditioned, is consistent with Coastal Act 
Sections 30210, 30213, and 30240. 
 
H. Local Coastal Program 
 
Section 30604(a) of the Coastal Act states: 
 

Prior to certification of the local coastal program, a coastal development permit 
shall be issued if the issuing agency, or the Commission on appeal, finds that 
the proposed development is in conformity with the provisions of Chapter 3 
(commencing with Section 30200) of this division and that the permitted 
development will not prejudice the ability of the local government to prepare a 
local program that is in conformity with the provisions of Chapter 3 
(commencing with Section 30200). 

 
Section 30604(a) of the Coastal Act provides that the Commission shall issue a Coastal Permit 
only if the project will not prejudice the ability of the local government having jurisdiction to 
prepare a Local Coastal Program that conforms to Chapter 3 policies of the Coastal Act.  The 
preceding sections provide findings that the proposed project will be in conformity with the 
provisions of Chapter 3 if certain conditions are incorporated into the project and accepted by 
the applicants. As conditioned, the proposed project will not create adverse impacts and is 
found to be consistent with the applicable policies contained in Chapter 3.  Therefore, the 
Commission finds that approval of the proposed development, as conditioned, will not prejudice 
the County of Los Angeles’ ability to prepare a Local Coastal Program for the Malibu/Santa 
Monica Mountains area that is also consistent with the policies of Chapter 3 of the Coastal Act 
as required by Section 30604(a). 
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I. California Environmental Quality Act 
 
Section 13096(a) of the Commission's administrative regulations requires Commission approval 
of a Coastal Development Permit application to be supported by a finding showing the 
application, as conditioned by any conditions of approval, to be consistent with any applicable 
requirements of the California Environmental Quality Act (CEQA).  Section 21080.5(d)(2)(A) of 
CEQA prohibits a proposed development from being approved if there are feasible alternatives 
or feasible mitigation measures available which would substantially lessen any significant 
adverse effect that the activity may have on the environment. 
 
The Commission incorporates its findings on Coastal Act consistency at this point as if set forth 
in full. These findings address and respond to all public comments regarding potential significant 
adverse environmental effects of the project that were received prior to preparation of the staff 
report. As discussed above, the proposed development, as conditioned, is consistent with the 
policies of the Coastal Act. Feasible mitigation measures which will minimize all adverse 
environmental effects have been required as special conditions. As conditioned, there are no 
feasible alternatives or feasible mitigation measures available, beyond those required, which 
would substantially lessen any significant adverse impact that the activity may have on the 
environment. Therefore, the Commission finds that the proposed project, as conditioned to 
mitigate the identified impacts, can be found to be consistent with the requirements of the 
Coastal Act to conform to CEQA. 
 
 
 
 
 
 












































































































