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Addendum to Commission Meeting for Friday, September 7, 2007
North Coast District Item F8a, Appeal No. A-1-MEN-07-028 (JacksonGrube Family, Inc.)
STAFF NOTE

This addendum makes certain additions to the written staff recommendation dated
August 21, 2007. The addendum presents supplemental findings for a determination that
the appellant has raised a substantial issue with the local government’s action and its
consistency with the certified Local Coastal Program (LCP). These findings address the
appellants’ contentions regarding inconsistencies with LCP policies concerning (1) the
provision of adequate water to serve a development, and The published staff
recommendation did not include findings addressing this contention.

CHANGES TO THE FINDINGS OF THE STAFF RECOMMENDATION
Add the following to Finding E, “Substantial Issue Analysis.” The new finding language
should be inserted on Page 34 of the staff recommendation at the end of Section 1 of the
finding headed, “Allegations Raising Substantial Issue” that begins on page 20 of the
report.
d.

Approved Development Does not Provide for Adequate Water Service

LCP Policies and Standards:
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LUP Policy 3.8-1 states in applicable part:
Highway 1 capacity, availability of water and sewage disposal system and other known
planning factors shall be considered when considering applications for development
permits. [emphasis added]

LUP Policy 3.8-9 states in applicable part:
Commercial developments and other potential major water users that could adversely
affect existing surface or groundwater supplies shall be required to show proof of an
adequate water supply, and evidence that the proposed use shall not adversely affect
contiguous or surrounding water sources/supplies. Such required proof shall be
demonstrated prior to approval of the proposed use.

Coastal Zoning Coastal Zoning Code Section 20.532.095 states:
Section 20.532.095 Required Findings for all Coastal Development Permits.
(A) The granting or modification of any coastal development permit by the approving
authority shall be supported by findings which establish that:
(1) The proposed development is in conformity with the certified local coastal
program; and
(2) The proposed development will be provided with adequate utilities, access
roads, drainage and other necessary facilities; and
(3) The proposed development is consistent with the purpose and intent of the
zoning district applicable to the property, as well as the provisions of this Division
and preserves the integrity of the zoning district; and
(4) The proposed development will not have any significant adverse impacts on the
environment within the meaning of the California Environmental Quality Act.
(5) The proposed development will not have any adverse impacts on any known
archaeological or paleontological resource. [emphasis added]
(6) Other public services, including but not limited to, solid waste and public
roadway capacity have been considered and are adequate to serve the proposed
development. [emphasis added]…
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Discussion:
Appellants 1, 3, and 4 contend that the project is inconsistent with LCP policies calling
for locating development within areas able to accommodate the development in that there
is no assurance that there is adequate ground water to serve the approved development.
The appellants note that in approving the project, the County relied on a hydrological
study that is 13 years old that does not reflect current groundwater conditions and the
light rainfall of recent years. The study was prepared for the original inn project
approved by the County in 1996 which was a significantly smaller project with less water
demand. In addition, the 13 year-old studies contain a number of deficiencies, including,
but not limited to the fact that the study contained no analysis of water supply and
impacts in dry years such as 2006-2007. Appellant 4 notes that the project site is within a
“Critical Water Area,” in which water supplies are already stretched thin and contends
that the approved project provides no assurances that ground water supplies of adjoining
homes would not be compromised by pumping ground water to serve the development.
As cited above, LUP Policy 3.8-1 requires the County to consider the availability of
water when considering coastal development permit applications. Coastal Zoning
Coastal Zoning Code Section 20.532.095 states that the granting of any coastal
development permit by the approving authority shall be supported by findings which
establish that the proposed development will be provided with adequate utilities. LUP
Policy 3.8-9 specifically requires that commercial developments and other potential
major water users that could adversely affect existing surface or groundwater supplies
shall be required to show proof of an adequate water supply, and evidence that the
proposed use shall not adversely affect contiguous or surrounding water sources/supplies.
Furthermore, the policy requires that such required proof shall be demonstrated prior to
approval of the proposed use.
The County staff report also indicates, as noted by the appellants, that the project site lies
within an area containing “Critical Water Resources” as designated by the 1982 County
Coastal Ground Water Study, which when combined with Coastal Groundwater
Development Guidelines adopted by the County in 1989, requires a hydrological study
for commercial projects proposing 1,500 gallons per day (gpd) or more. The County staff
report acknowledges that the current project would have an estimated maximum demand
of approximately 2,600 gpd.
In its findings for approval of the project, the County indicates that a hydrological report
was prepared in 1994 for the previous inn project approved for the site, and that the 1994
study estimated that “well yield in the area to be more than 8,000 gpd, significantly
exceeding the proposed water demand for the inn.” The County did not require a new
hydrological study for the current project based on the results of the 1994 study. The
County’s findings indicate that the County Water Agency concurred with the planning
staff’s determination not to require a new hydrological study and that the CWA noted that
“in many areas of the County, the results from a 12-year-old Hydrological Study would
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be obsolete; However, [CWA staff was] not aware of any significant change in
groundwater use in the area,” and felt that the 1994 study would be valid for purposes of
the current project.
The Commission notes however, that the statement that the County is not aware of any
significant change in groundwater use does not mean that groundwater supplies and
conditions haven’t actually changed. No analysis is provided discussing what
development relying on groundwater usage has actually occurred in the area since 1994
to demonstrate the alleged lack of change in groundwater usage. In addition, whether or
not the usage of groundwater has changed does not take into account changes in the
natural groundwater supply itself due to such factors as changes in aquifer recharge rates
and changes in groundwater flow due to changes in the substrate from earthquakes,
erosion, and other natural factors. Given the passage of a full 13 years since preparation
of the hydrology report, the chance of such changes in conditions would seem relatively
high.
With the County’s reliance on the 13-year old hydrological study and the lack of a
current study, the legal and factual support for the local government’s decision that the
project conforms to the water supply policies and standards of the LCP is low.
Therefore, the Commission finds that a substantial issue is raised as to whether the
applicants have truly demonstrated that (a) adequate water supply exists to serve the
approved development as required by LUP Policies 3.8-1 and 3.8-9 and CZC Section
20.532.095. Furthermore a substantial issue is raised as to whether the applicants have
truly demonstrated that the approved commercial development would not adversely affect
contiguous or surrounding water sources/supplies as required by LUP Policy 3.8-9.

e.

Approved Development Does Not Conform with Use and Size
Limitations of *1C Designation.

LCP Policies and Standards:

LUP Policy 3.7-1 states:
The land use plan designates the existing visitor serving facilities and reserves
appropriate sites for future or potential visitor serving facilities.
LUP Policy 3.7-2 states:
Because unrestricted development of visitor facilities would destroy those qualities that
attract both residents and tourists, limitations on visitor facilities by type and location
shall be as set by Policy 3.7-1 and illustrated by Table 3.7-2 which reflects a tabulation
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based on land use maps (see footnotes) to avoid highway congestion, degradation of
special communities, and disruption of enjoyment of the coast.
LUP Policy 3.7-3 states:
Visitor serving facilities and proposed sites where the Coastal Commission has approved
the issuance of permits are designated on the land use maps, and are reserved for those
visitor accommodations as defined in Chapter 2. Provision has also been made for the
following visitor services: boat launching or rental, visitor-oriented and handicraft
shops. Precise intensity of visitor accommodations and development standards shall be
specified by zoning regulations so the developments will be compatible with the natural
setting and surrounding development. Visitor serving facilities which might occur in
commercially designated areas have not been specifically designated, except for the
Mendocino Town Plan. (See Appendix 10 for listing of privately operated visitor serving
facilities.)
LUP Policy 3.7-4 states:
Proposed sites or areas for additional visitor serving facilities are designated and
reserved by a number indicating a category of VSF described in this section subject to
the granting of a conditional use permit (*C). Precise intensity of the proposed visitor
accommodations and development standards shall be specified in the Zoning Regulations
and regulated so that the use will be compatible with existing uses, public services and
environmental resources. Any visitor serving facility not shown on the LUP Maps shall
require an LUP amendment except in Rural Village (RV) and Commercial (C) Land
Uses.
No development more intense than a single family residence shall be allowed on such a
site, and then only if it is sited in such a location and manner that a visitor serving
facility may still be placed on the site.
Policy 3.7-4.1 states:
Transference from one location to another of a visitor serving facility designation shown
on the Land Use Plan maps shall require a Land Use Plan amendment. If an existing
facility is being relocated, operation of the existing facility shall not continue beyond
commencement of operations at the new site.

LUP Chapter 4.2 designates the subject parcel with an #1C overlay, indicating a 10-unit
inn could be allowed if granted a conditional use permit.

Sec. 20.332.005 General Description of Visitor Serving Use Types.
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Visitor Accommodations and Services use types include services oriented to serve
primarily visitor-related needs and which serve as attractors and attractions to the
Mendocino County Coastal Area. (Ord. No. 3785 (part), adopted 1991)
Sec. 20.332.010 Bed and Breakfast Accommodation - *1.
Any building or portion thereof or group of buildings containing two (2) but no more
than four (4) guest rooms or suites each used, designed or intended to be used, let or
hired out for occupancy by transient guests for compensation or profit wherein breakfast
may be provided to said guests for compensation or profit. (Ord. No. 3785 (part),
adopted 1991)
Sec. 20.332.015 Inn - *1.
Any building or portion thereof or group of buildings containing five (5) but no more
than ten (10) guest rooms or suites each used, designed or intended to be used, let or
hired out for occupancy by transient guests for compensation or profit, and where
regular meals may be provided for compensation or profit to guests occupying the
overnight accommodations. Provision of regular meals to other than transient occupants
of the facility shall require a coastal development use permit. (Ord. No. 3785 (part),
adopted 1991)
Sec. 20.332.020 Hotel - *2.
Any building or portion thereof containing five (5) but no more than twenty (20) guest
rooms or suites each used, designed or intended to be used, let or hired out for
occupancy by transient guests for compensation or profit wherein meals may be provided
for compensation or profit to guests occupying the overnight accommodations. Provision
of regular meals to other than transient occupants of the facility shall require a coastal
development use permit. (Ord. No. 3785 (part), adopted 1991)
Sec. 20.332.025 Inn - *2.
Any building or portion thereof or group of buildings containing five (5) but no more
than twenty (20) guest rooms or suites each used, designed or intended to be used, let or
hired out for occupancy by transient guests for compensation or profit, and where
regular meals may be provided for compensation or profit to guests occupying the
overnight accommodations. Provision of regular meals to other than transient occupants
of the facility shall require a coastal development use permit. (Ord. No. 3785 (part),
adopted 1991)
Sec. 20.332.030 Motel - *2.
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Any building or portion thereof or group of buildings containing five (5) but no more
than twenty (20) guest rooms or suites where such rooms or suites are directly accessible
from an outdoor parking area and where each is used, designed or intended to be used,
let or hired out for occupancy by transient guests for compensation or profit. (Ord. No.
3785 (part), adopted 1991)
Sec. 20.332.035 Campground - *3.
An area or a tract of land where camping in tents, cabins or out of doors occurs. (Ord.
No. 3785 (part), adopted 1991)
Sec. 20.332.040 Hostel - *3.
Any building or portion thereof or group of buildings containing five (5) or more guest
rooms or suites, or providing dormitory sleeping accommodations for five (5) or more
transient guests for the purpose of providing low cost public travel accommodations to
recreational travelers. The hostel shall contain a kitchen and sanitary facilities for use by
the transient guests. (Ord. No. 3785 (part), adopted 1991)
Sec. 20.332.045 Organized Camp - *3.
Group camping on a site with program and facilities established for the primary purpose
of providing an outdoor group living experience with social, spiritual, educational, or
recreational objectives for five (5) days or more during one (1) or more seasons of the
year may be permitted in compliance with the following conditions.
(A) Camp is located on a permanent site.
(B) Camp has a well defined program of organized supervised activity in which campers
are required to participate.
(C) There is present at the camp a qualified program director and a staff adequate to
carry out the program.
(D) A major portion of daily program activities are out-of-doors.
(E) Establishments which rent or lease facilities on an individual, family, or group basis
for the principal purpose of sporting or other unorganized recreational activities should
be considered an organized camp.
(F) Camps operated by organizations such as the Y.M.C.A., Y.W.C.A., Girl Scouts of
America, Boy Scouts of America, Camp Fire Girls, Salvation Army, etc., are true
prototypes of organized camps. Membership in one (1) of the following organizations is
indicative of status as an organized camp:
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(1) The American Camping Association;
(2) The Christian Camp and Conference Association;
(3) The California Association of Private Camps;
(4) The Association for Outdoor Education Inc.; or
(5) Other similar camping associations. (Ord. No. 3785 (part), adopted 1991)

CZC Sec. 20.332.050 Recreational Vehicle Campground - *3.
An area or a tract of land where overnight camping in recreational vehicle(s) or tents
occurs. (Ord. No. 3785 (part), adopted 1991)

CZC Sec. 20.332.055 Visitor-Oriented Eating and Drinking Establishments - *4.
Establishments or places of business primarily engaged in the retail sale of prepared
food and beverage for on-premises consumption by the touring public. These
establishments may cater to on-site lodging establishments, and may be allowed as an
accessory use with *1, *2, *3 or *5 uses with the granting of a coastal development use
permit. (Ord. No. 3785 (part), adopted 1991)
CZC Sec. 20.332.060 Visitor-Oriented Retail Sales - *4.
Sale or rental of goods and merchandise primarily oriented to the touring public. Typical
uses include: photography services; handcrafted items; souvenir shops; notions; bicycle
and rollerskate rentals; sporting equipment and apparel. These uses may be allowed as
an accessory use with *1, *2, *3 or *5 uses with the granting of a coastal development
use permit. (Ord. No. 3785 (part), adopted 1991)
CZC Sec. 20.332.065 Resort - *5.
Resort sites located within the Coastal Zone encompass a dispersed type of Visitor
Accommodations and Services such as: dude ranches, dispersed overnight cabin
accommodations, health spas and other similar uses. New Visitor Accommodations and
Services in the "Resort" category shall not be allowed on resource lands in Agricultural,
Forest Lands or Range Land classifications. (Ord. No. 3785 (part), adopted 1991)
CZC Sec. 20.436.005 Intent.
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The VAS Combining District is intended to allow visitor accommodations and services to
be developed on selected sites designated by the asterisk (*) symbol on the land use plan
maps of the Coastal Element of the General Plan and Coastal Zoning Maps. Additional
sites for visitor accommodations outside of Commercial and Rural Village land use
designations shall be the subject of a Local Coastal Program amendment. A single family
residence may be developed in conjunction with or prior to the establishment of visitor
accommodations and services if the site/parcel is not preempted for VAS facilities by
such action. Preemption analysis will be performed prior to approval of a development
permit pursuant to Chapter 20.532. (Ord. No. 3785 (part), adopted 1991)
CZC Sec. 20.436.010 Principal Permitted Uses for VAS Combining Districts.
The following visitor accommodations and services use types are permitted where the
corresponding symbol (*1, *2, *3, *4, *5) is found on the Land Use Plan maps and
Coastal Zoning Maps (See Chapter 20.332)….
(B) Visitor Accommodations and Services Use Types.
Bed and Breakfast Accommodation - *1;
Inn - *1;
Hotel - *2;
Inn - *2;
Motel - *2;
Campground - *3;
Hostel - *3;
Organized Camp - *3;
Recreational Vehicle Campground - *3;
Visitor-Oriented Eating and Drinking Establishments - *4;
Visitor-Oriented Retail Sales - *4;
Resort - *5. (Ord. No. 3785 (part), adopted 1991)
CZC Sec. 20.436.015 Conditional Uses for VAS Combining Districts.
The following use types may be permitted in the Visitor Accommodations and Services
Combining District with a coastal development use permit:
(A) Coastal Residential Use Types.
Employee Caretaker Housing.
(B) Visitor Accommodations and Services Use Types.
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(1) The following Visitor Accommodations and Services Use Types may be permitted
where the corresponding symbol (*1C, *2C, *3C, *4C, *5C) is found on the Land Use
Plan Maps and Coastal Zoning Maps:
Bed and Breakfast Accommodation - *1C;
Inn - *1C;
Hotel - *2C;
Inn - *2C;
Motel - *2C;
Campground - *3C;
Hostel - *3C;
Organized Camp - *3C;
Recreational Vehicle Campground - *3C;
Visitor-Oriented Eating and Drinking Establishments - *4C;
Visitor-Oriented Retail Sales - *4C;
Resort - *5C.
(2) The following Visitor Accommodations and Services Use Types may be permitted as
an accessory use with *1, *2, *3 or *5 uses:
Visitor-Oriented Eating and Drinking Establishments - *4;
Visitor-Oriented Retail Sales - *4.
(3) The following Coastal Commercial Use Types may be permitted as an accessory use
with *5 uses:
Commercial Recreation: Outdoor Sports and Recreation. (Ord. No. 3785 (part), adopted
1991)
CZC Sec. 20.436.020 Site Development Regulations for VAS Combining Districts.
Within the VAS Combining District, site development regulations of the base zone shall
apply. (Ord. No. 3785 (part), adopted 1991)
CZC Sec. 20.436.025 Additional Requirements for the VAS Combining District.
(A) No development more intense than a single-family residence shall be allowed on a
parcel within the VAS Combining District prior to the parcel being developed with a
Coastal Visitor Accommodations and Services Use Type. A residence will be allowed
only if it is sited in such a location and manner that a Coastal Visitor Accommodations
and Services Use Type may still be placed upon the site.
(B) Approval of visitor accommodation and service facilities shall be based upon the
suitability of the site to accommodate the use(s) proposed, including water availability,
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septic disposal capability, environmental constraints, the number of visitor serving uses
existing or approved in the immediate vicinity and in the planning area, and consistency
with all other regulations of this Division.
(C) Approval of new visitor accommodation and service facilities or expansion of existing
visitor accommodation and service facilities shall minimize encroachment on resource
lands. The development of new visitor facilities in the Resort category shall not be
allowed on resource lands in the AG, FL, TP, or RL Districts.
(D) Employee housing, other than Employee Caretaker Housing, may be allowed only
with a Resort - *5 designation, consistent with all other regulations of this Division
including density/intensity of the base zoning district.
(E) Visitor accommodations and services on parcels adjoining the shoreline as identified
on the public access maps shall provide public access to the blufftop and/or the
shoreline. The access, to be required as a condition of permit approval or other methods
as described in Chapter 20.528, shall be available to the public at large as well as to
guests. In the event that the use is changed to a use other than visitor accommodations or
services, an irrevocable offer to dedicate an easement for public access shall be made
available to a public entity for acceptance and management. If the accessway is
reopened, it shall remain available to the public free of entrance charge.
(F) Where a site contains a single-family residence and a visitor accommodation and
service facility, the conversion of a single-family residence to a vacation home rental
shall be considered an addition or expansion of unit(s) to the visitor accommodation and
service facility. The conversion may be allowed with a coastal development permit,
provided that the conversion meets the allowable density of the visitor accommodation
and service facility and all other provisions of this Division.
(G) If a resort is proposed to be developed on more than one (1) legal lot, it shall be
developed on contiguous lots held under one (1) ownership and will be considered one
(1) lot for all purposes under the Coastal Element and this Division. Property developed
with a resort shall not be allowed to be divided and/or sold from the remainder of the
property unless all resort uses on the property are discontinued or a Local Coastal
Program amendment and/or new use permits are processed and approved for the
continuation of any visitor serving uses.
(1) For the purposes of this section, the term "contiguous" includes properties separated
only by road easement(s), rights-of-way or public land provided such separation does not
exceed three hundred (300) feet.
(H) Expansion and development of visitor serving facilities, including restaurants, shall
be compatible with the character of their surroundings. A site plan, grading plan,
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landscaping plan, and outdoor lighting plan shall be submitted and shall illustrate the
following.
(1) Building materials shall be natural, such as wood or stone, and shall utilize primarily
earth-tone colors.
(2) Proposed tree removal and grading shall be shown on the site development plans but
shall be minimized to that which is necessary for accommodation of the main and
accessory structures. Where there are alternatives to development which minimize tree
removal and/or grading, the development proposal shall be modified as necessary such
as in location, siting, size, design, and bulk, in order to incorporate the alternative.
(3) The design and scale of individual proposed structures shall be subordinate to
surrounding landforms. (Ord. No. 3785 (part), adopted 1991)
CZC Sec. 20.436.030 Maximum Density for VAS Combining Districts.
One dwelling unit per parcel until a visitor use is established. Thereafter, as provided in
the base zone. Densities for the following categories shall be based upon environmental
constraints and conformance with all regulations of this Division with density not to
exceed those limits listed below:
(A) Maximum visitor unit density per category as noted below:
(1) Inns.
(a) Inn - *1 or *1C: 10 guest rooms or suites. Note: A bed and breakfast accommodation
is limited to four (4) guest rooms or suites. Dining facilities for guests shall not exceed
three (3) chairs per guest room or suite.
(b) Inn - *2 or *2C: 20 guest rooms or suites. Dining facilities for guests shall not exceed
three (3) chairs per guest room or suite.
(2) Hotel - *2 or *2C: 20 guest rooms or suites. Dining facilities for guests shall not
exceed three (3) chairs per guest room or suite.
(3) Motel - *2 or *2C: 20 guest rooms or suites.
(4) Campground - *3 or *3C: Ten (10) campsites per acre.
(5) Hostel - *3 or *3C: Thirty (30) guests.
(6) Recreational Vehicle Campground - *3 or *3C: Ten (10) spaces per acre.
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(7) Visitor-Oriented Eating and Drinking Establishment - *4 or *4C: When developed as
an accessory use to visitor accommodation services to provide regular meals to members
of the public other than transient occupants of the facility, the total seating capacity shall
not exceed three (3) chairs per guest room or suite pursuant to subsection (A)(1) and
subsection (A)(2), above, plus one (1) additional chair for every two (2) guest rooms or
suites.
(8) Visitor-Oriented Retail Sales - *4 or *4C: When developed as an accessory use to
visitor accommodation services, the gross floor area shall not exceed twenty (20) percent
of the gross floor area of the visitor accommodation on the site but in no case shall
exceed six-hundred forty (640) square feet maximum.
(9) Resort - *5 or *5C: The maximum visitor unit density for a Resort *5 or *5C shall be
based on environmental constraints (i.e., site specific conditions such as traffic, water,
sewerage) and conformance with all regulations of this Division with the density not to
exceed three (3) guest rooms or suites per acre up to twenty (20) acres; two (2) guest
rooms or suites per acre for each additional acre up to fifteen (15) acres. Total not to
exceed ninety (90) guest rooms or suites.
(B) Densities for the following categories shall be based upon environmental constraints
and conformance with all regulations of this Division, including the regulations for the
base zoning district:
(1) Organized Camp - *3 or *3C: Maximum of ten (10) campsites per acre.
(2) Visitor-Oriented Eating and Drinking Establishments - *4 or *4C: When developed
as the only use on the site and not accessory to any visitor accommodation or service
facility.
(3) Visitor-Oriented Retail Sales - *4 or *4C: When developed as the only use on the site
and not accessory to any visitor accommodation or service facility. (Ord. No. 3785
(part), adopted 1991)

Discussion:
Appellants 1, 3, and 4 contend that the development as approved by the County is not
consistent with the *1C designation applied to the property in the certified LCP because
the appellants believe the approved use is of a much greater intensity than development
that is allowed.
The *1C designation is a land use and zoning overlay over the base remote residential
land use classification and zoning district that allows for the construction of up to a 10-
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unit inn with a coastal development use permit. The overlay is one of several visitor
accommodation and services (VAS) defined in the LUP that can be applied to a property
covering a variety of visitor use types ranging from campgrounds to resorts. The *1C
designation is defined in the LUP as any building or portion thereof or group of buildings
containing five or more guest rooms or suites each designed or intended to be used, let or
hired our for occupancy by transient guests for compensation of profit, and where regular
meals may be provide for compensation or profit. A resort, on the other hand is defined
in the LUP as a dispersed type of Visitor Serving Facility such as dude ranches, dispersed
overnight cabin accommodations, health spas and other similar uses. The approved
project includes seven units, within the range allowable under the *1C designation. The
units, however, are much larger than the typical visitor serving units typically seen along
the Mendocino coast. Instead of having one bedroom and sometimes a sitting area and
bathroom, many of the approved units include multiple bedrooms, each with its own
bathroom, and many with a kitchen, dining room, and sitting room. One of the units
approved under the current permit is as large as 2,600 square feet in size, bigger than
many local houses. Furthermore, the approved facility is designed to accommodate large
events, and includes a large maintenance barn, spa, conference room, caterer’s kitchen,
and outdoor activity area. The conditions of approval allow for unlimited numbers of
special events at the facility, such as weddings, so long as the events are limited to a
maximum of 99 persons.
The size and scale of the approved 7-unit inn is much larger than other *1C inn facilities
approved in the past. Therefore, the County’s approval of the project will have high
precedential value for future interpretations of it’s LCP provisions regarding visitor
serving facilities. The Commission finds that a substantial issue is raised as to whether
the approved development is consistent with the *1C overlay and meets the definition of
an inn or whether the approved development should more properly be classified as a
resort under the LUP, given the activities the development is designed to accommodate,
the large overall size of the development, the facilities that would be available at the inn,
and the large size of the units.
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APPLICANTS:

Jackson-Grube Family, Inc.

LOCAL GOVERNMENT:

County of Mendocino

DECISION:

Approval with Conditions

PROJECT LOCATION:

Approximately four miles south of Westport, on the
west side of Highway One, at 31502 North
Highway One (APNs 015-380-03; 015-380-04;
015-380-05; 015-380-13; 015-330-19; 015-330-27;
015-330-28; 015-070-45; 015-070-49; 015-070-51l
015-070-47; and 015-070-52.).

PROJECT DESCRIPTION:

Build a 10-unit inn in 2 phases. Phase I to consist
of (1) the demolition and reconstruction of the
former Orca Inn into a main unit of 2,961 sq. ft., an
upstairs unit of 1,089 sq. ft. and a downstairs unit of
833 sq. ft., (2) a 1,276 sq. ft. two floor manager's
unit, (3) 1,269 sq. ft. equipment barn, 648 sq. ft.
maintenance shop, and (4) a 240 sq. ft.
generator/pump shed. Phase II would consist of (1)
7 units with 3 added to the main building in two
storied units of 954 sq. ft., 951 sq. ft., and 820 sq.
ft., (2) 2 units within a detached bunkhouse of 531
sq. ft. and 757 sq. ft., and (3) 2 separate cottages of
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835 sq. ft. and 915 sq. ft., respectively. A 778 sq. ft.
spa, wells, septic system, roads and underground
utilities are also proposed within the approximate
3.7-acre area of development.
APPELLANTS:

(1) Molly Warner & Britt Bailey
(2) Commissioners Pat Kruer and Sara Wan;
(3) Mendocino Group Sierra Club, Attn: Rixanne
Wehren & Friends of the Ten Mile, Attn: Judith
Vidaver;
(4) Margery S. Cahn Trust & Whiting Family
Revocable Trust

SUBSTANTIVE FILE
DOCUMENTS:

1) Mendocino County CDU No. 6-2006 and
2) Mendocino County Local Coastal Program

SUMMARY OF STAFF RECOMMENDATIONS:
The staff recommends that the Commission, after public hearing, determine that a
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been
filed and that the Commission hold a de novo hearing, because the appellants have raised
a substantial issue with the local government’s action and its consistency with the
certified Local Coastal Program (LCP) and the public access policies of the Coastal Act.
The development, as approved by the County, consists of the establishment of a 7-unit
inn with an additional manager’s unit in two phases on a portion of a 400-acre parcel
located in the rural and sparsely developed northern Mendocino coast approximately four
miles south of Westport, on the west side of Highway One, at 31502 North Highway
One.
The subject site is located on a flat, open coastal terrace to the west of the highway
vegetated with low-growing grasses and a single mature Cypress tree (See Exhibit 2) that
is designated as highly scenic. The site is developed with a ranch house and several
associated clustered structures bordered by a white fence that contrasts starkly against the
surrounding undeveloped terrace. The land surrounding the existing fenced development
is used for grazing cattle. Due to the flat terrain and lack of tall vegetation or varied
topography, the project site is highly visible from Highway One in both directions. The
views to and along the coast from this stretch of Highway One are sweeping and vast due
to the largely undeveloped nature of the area. There is very little development located on
either side of the highway for many miles in each direction with the exception of a few
scattered residences on the east side of the highway, and a winery located approximately
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two miles north of the project site on the west side of the highway. The open coastal
terrace to the west and steep, grassy hillsides to the east create the rural, agricultural
character of the area.
The Commission received four separate appeals of the project as approved by the County,
collectively raising 10 basic contentions alleging inconsistency of the approved project
with the certified Mendocino County LCP. Staff recommends that the Commission find
that 8 of the contentions raise a substantial issue of conformance of the approved project
with the certified Mendocino County LCP, including the contentions concerning the
consistency of the project as approved with the provisions of the LCP regarding (1)
allowable development under the *1C land use designation that applies to the subject
property which allows for development of a 10-unit inn, (2) the protection of visual
resources in highly scenic areas, including requirements for development to be
subordinate to the character of its setting, (3) height limitations in highly scenic areas,
(4) the protection of views to the ocean and scenic coastal areas, (5) the provision of
lower cost visitor serving facilities, (6) the protection of Environmentally Sensitive
Habitat Areas (ESHA) from the impacts of approved development, (7) the provision of
adequate water and septic services to accommodate approved development, and (8)
traffic impacts on the use of Highway One.
The certified LCP requires that development within highly scenic areas be subordinate to
the character of its setting. Given (a) the large size of the development (approximately
16,000 square feet)in this largely undeveloped area, (b) the appearance of the fenced inn
compound, (c) the visual effect of planting a number of trees for screening purposes in
the middle of a largely treeless terrace where the planted tree themselves would appear
out of character with the landscape around it, and (d) the visual prominence and glare
from cars parked at the site, portable restrooms, signs, lighting, tents, and other temporary
structures that would be associated with the unlimited number of weddings and other
special events accommodating up to 99 people that the approved permit allows to occur
on the grounds of the facility, staff recommends that the Commission find that the
Commission finds that the approved project raises a substantial issue of conformance
with the requirements of LUP Policies 3.5-1 and 3.5-3 and Coastal Zoning Ordinance
Section 20.504.015(C)(3) that new development be subordinate to the character of the
natural setting.
The Coastal Zoning Code defines environmentally sensitive habitat areas (ESHA) and
includes among other habitats, wetlands, riparian areas, and habitats of rare and
endangered plants. LUP Policy 3.1-7 and Coastal Zoning Code Section 20.496.020
require that a buffer area of a minimum of 100 feet shall be established adjacent to all
ESHAs, unless an applicant can demonstrate, after consultations and agreement with the
California Department of Fish and Game (DFG) that 100 feet is not necessary to protect
the resources of that particular habitat area from possible significant disruption caused by
the proposed development. LUP Policy 3.1-7 requires that development permitted within
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an ESHA buffer area shall generally be the same as those uses permitted in the adjacent
environmentally sensitive habitat area, and that structures are allowable within the buffer
area only if there is no other feasible site available on the parcel. Consistent with
Section 30240 of the Coastal Act, residential and inn development of the kind approved
by the County are not identified within the LCP as uses allowed within ESHA. As (1) the
County found the project consistent with the LCP ESHA policies based on 15-year old
botanical surveys that cannot possibly identify plants on the property determined to be to
be ESHA within the last 15 years and identify the current extent of Mendocino paintbrush
and other rare plants, and (2) the wetland delineations performed in the past indicating no
wetlands existed on the site were not based on LCP and Coastal Act wetland definitions,
staff recommends that the Commission find that the project as approved by the County
raises a substantial issue of conformance with the provisions of LUP Policy 3.1-7, and
Coastal Zoning Code Section 20.496.020 as the protection of ESHA on the site in a
manner consistent with the policies has not been assured.
LUP Policy 3.8-1 requires that Highway One capacity be considered when reviewing
applications for development permits. Additionally, CZC Section 20.532.095 sets forth
required findings for all coastal development permits and requires, in applicable part, that
public services, including public roadway capacity, be considered and be found adequate
to serve the proposed development. The County’s findings do not make it clear that the
traffic impacts from the specific use of the inn itself have been addressed, as the findings
do not include a discussion of how the peak traffic estimates were calculated. For
example, it is not clear whether the number of inn units and the related total guest
capacity of the inn as approved by the County were taken into account to determine the
potential traffic impacts on Highway One. As the County did not require a projectspecific traffic study, the potential impacts to Highway One from the increase in intensity
of use of the site as an inn, and for special events at the inn, have not been adequately
considered. Therefore, staff recommends that the Commission find that the project as
approved by the County raises a substantial issue with respect to conformance of the
approved project with LCP policies regarding impacts to Highway One, including, but
not limited to, LUP Policy 3.8-1 and CZC Section 20.532.095(A)(6), as the approved
development raises a substantial issue as to whether the roadway capacity is adequate to
serve the proposed development.
Regarding consistency with the *1C designation, the designation is a land use and zoning
overlay over the base remote residential land use classification and zoning district that
allows for the construction of up to a 10-unit inn with a coastal development use permit.
The overlay is one of several visitor accommodation and services (VAS) defined in the
LUP that can be applied to a property covering a variety of visitor use types ranging from
campgrounds to resorts. The *1C designation is defined in the LUP as any building or
portion thereof or group of buildings containing five or more guest rooms or suites each
designed or intended to be used, let or hired our for occupancy by transient guests for
compensation of profit, and where regular meals may be provide for compensation or
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profit. A resort, on the other hand is defined in the LUP as a dispersed type of Visitor
Serving Facility such as dude ranches, dispersed overnight cabin accommodations, health
spas and other similar uses. The approved project includes seven units, within the range
allowable under the *1C designation. The units, however, are much larger than the
typical visitor serving units typically seen along the Mendocino coast. Instead of having
one bedroom and sometimes a sitting area and bathroom, many of the approved units
include multiple bedrooms, each with its own bathroom, and many with a kitchen, dining
room, and sitting room. One of the units approved under the current permit is as large as
2,600 square feet in size, bigger than many local houses. Furthermore, the approved
facility is designed to accommodate large events, and includes a large maintenance barn,
spa, conference room, caterer’s kitchen, and outdoor activity area. The conditions of
approval allow for unlimited numbers of special events at the facility, such as weddings,
so long as the events are limited to a maximum of 99 persons. Staff believes that the
project as approved raises a substantial issue of whether the approved development is
consistent with the *1C overlay and meets the definition of an inn or whether the
approved development should more properly be classified as a resort under the LUP,
given the activities the development is designed to accommodate, the large overall size of
the development, the facilities that would be available at the inn, and the large size of the
units.
The LCP limits the height of structures within highly scenic areas west of highway one to
18 feet and one story, unless the development would not affect views to the ocean and
would be compatible with surrounding development. Staff notes that the main building
of the approved project includes elements that are 25 feet tall and two stories. The
portions of these building above 18 feet would obstruct blue water view of the ocean as
seen from Highway One. Therefore, staff recommends that the Commission find that the
project as approved raises a substantial issue of conformance with the structure height
limits in highly scenic areas.
As noted above, the development would obstruct some blue water view. The view
blockage would result not just from the 25-foot high structures but also from the
approved fence that would surround the 3.4-acre inn complex and the required
landscaping that includes trees to screen the development. Given the wide-open
landscape of the site that is largely devoid of trees, the 277-foot by 335-foot inn complex
would block a significant amount of view. Therefore staff recommends that the
Commission find that the project as approved raises a substantial issue of conformance
with the highly scenic policies that state that approved development must protect views to
the ocean and scenic coastal areas.
The approved development would rely on groundwater pumped from wells on the
property. The site is designated in the LCP as a critical water area where groundwater is
relatively scarce. The County findings do not demonstrate that sufficient ground water
exists to both serve the anticipated demand for water at the development and avoid
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depleting groundwater reserves to an extent that would adversely affect wetlands fed by
the groundwater or the water supply of neighboring residents. Therefore staff
recommends that the Commission find that the project as approved raises a substantial
issue of conformance with the provision of Section 20.532.090 that require that the
granting of a coastal development permit be supported by findings which establish that
the proposed development will be provided with adequate utilities and will not have any
adverse impacts on the environment.
Policy 3.7-5 of the LUP states, in applicable part, that lower-cost visitor and recreational
facilities for persons and families of low and moderate income shall be protected,
encouraged and, where feasible provided. The large size of the units to be provided at the
inn with multiple bedrooms, bathrooms, sitting rooms, and kitchens are much larger than
most visitor accommodations along the Mendocino coast and given the other amenities
that will be provided with the facility, the units will likely be rented at the high end of the
price range for visitor accommodations found on the Mendocino Coast. As the units
would likely be rented at the high end of the range, the visitor accommodations being
provided are not lower cost facilities generally available for persons of low and moderate
income. Therefore, staff recommends that the Commission find that the project as
approved raises a substantial issue of conformance with LUP Policy 3.7-5 and its
provisions that lower-cost visitor and recreational facilities for persons of low and
moderate income shall be encouraged and where feasible provided.
Therefore, staff recommends that the Commission find that the contentions are valid
grounds for an appeal, and that the contentions raise a substantial issue of conformity of
the approved development with the certified LCP and the public access policies of the
Coastal Act.
The motion to adopt the staff recommendation of Substantial Issue is found on Page
9.

STAFF NOTES:
1.

Appeal Process

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for
limited appeals to the Coastal Commission of certain local government actions on coastal
development permits (Coastal Act Section 30603).
Section 30603 states that an action taken by a local government on a coastal development
permit application may be appealed to the Commission for certain kinds of
developments, including developments located within certain geographic appeal areas,
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such as those located between the sea and the first public road paralleling the sea, or
within three hundred feet of the inland extent of any beach, or of the mean high tide line
of the sea where there is no beach, or within one hundred feet of any wetland or stream,
or within three hundred feet of the top of the seaward face of any coastal bluff, or those
located in a sensitive coastal resource area.
Furthermore, developments approved by counties may be appealed if they are not
designated the “principal permitted use" under the certified LCP. Finally, developments
which constitute major public works or major energy facilities may be appealed, whether
approved or denied by the city or county. The grounds for an appeal are limited to an
allegation that the development does not conform to the standards set forth in the certified
local coastal program and, if the development is located between the first public road and
the sea, the public access policies set forth in the Coastal Act.
The approved development is appealable to the Commission pursuant to Section 30603 of
the Coastal Act because the approved development is (1) not designated the “principal
permitted use" under the certified LCP, (2) is located between the sea and the first public
road paralleling the sea, (3) within three hundred feet of the top of a seaward facing
coastal bluff, and (4) is located within a sensitive coastal resource area. Regarding the
approved development’s appealability because it is located within a sensitive coastal
resource area, Section 20.308.110(6) of the Mendocino County Zoning Code and Section
30116 of the Coastal Act define sensitive coastal resource areas as “those identifiable and
geographically bounded land and water areas within the coastal zone of vital interest and
sensitivity,” including, among other categories, “highly scenic areas.” The approved
development is located within an area designated in the LCP on the certified land use
map as a “highly scenic area,” and, as such, is appealable to the Commission.
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the
Commission determines that the appeal raises no substantial issue of conformity of the
approved project with the certified LCP. Since the staff is recommending substantial
issue, unless three Commissioners object, it is presumed that the appeal raises a
substantial issue and the Commission may proceed to its de novo review.
If the Commission decides to hear arguments and vote on the substantial issue question,
proponents and opponents will have three minutes per side to address whether the appeal
raises a substantial issue. It takes a majority of Commissioners present to find that no
substantial issue is raised. The only persons qualified to testify before the Commission
on the substantial issue question are the applicants, the appellants and persons who made
their views known to the local government (or their representatives). Testimony from
other persons regarding substantial issue must be submitted in writing.
Unless it is determined that there is no substantial issue, the Commission will proceed to
the de novo portion of the appeal hearing and review the merits of the proposed project.
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This de novo review may occur at the same or subsequent meeting. If the Commission
were to conduct a de novo hearing on the appeal, the applicable test for the Commission
to consider would be whether the development is in conformity with the certified Local
Coastal Program.
2.

Filing of Appeal

Four appeals were filed including an appeal from: (1) Molly Warner & Britt Bailey on
July 23, 2007, (Exhibit No. 6); (2) Commissioners Pat Kruer and Sara Wan on July 25,
2007 (Exhibit No. 7); (3) Mendocino Group Sierra Club, Attn: Rixanne Wehren &
Friends of the Ten Mile, Attn: Judith Vidaver on July 26, 2007 (Exhibit No. 8); and (4)
Margery S. Cahn Trust, Deborah Cahn, Trustee & Whiting Family Revocable Trust,
Judith Whiting, Trustee on July 26, 2007 (Exhibit No. 9). All four appeals were filed
with the Commission in a timely manner within 10 working days of receipt by the
Commission of the County's Notice of Final Action (Exhibit No. 10) on July 13, 2007.

3.

Addendum

This staff report does not contain certain findings supporting a determination that the
project raises a substantial issue of conformance of the approved development with the
certified LCP and the public access policies of the Coastal Act. These findings include
the analysis of substantial issue for the contentions raised by the appellants that (a) the
development as approved by the County is not consistent with the *1C designation
applied to the property in the certified LCP, (b) the approved development is inconsistent
with the visual resource protection policies that regulate the height of development within
highly scenic areas, (c) the approved development is inconsistent with the visual resource
protection requirements of LUP Policies 3.5-1 and 3.5-3 and Coastal Zoning Code
Section 20.504.015(C)(1) that permitted development be sited and designed to protect
views to and along the ocean and scenic coastal areas, (d) the approved development fails
to address policies of the LCP and the Coastal Act that stress the importance of providing
low-cost visitor serving facilities, and (e) the project is inconsistent with LCP policies
calling for locating development within areas able to accommodate the development in
that there is no assurance that there is adequate ground water to serve the approved
development while not jeopardizing the ground water supplies of adjoining homes. Staff
was unable to complete the findings prior to the mailing of the staff report. However,
staff will present the recommended findings for substantial issue as part of an addendum
at the Commission meeting. The findings will reflect the basis for determining that the
project as approved raises a substantial issue of conformance with the certified LCP and
the public access policies of the Coastal discussed in the Summary of the Staff
Recommendation.
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________________________________________________________________________

I.

MOTION, STAFF RECOMMENDATION AND RESOLUTION

Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff
recommends that the Commission determine that a substantial issue exists with respect to
the grounds on which the appeal has been filed. The proper motion is:

MOTION:
I move that the Commission determine that Appeal No. A-1-MEN-07-028 raises
No Substantial Issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act.

STAFF RECOMMENDATION:
Staff recommends a NO vote. Failure of this motion will result in a de novo
hearing on the application, and adoption of the following resolution and findings.
Passage of this motion will result in a finding of No Substantial Issue and the
local action will become final and effective. The motion passes only by an
affirmative vote of the majority of the appointed Commissioners present.

RESOLUTION TO FIND SUBSTANTIAL ISSUE:
The Commission hereby finds that Appeal No. A-1-MEN-07-028 presents a
substantial issue with respect to the grounds on which the appeal has been filed
under Section 30603 of the Coastal Act regarding consistency of the approved
development with the Certified Local Coastal Plan and/or the public access and
recreation policies of the Coastal Act.

Jackson-Grube Family, Inc.
A-1-MEN-07-028
Page 10

II.

FINDINGS AND DECLARATIONS

The Commission hereby finds and declares:
A.

APPELLANTS’ CONTENTIONS

The Commission received four separate appeals of the County of Mendocino’s decision
to approve the development, including appeals from: (1) Molly Warner & Britt Bailey
(Exhibit No. 6); (2) Commissioners Pat Kruer and Sara Wan (Exhibit No. 7); (3)
Mendocino Group Sierra Club, signed by Rixanne Wehren & Friends of the Ten Mile,
signed by Judith Vidaver (Exhibit No. 8); and (4) the Margery S. Cahn Trust, Deborah
Cahn, Trustee & the Whiting Family Revocable Trust, Judith Whiting, Trustee (Exhibit
No. 9).
The development, as approved by the County and described more fully in Finding D
below, consists of the establishment of a 7-unit inn with an additional manager’s unit in
two phases on a portion of a 400-acre parcel located in the rural and sparsely developed
northern Mendocino coast approximately four miles south of Westport, on the west side
of Highway One, at 31502 North Highway One.
The four appeals raise contentions alleging inconsistency of the approved project with the
certified Mendocino County LCP, including, but not limited to, LCP provisions
addressing (1) allowable development under the *1C land use designation that applies to
the subject property which allows for development of a 10-unit inn, (2) the protection of
visual resources in highly scenic areas, including requirements for development to be
subordinate to the character of its setting, (3) height limitations in highly scenic areas,
(4) the protection of views to the ocean and scenic coastal areas, (5) the provision of
lower cost visitor serving facilities, (6) the protection of Environmentally Sensitive
Habitat Areas (ESHA) from the impacts of approved development, (7) the provision of
adequate water and septic services to accommodate approved development, (8)
consistency with the California Environmental Quality Act, (9) the protection of historic
and archaeological resources from the impacts of approved development, and (10) traffic
impacts on the use of Highway One.
The appellants’ contentions are summarized below, and the full text of each of the four
appeals is included as Exhibit Nos. 6 through 9.
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1.

Approved Development Does Not Conform with Use and Size Limitations of
*1C Designation.

Appellants 1, 3, and 4 contend that the development as approved by the County is not
consistent with the *1C designation applied to the property in the certified LCP because
the appellants believe the approved use is of a much greater intensity than development
that is allowed. The *1C designation is an overlay applied in the LUP and zoning maps
over base land use classification and zoning district designations to allow for the
development an inn with up to 10 units or suites. The appellants note that the LUP and
Zoning code have separate designations for more intensive resort uses, and allege that the
approved development is more of a resort than an inn as many of the approved units
include multiple bedrooms, each with its own bathroom, and many with kitchens, dining
room, sitting room, and outdoor activity area. Appellant 3 notes that the previous
approval granted by the County for inn development at the site only involve inn units that
only contained one bedroom per unit with no kitchens. The appellants note that one of
the units approved under the current permit is as large as 2,600 square feet in size, and
Appellant 3 notes that this is bigger than many local houses. In addition, the appellants
note that the approved development includes a large maintenance barn, spa, conference
room, caterer’s kitchen, and outdoor activity area. Furthermore, the appellants note that
the conditions of approval allow for unlimited numbers of special events at the facility,
such as weddings, so long as the events are limited to a maximum of 99 persons.
Moreover, Appellant 4 asserts that the approved use is inconsistent with the definitions of
an inn contained in the LCP because the catering kitchen will serve meals to up to 99
guests and an inn authorized by the zoning, can serve meals only to guests occupying the
overnight accommodations.
2.

Approved Development Not Subordinate to the Character of its Setting.

Appellants 1, 2, and 3 contend that the approved development is inconsistent with the
visual resource protection policies of the LCP that regulate development within highly
scenic areas, particularly requirements that development be subordinate to the character
of its setting. The appellants note that the size of the approved development is significant
(approximately 16,000 square feet) for the remote and rural open area where it is located,
even with the County’s conditions requiring elimination of three of the ten units
originally proposed, and contend that the mass of the development is not consistent with
the character of the area. Appellant 1 contends that because there are so many buildings
clustered together and closed off from all ocean views towards the west by a fence, the
approved development would present the appearance of a faux fort. Appellant 2 notes
that the approved project involves planting eight trees to screen the inn from Highway
One as well as additional landscaping involving several hedgerows, gardens, grass fields,
and rocks/boulders throughout the project area and asserts that these elements combined
with the cluster of fenced development would not be subordinate to the character of the
expansive coastal terrace dominated by low-growing natural grasses and largely defined
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by the lack of trees. Appellant 2 also notes that the County’s findings of approval do not
include an analysis of the project’s subordination to the character of the setting as
required by LUP Policy 3.5-1 and 3.5-3 and Coastal Zoning Code Section
20.504.015(C)(3). Furthermore, Appellants 2 and 3 contend that without specific
controls on the number of special events and the manner in which they are conducted,
development associated with these events for which up to 99 people are allowed would
result in a significant number of cars parked at the site, the placement of portable
restrooms, signs, lighting, tents, and other temporary structures that would not be
subordinate to the character of the open coastal terrace setting as required by LUP Policy
3.5-1 and 3.5-3 and Coastal Zoning Ordinance Section 20.504.015(C)(3).
3.

Approved Development Not Consistent with Height Limits in Highly Scenic
Areas.

Appellants 2 and 3 contend that the approved development is inconsistent with the visual
resource protection policies of the LCP, particularly the provisions that regulate the
height of development within highly scenic areas. Appellant 1 notes note that the project
as approved involves the construction of nine new buildings at the site totaling
approximately 16,000 square feet including two project elements where the 18-footheight standard required by Coastal Zoning Code Section 20.504.015(C)(2) would be
exceeded, including the replacement of an existing 26’-5” structure with one of equal
height, and the construction of an approximately 25-foot-high roof over a portion of the
main structure. Appellant 3 notes that most of the approved buildings are two-story and
asserts that such buildings violate the limitations of LUP Policy 3.5-3 that limit new
development west of Highway One in designated highly scenic areas to one-story above
natural grade unless an increase in height would not affect public views to the ocean or be
out character with surrounding structures.
4.

Approved Development Blocks Ocean Views, Inconsistent with Policies
Requiring Protection of Views to and Along the Ocean and Scenic Coastal
Areas.

Appellant 3 contends that the approved development is inconsistent with the visual
resource protection policies of the LCP, particularly the requirements of LUP Policies
3.5-1 and 3.5-3 and Coastal Zoning Code Section 20.504.015(C)(1) that permitted
development be sited and designed to protect views to and along the ocean and scenic
coastal areas. The appellants believe that the fact that there is so little development on
the coastal terrace in the project area makes the area special and deserving of the highly
scenic area designation and note that the area where the approved project is located is one
of the very few areas remaining where people can experience a relatively unobstructed
view of the coast and ocean. Appellant 3 takes exception with the County’s findings for
approval that the broad coastal terrace is large enough to accommodate the inn
development without greatly interfering with views, asserting that such a rationale is
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equivalent to saying that oil wells off the coast would be OK because you could block
them out of your view by holding up a dime. Appellant 3 asserts that the building
facades are massive and continuous (approximately 275 feet long) and will block ocean
and coastal views. The appellants also notes that the trees that would be planted to
partially screen the development would themselves block the ocean view. In addition,
Appellant 3 asserts that a thorough visual analysis has not been conducted to enable
decision makers to fully evaluate the project’s impacts on views.
5.

Approved Development Fails to Provide Low Cost Visitor Facilities

Appellant 1 contends that the approved development fails to address policies of the LCP
and the Coastal Act that stress the importance of providing low-cost visitor serving
facilities. The appellants assert that the approved project is a high-end facility and as
such, fails to address requirements to encourage and provide low-cost accommodations.
6.

Approved Development Does not Protect Environmentally Sensitive Habitat

Appellants 1 and 3 contend that the approved development fails to adequately protect
environmentally sensitive habitat inconsistent with the ESHA protection policies of the
LCP in that the project. The appellants assert that the County considered and approved
the development despite the outdated 13-year old botanical study submitted for the
project. The appellants note that vehicles associated with special events at the facility
would likely be parking in fields that may contain sensitive species that have only been
identified as ESHA species in recent years and were not addressed in the 13-year old
botanical study. Appellant 3 asserts that without a new botanical survey to locate new
rare plants, it is impossible to even identify an acceptable building envelope.
7.

Approved Development Does not Provide for Adequate Water Service

Appellants 1, 3, and 4 contend that the project is inconsistent with LCP policies calling
for locating development within areas able to accommodate the development in that there
is no assurance that there is adequate ground water to serve the approved development.
The appellants note that in approving the project, the County relied on a hydrological
study that is 13 years old that does not reflect current groundwater conditions and the
light rainfall of recent years. The study was prepared for the original inn project
approved by the County in 1996 which was a significantly smaller project with less water
demand. In addition, the 13 year-old studies contains a number of deficiencies,
including, but not limited to the fact that the study contained no analysis of water supply
and impacts in dry years such as 2006-2007. Appellant 4 notes that the project site is
within a “Critical Water Area,” in which water supplies are already stretched thin and
contends that the approved project provides no assurances that ground water supplies of
adjoining homes would not be compromised by pumping ground water to serve the
development..
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8.

Approval of the Development Violated the California Environmental Quality
Act (CEQA)

Appellants 3 and 4 contend the County’s approval of the development violated the
California Environmental Quality Act (CEQA). Appellant 4 asserts that the project was
approved by the County Planning Commission before a negative declaration was
adopted, contrary to CEQA requirements, and that an EIR should have been prepared
because the record includes substantial evidence that the approved project will cause
significant adverse impacts to coastal views, traffic and water availability. Appellant 3
asserts that the environmental review conducted by the County failed to assess the
potential for cumulative adverse effects of the project as required by CEQA. In addition,
Appellant 3 asserts that the County’s approval of the project is inconsistent with CEQA
because with the County’s reliance on outdated studies and special conditions requiring
the submittal of future plans by the applicants for mitigating potentially significant
effects, the environmental review conducted by the County failed to demonstrate that
potentially significant adverse effects of the development would be reduced to a level of
insignificance.
9.

Approved Development Does not Protect Archaeological and Historic
Resources

Appellant 3 contends that the approved development fails to adequately protect
archaeological and historic resources inconsistent with the archaeological and historic
protection policies of the LCP. The appellants include a memorandum from a registered
professional archaeologist stating that the project site has a lengthy history of use first as
a ship landing starting in the 1870s, and later as a farm and would likely have buried
deposits and features. The memorandum states that the 1990 archaeological survey
submitted by the applicants for the project is seriously flawed and inadequate to inform a
decision about the potential impacts of the approved development on archaeological and
historic resources. The memorandum suggests that the archaeological report (1) did not
include routine inspection of historic maps and other historical information, (2) did not
describe the inspection methods utilized to provide a clear understanding of how
intensively the parcel was surveyed and whether the level of scrutiny provided was
sufficient to discover resources that could be anticipated, (3) acknowledged that the 34acre parcel surveyed was the site of the historic town of Newport but did not record that
site and did not evaluate the town and archaeological deposits associated with the town
qualify as historic resources for purposes of compliance with CEQA, and (4) did not
identify and evaluate archaeological or historic resources on the surrounding
approximately 860 acres owned by the applicants to determine whether the approved
intensified land use would adversely impact archaeological and historic resources on the
larger property.
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10.

Traffic Impacts of the Approved Development Have Not Been Adequately
Evaluated

Appellant 3 contends that the traffic impacts of the development were not adequately
evaluated, inconsistent with LCP policies designed to avoid significant impacts to the use
of Highway One by motorists and bicyclists. The appellants note and assert that the
traffic analysis prepared by county staff does not take into account potential traffic
impacts associated with full use of the approved development.

B.

LOCAL GOVERNMENT ACTION

On June 21, 2007, the Mendocino County Planning Commission conditionally approved
the coastal development permit for the project (CDU #6-2006) (Exhibit No. 10). As
discussed above, the development, as approved by the County, consists of the
establishment of a 7-unit inn with an additional manager’s unit in two phases on a portion
of a 400-acre parcel located in the rural and sparsely developed northern Mendocino
coast approximately four miles south of Westport, on the west side of Highway One, at
31502 North Highway One.
The approved permit imposed 36 special conditions. A number of these special
conditions pertain to the appeal’s contentions. These include several conditions that
address the protection of visual resources including: (1) submittal of a parking plan that
minimizes impacts on visual resources by limiting the size of overflow parking areas and
requires existing vegetation to be retained , (2) submittal of a revised lighting plan to
remove upcast lighting, (3) deletion of units 4-6 from the development, (4)
undergrounding of utility lines, and (5) use of exterior building materials of earth tone
colors, and (6) submittal of a landscaping plan. Other conditions pertinent to the
contentions of the appeals include (7) encouragement to the applicant to enter into a
water sharing agreement to the immediate neighbors to ensure long term availability of
water; (8) demonstration of continuous use of the property as a visitor serving facility; (9)
halting development if archaeological resources are encountered and not resuming
development until the archaeological discover is evaluated; and (10) limitations on
special events to less than 100 persons unless new coastal development permit
authorization is obtained first.
The decision of the Planning Commission was not appealed at the local level to the
County Board of Supervisors. The County then issued a Notice of Final Action, which
was received by Commission staff on July 13, 2007 (Exhibit No. 11). Section 13573 of
the Commission’s regulations allows for appeals of local approvals to be made directly to
the Commission without first having exhausted all local appeals when, as here, the local
jurisdiction charges an appeal fee for the filing and processing of local appeals.
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The County’s approval of the project was appealed to the Coastal Commission in a timely
manner by Appellant A on July 23, 2007. The appeals from Appellants B, C, and D were
filed on July 25, 2007, July 26, 2007, and July 26, 2007, within 10-working days after
receipt by the Commission of the Notice of Final Local Action.

C.

PROJECT SITE BACKGROUND

Coastal development permits were approved for development of an inn facility at the
subject property twice previously. In September 1984, prior to certification of the
Mendocino LCP, the Coastal Commission granted Coastal Development Permit No. 183-278 for conversion of an existing residence into a four-unit bed and breakfast inn,
subject to conditions, including conditions requiring recordation of an offer to dedicate
coastal access. The prior to issuance conditions of this permit were never met, the
approval expired, and the permit was never issued.
In 1996, four years after certification of the LCP, the County Planning Commission
approved Coastal Development Permit No. CDU 9-95, allowing for a 10-unit inn
involving the remodeling of the existing large ranch house into two guest units and
manager’s quarters and the construction of eight new individual guest cottages. The
Planning Commission approval was subsequently appealed to the Board of Supervisors
and approved by the Board on May 13, 1996. The County’s approval included conditions
requiring recordation of an offer to dedicate coastal access. The Board’s approval in turn,
was later appealed to the Coastal Commission (Appeal No. A-1-MEN-96-028). On July
10, 1996, the Coastal Commission determined that the appeal raised no substantial issue,
allowing the County’s approval of CDU 9-95 to stand.
The applicants sued the County, challenging the condition requiring coastal access on the
grounds that a nexus did not exist between the impacts of the project on public access and
the exaction of property for public access purposes. Eventually a settlement of the law
suit was reached between the applicants and the County that provide for the County to
drop the condition requiring the offer of dedication of public access in exchange for the
applicants (1) conveying fee title to the County of a one-acre portion of the
approximately 400-acre subject property, (2) paying the County $25,000 toward the
development of coastal access in the area, and (3) dedicating an easement for public
access through property along a 15-foot strip on the west side of the Highway One rightof-way. On August 3, 2000, the County then approved Coastal Development Use Permit
Modification #CDUM 9-95/2000 as a means of implementing the terms of the settlement
agreement.
Prior to the start of construction of the inn project approved under Coastal Development
Use Permit CDUM 9-95/2000, the applicant proposed significant alterations to the site
layout and interior design of the project. According to County staff, the County
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determined that because the project changes were so substantial, an entirely new
application would be required for the project. The applicants submitted the application
for the current project that was approved by the County and appealed to the Coastal
Commission.
D.

PROJECT AND SITE DESCRIPTION

The development, as approved by the County, consists of the establishment of a 7-unit
inn with an additional manager’s unit in two phases on a portion of a 400-acre parcel
located in the rural and sparsely developed northern Mendocino coast approximately four
miles south of Westport, on the west side of Highway One, at 31502 North Highway
One.
The approximately 400-acre parcel was recognized by Certificate of Compliance #CC
39-90 granted by the County in April 1995. The irregularly-shaped parcel extends across
a coastal terrace from the ocean approximately 800 feet eastward to Highway One and
beyond the highway as much as 1,600 feet farther east. The property slopes gently
westward across the coastal terrace at an approximately 3-5% grade. Botanical surveys
conducted in 1991 and 1992 indicate that the only environmentally sensitive habitat on
the property consists of a rare plant population of Mendocino paintbrush located along
the bluffs. The subject property and most of the surrounding coastal terrace is covered
mostly by grasses. The lack of trees and the very limited and widely scattered
development in the area gives the landscape a very open appearance with substantial
views of the ocean and coastline. (See Exhibit 2). The certified LCP designates the area
as a highly scenic area.
The subject property is currently developed with a ranch house and several agricultural
and accessory structures. The property has been used in part for agricultural grazing.
The subject property is zoned as Remote Residential with a 20-acre minimum parcel size
and a Planned Unit Development Combining District. The base zoning district is also
overlain by an *1C designation, which allows for the development of an inn of up to 10
units. The zoning on surrounding lands includes additional Remote Residential as well as
Range Land and Forest Land.
The inn complex would be constructed within an area of approximately 277-feet wide by
335-feet-long, approximately 150 feet from the bluff edge at its closes point. The inn
complex would be surrounded by new fencing on the three sides and a sunken wall “haha” on the westernmost (as well as a portion of the southern boundary). The “ha-ha” is a
sunken wall and hedge arrangement that would serve as a barrier to the livestock that is
raised on the property without impairing views from the inn complex to the ocean.
The total lot coverage of the entire project approved by the County is 14,428 square feet.
The project would be built in two phases. Phase 1 would including the demolition and
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reconstruction of an existing two-story ranch house that previously operated as the Orca
Inn, into a main 2,961-square-foot unit with three upstairs bedrooms, each with its own
bathroom, and downstairs including a kitchen, dining and reception rooms. The roofline
of the structure would extend north covering an enclosable 831-square-foot outdoor
activity area, a 255-square-foot caterer’s kitchen, and a 693-square-foot conference room.
The north end of the building would also house two additional guest units on separate
floors, 1,089 and 833 square feet respectively. The larger unit would contain two
bedrooms. The first phase of the project also includes a 1,276-square-foot two-story
manager’s unit, a 1,269-square-foot equipment barn, a 648-square-foot maintenance
shop, and a 240-square-foot generator/pump shed. Total lot coverage for this phase is
9,766 square feet.
Phase 2 of the project as approved, would add the final four guest units as well as a 778square-foot spa. Two of the new units would be located in a detached annex or
“bunkhouse” and would include one 531-square-foot unit with a single bedroom kitchen
and bathroom, and another 757-square-foot unit with two bedrooms, one kitchen, and a
bathroom. The final two guest units were approved as individual cottages of 915 square
feet and 778 square feet, each containing two bedrooms and one bathroom. In approving
the project, the County conditioned the permit to eliminate three additional guest units
that would have been constructed in a rectangular wing extending east from the north end
of the main building. Total lot coverage for Phase II as approved is 4,662 square feet.
Water would be supplied from wells located on the same parcel but east of Highway One.
A septic system would be installed with the leach field located between the inn and the
highway, north of the entrance driveway. The approved project also includes the removal
of various smaller structures such as an existing water tank, pumps, and sheds.
Access from Highway one would occur over a 20-foot-wide, all weather surfaced
driveway. Fourteen parking spaces were approved with an additional 22 spaces in an
overflow area outside of the resort compound.
The project includes the planting of a line of trees along the east side of the complex to
partially screen the development from view from Highway One. Other areas would be
landscaped with additional trees, hedges, and grass.
The conditions of approval also allow for unlimited numbers of special events to be held
at the approved facility, such as weddings. Special condition No. B-16 limits the events
to a maximum of 99 persons. Gatherings totaling between 100 and 1,000 persons shall
require a coastal development permit, and those over 1,000 persons shall require a coastal
development use permit Eating and drinking establishments for on-premises
consumption by non-paying guests of the facility shall require a coastal development use
permit separate than that issued for this project..
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E.

SUBSTANTIAL ISSUE ANALYSIS

Section 30603(b)(1) of the Coastal Act states:
The grounds for an appeal pursuant to subdivision (a) shall be limited to an
allegation that the development does not conform to the standards set forth in the
certified local coastal program or the public access policies set forth in this
division.
All of the contentions raised in this appeal present potentially valid grounds for appeal in
that they allege the project’s inconsistency with policies of the certified LCP.
Coastal Act Section 30625(b) states that the Commission shall hear an appeal
unless it determines:
With respect to appeals to the commission after certification of a local coastal
program, that no substantial issue exists with respect to the grounds on which an
appeal has been filed pursuant to Section 30603.
The term “substantial issue” is not defined in the Coastal Act or its implementing
regulations. The Commission’s regulations indicate simply that the Commission will
hear an appeal unless it “finds that the appeal raises no significant question.” (California
Code of Regulations, Title 14, Section 13115(b).) In previous decisions on appeals, the
Commission has been guided by the following factors:
1.

The degree of factual and legal support for the local government's decision that
the development is consistent or inconsistent with the certified LCP and with the
public access policies of the Coastal Act;

2.

The extent and scope of the development as approved or denied by the local
government;

3.

The significance of the coastal resources affected by the decision;

4.

The precedential value of the local government's decision for future
interpretations of its LCP; and

5.

Whether the appeal raises only local issues, or those of regional or statewide
significance.
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Even when the Commission chooses not to hear an appeal, appellants nevertheless may
obtain judicial review of the local government's coastal permit decision by filing a
petition for a writ of mandate pursuant to Code of Civil Procedure, Section 1094.5.
In this case, for the reasons discussed further below, the Commission exercises its
discretion and determines that with respect to the allegation concerning the consistency of
the project as approved with the provisions of the LCP regarding (1) allowable
development under the *1C land use designation that applies to the subject property
which allows for development of a 10-unit inn, (2) the protection of visual resources in
highly scenic areas, including requirements for development to be subordinate to the
character of its setting, (3) height limitations in highly scenic areas, (4) the protection of
views to the ocean and scenic coastal areas, (5) the provision of lower cost visitor
serving facilities, (6) the protection of Environmentally Sensitive Habitat Areas (ESHA)
from the impacts of approved development, (7) the provision of adequate water and
septic services to accommodate approved development, and (8) traffic impacts on the use
of Highway One, the appeal raises a substantial issue of conformance of the approved
project with the certified Mendocino County LCP.
As further discussed below, the Commission finds that with respect to the allegation
regarding (1) consistency with the California Environmental Quality Act, and (2) the
protection of historic and archaeological resources from the impacts of approved
development, the development as approved by the County raises no substantial issue with
the certified LCP.
1.

Allegations Raising Substantial Issue
a. Approved Development Not Subordinate to the Character of its Setting

Appellants 1, 2, and 3 contend that the approved development is inconsistent with the
visual resource protection policies of the LCP that regulate development within highly
scenic areas, particularly requirements that development be subordinate to the character
of its setting.
LCP Policies:
Policy 3.5-1 states in applicable part:
“The scenic and visual qualities of Mendocino County coastal areas shall be considered
and protected as a protected resource of public importance. Permitted development shall
be sited and designed to protect views to and along the ocean and scenic coastal areas,
to minimize the alteration of natural land forms, to be visually compatible with the
character of surrounding areas, and where feasible, to restore and enhance visual quality
in visually degraded areas. New development in highly scenic areas designated by the
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County of Mendocino Coastal Element shall be subordinate to the character of its
setting.” (emphasis added)
Policy 3.5-3 states in applicable part:
“The visual resource areas listed below are those which have been identified on the land
use maps and shall be designated as “highly scenic areas,” within which new
development shall be subordinate to the character of its setting. Any development
permitted in these areas shall provide for the protection of ocean and coastal views from
public areas including highways, roads, coastal trails, vista points, beaches, parks,
coastal streams, and waters used for recreational purposes. The entire coastal zone from
the Ten Mile River estuary (including its wooded slopes, wetlands, dunes and ocean
vistas visible from Highway 1) north to the Hardy Creek Bridge, except Westport Beach
Subdivision which is a recognized subdivision… In addition to other visual policy
requirements, new development west of Highway One in designated “highly scenic
areas” is limited to one-story (above natural grade) unless an increase in height would
not affect public views to the ocean or be out of character with surrounding structures.
Variances from this standard may be allowed for planned unit development that provides
clustering and other forms of meaningful visual mitigation. New development should be
subordinate to the natural setting and minimize reflective surfaces…” (emphasis added)
Coastal Zoning Ordinance Section 20.504.015 states in applicable part:
(C) Development Criteria.
(1) Any development permitted in highly scenic areas shall provide for the
protection of coastal views from public areas including highways, roads,
coastal trails, vista points, beaches, parks, coastal streams, and waters used
for recreational purposes.
(2) In highly scenic areas west of Highway 1 as identified on the Coastal Element
land use plan maps, new development shall be limited to eighteen (18) feet
above natural grade, unless an increase in height would not affect public
views to the ocean or be out of character with surrounding structures.
(3) New development shall be subordinate to the natural setting and minimize
reflective surfaces. In highly scenic areas, building materials including siding
and roof materials shall be selected to blend in hue and brightness with their
surroundings.”
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Discussion
LUP Policy 3.5-3 designates the area where the project is located as a highly scenic area.
LUP Policies 3.5-1 and 3.5-3 and CZC Section 20.504.010 require that permitted
development within highly scenic areas subordinate to the character of its setting.
Appellants 1, 2, and 3 contend that the approved development is not subordinate to the
character of its setting and is therefore inconsistent with these policies and standards.
The appellants contend that a number of factors cause the approved development to not
be subordinate to the character of its setting including (a) the large size of the
development in this largely undeveloped area, (b) the fortress like appearance of the
fenced inn compound, (c) the visual effect of planting a number of trees for screening
purposes in the middle of a largely treeless terrace where the planted tree themselves
would appear out of character with the landscape around it, and (d) the visual prominence
and glare from cars parked at the site, portable restrooms, signs, lighting, tents, and other
temporary structures that would be associated with the unlimited number of weddings
and other special events accommodating up to 99 people that the approved permit allows
to occur on the grounds of the facility.
The subject site is located on a flat, open coastal terrace to the west of the highway
vegetated with low-growing grasses and a single mature Cypress tree (See Exhibit 2).
The site is developed with a ranch house and several associated clustered structures
bordered by a white fence that contrasts starkly against the surrounding undeveloped
terrace. The land surrounding the existing fenced development is used for grazing cattle.
Due to the flat terrain and lack of tall vegetation or varied topography, the project site is
highly visible from Highway One in both directions. The views to and along the coast
from this stretch of Highway One are sweeping and vast due to the largely undeveloped
nature of the area. There is very little development located on either side of the highway
for many miles in each direction with the exception of a few scattered residences on the
east side of the highway, and a winery located approximately two miles north of the
project site on the west side of the highway. The open coastal terrace to the west and
steep, grassy hillsides to the east create the rural, agricultural character of the area.
The County’s approval of CDU #6-2006 includes several special conditions intended, in
part, to protect visual resources. These special conditions require (1) submittal of a
parking plan, (2) submittal of a revised lighting plan to remove upcast lighting, (3)
deletion of units 4-6 from the development, (4) undergrounding of utility lines, and (5)
use of exterior building materials of earth tone colors.
However, the approximately 16,000 square feet of total new development would be
significant and a substantial issue is raised as to whether the conditions intended to
protect visual resources would not effectively reduce the prominence of the approved
development in a manner that would cause the development to be subordinate to the
character of the highly scenic area as required by LUP Policies 3.5-1 and 3.5-3 and
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Coastal Zoning Ordinance Section 20.504.015(C)(3). As noted above, the character of
the area is largely defined by the very limited amount of development on either side of
Highway One for many miles in each direction surrounding the project site.
The project as approved involves the construction of nine new buildings at the site
totaling over 16,000 square feet including two project elements as tall as 25 feet. In
addition, the approved project involves planting eight trees to screen the inn from
Highway One as well as additional landscaping involving several hedgerows, gardens,
grass fields, and rocks/boulders throughout the project area. The County’s findings of
approval state that although the development will include more structures and trees than
what currently exists at the site, impacts to ocean views are considered to be insignificant
because of the broad coastal terrace that the County indicates is large enough to
accommodate the inn development without interfering with the public’s ability to enjoy
the coastal view beyond. However, the vastness of the viewscape is part of what makes
the area highly scenic. As discussed above, the character of the area is defined by the
vast expanse of undeveloped, grassy coastal terrace. In addition, unlike forested or
heavily vegetated areas of the Mendocino coast where new development can be sited and
designed to be screened with existing or new vegetation and trees in a manner that
enables the development to be subordinate to the character of its setting, at this site, the
character of the area is largely defined by the lack of trees. A substantial issue is raised
as to whether the introduction of trees intended to partially screen portions of the nine
proposed structures, and extensive manicured lawns and landscaping would be
subordinate to the expansive coastal terrace dominated by low-growing natural grasses.
Furthermore, in its approval of the project, the County included a special condition to set
a maximum limit of 99 persons for any special event held at the approved inn without the
need for a coastal development permit (CDP). The condition requires that special events
involving between 100 and 1,000 persons shall require a CDP and events involving over
1,000 persons and/or eating and drinking establishments for on-premises consumption by
non-paying guests of the inn shall require a use permit. While this special condition
required by the County sets criteria for when additional permits are required for special
events, the County’s approval does not set any controls on the total number of special
events allowable at the site, or on accessory development associated with such
gatherings. Without specific controls on the number of special events and the manner in
which they are conducted, development associated with these events would result in
significant adverse visual impacts. For example, special events involving up to, or more
than, 99 persons would introduce a significant number of cars parked at the site, thereby
significantly increasing the intensity of use of the site. Such events would also involve
placement of portable restrooms, signs, lighting, and tents and other temporary structures.
The addition of these temporary features to the landscape for an unlimited number of
days per year raise a substantial issue as to whether the approved development would be
subordinate to the character of the open coastal terrace setting as required by LUP Policy
3.5-1 and 3.5-3 and Coastal Zoning Ordinance Section 20.504.015(C)(3).
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Finally, the County’s findings of approval do not include any specific analysis of how the
project would be subordinate to the character of the setting as required by LUP Policy
3.5-1 and 3.5-3 and Coastal Zoning Code Section 20.504.015(C)(3).
The coastal resources affected by the decision are significant, given the area’s “highly
scenic” designation, and that the appeal raises an issue of regional and statewide
significance – namely, the protection of views in areas designated as “highly scenic.”
Section 20.308.110(6) of the Mendocino County CZC and Section 30116 of the Coastal
Act identify “highly scenic areas” as a type of “Sensitive Coastal Resource Area” that is
of “vital interest and sensitivity.”
Therefore, the Commission finds that the approved project raises a substantial issue of
conformance with the requirements of LUP Policies 3.5-1 and 3.5-3 and Coastal Zoning
Ordinance Section 20.504.015(C)(3) that new development be subordinate to the
character of the natural setting.
b. Approved Development Does not Protect Environmentally Sensitive Habitat
Appellants 1 and 3 contend that the approved development fails to adequately protect
environmentally sensitive habitat inconsistent with the ESHA protection policies of the
LCP because no current botanical survey of the site has been performed that would
enable the County to find that all ESHA on the site would be protected.
LCP Policies:
Environmentally Sensitive Habitat Areas (ESHA) are defined on page 38 of the
Mendocino County LUP as:
Any areas in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could be
easily disturbed or degraded by human activities and developments.
Coastal Zoning Code Section 20.496.010 “Environmentally Sensitive Habitat and other
Resource Areas—Purpose” states (emphasis added):
…Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams,
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas,
areas of pygmy vegetation which contain species of rare or endangered plants and
habitats of rare and endangered plants and animals.
LUP Policy 3.1-7 states: (emphasis added)

Jackson-Grube Family, Inc.
A-1-MEN-07-028
Page 25

A buffer area shall be established adjacent to all environmentally sensitive habitat areas.
The purpose of this buffer area shall be to provide for a sufficient area to protect the
environmentally sensitive habitat from significant degradation resulting from future
developments. The width of the buffer area shall be a minimum of 100 feet, unless an
applicant can demonstrate, after consultation and agreement with the California
Department of Fish and Game, and County Planning Staff, that 100 feet is not necessary
to protect the resources of that particular habitat area and the adjacent upland
transitional habitat function of the buffer from possible significant disruption caused by
the proposed development. The buffer area shall be measured from the outside edge of
the environmentally sensitive habitat areas and shall not be less than 50 feet in width.
New land division shall not be allowed which will create new parcels entirely within a
buffer area. Developments permitted within a buffer area shall generally be the same as
those uses permitted in the adjacent environmentally sensitive habitat area and must
comply at a minimum with each of the following standards:
1. It shall be sited and designed to prevent impacts which would significantly
degrade such areas;
2. It shall be compatible with the continuance of such habitat areas by maintaining
their functional capacity and their ability to be self-sustaining and to maintain
natural species diversity; and
3. Structures will be allowed within the buffer area only if there is no other feasible
site available on the parcel. Mitigation measures, such as planting riparian
vegetation, shall be required to replace the protective values of the buffer area on
the parcel, at a minimum ratio of 1:1, which are lost as a result of development
under this solution.
Coastal Zoning Code Section 20.496.020 “Environmentally Sensitive Habitat and other
Resource Areas—-Development Criteria” states (emphasis added):
(A) Buffer Areas. A buffer area shall be established adjacent to all environmentally
sensitive habitat areas. The purpose of this buffer area shall be to provide for a sufficient
area to protect the environmentally sensitive habitat from degradation resulting from
future developments and shall be compatible with the continuance of such habitat areas.
(1) Width. The width of the buffer area shall be a minimum of one hundred (100) feet,
unless an applicant can demonstrate, after consultation and agreement with the
California Department of Fish and Game, and County Planning staff, that one
hundred (100) feet is not necessary to protect the resources of that particular habitat
area from possible significant disruption caused by the proposed development. The
buffer area shall be measured from the outside edge of the Environmentally Sensitive
Habitat Areas and shall not be less than fifty (50) feet in width. New land division
shall not be allowed which will create new parcels entirely within a buffer area.

Jackson-Grube Family, Inc.
A-1-MEN-07-028
Page 26

Developments permitted within a buffer area shall generally be the same as those
uses permitted in the adjacent Environmentally Sensitive Habitat Area.
Standards for determining the appropriate width of the buffer area are as follows:
(a) Biological Significance of Adjacent Lands. Lands adjacent to a wetland,
stream, or riparian habitat area vary in the degree to which they are functionally
related to these habitat areas. Functional relationships may exist if species
associated with such areas spend a significant portion of their life cycle on
adjacent lands. The degree of significance depends upon the habitat requirements
of the species in the habitat area (e.g., nesting, feeding, breeding, or resting).
Where a significant functional relationship exists, the land supporting this
relationship shall also be considered to be part of the ESHA, and the buffer zone
shall be measured from the edge of these lands and be sufficiently wide to protect
these functional relationships. Where no significant functional relationships exist,
the buffer shall be measured from the edge of the wetland, stream, or riparian
habitat that is adjacent to the proposed development.
(b) Sensitivity of Species to Disturbance. The width of the buffer zone shall be
based, in part, on the distance necessary to ensure that the most sensitive species
of plants and animals will not be disturbed significantly by the permitted
development. Such a determination shall be based on the following after
consultation with the Department of Fish and Game or others with similar
expertise:
(i) Nesting, feeding, breeding, resting, or other habitat requirements of both
resident and migratory fish and wildlife species;
(ii) An assessment of the short-term and long-term adaptability of various
species to human disturbance;
(iii) An assessment of the impact and activity levels of the proposed
development on the resource.
(c) Susceptibility of Parcel to Erosion. The width of the buffer zone shall be
based, in part, on an assessment of the slope, soils, impervious surface coverage,
runoff characteristics, and vegetative cover of the parcel and to what degree the
development will change the potential for erosion. A sufficient buffer to allow for
the interception of any additional material eroded as a result of the proposed
development should be provided.
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(d) Use of Natural Topographic Features to Locate Development. Hills and
bluffs adjacent to ESHA's shall be used, where feasible, to buffer habitat areas.
Where otherwise permitted, development should be located on the sides of hills
away from ESHA's. Similarly, bluff faces should not be developed, but shall be
included in the buffer zone.
(e) Use of Existing Cultural Features to Locate Buffer Zones. Cultural features
(e.g., roads and dikes) shall be used, where feasible, to buffer habitat areas.
Where feasible, development shall be located on the side of roads, dikes,
irrigation canals, flood control channels, etc., away from the ESHA.
(f) Lot Configuration and Location of Existing Development. Where an existing
subdivision or other development is largely built-out and the buildings are a
uniform distance from a habitat area, at least that same distance shall be required
as a buffer zone for any new development permitted. However, if that distance is
less than one hundred (100) feet, additional mitigation measures (e.g., planting of
native vegetation) shall be provided to ensure additional protection. Where
development is proposed in an area that is largely undeveloped, the widest and
most protective buffer zone feasible shall be required.
(g) Type and Scale of Development Proposed. The type and scale of the proposed
development will, to a large degree, determine the size of the buffer zone
necessary to protect the ESHA. Such evaluations shall be made on a case-by-case
basis depending upon the resources involved, the degree to which adjacent lands
are already developed, and the type of development already existing in the area…
(2) Configuration. The buffer area shall be measured from the nearest outside edge
of the ESHA (e.g., for a wetland from the landward edge of the wetland; for a stream
from the landward edge of riparian vegetation or the top of the bluff).
(3) Land Division. New subdivisions or boundary line adjustments shall not be
allowed which will create or provide for new parcels entirely within a buffer area.
(4) Permitted Development. Development permitted within the buffer area shall
comply at a minimum with the following standards:
(a) Development shall be compatible with the continuance of the adjacent habitat
area by maintaining the functional capacity, their ability to be self-sustaining and
maintain natural species diversity.
(b) Structures will be allowed within the buffer area only if there is no other
feasible site available on the parcel.
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(c) Development shall be sited and designed to prevent impacts which would
degrade adjacent habitat areas. The determination of the best site shall include
consideration of drainage, access, soil type, vegetation, hydrological
characteristics, elevation, topography, and distance from natural stream
channels. The term "best site" shall be defined as the site having the least impact
on the maintenance of the biological and physical integrity of the buffer strip or
critical habitat protection area and on the maintenance of the hydrologic capacity
of these areas to pass a one hundred (100) year flood without increased damage
to the coastal zone natural environment or human systems.
(d) Development shall be compatible with the continuance of such habitat areas
by maintaining their functional capacity and their ability to be self-sustaining and
to maintain natural species diversity.
(e) Structures will be allowed within the buffer area only if there is no other
feasible site available on the parcel. Mitigation measures, such as planting
riparian vegetation, shall be required to replace the protective values of the
buffer area on the parcel, at a minimum ratio of 1:1, which are lost as a result of
development under this solution.
(f) Development shall minimize the following: impervious surfaces, removal of
vegetation, amount of bare soil, noise, dust, artificial light, nutrient runoff, air
pollution, and human intrusion into the wetland and minimize alteration of
natural landforms.
(g) Where riparian vegetation is lost due to development, such vegetation shall be
replaced at a minimum ratio of one to one (1:1) to restore the protective values of
the buffer area.
(h) Aboveground structures shall allow peak surface water flows from a one
hundred (100) year flood to pass with no significant impediment.
(i) Hydraulic capacity, subsurface flow patterns, biological diversity, and/or
biological or hydrological processes, either terrestrial or aquatic, shall be
protected.
(j) Priority for drainage conveyance from a development site shall be through the
natural stream environment zones, if any exist, in the development area. In the
drainage system design report or development plan, the capacity of natural
stream environment zones to convey runoff from the completed development shall
be evaluated and integrated with the drainage system wherever possible. No
structure shall interrupt the flow of groundwater within a buffer strip.
Foundations shall be situated with the long axis of interrupted impermeable
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vertical surfaces oriented parallel to the groundwater flow direction. Piers may
be allowed on a case by case basis.
(k) If findings are made that the effects of developing an ESHA buffer area may
result in significant adverse impacts to the ESHA, mitigation measures will be
required as a condition of project approval. Noise barriers, buffer areas in
permanent open space, land dedication for erosion control, and wetland
restoration, including off-site drainage improvements, may be required as
mitigation measures for developments adjacent to environmentally sensitive
habitats. (Ord. No. 3785 (part), adopted 1991)
Discussion:
As cited above, Coastal Zoning Code Section 20.496.010 defines environmentally
sensitive habitat areas (ESHA) and includes among other habitats, wetlands, riparian
areas, and habitats of rare and endangered plants. LUP Policy 3.1-7 and Coastal Zoning
Code Section 20.496.020 require that a buffer area of a minimum of 100 feet shall be
established adjacent to all ESHAs, unless an applicant can demonstrate, after
consultations and agreement with the California Department of Fish and Game (DFG)
that 100 feet is not necessary to protect the resources of that particular habitat area from
possible significant disruption caused by the proposed development. The policies state
that in that event, the buffer shall not be less than 50 feet in width. Coastal Zoning Code
Section 20.496.020 states that the standards for determining the appropriate width of the
buffer area are the seven standards of subsections (a) through (g) of subsection (A)(1) of
that section, including (a) the biological significance of adjacent lands, (b) sensitivity of
species to disturbance, (c) susceptibility of parcel to erosion, (d) use of natural
topographic features to locate development, (e) use of existing cultural features to locate
buffer zones, (f) lot configuration and location of existing development, and (g) the type
and scale of the development proposed.
LUP Policy 3.1-7 and CZC Section 20.496.020(A)(4)(b) further require that development
permitted within an ESHA buffer area shall generally be the same as those uses permitted
in the adjacent environmentally sensitive habitat area, and that structures are allowable
within the buffer area only if there is no other feasible site available on the parcel.
Consistent with Section 30240 of the Coastal Act, residential and inn development of the
kind approved by the County are not identified within the LCP as uses allowed within
ESHA.
Appellants 1 and 3 contend that the approved development fails to adequately protect
environmentally sensitive habitat inconsistent with the ESHA protection policies of the
LCP. The appellants assert that the County considered and approved the development
despite the outdated 15-year old botanical study submitted for the project. The appellants
note that vehicles associated with special events at the facility would likely be parking in
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fields that may contain sensitive species that have only been identified as ESHA species
in recent years and were not addressed in the 15-year old botanical study. Appellant 3
asserts that without a new botanical survey to locate new rare plants, it is impossible to
even identify an acceptable building envelope.
The County staff report indicates that the only botanical surveys relied upon by the
County in approving the project was a botanical survey prepared by Gordon McBride
dated June 8, 1991 and a supplemental study prepared in September 1992. Both of these
studies were used for the previously approved version of the inn at the project site. The
staff report notes that the 1991 botanical survey identified the existence of rare and
endangered Mendocino Paintbrush along the top and face of the ocean bluffs, with one
plant located about 50 feet from the edge of the bluff. Each survey indicated that the
blufftop setbacks were sufficient buffers to protect the habitat from the impacts of
development of the original inn project. The surveys noted seasonal watercourses in the
surrounding region outside of the project envelope, but were determined not to be
wetlands because they lacked the “botanical characteristics” of a wetland or a
watercourse due to a lack of riparian vegetation associated with them.
In approving the current project, the County findings state that County staff did not
believe additional botanical studies were necessary because (a) the approved
development site has been disturbed by decades of use as a working ranch, (b) the current
inn project is more compact and occupies less overall area than the inn project approved
in 1996, and (c) the development envelope of the current project has been moved further
east by 50 to 100 feet, increasing the buffer area that would be provided between the
development and the Mendocino Paintbrush habitat identified in 1991 and 1992.
The factors cited by the County do not preclude the possibility that the development site
could contain ESHA or be located in an area that the LCP buffer policies indicate should
be reserved for a buffer between ESHA and any development. The fact that the
development site has been disturbed by ranch use does not necessarily mean the
development site is devoid of environmentally sensitive habitat. Many rare plant species
are opportunistic in that they thrive in disturbed areas where they don’t have to contend
with larger more abundant plant species that can out compete the rare plants for sunlight
and other resources necessary for survival. For example, botanists for other Mendocino
coast projects have indicated that the rare coastal morning glory plant actually benefits
when the coastal terrace lands that the plant often grows in are periodically mowed. The
mowing helps control the growth of competing plants that would otherwise displace the
coastal morning glory. The fact cited by the County that the project area of the current
project is somewhat smaller than the area of the 1996 inn project approved on the same
property does not preclude the possibility that opportunistic rare plant species occupy the
area. The fact that the development site for the current project is farther east than that of
the 1996 project does not necessarily mean that the rare Mendocino paintbrush plant
previously identified on the property would be avoided and an adequate buffer between
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the development and the Mendocino paintbrush habitat would be provided. The aerial
extent of Mendocino paintbrush does not remain static over time. The species can spread
or retract within an area from year to year. The fact that the approved development may
be sufficiently far away from the location of Mendocino paintbrush identified in 1991
and 1992 does not mean that the development is sufficiently far away from where the
plant exists today, 15 years later.
In addition, as noted by the appellants, the County’s finding do not take into account the
fact that new species on the Mendocino Coast have been determined to be ESHA since
1991 and 1992. The coastal morning glory has only been determined by the County and
the Commission to be ESHA since approximately 2001. The memorandum submitted by
Appellant 3 from botanist Teresa Sholars, Rare Plant Coordinator for the DKY Chapter
of the California Native Plant Society notes that many new species have been added to
the rare plant inventory since 1992, including some species reportedly found on the site.
The memorandum notes that one such rare plant is the Lotus formosissimus, which is
also the food plant for federally listed Lotis Blue Butterfly. The memorandum also
indicates that the1991 and 1992 surveys did not mention that the site contains rare plant
communities including the Coastal Terrace Prairie and Northern Coastal Bluff Scrub.
Furthermore, the memorandum indicates that the 1991 and 1992 surveys did not follow
the California Department of Fish & Game guidelines, implying that greater amounts of
ESHA may have been present on the site even in 1991 and 1992 than were identified by
the botanical survey.
The Commission also notes that the rationale cited in the 1991 and 1992 botanical
surveys for determining that the small seasonal watercourses were not wetlands is not
definitive. The rationale attributed by the County’s findings to the 1991 and 1992
surveys is that the water courses did not exhibit riparian plants. Although the presence of
hydrophytic vegetation is a necessary component for a site to delineate as wetlands under
the 3-parameter federal Clean Water Act definition of wetlands, the presence of wetland
plants is not an essential component for a site to delineate as a wetland under the
Mendocino LCP and Coastal Act. A site devoid of wetland plants such as the approved
project site that exhibits the wetland parameters of hydric soils or hydrology could still be
characterized as a wetland. Wetlands are identified as ESHA under Coastal Zoning Code
Section 20.496.010.
Therefore, a substantial issue is raised as to whether the development site and areas
around the development site contain ESHA. As a result, findings cannot be substantiated
that the development would not be located either within ESHA or in areas needed as
ESHA buffer.
As (1) no current botanical survey of the site that would identify plants determined to be
ESHA within the last 15 years and identify the current extent of Mendocino paintbrush
and other rare plants has been performed and (2) the wetland delineations performed in
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the past indicating no wetlands existed on the site were not based on LCP and Coastal
Act wetland definitions, the legal and factual support for the local government’s decision
that the development would not affect ESHA is low. Furthermore, as the cumulative
impact of the loss of rare and endangered plants over time throughout the coastal zone
has been significant, the appeal raises issues of statewide significance rather than just a
local issue. Therefore, for all of the above reasons, the Commission finds that the project
as approved by the County raises a substantial issue of conformance with the provisions
of LUP Policy 3.1-7, and Coastal Zoning Code Section 20.496.020.
c. Traffic Impacts
LCP Policies and Standards:
LUP Policy 3.8-1 states in applicable part:
Highway 1 capacity, availability of water and sewage disposal system and other known
planning factors shall be considered when considering applications for development
permits. [emphasis added]
Coastal Zoning Coastal Zoning Code Section 20.532.095 states:
Section 20.532.095 Required Findings for all Coastal Development Permits.
(A) The granting or modification of any coastal development permit by the approving
authority shall be supported by findings which establish that:
(1) The proposed development is in conformity with the certified local coastal
program; and
(2) The proposed development will be provided with adequate utilities, access
roads, drainage and other necessary facilities; and
(3) The proposed development is consistent with the purpose and intent of the
zoning district applicable to the property, as well as the provisions of this Division
and preserves the integrity of the zoning district; and
(4) The proposed development will not have any significant adverse impacts on the
environment within the meaning of the California Environmental Quality Act.
(5) The proposed development will not have any adverse impacts on any known
archaeological or paleontological resource. [emphasis added]
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(6) Other public services, including but not limited to, solid waste and public
roadway capacity have been considered and are adequate to serve the proposed
development. [emphasis added]
(B) If the proposed development is located between the first public road and the sea or
the shoreline of any body of water, the following additional finding must be made:
(1) The proposed development is in conformity with the public access and public
recreation policies of Chapter 3 of the California Coastal Act and the Coastal
Element of the General Plan. (Ord. No. 3785 (part), adopted 1991)
Discussion:
Appellant 3 contends that the impacts of the development on vehicle and bicycle use of
Highway One were not adequately evaluated, inconsistent with LCP policies designed to
avoid significant impacts to Highway One. The appellants note that there has been a
significant increase in non-resident vehicle and bicycle use of Highway One since the
1994 State Route One Corridor Study cited in the County’s findings for project approval
was prepared. The appellants suggest that the project as approved by the County would
result in potential significant impacts on the use of Highway One and that the capacity of
this public roadway is not adequate to serve the proposed development.
As cited above, LUP Policy requires that Highway One capacity be considered when
reviewing applications for development permits. Additionally, CZC Section 20.532.095
sets forth required findings for all coastal development permits and requires, in applicable
part, that public services, including public roadway capacity, be considered and be found
adequate to serve the proposed development.
In its findings for the proposed project, the County cites a State Route One Corridor
Study that was prepared in 1994 to address issues of traffic carrying capacity from the
build-out of the County Coastal Element of the General Plan along Highway One. The
County’s findings describe the criteria used in the study to evaluate projected traffic
along the road segment relevant to the proposed project as being a 75/50 development
scenario with an estimated time horizon through the year 2020 (i.e., “existing
development + development on 75% of existing vacant parcels + development on 50% of
new parcels + 75% of commercial, industrial, and visitor-serving facility build-out
potential”). The County indicates that estimated peak hour trips generated for the project
are 6.48 on summer weekdays and 12.42 during summer weekends. The County then
concludes that as the estimates “fall below the threshold of 25 peak hour trips for this
segment of the highway, further traffic studies are not required according to the Corridor
Study. Therefore, no significant impacts are expected in this area.”
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Although the County considered Highway One capacity in its review of the proposed
project as required by LUP Policy 3.8-1 and CZC Section 20.532.095(A)(6), it is not
clear from the County’s findings that the capacity of Highway One is adequate to serve
the proposed development as further required by CZC Section 20.532.095(A)(6). The
County’s findings regarding traffic impacts do not include a discussion of how the cited
estimated peak hour trips generated for the project were determined. Thus, it is not clear
what criteria were used to calculate the estimated peak hour trips or whether the entire
scope of the project as approved by the County was included in the traffic impact
calculations.
For example, in its approval of the project, the County included a special condition to set
a maximum limit of 99 persons for any special event held at the approved inn without the
need for a coastal development permit (CDP). The condition requires that special events
involving between 100 and 1,000 persons shall require a CDP and events involving over
1,000 persons and/or eating and drinking establishments for on-premises consumption by
non-paying guests of the inn shall require a use permit. While this special condition
required by the County sets criteria for when additional permits are required for special
events, the County’s approval does not set any controls on the total number of special
events allowable at the site. Without specific controls on the number of special events
and the manner in which they are conducted, such events have the potential to generate a
significant amount of traffic along this stretch of rural Highway One in a manner that
could exceed the capacity of the roadway and cause significant traffic and bicycle safety
issues. Additionally, it is not clear from the County’s findings that the traffic impacts
from use of the inn itself have been addressed, as the findings do not include a discussion
of how the peak traffic estimates were calculated. For example, it is not clear whether the
number of inn units and the related total guest capacity of the inn as approved by the
County were taken into account to determine the potential traffic impacts on Highway
One.
As the County did not require a project-specific traffic study, the potential impacts to
Highway One from the increase in intensity of use of the site as an inn, and for special
events at the inn, have not been considered. Thus, the degree of legal and factual support
for the local government’s decision is low.
Therefore, the Commission finds that the project as approved by the County raises a
substantial issue with respect to conformance of the approved project with LCP policies
regarding impacts to Highway One, including, but not limited to, LUP Policy 3.8-1 and
CZC Section 20.532.095(A)(6), as the approved development raises a substantial issue as
to whether the roadway capacity is adequate to serve the proposed development.
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2.

Allegations Not Raising Substantial Issue
a. Archaeological Resources

LCP Policies and Standards:
LUP Policy 3.5-10 states as follows:
The County shall review all development permits to ensure that proposed projects will
not adversely affect existing archaeological and paleontological resources. Prior to
approval of any proposed development within an area of known or probable
archaeological or paleontological significance, a limited field survey by a qualified
professional shall be required at the applicant's expense to determine the extent of the
resource. Results of the field survey shall be transmitted to the State Historical
Preservation Officer and Cultural Resource Facility at Sonoma State University for
comment. The County shall review all coastal development permits to ensure that
proposed projects incorporate reasonable mitigation measures so the development will
not adversely affect existing archaeological/paleontological resources. Development in
these areas are subject to any additional requirements of the Mendocino County
Archaeological Ordinance.[emphasis added]
Coastal Zoning Code Section 20.532.095(A)(5) states in applicable part:
Section 20.532.095 Required Findings for all Coastal Development Permits.
(A) The granting or modification of any coastal development permit by the approving
authority shall be supported by findings which establish that:
(1) The proposed development is in conformity with the certified local coastal
program; and
(2) The proposed development will be provided with adequate utilities, access
roads, drainage and other necessary facilities; and
(3) The proposed development is consistent with the purpose and intent of the
zoning district applicable to the property, as well as the provisions of this Division
and preserves the integrity of the zoning district; and
(4) The proposed development will not have any significant adverse impacts on the
environment within the meaning of the California Environmental Quality Act.
(5) The proposed development will not have any adverse impacts on any known
archaeological or paleontological resource. [emphasis added]
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(6) Other public services, including but not limited to, solid waste and public
roadway capacity have been considered and are adequate to serve the proposed
development.
(B) If the proposed development is located between the first public road and the sea or
the shoreline of any body of water, the following additional finding must be made:
(1) The proposed development is in conformity with the public access and public
recreation policies of Chapter 3 of the California Coastal Act and the Coastal
Element of the General Plan. (Ord. No. 3785 (part), adopted 1991)
Discussion:
The contention raised by Appellant 3 regarding the development’s failure to adequately
protect archaeological and historic resources does not raise a substantial issue of
conformity of the approved project with the certified LCP. The appellants include a
memorandum from a registered professional archaeologist asserting that the 1990
archaeological survey submitted by the applicant for the project is flawed and inadequate
to inform a decision about the potential impacts of the approved development on
archeological and historic resources, particularly potential historic buildings and
structures. The memorandum states that consideration of adverse impacts to historical
resources is required by LUP Policy 3.5-10.
As cited above, LUP Policy 3.5-10 requires the County to review all development
permits to ensure that proposed projects will not adversely affect existing archaeological
and paleontological resources. LUP Policy 3.5-10 further requires that (1) prior to
approval of any proposed development within an area of known or probable
archaeological or paleontological significance, a field survey must be prepared by a
qualified professional to determine the extent of the resource, (2) results of the field
survey be transmitted to the State Historical Preservation Officer and Cultural Resource
Facility at Sonoma State University for comment, and (3) proposed projects incorporate
reasonable mitigation measures so the development will not adversely affect existing
archaeological/paleontological resources. Coastal Zoning Code Section 20.532.095 sets
forth findings required for all coastal development permits and includes, in part, that the
proposed development will not have any adverse impacts on any known archaeological or
paleontological resource. However, contrary to the contention contained in the
memorandum submitted by Appellant 3, LUP Policy 3.5-10 does not address the
protection of historic buildings or structures. As indicated in the memorandum submitted
by Appellant 3, the protection of significant historical resources, including historic
buildings and structures, is required under the California Environmental Protection Act
(CEQA). Additionally, the Mendocino County LCP includes historic preservation
policies that pertain specifically to the Town of Mendocino. However, the LCP is silent
with regard to historic structures in the remainder of the County outside of the Town.
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Therefore, the contention raised in the memorandum submitted by Appellant 3 that the
proposed project as approved by the County does not adequately protect historic
buildings and structures does not raise a substantial issue of conformity of the approved
project with the certified LCP.
With regard to the protection of archaeological resources, the memorandum submitted by
Appellant 3 contends that the archaeological survey prepared in 1990 for the subject site,
as required by LUP Policy 3.5-10, is flawed in that the survey methodology was
incomplete and poorly described and thus, the extent and significance of potential
archaeological resources and the potential impacts from the proposed project cannot be
adequately determined. The memorandum further contends that the archaeological study
does not address the approximately 900 acres under the applicant’s ownership that extend
beyond the 34 acres that are the subject of the proposed development.
As noted above, LUP Policy 3.5-10 and CZC Section 20.532.095(A)(5) require that new
development not adversely affect existing archaeological and paleontological resources
and that proposed projects incorporate reasonable mitigation measures to ensure the
protection of such resources. In its findings for the proposed project, the County
indicates that the 1990 archaeological survey submitted by the applicant, and referenced
in the memorandum submitted by Appellant 3, was accepted by the County
Archaeological Commission for the subject development. The County’s findings further
state that no archaeological resources were discovered as a result of the survey.
However, to ensure the protection of any archaeological resources that may be
encountered during project development, the County included Special Condition No. 11
requiring that should such resources be discovered, all work must halt until County
requirements regarding archaeological discoveries have been satisfied. As the project
approved by the County does not involve ground disturbance or any other form of
development outside of the 34 acres addressed by the 1990 archaeological survey, the
County had no basis to require that the approximately 900 acres under the applicant’s
ownership adjacent to the project site be surveyed for the proposed project as suggested
in the memorandum submitted by Appellant 3.
Therefore, there is a high degree of factual support for the County to find that the
approved project, as conditioned, is consistent with LUP Policy 3.5-10, as (1) the
applicant submitted an archaeological survey of the area affected by the proposed
development, (2) the survey did not discover any archaeological resources, and (3) the
project included a mitigation measure requiring that all work halt in the event that
archaeological resources are discovered. Thus, the contention raised by the appellant
regarding the protection of archaeological resources does not raise a substantial issue of
conformance with the requirements of LUP Policy 3.5-10.

Jackson-Grube Family, Inc.
A-1-MEN-07-028
Page 38

b. Approval of the Development Violated the California Environmental Quality
Act (CEQA)
LCP Policies and Standards:
Coastal Zoning Code Section 20.532.040 states:
Upon acceptance of an application as complete, the Director or his designee shall
complete an environmental review of the project as required by the California
Environmental Quality Act (CEQA), shall study the project for conformance with
all applicable requirements of this Chapter. The Director shall refer relevant
portions of the completed application to those departments, agencies or
individuals who received copies of the application during application check, or
other individual/group that the department believes may have relevant authority
or expertise. The Director or designee shall prepare a written report and
recommendation for action on the application with findings and evidence in
support thereof.
Discussion
Appellants 3 and 4 contend the County’s approval of the development violated the
California Environmental Quality Act (CEQA). Appellant 4 asserts that the project was
approved by the County Planning Commission before a negative declaration was
adopted, contrary to CEQA requirements, and that an EIR should have been prepared
because the record includes substantial evidence that the approved project will cause
significant adverse impacts to coastal views, traffic and water availability. Appellant 3
asserts that the environmental review conducted by the County failed to assess the
potential for cumulative adverse effects of the project as required by CEQA. In addition,
Appellant 3 asserts that the County’s approval of the project is inconsistent with CEQA
because with the County’s reliance on outdated studies and special conditions requiring
the submittal of future plans by the applicants for mitigating potentially significant
effects, the environmental review conducted by the County failed to demonstrate that
potentially significant adverse effects of the development would be reduced to a level of
insignificance.
Coastal Zoning Code Section 20.532.040 requires the County to complete an
environmental review of the proposed project as required by CEQA, but CEQA is not
itself a substantive LCP policy by which the consistency of the approved development is
measured. Rather, the requirement of CZC Section 20.532.040 deals with the procedure
leading up to the County action, and does not deal with the project as approved. Thus,
the contention raises a procedural inconsistency and not a substantial or substantive
inconsistency of the approved project with the certified LCP.
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Therefore, the Commission finds that the contention raised by the appellant does not raise
a substantial issue of conformance of the approved project with provisions of the certified
Local Coastal Program and the public access policies of the Coastal Act.
3.

Conclusion

The foregoing contentions raised by the appellant have been evaluated against the claim
that the approved development raises a substantial issue in regard to conformance of the
local approval with the certified LCP. Therefore, for the reasons discussed above, the
Commission finds that the project as approved by the County raises a substantial issue of
conformance of the approved project with the certified Mendocino County LCP with
respect to contentions concerning the consistency of the project as approved with the
provisions of the LCP regarding (1) allowable development under the *1C land use
designation that applies to the subject property which allows for development of a 10-unit
inn, (2) the protection of visual resources in highly scenic areas, including requirements
for development to be subordinate to the character of its setting, (3) height limitations in
highly scenic areas, (4) the protection of views to the ocean and scenic coastal areas, (5)
the provision of lower cost visitor serving facilities, (6) the protection of Environmentally
Sensitive Habitat Areas (ESHA) from the impacts of approved development, (7) the
provision of adequate water and septic services to accommodate approved development,
and (8) traffic impacts on the use of Highway One.

E.

INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION

As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an
appeal unless the Commission determines that no substantial issue exists with respect to
the grounds on which an appeal has been filed. Section 30621 of the Coastal Act
instructs the Commission to provide for a de novo hearing on all appeals where it has
determined that a substantial issue exists with respect to the grounds on which an appeal
has been filed. If the Commission finds substantial issue as recommended above, staff
also recommends that the Commission continue the de novo portion of the appeal hearing
to a subsequent date. The de novo portion of the appeal hearing must be continued,
because the Commission does not have sufficient information to determine how
development can be approved consistent with the certified LCP.
Given that the project the Commission will be considering de novo has come to the
Commission after an appeal of a local government action, the Commission has not
previously been in the position to request information from the applicant needed to
determine if the project can be found to be consistent with the certified LCP. Following
is a discussion of the information needed to evaluate the proposed development.
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1.

Current Botanical and Wetland Survey

As discussed above, the project raises a substantial issue of conformance with the policies
of the LCP regarding the protection of environmentally sensitive habitat areas (ESHA),
as (1) no current botanical survey of the site that would identify plants determined to be
ESHA within the last 15 years and identify the current extent of Mendocino paintbrush
and other rare plants has been performed, and (2) the wetland delineations performed in
the past indicating no wetlands existed on the site were not based on LCP and Coastal
Act wetland definitions. Therefore, to determine the presence and extent of all potential
rare plant and wetland habitat at and adjacent to the project site, a current botanical and
wetland survey prepared consistent with Section 20.532.060 of the Coastal Zoning
Ordinance should be provided. The survey should be prepared by a qualified biologist
and should include, but not be limited to: (1) a map of all environmentally sensitive
habitat areas (ESHA) identified by the survey, (2) an evaluation of the potential impacts
and disturbance to the ESHA as a result of all elements of the proposed development, and
(3) a discussion of any recommended mitigation measures to ensure that the development
would be sited and designed in a manner that would prevent impacts that would
significantly degrade the area and provide for the continuance of the ESHA. The
biological report should also include a determination of adequate buffers as prescribed in
Coastal Zoning Code 20.496.020(A)(1)(a-g). Additionally, consultation and agreement
by DFG that a protective buffer of less than 100 feet as determined pursuant to CZC
20.496.020 is adequate to protect the ESHA resource is required if development would
occur within 100 feet of any delineated ESHA.
2.

Demonstration of Proof of Water

As discussed above, the project raises a substantial issue of conformance with the policies
of the LCP regarding locating new development in areas with adequate services. LUP
Policy 3.8-1, 3.9-1, and Coastal Zoning Code Section 20.532.095 require that the
approving authority consider whether an adequate on-site water source to serve proposed
development is available before approving a coastal development permit. The
hydrological study that the County relied on in approval of the proposed project was
prepared 13 years ago and does not reflect the current site conditions or evaluate the
water demands of the currently proposed project. Therefore, a current hydrological study
demonstrating that the quantity and quality of water yielded by the proposed well(s) or
some other source available to the applicant meets the standards of the County Health
Department is needed to evaluate whether adequate water will be available to serve the
proposed development. The hydrological study should evaluate (1) the adequacy of the
on-site water source(s) to serve the proposed development, (2) potential impacts to
surface and groundwater supplies at and surrounding the project site, and (3) potential
impacts to coastal resources from surface and/or groundwater extraction (i.e., impacts to
surrounding wetlands or watercourses, geologic stability, etc.).
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3.

Demonstration of Adequate Sewage Disposal

LUP Policies 3.8-1, 3.8-7, 3.9-1, and Coastal Zoning Code Section 20.532.095 require
that the approving authority consider whether adequate sewage disposal capacity exists to
serve the proposed development. In its findings for approving the proposed project, the
County indicates that a septic system design has been submitted to the County Division
of Environmental Health (DEH), but that approval by DEH had not been received at the
time of project approval. Therefore, the applicant must provide evidence that DEH has
reviewed the proposed septic system and determined that the proposed septic system
meets all current standards and is adequate to serve the proposed development.
4.

Updated Geotechnical Analyses

The Mendocino County LCP requires that authorization of development on a bluff top lot
is contingent on making findings that (a) the approved project site will be stable over the
life of the project, and (b) that threats to the development from geologic hazards will be
minimized and mitigated. Because the existing geotechnical information prepared for the
project site is several years out of date and does not address the currently proposed
project as sited and designed, an updated geotechnical report is necessary to make these
findings. The updated geotechnical report should be prepared by a registered geologist or
a certified engineering geologist and should evaluate the current geologic conditions of
the site and the effect of the proposed development on geologic stability. The report
should include, but not be limited to: (1) a discussion of historic, current and foreseeable
bluff erosion; (2) the impact of the proposed development on the stability of the site and
adjacent area for the economic life of the project (i.e. 75 years); (3) ground surface water
conditions and potential impacts on the bluff from site drainage; and (4)
recommendations regarding construction, drainage, and siting and design of the proposed
project to minimize geologic hazards.
5.

Traffic Analysis

As discussed above, the project raises a substantial issue with respect to conformance of
the approved project with LCP policies regarding impacts to Highway One, including,
but not limited to, LUP Policy 3.8-1 and CZC Section 20.532.095(A)(6), as the approved
development raises a substantial issue as to whether the roadway capacity is adequate to
serve the proposed development. To determine the potential impacts to Highway One
from the proposed project, including the increase in intensity of use of the site as an inn,
and for special events at the inn, the applicant must provide a project-specific traffic
study, including a detailed analysis of estimated peak hour traffic generated by the
proposed project and the associated impacts on vehicle and bicycle safety and use of
Highway One in the project area.
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6.

Evidence of Valid Certificate of Compliance

The proposed project raises questions as to the number of legal parcels that actually exist
on the site which affects whether the approved development increases or decreases the
potential density of development of the site, the impacts of the development on visual and
other coastal resources, and the degree of consistency of the development with the
certified LCP policies. Therefore, an analysis of the legality of the lots as separate
parcels is needed to help determine the legal development potential on the subject
property. This analysis must include, but is not limited to, the following:
A.

The historic chain of title for the subject property;

B.

Whether the real property in question complies with the provisions of the
Subdivision Map Act and County Ordinances enacted pursuant.

Without the above information, the Commission cannot reach a final determination
concerning the project’s consistency with the policies of the LCP. Therefore, before the
Commission can act on the proposed project de novo, the applicant must submit the
above-identified information.

Exhibits:
1. Regional Location Map
2. Aerial Photos
3. Location Map
4. Site Plans
5. Elevations
6. Appeal No. 1 (Molly Warner & Britt Bailey)
7. Appeal No. 2 (Commissioners Kruer & Wan)
8. Appeal No. 3 (Sierra Club & Friends of the Ten Mile River
9. Appeal No. 4 (Margery S. Cahn Trust & Whiting Family Trust)
10. Notice of Final Local Action
11. Correspondence

