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A-4-OXN-07-096

APPLICANT:
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PROJECT DESCRIPTION:

Construction and operation of a “peaker” power plant.

PROJECT LOCATION:

251 North Harbor Boulevard, Oxnard, Ventura County.

APPELLANT:

Southern California Edison Company

APPENDIX I:

Appeal

EXHIBIT 1:

Proposed project location

SUMMARY OF STAFF RECOMMENDATION: The staff recommends that the
Commission, after public hearing, determine that substantial issue exists with respect to the
grounds on which the appeal has been filed. The appellant has raised substantial issues in that
the City’s denial of a coastal development permit does not conform to applicable LCP policies.
SUBSTANTIVE FILE DOCUMENTS:
• Certified City of Oxnard Local Coastal Program
• City of Oxnard File No. 06-400-05
• Coastal Commission Appeal File No. A-4-OXN-07-096
• Appeal from Southern California Edison (SCE)
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I.

APPELLANT CONTENDS THAT

The City of Oxnard’s reason for denying the proposed project was not valid. The City
determined that because the project was not “coastal-dependent”, it did not conform to the
“Coastal Energy Facility” zoning designation of the proposed site. The appellant contends that
the City’s interpretation of its “Coastal Energy Facility” zoning designation was in error and that
the City therefore improperly denied SCE’s request for a coastal development permit.

II.

LOCAL GOVERNMENT ACTION

On November 2, 2006, SCE applied for the City’s CDP. On June 28, 2007, the City’s Planning
Commission denied the CDP. SCE filed a timely appeal of that decision with the City Council
and on July 24, 2007, the City Council denied the appeal. Concurrent with this CDP review, the
City prepared a Mitigated Negative Declaration pursuant to the California Environmental
Quality Act; however, on June 28, 2007 and July 24, 2007 declined to adopt the MND.

III.

APPEAL PROCEDURES

After certification of a LCP, the Coastal Act provides for limited appeals to the Coastal
Commission of certain local government actions on coastal development permits. Projects
within cities and counties may be appealed if they are located within the appealable areas as
defined by Section 30603(a) of the Coastal Act. The grounds for appeal are limited to the
assertion that “development does not conform to the certified local coastal program.” Where the
project is located between the first public road and the sea or within 300 feet of the mean high
tide line, the grounds of appeal are limited to those contained in Section 30603(b) of the Coastal
Act. Those grounds are that the development does not conform to the standards set forth in the
certified local coastal program or the access policies set forth in the Coastal Act.
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless it
determines that no substantial issue is raised by the appeal. If the staff recommends “substantial
issue” and no Commissioner objects, the Commission will proceed to a de novo hearing on the
merits of the project at the same meeting if the staff has prepared a recommendation on said
merits, or at a subsequent meeting if there is no such recommendation.
If the staff recommends “no substantial issue” or the Commission decides to hear arguments and
vote on the substantial issue question, proponents and opponents will have three minutes per side
to address whether the appeal raises a substantial issue. It takes a majority of Commissioners
present to find that no substantial issue is raised. If substantial issue is found, the Commission
will proceed to a full public hearing on the merits of the project at either the same or a
subsequent meeting as described above. If the Commission conducts a de novo hearing on the
permit application, the applicable test for the Commission to consider is whether the proposed
development is in conformity with the certified Local Coastal Program. In addition, for projects
located between the sea and the first public road paralleling the sea, Section 30604(c) of the
Coastal Act requires a finding that the development conforms to the public access and public
recreation policies of Chapter 3.
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The only persons qualified to testify before the Commission at the “substantial issue” stage of
the appeal process are the applicant, persons who opposed the application before the local
government (or their representatives), and the local government. Testimony from other persons
must be submitted in writing. At the time of the de novo hearing, any person may testify.

IV. MOTION AND RESOLUTION
I move that the Commission determine that Appeal No. A-4-OXN-07-096 raises NO
substantial issue with respect to the grounds on which the appeal has been filed under
Section 30603 of the Coastal Act.
STAFF RECOMMENDATION OF NO SUBSTANTIAL ISSUE:
Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on the
application, and adoption of the following resolution and findings. Passage of this motion will
result in a finding of No Substantial Issue and the local action will become final and effective.
The motion passes only by an affirmative vote by a majority of the appointed Commissioners
present.
RESOLUTION TO FIND SUBSTANTIAL ISSUE:
The Commission finds that Appeal No. A-4-OXN-07-096 presents a substantial issue
with respect to the grounds on which the appeal has been filed under section 30603 of the
Coastal Act regarding consistency with the certified local coastal plan and/or the public
access and recreation policies of the Coastal Act.
V. FINDINGS AND DECLARATIONS
The Commission finds and declares as follows:
1.

Project Description: The development denied by the City is a “peaker” power plant
proposed to be constructed and operated by Southern California Edison Company (SCE)
at a site adjacent to the Mandalay Generating Station in the City of Oxnard, Ventura
County. The proposed development would include construction and operation of a 45megawatt power generating facility and associated components such as transformers, an
electrical substation, storage tanks, and other similar structures. The proposed project
site is within the City’s coastal zone and subject to the City’s Local Coastal Program.
SCE is proposing this peaker plant and three others in response to an order by the
California Public Utilities Commission (Rulemaking #06-02-013) directing SCE to
develop up to 300 megawatts of additional electrical generation capacity for the summer
2007 peak electrical demand period. SCE recently brought on line five other peaker
plants elsewhere in Southern California to partially respond to that order.
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2.

Permit History: On June 28, 2007, the City of Oxnard Planning Commission denied the
appellant’s request for a Coastal Development Permit to construct and operate the peaker
plant. The Planning Commission at that time also declined to adopt the Mitigated
Negative Declaration (MND) prepared by the City pursuant to requirements of the
California Environmental Quality Act. On July 10, 2007, the appellant filed a timely
appeal of the Planning Commission’s decision with the Oxnard City Council. On July
xx, the City Council denied the appeal and declined to adopt the MND. On July 27, 2007
the Coastal Commission received the City’s Notice of Final Action and associated
records to start the 10-working-day appeal period, which ended August 10, 2007. SCE
filed its appeal on August 10, 2007.

3.

Permit Jurisdiction: The proposed project would be located within the Coastal Zone in
the City of Oxnard and is subject to the City’s certified Local Coastal Plan (LCP). The
proposed project is a “major energy facility” as defined in the Commission’s regulations1,
and is therefore subject to appeal to the Coastal Commission, pursuant to Coastal Act
Section 30603(a)(5).2

4.

Non-conformity to the Certified LCP: The standard of review for this appeal is
consistency with the certified LCP of the City of Oxnard. The appellant contends that the
City’s denial of its CDP application is based on an erroneous interpretation of its LCP.
The appellant specifically contends that the City erred in determining the zoning
designation allows only “coastal-dependent” energy facilities to be located at the
proposed project site. The appellant also contends that the proposed project could be
permitted under the zoning designation’s allowable conditional use as an “electrical
power generating plant and accessory uses normally associated with said power
generating facility”. Both of these appeal issues raise substantial issue with the project’s
conformity to the LCP.

5.

Appeal Issues Raising a Substantial Issue:
Appeal Issue – whether the zoning designation of the proposed project site requires
facilities to be “coastal-dependent”:
The LCP’s Coastal Zoning Ordinance Section 17-20(A), which describes the Coastal
Energy Facilities Sub-Zone designation, states:
Purpose - The purpose of the EC sub-zone is to provide areas that allow for siting,
construction, modification and maintenance of power generating facilities and electrical
substations consistent with Policies 51, 52, 54, 55 and 56 of the Oxnard coastal land use
plan. Additionally, the EC sub-zone is designed to provide a framework for coordinating

1

14 Cal. Admin. Code Section 13012(a) defines, in relevant part, “major energy facilities” as those “that cost more
than one hundred thousand dollars ($100,000)…” Edison states that the project would cost approximately $50
million to build.
2

Coastal Act Section 30603(a) states, in relevant part: “After certification of its local coastal program, an action
taken by a local government on a coastal development permit application may be appealed to the commission for
only the following types of developments: … (5) Any development which constitutes a major public works project
or a major energy facility.”
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the requirements and responsibilities of applicable city, State and federal regulatory
agencies vested with the authority for reviewing energy facility development. To assure
consistency with the Oxnard coastal land use plan, the following coastal act provisions
and land use plan policies shall apply:
(1)

(2)

(3)

(4)
(5)

(6)

Coastal dependent energy facilities shall be encouraged to locate or expand
within existing sites and shall be permitted reasonable long-term growth, where
consistent with this article. (Coastal Act, Section 30260)
All new energy related development shall conform to the air quality regulations
set forth by the Ventura County Air Pollution Control District, the air quality
management plan and new source review rule 26. (Policy 29)
Energy related development shall not be located in coastal resource areas
including sensitive habitats, recreational areas and archeological sites. All
development adjacent to these resource areas or agricultural areas shall be
designed to mitigate any adverse impacts. (Policy 30)
All new energy related development shall be located and designed to minimize
adverse effects upon public access to the beach. (Policy 54)
No energy related development shall be located seaward of the 100 year
flood/wave run-up line as designated by the U.S. Department of Housing
Insurance Program Administration and the land use map of the Oxnard coastal
land use plan. (Policy 56)
Wastewater from any energy related facilities shall be treated as necessary and
put to reuse including, but not limited to the following:
(a) Re-injection into the aquifer or ground water recharge system; and
(b) Recycling for industrial, agricultural or urban use. (Policy 64)

The LCP’s Coastal Zoning Ordinance Section 17-20(B) states:
Conditionally permitted uses - The following uses are permitted subject to the approval
of a coastal development permit pursuant to the provisions of article V:
(1)
(2)
(3)
(4)

Off-street public parking facility;
Electrical power generating plant and accessory uses normally associated with
said power generating facility;
Electrical substation; and
Natural gas pump and extraction facilities.

Discussion: The City’s denial of the proposed project was based on its determination that
the proposal did not conform to the designated zoning for the parcel on which the project
was to be located. Pursuant to the City LCP’s Coastal Zoning Ordinance at Section 1720, the parcel is designated as “Coastal Energy Facility Sub-Zone”. The City’s only
rationale for denying the proposal is that the zoning designation requires any energy
facility on the site to be coastal dependent.3 The City’s record shows that neither SCE
3

Both the City’s LCP at Section 17-3(12) and Section 30101 of the Coastal Act define a “coastal-dependent
development or use” as “any development or use which requires a site on, or adjacent to, the sea to be able to
function at all.”
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nor the City characterized the proposed facility as “coastal-dependent”. The facility does
not rely on a site “on, or adjacent to, the sea” to function, and in fact, other similar peaker
plants proposed by SCE are located outside the coastal zone at inland locations. SCE
contends, however, that this zoning designation allows non-coastal dependent facilities
and that the City therefore erred when it determined the proposed project would have to
be coastal-dependent to be sited at this location.
Section 17-20(A) states in part that the purpose of this zoning designation is to provide
areas for siting power generating facilities. It then specifies in various subsections
several provisions that apply to power generating facilities that would be located on sites
with this zoning designation. For example, subsection (2) requires all energy related
development to conform to local air quality regulations, subsection (3) prohibits these
developments from locating in areas with sensitive habitats, recreational areas, or
archaeological sites, and subsection (4) requires them to minimize adverse effects on
public access to the beach.
For this appeal issue, the key subsection of this provision is Section 17-20(A)(1), which
states that “coastal dependent energy facilities shall be encouraged to locate or expand
within existing sites and shall be permitted reasonable long-term growth, where
consistent with this article.” The City’s interpretation of this subsection is that the
proposed project could not be sited at this location because it is not a coastal dependent
energy facility. This subsection, however, is the only one that refers to “coastaldependent” facilities, and it only “encourages” such facilities to locate within this zoning
designation. The other subsections apply generally to “energy related developments”, not
exclusively to “coastal-dependent” developments. Additionally, these subsections are all
subject to the overarching provision of Section 17-20(A), which states that this zoning
designation allows “power generating facilities and electrical substations” and is
therefore not limited to “coastal-dependent” facilities.4 Therefore, the City’s decision
raises substantial issue with regard to whether the LCP requires facilities at this site to be
“coastal-dependent.”5
Conclusion: Based on the above, the record provided by the City and the information
provided by the appellants, the City’s decision raises questions regarding its conformity
to LCP Section 17-20. Therefore, for the reasons cited above, the Commission finds that
a substantial issue exists with respect to the project’s consistency with the City's certified
LCP.

4

Further, the LCP’s definition of “energy facility” does not specify that such facilities must be coastal-dependent.
LCP Section 17-3(25) defines an “energy facility” as “any public or private processing, producing, generating,
storing, transmitting or recovering facility for electricity, natural gas, petroleum, coal or other sources of energy.”
5

SCE additionally contends that even if Section 17-20 required facilities to be “coastal-dependent”, its proposed
project should be considered “coastal-dependent” as it is accessory to the adjacent coastal-dependent Mandalay
Generating Station. Section 17-20(B)(2) allows several conditionally permitted uses to be located within this zoning
designation, including “accessory uses normally associated with said power generating facility”. As noted above, it
is clear from the record that SCE’s proposed peaker plant is not coastal-dependent. Further, the City did not address
this issue in its decision to deny the CDP for the proposed facility; therefore, Edison has not exhausted local appeals
regarding this issue and the issue does not raise substantial issue regarding LCP conformity.

