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- Th22a, 22b, 22c and 22d

YinLan Zhang

From: Philip Young [philipyoung@battagliainc.com]

Sent:  Thursday, August 30, 2007 5:52 PM

To: YinLan Zhang; Michael Endicott; Jo Ginsberg

Ce: David Hurst; David B. Hardy; cjiwhit@comcast.net; Judy V. Davidoff

Subjedt: Appeal #: A-2-SON-07-009, A-2-SON-07-010, A-2-SON-07-011 and A-2-SON-07-012.

Dear YinlLan:

We received your STAFF REPORT regarding the above referenced appeal sent out for the
upcoming Hearing to be held on Thursday, September 6, 2007. Please know that we do
appreciate all your-hard work to compile the materials, understand the issues, make your
analysis and come to a clear determination. Obviously, in this case, we also greatly
appreciate your findings.

The STAFF REPORT does list one “Staff Note”, however, which we feel is perhaps unclear or
misleading (page 5, item 5). It seems to suggests that there may have been damage to the
wetlands on Parcel A. The STAFF REPORT notes that this issue is a “separate enforcement
allegation” also “being investigated by the Commission’s enforcement statf”. We are
concerned that this statement of “being investigated” might sound more serious to others
than it actually was intended.

We do know that during the past few years the California Coastal Commission enforcement
staff has had two issues that they “have been keeping an eye on” but that any serious
investigation has long since been completed. The May 29, 2007 letter from WRA, wetland
specialty consultant to the County, which we sent to you and Michael Endicott on June 19,

fully addressed the status of the two issues.

In WRA's letter, both the issues, minor leakage into the storm drain from the wetlands and
that the Juncus is re-colonizing (all-be-it more slowly than originally desired) over the storm
drain (and that the developer added to Parcel B a wetland area equal to that which might
have been lost to the storm drain had the growth not occurred), are clearly described as non-
threatening and successfully working with excellent long-term prognosis.

Is it too late to add WRA's May 29, 2007 letter as an exhibit to your STAFF REPORT or as
supplemental materials to be given to the Commissioners prior to the meeting on September
6, 20072

Thank you again for all your ﬁ.any hours and hard work on this STAFF REPORT. You are
appreciated.

Philip Young

8/31/2007
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As sent to vou on June 19, 2007:

Dear YinLan:

This letter and the attachments hereto are in response to the discussion we had with you and Mike
Endicott on May 11t at the meeting in your office.

. In the attached letter from Douglas Spicher, Professional Wetland Scientist, WRA, our
wetland specialist, he clarifies the status of Parcel A wetland, and specifically addressed the
issue of the storm drain pipe, both in terms of the re-colonization of the wetland habitat over
the storm drain and in terms of the two cracks in the pipe which leak ground water from the
wetland. Please note that both Doug and Bill Cox, CDFG, concur that the funcus is re-
colonizing; it is just slower than the other wetland plants. Also please note that both Doug,
and Chris White, our hydrologist, concur that the minor amount of leakage of groundwater
into the storm drain has no negative effect on the Parcel A wetland.

¢  Per the attached letter to Sonoma County’s David IHardy at PRMD, we have withdrawn our
request, at this time, to place a project sign on the north side of Harbor View Way, which
turned out to be within the 100 ft. wetland buffer of Parcel A. No sign is now therefore
proposed on the north side of the Harbor View Way entry road.

We hope that this letter and attached document provide you with the necessary responses to your
questions. We trust that with them, you concur that there is no substantial issue raised by the
Concerned Citizens’ appeal, and that we can be scheduled for the July Coastal Commission agenda.

- Thank you for your attention to this matter.

Sincerely,

Richard J. Battaglia

Richard J. Battaglia
President
RJB-GP, Inc.

PS. We have faxed you copies of the attached letter at 415 904-5400 which contain original signatures. If you
would like hard copies please let us know. Thank you.

8/31/2007



ENVIRONMENTAL CONSULTANTS

May 28, 2007

YinLan Zhang

Coastal Program Analyst
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105

RE: Harbor View Subdivision - Parcel A Wetland Condition
Dear Ms Zhang:

This letter addresses the condition of the Parcel A wetland based on comparison of recent
observations with conditions recorded in the past. A site visit was conducted on April 24, 2007 with
you, staff from California Department of Fish and Game, Balance Hydrologics (hydrologists), and
Carlile and Macy (civil engineers).

Background

Local citizens who oppose the project have provided comments to government agencies, including
Sanoma County, California Department of Fish and Game, U.S. Army Corps of Engineers, and
most recently in an appeal of a Coastal Development Permit to the California Coastal Commission,
charging that the Parcel A wetland has been negatively affected {drained) by activities conducted
by the Harbor View project since construction commenced in 1999. These activities included:
widening of Highway 1, installation of the storm drain across the southern portion of the wetland,
installation of a drainage swale upslope of the wetland, and other infrastructure improvements.
Studies that have been conducted over the years that allow wetland conditions to be monitored are
summarized as follows:

. A wetland delineation conducted in 1980 was compared with a second wetland delineation
conducted in 2003 using the same delineation procedures, and it was concluded that the
wetland boundary was substantially unchanged.

. Ground-water studies conducted since 1993 have indicated that water supply to the wetland
from the east toward the bay has not changed with partial construction of the project and
that there is a surplus of ground water flowing through the wetland area.

. The wetland consists of a perennially wet area in the center pertion that intergrades into
dryer seasonal wetland areas, commonly referred to as fringe wetlands, north and south
of the center area. This general condition was apparent in historic aerial photographs of
the site dating from the 1940's to the present.

Present Conditions

Observations of present conditions in Parcel A wetland on April 24, 2007 are summarized as
follows:
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. The central area of the wetiand is inundated (water on the surface} and remains perennially
wet as has been observed in the past. Fringe areas have vegetation dominated by wetland
classified plants as was observed during the 1990 and 2003 wetland delineations.
Vegetation in the wetland (and surrounding areas) is no longer grazed. This allows plants
to grow to their full extent, changing the appearance of the wetland and surrounding upland
area, |nthe wetland, some weedy plants (e.g., poison hemlock) have colonized as result
of eliminating grazing, but these plants are aiso wetland ciassified plants.

. Dominant vegetation in the area over the storm drain consists of wetland classified plants,
however, the species of reed (Juncus) that originally was present prior to storm drain
installation has been slow to re-colonize.

. Aieak into the storm drain was detected. Later video inspection discovered that the leaks
occur at two joints between secticns of the storm drain pipe. [t has been estimated that
ground water outflow through the storm drain averages approximately 3 gallons per minute
(gpm} during the dry season.

Discussion

The Parcel A wetiand continues to function as it has historically. The perennially wet central portion
is inundated with ground water that surfaces in the wetland and slowly flows westward toward
Highway 1. Obligate wetland classified plants occupy this area. Drier fringe wetland areas still
support the wetiand classified plants that were recorded during the two wetland deiineation studies.

Re-colonization of Juncus over the storm drain has been slow, however, other wetland classified
plants have colonized the area. It is believed that Juncus will gradually spread across the area
through time.

The leaking storm drain pipe is draining ground water from a depth of approximately 6 feet below
the surface, however the estimated outflow rate of 3 gpm is not an amount significant enough to
affect the hydrology of the wetland because of the surplus of water flowing through the wetland.
This minor outflow is not believed to have an affect on the wetland plants growing in the wetland,
including the area over the storm drain. Nevertheless, it is anticipated that the leaks will be
repaired if repairs can be made with no excavation or other disturbance to the wetland habitat area.

Mitigation for permanent impacts to Parcel A wetland from Highway 1 widening and temporary
impacts from slow re-colonization of Juncus over the storm drain will be provided by re-construction
and expansion of the mitigation wetland in Parcel B. Environmental assessment of Parcel B
mitigation wetland conducted in conjunction with the Coastal Development Permit application
assures that the re-constructed wetland wili provide necessary habitat mitigation and that it will be
protected from disturbance and other potential adverse environmental factors. This parce! will be
dedicated to provide habitat and will be protected from infrusion by pets and unauthorized persons
by 5-foot tall perimeter screening as recommended by California Department of Fish and Game.

If you have questions or require additional information, please contact me by telephone at 415-454-
8868 ext. 126 or by email at spicher@wra-ca.com.

Sincerely,

Dougias Spicher PWS -



RJB-GP, Inc.
Harbor View Subdivision

3366 Via Lido ® Newport Beach, California 92663
Tel (949) 723-8900e Fax (949) 723-8915

June 19, 2007

YinLan Zhang

California Coastal Commission
North Central Coast District

45 Fremont, Suite 2000

San Francisco, CA 94105-2219

Dear YinLan:

This letter and the attachments hereto are in response to the discussion we had with you and Mike
Endicott on May 11t at the meeting in your office.

» In the attached letter from Douglas Spicher, Professional Wetland Scientist, WRA, our wetland
specialist, he clarifies the status of Parcel A wetland, and specifically addressed the issue of the
storm drain pipe, both in terms of the re-colonization of the wetland habitat over the storm
drain and in terms of the two cracks in the pipe which leak ground water from the wetland,
Please note that both Doug and Bill Cox, CDFG, concur that the Juncus is re-colonizing; it is
just slower than the other wetland plants. Also please note that both Doug, and Chris White,
our hydrologist, concur that the minor amount of leakage of groundwater into the storm drain
has no negative effect on the Parcel A wetland.

» Per the attached letter to Sonoma County’s David Hardy at PRMD, we have withdrawn our
request, at this time, to place a project sign on the north side of Harbor View Way, which
turned out to be within the 100 ft. wetland buffer of Parcel A. No sign is now therefore
proposed on the north side of the Harbor View Way entry road.

We hope that this letter and attached document provide you with the necessary responses to your
questions. We trust that with them, you concur that there is no substantial issue raised by the
Concerned Citizens’ appeal, and that we can be scheduled for the July Coastal Conunission agenda.

Thank you for your attention to this matter.

Sincerely,

Richard J. Battaglia

Richard ]. Battaglia
President
RJB-GP, Inc.



RJB-GP, Inc.
Harbor View Subdivision

" 3366 Via Lido ® Newport Beach, California 92663
Tel (949) 723-8900 » Fax (949) 723-8915

Via email dhardy@sonoma-county.org
Via Facsimile 707 565-1103

June 18, 2007

Mr. David B. Hardy, AICP
Supervising Planner

Permit and Resource Management
Sonoma County

2550 Ventura Avenue

Santa Rosa, CA 95403-2829

RE: Harbor View Subdivision, 1000 Highway 1, Bodega Bay, California
» (Coastal Permit CHP06-0022 Amendment

Dear David,

RJB-GP, Inc. wishes to withdraw and amend that portion of the above referenced
Coastal Permit that involves specifically the construction of a new entry sign, as
proposed, for the north side of the entry road to Harbor View Subdivision, at the
intersection of Harbor View Way with Highway 1, within a County of Sonoma

dedicated right-of-way.

We do request that all other elements of Coastal Permit CHP06-0022 remain intact.

Please find attached our letter to YinlLan Zhang, Calitornia Coastal Commission,
informing her of our decision to withdraw the above noted portion of Coastal Permit

CHP06-0022.
On behalf of RJB-GP, Inc,, with warm regards,

Philip Young
Philip Young

Attachments: June 4, 2007 Letter to California Coastal Commission - 3 pages

pyihBodegaBay'\BodegaBay279.doc



LAW OFFICE OF JERRY BERNHAUT
535 CHERRY AVE, RECEIVED
SONOMA, CA 95476

TELEPHONE: (707) 935-1815 SEP 8 4 707
EMAIL: jbernhaut@comcast.net : ‘BEE{E i: quE D
Commissioners ' ' SEP ¢ 4 2007
California Coastal Commission CALIFORNA

45 Fremont Street, Ste. 2000 _ COASTAL ComMissIon

San Francisco, CA 94105-2219

RE: Response to Staff Report; A-2-SON-07 009 thru 012; Harbor View
subdivision-Bodega Bay
' September 4, 2007

Dear Commissioners:

There are complex, interrelated issues raised by this appeal which go
beyond the four coastal permits for single family dwellings recognized by _
Commission staff as falling within appeal jurisdiction. I would like to highlight the
following crucial concerns for your consideration.

Exclusion Of The Parcel B Mitigation Wetland Reconfiguration From Appeal To
The Commussion

The Staff report, on page 9, refers to the revised local CDP No. CHPHO6-

0022 as originally including two entry signs and “the creation of a wetland on
Parcel B”. (emphasis added). It further states that the northern sign, which was
removed from the revised Permit, was the only portion appealable to the
commission because it was within 100 feet of the Parcel A wetland, By
characterizing the reconfiguration of the Parcel B mitigation wetland as the
“creation” of a wetland rather than work within an existing wetland, the report
implicitly, with no discussion, justifies excluding this project from appeal to the
Commission because it is not within 100 feet of a wetland. This characterization is
in direct conflict with prior references in the record to this site.
| The application for the amended Permit for Parcel B, from the developer’s

representative Carol Whitmire, dated January 5, 2007, describes the project as
follows: “The purpose of this application is to amend PLP 05-0083 to include an
application for a Coastal Permit/Grading Permit to reconstruct the Parcel B
‘wetland...” (emphasis added) The County Of Sonoma Staff Report to Board of



Supervisors, dated January 30, 2007, on page 1 states: “On December 18, 2006,
the applicants filed a grading permit to revise the Parcel B wetland...” .(emphasis
added) The Memo from Crystal Acker, PRMD environmental specialist, dated
October 19,2006, on page 1, under the heading “Parcel B Mitigation Wetland”
states: “A small shallow depression within Parcel B was apparently created asa
mitigation wetland to compensate for impacts to roadside wetlands during the
widening of Highway 1” . The memo goes on to conclude that the site is not
functioning as a wetland, that the mitigation effort was unsuccessful. Based on
that fact, the County found that the reconstruction is not appealable to the
Commission, and Commission staff apparently agreed, despite prior references to
the site as an already created wetland. If the site was a long standing naturally
occurring wetland which was damaged by development activities and no longer
functioned as a wetland, would staff exclude it from appeal to the Commission? [s
it staff’s position that the site never satisfied wetland criteria, or that it was
initially a functioning wetland which subsequently failed?

However one might argue the fine points of legal analysis, the practical
reality is that the position most convenient for the developer was adopted with no
analysis. The intent of the Coastal Act to retain appeal jurisdiction over activities
within and adjacent to wetlands was clearly frustrated.

Compliance With Permit Conditions

The Staff Report, on page 3, states that concerns regarding damage to
wetlands from development activities, in violation of Permit conditions for the
subdivision, is not a valid grounds for appeal but rather a separate enforcement
issue. The Report notes that a Commission Staff Ecologist, after a site visit in
2003, determined that the Parcel A wetland had been impacted by the installation
of a storm drain system and that this is the subject of a pending independent '
enforcement action. The Report reiterates on page 12 that any alleged non-
compliance with a coastal development permit is a separate enforcement issue
independent of the appeal process. However, on page 14, discussing the potential
impacts on the wetlands of the four residence parcels subject to appeal, the Report
states: “While the County did not perform a specific environmental assessment of
the four residences’ impacts on the wetlands as required for development between
100 and 300 feet of wetlands pursuant to LUP Chapter IIT Policy 26, potential
impacts of the approved developments were analyzed at the subdivision approval
stage in 1994... Because the extent and distribution of the Parcel A wetland has not
experienced any significant changes based on wetland delineations performed in
1990 and 2003 (Exhibit 5), the wetland assessment conducted for the subdivision
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remains valid”.

The claim that the Parcel A wetland has not experienced significant changes
is the major disputed issue of fact in the enforcement action. The delineations
referenced as Exhibit 5 were performed by the applicant’s consultants. Their
- conclustons have been disputed, with detailed analysis, by recognized experts
whose declarations are in the record, including Greg Kamman, the certified
hydrologist who performed the baseline study for the subdivision. The Staff
Report, while purporting to maintain a clear separation between appeal and
enforcement issues, has incorporated a determination of the primary enforcement
issue, based solely on the applicant’s version of the facts, in order to justify the
lack of current environmental assessments by relying on assessments made in the
EIR in 1994. The assessments in the FIR found that there were significant
potential impacts on the wetlands from the subdivision development and set up a
mitigation monitoring program which was incorporated into the Permit conditions.
The contention of appellants, Bodega Bay Concerned Citizens, is that the
conditions have not been complied with and significant impacts to the Parcel A
wetland have occurred. Commission staff has improperly inserted a determination
of this issue, with no analytical justification, into the appeal process.

Relationship Between Appeal And Enforcement Actions

Both County and Commission staff have referred back to general
environmental assessments for the overall subdivision, made in 1994 and earlier,
as an underlying justification for approving the execution of specific portions of
the development these many years later, despite appellant’s contentions that past
development activity has resulted in significant impacts, that Permit conditions
regarding the wetlands and geological review have been violated. If these
contentions are properly the subject of an independent enforcement action, then
the Commission should delay ruling on this appeal pending a ruling on the
enforcement action. That the enforcement and appeal issues are inextricably
related 1s clear from the above analysis. It is improper for the County and the
Commission to rely on past assessments, based on a mitigation program
compliance with which is the subject of an enforcement action, to justify
piecemeal approval of portions of the subdivision. The enforcement action has
been pending for approximately one year. If portions of the subdivision are
allowed to proceed without resolution of the enforcement issues, momentum for
the overall project will build and appellants’ concerns will be effectively mooted.
A timely resolution of the enforcement action is critical. This appeal should be
extended pending a ruling on the enforcement action.



Respectfully submitted,

Jerry Bernhaut
Attorney for Bodega Bay Concerned Citizens
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KIMBERLY BURR
Attorney at Law
Post Office Box 1246
Forestville, CA 95436
707.887.7433 » 707 887.0847 facsimile

Nors:

' o : September 4, 2007 ‘ %’,",E,ﬁg;;gésm
By Electronic Mail _ 7 : 007 ¢ 438
Cominissioners '

California Coastal Commission L3 S & ) CR}

45 Fremont Street, Ste. 2000
San Francisco, CA 94105-2219

RE: Response to Staff Report; A-2-SON-07 009 thru 012; Harbor View
subdivision-Bodega Bay; selected Attachments for your convenience

Dear Commissioners:

Thank you for the opportunity to provide a focused response to the Staff
Report in the appeal of four Coastal permits. We’d like to also once again thank
Coastal staff for reviewing our concerns. We will specifically address the
substantial issue test, which is a _subjective test.

In the areas of geologic requirements and wetland mitigation the
precedential value of the Commission’s decision loom very large. In addition, the
impact of the decision will be felt statewide. For clarification purposes, the name
of this development has changed several times as developers sold out and new
ones signed on to try their Juck. The confusion expressed by Mr. Johnsson of your
staff over this point is somewhat understandable, however the project still involves
the same subdivision and same tract of land.

GEOLOGIC REQUIREMENT
[he Statewide Importance of ' the Precedent in the Balancé

There is great precedential value in the decision involving the conflict
between a local agency and a state agency over the requirements of state law in the
Coastal Zone (PRC 3603 - Alquist-Priolo Earthquake Fault Zone Act).

- “[Tihe California Geological Survey (formerly DMG) has received 10 other
geological reports for this site from Sonoma County per the provisions of
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the Alquist-Priolo Earthquakc Fault Zoning Act since the “Molinaro Report
of 1987.” (Attachment A)

“Although a lead agency is required by the Alquist-Priolo Act to have
geological site investigation’s performed prior to permitting a project, and
to provide a copy of the investigation’s results to the Survey, CGS has no
regulatory enforcement authority to ensure this activity occurs.”
(Attachment A)

It is no surprise that the lead agency without the benefit of licensed geologist
on staff, when it received the critique by independent state geologist at DMG, cut
- that state agency out of the process and did not send any more developer— generated
geologic reports to the state for further review.!

The “ [Sonoma County} planning commission has long been |
‘noncompliant with the A-P Act...” (DMG Attachment B — page 4)*

“We feel that the fault rupture trench study was primitive and
inconclusive...”(DMG Attachment C —page 3; May 1994)

In the case of development on a coastal bluff in the Alquist-Priclo
Earthquake Fault Zone (A-P Zone), the experience and opinions of the state
geologists who have intimate knowledge of this project will always be highly
relevant, and we reinsert that history at this time.

' (e) A geologist registered in the State of Ca}ifornia, within or retained by each
lead agency, shall evaluate the geologic reports required herein and advise the
agency. .

? See RECENT examples of noncompliance discovered by Mr. Waldbaum, CEG
and confirmed by the Licensing Board for Geologists in Sonoma County include:
Comell winery approved by Sonoma County planner who was censured by Board
for Geologists and Geophysiscists for unlicensed practice of geology; Saddle
Mountain was an approved 1200-acre subdivision, now in Open Space, because
county impropetly approved geology of the developer which was wholly |
inadequate disciplinary actions followed; RGH submitted report accepted by the
‘County which was later found lnadequate by Department of Water resources and
the Licensing Board.
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The decision before you carries great precedential weight also because it
involves the treatment of state geologist by a local government, by non-geologists,
and by developers. As we are sure will agree, notwithstanding the silence about
this issue in the staff report, when state scientists risk their careers by “blowing
the whistle” on powerful developers and a local government, that action must be
supported if good government is to mean anything.

“[TThe developer’s attorney and geologist were phoning to discoui-age
and subtly threaten us for our apparent change in position, to
opposition of the project.”” (DMG Senior Engineering Geologist Martin-
Attachment A -page3) '

“[W]e softened many statements in the letter, changing strong definite
statements to conditional ones, and suggesting (in the last paragraph)

~ that mitigations could remediate our concerns.” (DMG Senior
Engineering Geologist Martin-Attachment A - page 2) |

7 Unfortunately, the geologic investigation, that has been required all along,
never occurred. The fault investigation has never been concluded, peer reviewed,
or found acceptable.

It will be a dreadful precedent if powerful developers are rewarded for
threatening state employees. It will send a loud message throughout the state that
intimidation works and even worse that it is acceptable. This is a clear case and

can only be swept under the rug at great peril.

The Legal Requirement is NOT a Subjective Requirement

The law states that A-P reports shall be submitted to the state for
developments in the A-P Zone.? This requirement is NOT subjective. The lead
agency in this case, however has unilaterally dropped this requirement.

* One (1) copy of all such [AP] geologic reports shall be filed with the State
Geologist by the lead agency within thirty (30) days following the reports
acceptance. The State Geologist shall place such reports on open file. PRC §3603
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In the case of development on a coastal bluff in the Alquist-Priolo
Earthquake Fault Zone (A-P Zone), the experience and opinions of the state
geologists who-have intimate knowledge of this project will always be highly
relevant, and we reinsert that history at this time.

As outlined by D. Parrish, State Geologist in April of this year, A-P reports
must be prepared and filed with the state for projects proposed in the A-P Zone
unless that requirement is waived. The lead agency tempted what might be called
a waiver here; however, the so-called geological studies were flatly rejected by
DMG. Waiver was not an option, and no A-P report was forthcoming. Why not?

The stressful experience of the scientists quoted is still very relevant and
must be a part of your decision to require compliance with the A-P Act and the
statewide standards of care for the practice of geology. It is apparent from the
incredible avoidance of the DMG and now the California Geologic Survey that
serious geologlc wrinkles are mextncably linked to this project on the coastal
bluff. :

- And finally, Mr. Johnsson misunderstands the response from the State
Geologists Dr. Parrish received in April of this year. Dr. Parrish was responding
to a specific request concerning the existence of the required A-P report for this
project. He résponded by writing that he was not familiar with the activities at
Harbor View strictly in the context of the A-P discussion,* because no A-P report
was filed and no contact was maintained.

With great respect, we find the fact that Mr. Johnsson of your staff speaks to
the developer’s studies, rather than the extensive evidence of wrong doing that
state employees went to greai risk to document, inconceivable.

As the internal memos and correspondence carefully memorialize, DMG
was subjected to extreme pressure. Notwithstanding the subtly threats, DMG did,
for many months repeatedly maintain that serious questions were left unanswered
like liquefaction, sand filled fissures, recency, and inadequate trench logs. These
questions needed to be answered not smoothed over with words more acceptable to
the lead agency. DMG was forced to agree to deferred studies, only after it first

*One (1) copy of all such geologic reports éhali be filed with the State Geologist
by the lead agency within thirty (30) days following the reports acceptance. The
State Geologist shall place such reports on'open file. PRC §3603 (f)

/4



clearly stated that that woul d be an improper process, in response to pressure from
the developer and the lead agency.

As you can read for yourself, despite the perpetuation of the notion that
Department of Mines and Geology’s purported acquiescence, as unfortunately
repeated by Mr. Johnsson of your staff on page 22 of the Staff Report 8/23/07), to
the geologic review of this project including the four coastal permits vnder your
consideration now, was NOT voluntary. Mr. Johnsson ignores the pleas of

“independent professional geologists who, against their will, had their opinions
molded. Itis a disservice to those brave public employees to perpetuate inaccurate
statements that public cmployees attemptcd to expose and memorialize for
the record.

Requests with Respect to the Geologic Investigation

At a minirnum, we urge you to ask staff if there is indeed a requirement that
the proposed construction be preceded by A-P reports when they are proposed in
the A-P Zone? What weight did your staff geologlst gwe to the purported
acquiescence of DMG?

In order that you may fairly consider weather to respect the efforts of the
independent geologists of the DMG, we urge the Commission to seek further
illumination in the area of geology by consulting with the California
Geologic Survey.

We urge the Commission to await the ontcome of the active investigation by
the Licensing Board for Geologists and Geophysicists into the lead agency’s
fatlure to have licensed geologist reviewing reports submitted by the developers
and the faiture of the lead agency to require the A-P report in this case, before
ruling on this appeal. _

As the documents show, nentral state geologists were pressured by
non-geologists, developers, and county personne! to fudge the facts in the
case of Harbor View, and that situation has left a broken trail of so called
studies, reports and approvals in its wake. The Harbor View reviews and
approvals were not proper, as evidenced most recently by the letter from Dr.
Parrish, and should not be allowed to stand as-is at the expense of the public,
future home owners, and the professional state geologist involved.
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This issue sits squarely in your lap. You have regulatory enforcement
anthority and responsibility in this area where Dr. Parrish does not.

We, respectfully, maintain that it is the Commission that must fulfill
its duty to enforce the Coastal Act and the LCP where the lead agency
declines to act as in this case.

WETLAND REQUIREMENT

ecedential Val the_ ecision with Respect to W

_ The precedential significance of surrendering the power to demand
meaningful wetland protection and mitigation is directly related to the adverse
‘impact on wetland hydrology threatened by the proposed structures. Will the
impacts of the new structures be required to be mitigated and actnally mitigated?
Or will the developers’ failures persuade the Commission that this important
requirement can be Wawed’? :

As Commission staff concedes, the Parcel A wetland will suffer reduced
flows by construction of the proposed structures {Staff report 15- 8/23/07). Staff,
however reiterates the plan to depend on the recharge area in Parcel B to
compensate for that impact. :

What staff did not address is that an unacceptable change in the project is -
being made here. > Parcel B is being changed to a wetland NOT a recharge area.
As we are sure that the Commission can appreciate, the two functions are not
compatible. One is supposed to hold water year round with a clay liner and the -
other percolates all the water that falls onto it. The attempted inconsistent change
in Parcel B is necessary due in large part to the failures of the developer.
Additional impacts were discovered in Parcel A by a relatively young (translated-
innocent) County biologist Crystal M. Acker. Those impacts in turn require
mitigation on site, in- Kind, and at a 1:1 ratio.

> The storm drain right thru the Parcel A wetland {eft an 8 to 10 foot dead zone
along its length and cut off flows across the wetland requiring additional
unanticipated by some wetland mitigation. (County biologist Crystal M. Acker
Attachment D page 3)

/&




We urge you to exercise your common sense here and ask staff if the
mitigation recharge area is now going to be a wetland, then what is to be done
about the recharge to Parcel A? Is it going to be a year-round wetland, like the
wetland destroyed, as required? If not, how is that justified? Another large
unanswered question is where will the water for the pcrenmal mitigation wetland
come fmm‘?

At the Commission meeting in Santa Rosa and took to heart in the opinions
expressed with respect to the need for prevent wetland destruction because of the
difficulty of recreating them. We are confident that your actions will back up your
educated assessments in this case and you will not settle for a token inferior
wetland effort in this case.

Widespread Negaﬁve Precedent if Wetlands Not
Fully Protected or Mifi as Required

“The margins of the marsh, however are now exhibiting indicators of _
reduced near-surface soil saturation during spring-summer growing season; upland
plants are (intolerant of prolonged soil saturation or waterlogging) are invading the

“margins of the relic marsh margins. This is specifically indicated by declining
vigor of perennial marsh species.” {Peter Baye, Ph. D.)

“Installation of the pipeline does appear to have had some affect on the
overall hydrology of the wetland since the eastern portion appeared to be
relatively drier than the western portion.” {Attachment D page 3; Crystal M.
Acker Sonoma County) :

“The weﬂand swath [8 to 10 feet wide] does not appear to be functioning as
a wetland...” (Attachment D page 3; Crystal M. Acker Sonoma County)

Additional approvals that ignore the failed efforts to date open the door for
making wetland protection and mitigation a low priority. Your staff repeatedly
misquotes the requirement to mitigate the wetland destruction (Page 4 and 14 staff
report 8/23/07). The requirement says that wetland destruction will be mitigated
on site, at a 1:1 ratio, and in kind. Your staff does not, for whatever reason,
acknowledge the requirement that the wetland be of the same type and quality. In
this case, this further weakens an already weak scheme to accommodate
development. We hope that such a backsliding and cynical approach is not
acceptable to this decision-making body. '




We urge the commission and staff to look at requiring that the mitigation
wetland be relocated to a more protected area on site allowing the planned
recharge area every opportunity to function as intended, before approving large
structures to further interrupt flows to the high value Parcel A wetland adjacent to
these lots.

Precedent on the Issue of ESHA is that Burden on the Public apd the Commission
to Protect ESHA will be Much More Burdensome

What we have here is a protected freshwater coastal wetland that is admitted
by all to have been impacted by road widening activities, storm drain installation
and impervious areas that cut of the historic water flows to the high value habitat
in the Pacific Flyway. In addition, eminent scientists have confirmed the existence
of habitat for a species clinging to survival (California Red-legged Frog) for which
no care or consideration was taken. The weight of the credible evidence in this
case demands a much more sensitive approach to approvals being granted. The
effort to protect rare wetlands and species by the concerned public and some public.
agencies has been enormous. The public cannot be expected to inform the process
if it’s efforts are not respected and if heroic efforts are still not enough.

The decision of the Commission, can either value the public’s input and
place the burden where it should on those who are speculating that they will realize
enormous profits through development, or it can send a message that the tactic of
bulldozing ahead and pressuring state empioyees easily trumps the public inferest.
Independent surveys and monitoring are the minimum of what is needed here
before further development threatens the viability of this important habitat.

“I'TIhe project site, its remaining" wetlands, in my judgment, lie within likely
dispersal distance of California Red-Legged Frog habitat.” (Peter Baye,
Ph. D.) | o :

The Bodega Bay Concerned Citizens hereby incorporate all materials

- previously submitted in support of and in opposition to this project and do not

~ waive any issues previously raised relative to the approval of design review for 70
houses and 14 high density units in the Harbor View subdivision.

/9




CONCLUSION

. We urge the Commission to find that substantial issues do exist relevant to
the appeal before you. A finding of substantial issue will provide the Commission
- and Commission staff the opportunity to fully explore the issues raised here and to
make sure that no negative precedents are set. Concerned Citizens, have
confidence that the Commission will make every effort to review the *
correspondence previously submitied on this appeal and the critically important
attachments to those letters.

Thank you for your kind attention to this maiter. »
Vcry truly yours,
KIMBERLY BURR :

Attorney at Law

cc. Peter Douglas, Executive Director
Cynthia Traxler, Esq. Counsel for California Geologic Survey

/9
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DEPARTMENT OF CONSERVAT!ON

CALIFORNIA GEOLOGICAL SURVEY
801 KSTREET » MS 1290 .« SACRAMENTO, CALIFORMIA 95614

CALIFORKIA PHONE 916/ 445-1825 » FAX 914/ 4455718 » DD 916 7324-2555 « WEBSHE conservation.ca.goy

CECLAGCAL SURVEY

- April 12, 2007

Kimberly Bure, Esq.

Attormey at Law

P. 0. Box 1246 ‘
" Forestville, California 95436

,Re: 998 and 1&00 Highway One, Bodega Bay, Sonoma County Harbor View
~ Subdivision

Dear Ms Bumr:

~ We are in receipt of your lstter of Apm 11, 2007 and the attached geological stafus report by
Mr. Raymond Waldbaum (via facsimile). .

In response to -your inquiry about geologiml invesfigative reports for the above referenced
Harbor View Subdivision, the California Geolagical Survey (CGS;) has received no other

geological reports for this snte fmm Somma County per the prowssons of the Aiquist-Priolo
our reference name). - in

response to a Public Records Ad request from you about msd-Becember 2008, CGS

provided you with copies of its existing records through Ms Cindy Traxer, atiomey for the
Department of Conservation. Since that time, CGS has received no further documents

_ regarding this develapment

CGS is not aware of the development activities of the Harbor Vsew Subdmsron Although a
/,_Le%gggnq:y is required by the Alquist-Prioclo Act to have geoiogical site investigations
| performed

gcg:or fo penmitting a project, and to ;ovrde & copy of the investigation’s resulls to
the Survey, has no regulawry o ensure this activity occurs.

if we can be of any further service, please da not hesitate fo contact us.

@ Cindy Trexder, Staff Counsel, ljepartment of Conservation -

The Dq:m-tnwzt afComrvmon s mission is o profect Cnhﬁmmmdrbwmﬂmnmrby
Protecting lives and property from earthquakes and landslides; Ensuring safe mining and oil and gas drilling;

Consen&ng Cah}‘bma’sfhnn]and and.S’awng energymdremmstinmggh reeycling.
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The Resourcas Agericy

- Stite of Galifornia ' -
Memorandum T aternal At pue

Date : March 8, 1993

" To - :Prinda L. Bedrossian
' Supervising Geologist

_Frem Deparfmenl of Conservation
-Divition uf Mines and Geolagy
BOT K Street,-MS 712-32
Setraments, CA  95814-3531 '
Subject : Crlthue and hlstory of our involvement with the Bodega Bay

. Village Project, SCH# 89062008

The NOP for this pro;ect then called’ the "Mollnaro Bodega
Bay Planned Davelopment Prozect SCH¥ 82062008, was reviewed
by ERP (John Schlosser) in July, 1989.  The review included
a geologic investigation report by Fleld Engineering - :
‘Associates (apparently the long-standing Eric Qldsborg
report of August 28, 1987). The NOP review did not object -
te the proposal to perform Padditional geotechnical study™
"prior to project construction™ to further evaluate site
liguefaction potential.. Schlosser suggested that mitigation
" measures for 11quefactlon be proposed in the EIR in the
event that the risk of liguefaction turns ocut to be greater

than the consultant presently believes.

. The DEIR, for the "Bodega Bay Precise Development Plan" was
. reviewed February 20, 1991 by ERP (Kit Custis). This review
addressed the followxng'polnts. '

1} The lack of a map show1ng 1ocatlon of the Alqulst-Prlolo_
Zone . .

- 2) The lack.of llquefactlch data OT a map showing its
extent, and the lack of approprlate mltlgatlon measuras "if

needed®.

;7,“ “3) That DMG cannot adequately assess the seismic safety of
R i the project because of lack of ground motion data. We
AR 7 regquested an additional geologlc and selsmlc study

'.addre551ng ground motien.

4) The review further stated that the proposal to perform
future site-specific studies was inconsistent with CEQA

ygoals and concludes by recommendlng that the proposed
additional solls engineering investigation should be
completed before approval of the FEIR.

S———

) September 1992. FEIR material arrived via OGER for DMG
approval. Unusually busy time period. DMG xrarely comments
on FEIR responses and normally attaches little importance to




Prinda L. Bedrossian
March 8, 1853

Page Two

them except as a vehicle for effectiveness studies. T
checked the file, read Custis’ rev1ew, and asked Jack to
check the materlal to see if the review comments, oo

particularly the ligquefaction issue, had been Satlsfled.

FEIR response material was written by Allen Kropp, much -
respected by us because of his association with bavid Rogers /

" and the University of Wisconsin slope stability course.

- —1a%K ©oFf geologic and soils details, and v

Eropp’s new material addressed seismic/ground motion issues
and discussed the liquefaction with apparent confidence.

Jack then prepared the October 14 Ysufficient 1nformatlon to
make a decision letter® Wthh I signed. :

November ig9gz2, Ron Lazar of the Bodega Bay Concerned
citizens phoned to complain of our approval. He related
information about swales and a sink hole that had deepened
during the past 50 years, and comments by an independent CEG =
(Noguchi), who said the A-P report contained errors and
misinformation. The comments seemed plausible to me and

worthy of our attention.

December 2nd, Jack McMillan and Bill Bryant v1s1ted the
site. They met the developer’s geclogist, Eric Oldsborg on
site, who gave them a copy of the }prev1ously EISSlng ) ‘

trench log.

Analyszs of the trench 1og indicated poor guality, i.e.,
ual absénce of

geologic interpretation and analysis of features, notably

~ . the sand-filled fractures that were logged.

Swales and pockemarked_terraln, seen on air photos were also
not noted or interpreted in the air photos. These. plus the

| ~—sand-filled fractures suggested secondary seismic hazards,

- e.g.,
- bazards.

llquefaCtan -and lateral spreadlng as potential

Letter of December 16 was prepared by Jack and nmuch altered
by me and others. I belisve the County extended the normal
FEIR certification date to receive our input. Because of
the lateness and the contradictory nature of this letter
with our previous one of Qctober 14, we, Wlthlspeclflc
encouragement from OGER, softened many statements in the
letter, changing strongi_deflnlte statements to condltlonal

(e

'ones, and suggesting (in the Tast paragraph} that
nitigations could remediate our concerns.

While the December 16 1ettef was being processed and
approved by HQ, OGER, and Pat . Meehan {(for Michael Bryne),
~the-deveioper+*s-attorney and geoclogist were phoning to

i

o



prinda L. Bedrossian
March 8, 1853
Page Three

.

to address the geologic issues.

' discourage ‘and suhtly threaten us for our ggaregt change in -
-————"*ﬁﬁgiilon, £ opposztlon‘to the project. -
" At the December 16 evening meeting of the Sonoma County

Planning Commission, our letter apparently did not present
The

our case as clearly or strongly as it could.
ﬁizzong, and Alan Kropp belittle the

developer’s attorney,
letter and denied some of our statements. For example,

Attorney Mizzoni stated Ythe letter is filled with -
conditional language...based upon suppositions". Mizzoni

quoted Qldsbhorg in denying the existence of closed

depressions on the site, and the Geotechnical Engineger
Rropp, argued that they were not sag ponds, but sink -

holesit!
the zone of potential 11quefactzonf

The letter was apparently dlscredlted and the Planning
Commission then certified the EIR. The project was not
approved howaver, bhecause: of the. 1ssue of traffic, which was

alsc pressed by the homeOWners.-

The County Board of Supervisors met to deal w1th two appeals
to disapprove the project, on Tuesday, February 23. The
homeowners visited me a week eariier, asking that DMG appear
I informed them that DMG
could not act as a consultant for-advocacy groups, and that
the State could not take 'z position such as advocating use
of the property as a greenbelt. I advised them to hire a
geologic consultant to challenge the 1987 Oldsborg dgealogy

repart.

The February 23 Superv1sors meeting was contlnued

(vnresolived) to March 2. . Meanwhlle, I was informed by the

 homeowners of the statements in opposition to ocur December
16 letter made by Mizzoni and Kropp at the December Plannlng

Commission meeting and proceeded to seek internal(DMG)
approval to attend the Harch 2 meetlng and clarlfy DMG’s

position.

on your advice, I called Melanie Perry, planning
comnissioner, for an invitation to attend. I perceived her

 reaction as cool and reserved, but after consultation with
her boss, it was ev1dent that she could gdg to adv1se us no;

to attend. .

on further dlscu551on wlth Dave Beeby, afternoon of March 2,

it was decided that, since the County had made their

decision to approve the pro;act DMG’s appearance would be

viewed as an advocate and/or an ally of an advocacy group.

Consequently, it was deemed best not to attend the meeting,

Kropp also mlsrepresented the depth to bedrock and -

P

-



Trinda L. Bedrossian -
.March 8, 1933

© . Page Four .

el not co ]

rtheless maintained the position expressed
1etter. .I phone Melanie Perry’'s office,
the ecall and learned from Jack, that we
but that our concerns were nevertheless,
unchanged. Jack also informed the project property ownexr
that we would not attend. and our position expressed in the

. December 16 letter was unchanged.

Melanie phoned Trinda to confirm that we
but that our concerns remained the sane.

but that DMG neve
in our Decenbexr 16
she later returned
would neot attend,

e During the meeting,

" were not attending,

s We learned the next day‘fnarch'ﬁ)‘that_attornEy'Mizzoni
misrepresented DMG'S position, stating that DMG had
dismissed McMillan from the case and now had no obhijections
to the project. One Supervisor, Ernie Carpenter, asked if
MeMillan was dismissed "because he told. the truth?", and
Mizzoni replied, "no, because he was inaccurate". .
Homeowners attorney, Susan Brandt-Holly questioned Melanie
Perry if she was aware of DMG’s position. FPerry replied, -
yes, but she didn’t contradict Mizzoni or inform the ‘

.Supervisors because. she wasn’t asked. -

s Later, attorney Brandt-Holly phone. m&, repeating the above
information. When she suggested that she might better
question our legal counsel, I gave her. Marcie Steinberg’s
number, then informed you,. along with Jim Davis and Dave
Beeby, .of her phone call. . : :

this case is different from other

[

e In retrospect, the reason _ : ,
projects we have reviewed is that the Sonoma County Planning-
Derartment has not hired its own geSIlogist or geploglc

~——gonsultant to review geclogic reports. ' They apparently waré

eview comments had been

adequately addressed, and unknown to us, they were
apparently relying on DMG to serve as their approving agent,

hence, their request,fqr~written.approval of the FEIR

. material.

orts that that planning commission has long

. been noncompliant with the A-P Act (in contrast to the
onoRa County pPublic Works Bepartment};_ Most of the Sonoma
County A-P reports in Earl’s A-P files show no evidence of
ever being approved by a Registered Geologist.

*

Earl Hart rep

Roger C. Martin :
Senior Engineering Geologist
. Environmental Review Project
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| T tand 4o

‘Ms. Melanie Perxy _
seonoma county planning Dept.

- 575 Administration Drive, Koo )
.. Santa Rosa, CA 95403-2885 . pu i o
7" Subject: Notice of Preparat bandu s Ma— . mental
IR ' Impact Report (DEILE it 7P ‘ASI0R,
A.P.N. 100-180-30 & "™ -
BoRRER “ScH # ga0bA 008 PROVER # 9307/06% .
R T ¢ oject,

- Thank you for forwarding the d . ’ =
. an B4-upit residential subdiv ' _ : former
Bodega Bay Village project. T . o - g a4 former
project has been deleted and JefL - as a remnant parcel for future
©. land use determination. - RO ' - .

- . The Dpepartment ol coriservation®s Division of Mines and Geology .
- (pMG) has examined the NOP &nd eritative Map -£or this project, and .
reviewed the geologic report and dssociated documents ‘prepared for
- tha former Bodega Bay Village -project. . Some geologic hazard issues
. - for this site had bean raisad but not satisfactorily resolved. DMC
.- believes +hat the following issues. should be investigated and -

- aadressed in the Draft EIR: - 3 T | .

"+ potentisl for Sels ic Tiquefaction. - DMG's primary concern is
.. the. potential  for. Sstrong :.earthquake shaking to  induce
ligquefaction of sediments within or at the base of the marine
“texrrace sediments that undérlie “the site. Ligquefaction can
 oceur in saturated, ‘YTow density sands and silts during stxong
earthquakes as soil particlés are ye-arranged and pore water .
. pressure increases to the point that the bearing capacity is e
- diminished. This can ‘occux: at depths as great as 50 feet. L

, R s T : _ Sl T
‘ Extreme liquefaction could cause the terrace material to break ‘}M
*.° up and Jrift acunslope as: €labs, a phenomena called lateral ; socep -
S -spreading. - This .could_:nr:i;ulz~b&feria wide area, on which homeS p 4. @3
7 would be displaced and.i tilted, and connecting roads -and B,
o Yility lines broken up. .THis possibility may be temote, but oyt SO

- ‘geologic evidence suggests that it may have ‘happened in the , , 7%
@ . past, and no geotechnidéil"_ipVestigations bave been done to .
| prove or disprove the: possibility . of it occurring in the P Tt
. future. ' R S LT ' EENAYY 5 2 S

To determine if a soil bhas the pobtential for 1iquefaction, a Sk b
number . of tests: are. performed: . . Typical of these are the saple
Gatermination of ground water level, laboratory determination wtewmed
of particle size distributios and soil density, and field ¥ SE
determinations of Firmness, as’ indicated by penetration
resistance measured ' -by Famner: blows required to drive a &4.€%
standard soil sampling device or cone penetrometer. accoxding <~
to the previous (E ‘Hay Village) geology and geoteshhical
reports, the critical zone.of potential soil Iiguefaction
= It’ﬁ?weg?tls and 50 feet depth was not explored o analyzed for
. is site. B I AL . N .




4 L S P

g .II_--fy b '& 'hr"?'
A ’

pelieves thaf 20 accurate

minable without further investigation pecause of _tx

' i 3 ek eis in the geologif fea:.s:.b:.li Xy

study Ffor this project-. i In -that report the paterials are

- Sescribed only in engineering terms, the nrely‘}descnpt:i_.vél

Onified sSoil Classificat-i_&:_m’ - Systen (USCST, which provides
i ) +ic . or . other sci.entifi.c Informatlion.

- Cowd no

¢ Pedological (soil developmen y features -are.‘not'r_ecoqmz__, or
ST /‘discusse . mropsoil” is me:_xtibned-_in the ‘peport put is mot
¥, © shown in the trench ‘log oL ‘exploration pit logs: nor is it
Jot T 'differentiate.d' from terracéﬂﬁe'pd_’sit's 7 _thérefo're, no evidence
Ve is presented noxr are attempts ‘made to- estimate relative ages.
‘_’"".)3’-__ S of the materizls depict‘.ed' in the. trench 10g9s- '

from abave, or'.-whéfﬁ%r_ it was injected from 9
luidized condition.. " pownward. infilling ©f ‘the sand is e A
X . ) " T N T o a i )

Istated that he had seen such sand “tissures elsewhers in.
marine terrace materials's"‘-'-ﬁef:g;xpt’é,ssed the opinion that they
\were mnot due ro Iateral’ spreading, put - agains offered nO
SIS explanation-of how the sand might otherwise have been '
“lin the fissures. . . SR _

jletter/report of Februiry .10, 1993, - the project geoi}d‘;ﬁt \
e

: {1 the absence of s';':ecj,lfiﬁ.'?i,";ééib gic qbse:;vations'--of analysis
the features, DMG 18 ihclined to adopt TS conservazite
- at L il B ,‘. : R - a3 es r . nlc

@
i

N i o
“o¥igin, in woich cevere seismic shaking caused 1 iquegaction of
. water saturated sand which :j‘ras*injectéd‘ upwarxd into fissures
. as the terraces ‘were broketn . ana -shifted yaterally.  ~The.
_.'_tectonic conditions for rec:urrz.ng -'earthqualces still exists;
- the presence of liquefidble “gands below 2 depth of 15 feet -at
L the project site has noﬁ‘béaﬂ‘_éipiored. TR '

«  Loose, gurficial So ils. '-j;-surf‘icsfaﬂ liquefj.a_xbie, soils were
- reported by the ‘gectechnical .engineer (Final BIR,. Appendix D)
at this site in fhe upper five feet or SO of the soil. We feel
this is pot  a serious conceri, - for - that’ yn can bPe
~mitigated ‘relatively easily‘__bj?"-gz_'édi‘riqjorﬂ-’by,th& use of deep

| foundations. : LS - S




. pnusual topographic swales 2t

_Ge ic De s .
‘ the site have become a topic- of concern W :
.~ . From the standpoint of wetland ecology and alsoc gecloglc
~ stability, Some Jocal -residents allege that one swale has
- deepened in recent time. - In correspondence, DME noted their
proximity to the San Andreas faullt, suggesting a sad pond type
erigin in which subsurface Voids are created. In the Bodega
’ pBay Village proiect area the project geo:goqist (1993) noted
‘ the northwest alignment and apparent continuity of the upper
 swale and the filled depression and former pond south of the
- @airy barn. This alignment is approximately parallel to the.
. fault and consistent with &a9 pond . formation. At a public
- meeting, December 17, 1992, gectechnical engineer Alan Kropp.
- disputed the 1ikelihood of sag pohds at the site, and referred
to at least one of the features 'as a "sink phole®. This
* jmplies that the’ soil was. -partially soluble or E?ssiblg—‘g
susceptihle to hydrocompactions T g ' ' : z

S DMG has not made 2. study. of the site a { therefore does not
N Bdvocaté€] an origin for ‘thesa features. /We do. however, point
S ‘out that they are unexplajine [inhomogeneities =340 and
‘none of the suggested explanations ‘yegarding them suggest

earth stability. »2erial photographs show similar geomoxphic
depressions on the marine terracé elsewhere in the region.

P ‘ggeommendations: pMG recommends- that ‘the issue of deep ‘Yigquefac-—
~.ktidn be investigated early in: the ‘permitting process because it
. tould atfect the feasibility of the' project. Phis would require a
- _';;:orxve'ntional subsurface liquefaction Jinvestigation with borings to
A Aspth-ef B0 feeb—orohadrock, whichever is less. —

‘We feel that the fault rupture - trench study was primitive and
R fnconcliusive and - 4 new opec 8T S B8 - Zones TOII7
—— - preferably by 2 registered ‘geologist experienced in Quaternary
. geology, is appropriate to explain the significance of the ‘sand

filled fractures and alfo the geomorphic depressions at the site.
. Mechanical and chemical ahalyses of the terxrrac materidls at the,

.. - base . and adjacent to- the deptressions would (be- instructive raf
o evaluate £rne stability of the deptessions and. adjacent areas.

- If you hav:-r any questions regardlngthese conments, please' contact
o -I_zlgtg;r Martin, Environmental Review:Project Manager,” at (916} 322~

. stephen.E.
Ac@:ing Env

' ‘ce: Roger Martin




 state of California

‘Po: Mr. Douglas P. Wheeler

THE RESOURCES AGEMNCY OF CALIFORNIA -

HEMORANDUM

Date: May 2, 1?94,“
Secretary for Resources ’

Ms. Melanie Perry
Sonoma County Plannlng Department

‘575 Administration Drive, . Room 1053
- Santa Rosa, CA 95403~2885

- Frdﬁ: Department of COnservation

Office of Governmental and anironmental Relatzons

Subjedt: Draft Environmental Impact Report (DEIR} for the Harbor
- View Subdivision, A.,P.N. 10&-180-30, 53. BCE# 9403306%9.

: Thank ycu for forwarding the EIR and associated documents for
the above~-referenced project, an 84-unit residential subdivision of -

27.1 acres adjacent to the Bodega Bay community.

EIR, four technical reports in the EIR Appendix volume, and the
soil tectonic trench logs supplied by the geologic consultant., -

Summary and Recopmendations. DMG finds the Geologic analysis

is focused on active faulting and tectonics, while the issues of
liguefaction induced lateral spreading and instability associated
with adjacent wetland depressions were not addressed in the EIR.,
New evidence pertinent to instability at the wetlands depressions
adjacent to the project site is evident in the geotechnical report
and deserves analys;s. We recommend that geologic: ana1y51s of the
Harbor View site be completed by the construction of geologic cross

| sections and application of ground water information, lithologic,

and structural data cbtained from the geotechnlcal and soil _
tectonic investigations to further analyze the issues of 1iquefac~

tion, 1atera1 spreading and slope stabllzty.

We suggest that the geotechnlcal ehgineer be consulted -

- regarding -the quest;on of the effects of slope on ground integrity

above zones undergoing liquefactlon at this site. Similarly, the
final EIR should address the potential for eéxacerbated licuefaction
at the site as a result of the wetland recharge proposal. ,

© RO eview 3
In reviewing the Notice of Preparatlon for the Harbor View
Subdivision EIR, DMG cited. the need for further evaluation of the

following issues:

" 1. The potential for deep seismic llquefaction of
sediments within or at the base of the marine terrace
sediments under the site. :

The Department of
-Conservation’s Division of Mines and Geology (DMG) has examined thg o



i

" Holoceane faults,

Mr. Wheéler and Ms. ?erry'f

May 2, 19%4
Page Two

2. The p0931b11ity that 11quefactlon cnuld cause the
terrace scils to break up and drift ﬂownslope, a phenomenon

called lateral spreading.
3. The significance of unexplained features in trench logs

of a 1987 geologic report, especially fissures fllled with

sand of unknown origin.
4. The origin of unusual geomorphlc depressions, a large

"SWale in the center of the site and two smaller marshy
-depresslons- and apparently.associated ground instability .
indicated by tilted and dlslocated floor slabs of a former

dairy barn near the szte.
Items Adgggggelx Igvastignteg ' '

. In the Soil Tectonics {Pedochronolog:cal) and Geological
reports, the issues of active (Holocene) faulting and

interpretation of the sand-filled fissures (soil tongues). and cther
- features observed in the exploration trenches (Item 3) have been :

explained adequately for this level of investigation. The
consultants have discovered important evidence suggesting that the
elongate swale (Item 4) was formed by deformation along pre- .
Thus defined, the swale is a very old “sagpcnd
type" feature within the San Andreas fault zZone, as suggested in
the NOP review. Because of the age of its formation, it can be
regarded as benign with respect tec Alquist-Priolo concerns ‘of

future faulting.

Issueg Requiring Further Analysig -

The issues of lateral spraadlng and the 51gniflcance of the
nmarshy depressions adjacent to the project-were not addressed in
the EIR or technical reports. Additionally, we continue to assert

' that the- potentlal for 11quefactlon exists at the project site.

qugezgctlon Eotegt;gl. Site specific phy51cal tests by the

geotechnical engineer indicate that the potential for - liguefaction
exists. The geotechnical report is based upon the boring cf 8
exploratlonftest holes and standard penetration testing of socils in
situ at intervals as the bores were deepened. The report concludes
that liquefaction potential is low except in the event of another

magnitude 8 earthguake, which could result in 2% to 3% inches of

settlement at the site. The settlement calculation indicates
potentially litguefiable material about 10 feet thick. DMG starf
recalculated the liquefaction potential of the sediments in the 16
to 25 foot interval of Boring #4 using a similar program used by
the geotechnical engineer., Our calculations verified that

- liguefaction could occur near the base of the marine terrace

sediments during a M 8 earthquake, and showed further, that even a
M 7.5 earthquake could cause half of the interval to liquefy.
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‘adversely increase the amount of liquefiable sediments.
‘potential effacts of this scheme were not addressed in the

Mr. Wheeler and Ms. Perry

May 2, 1994
Page Three

Sediments of even greater liquefaction potential appear in some
other bnre logs. - ,

' DMG is further concerned w1th the pGESlblllty that the
proposed wetlands recharge scheme (EIR Figure 13) would exacerbate
the liquefaction potential of the site. The construction of an
ephemeral pond over an infiltration trench in the central swale

might add or redistribute water into the terrace sediments to
The

documents reviewed by the Department.
ater ding and extent of.li gtiop. The Harbor View

site lies on a marine terrace that slopes gently westward from an
elevation of 115 feet to nearly sea level. The lower edge is a
subdued escarpment presumably cut by wave action. If the
Geotechnical Engineer is correct in that deep lnquefactlon couid
effect 2% to 3% inches of settlement of the overlying soil, there.
appears to be an obvious potential for the upper portion of the. .
terrace to spread, or slide downslope on the liguefied material.
Evidence zndzcatlng the tendency of the upper layer of the terrace
to shift downslope is reported in the Soil Tectonics report

(page 9) which describes tensional fractures or soil tongues
perpendicnlar to the trench, i.e. parallel to the slope contours.
The final EIR should address mlthation measures for 1atera1 -

spreading.

gtabi;ifz of Irregular Geomg;gﬁig Depressions. Questions

reqarding the practical significance of peculiar geomorphic

depressions on the marine terrace were raised in the NOP review and -
previous corresPDndence on this site. oOne, the central swale, was
evaluated in detail in the Soil Tectonic study, but two, contalnlng
marshy ground and adjacent to the site, were not addressed. Just
south of the site, severely tilted floor slabs of a destroyed dairy
barn suggest ground instability adjacent to one depr3551on.' A ,
small gully, eroding beneath the eddge of one slab indicates the
surficial soil is noncohesive, but deeper soil and ground water, -
that would have been involved in the tilting and subsidence of the

slabs, were apparently not investigated.

The crescent-shaped marshy depfession in Parcel A also was not

described or analyzed for engineering geologic significance.

Trench T-4 next to the depression was, unfortunately, excavated to
only 5 feet and only the uppermost soxl profiles were examined.
Perusal of Bore Logs 2 and 8 near the depression by DMG staff finds
a layer of relatively clean (low fines content) poorly indurated
sand at the base of the marine terrace sequence. These sands would
daylight near the base of the depression and account -for the
crescentic indentation of the terrace escarpment there by the
erosional process of spring sapping. The bore log data suggests

‘that where saturateaq, these sands are seismically liguefiable.

i
i
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nr; Wheeler and Ms. Perry
May 2, 1954
Page Four

*  Based on the above data, DMG believes that the lower part of
the terrace may be unstable because of the potential for
liquefactiofl and lateral spreading. This could adversely affect
the western half of the proposed development. In addition, the
upper walls of the depression appear to be unstable due to
progressive spring sapping and block slumping if minor seisnmic
liguefaction were to occur. Effects of the latter problems would

probably be limited to lots 9, 10 and 1i.

DMG suspects that slope failure associated with sprlng sapping
was responsible for the distortion of the dairy barn foundations at
the edge of the depression south of the project site. That problem
appears to have been mltxgated by partially fllllng the depression
with scil and other debris prior to constructlon of the adjacent

Inn At The Tides.
Conclusions. We believe that the geologicél work

(particularly the Soils Tectonics study) has positively advanced
the knowledge of regional geology at Bodega Bay, but the above

t

/ mentioned items omitted from the reports may have an important
bearing on the stability of the site and should be addressed. The

geotechnical investigation provided important subsurface
information that was not evaluated in the geology report or the
EIR. " No geclogic cross sections were drawn to show the subsurface
ef£EEEI"g5E“IEEEEEI‘EEfEﬁE’ET’ITﬁﬁEf1able beds, of lithologically
distinct units such as clay or clean sands that might indicate
structure, or of zones of weakness or stability within the terrace.
The geotechnical logs reveal clay beds at the base of the terrace -
sequence under the east (upper) part of the site; these are not
shown in section nor was their engineerlng geologic significance,
if any, mentioned. Most importantly, the occurrence of ground
water and its 51gn1f1cance to local slope stability, liguefaction,
and lateral spreading is not discussed in the geologic report.
e S

: If you have any questions regarding these comments, please
contact Roger Martin, Environmental Review Prnject Manager, at

(916) 322-2562.

Jason Marshall
Environmental Analyst

co:  Roger Hartin,-
: Environmental Review Progect Manager

Division of Mines and Geoclogy







 COUNTY OF SONOMA
PERMIT A_ND RESOURCE MANAGEMENT DEPARTMEN T

2550 Ventura Avenue, Santa Rosa, CA 85403
. (707) 565-1800 FAX (707) 565-3358

- Memorandum |
To: Dave Hardy, Supervising Planner From:  Crystal M. Acker
L Environmental Specialist
Ce:. Rich Stabler, Environmental Specialist ' cacker@sonoma-county.org

(707) 565-8357

Date: October 19, 2006
' Subject Harbor View Jurisdictional Detcrmmatlon

This technical memorandum summarizes findings of a site visit conducted on the Harbor View
. project site in Bodega Bay on October 17, 2006. Attendees from PRMD were Dave Hardy, Rich
Stabler, and myself. The purpose of the site visit was to investigate the current wetland status of two
potential wetland areas within and/or adjacent to Parcel A and Parcel B, and to document any

- changes that might have occurred since the areas were last evaluated.

The October 17 site assessment was performed as an independent study; however, previous studies
conducted on the site were reviewed for comparison, including a 2005 report by WRA, a 2006
declaratwn by Allan Buckman (DFG), and a 2006 letter by Balance Hydrologics.

Parcel B Mlhgatmn Wetland

A small shallow depression within Parcel B was apparently created as a mitigation wetland to
compensate for impacts to roadside wetlands during widening of Highway 1. According to Margaret
Briare (personal communication, 17—0ct—06) wetland soils were brought in to the site when the
wetland was built ‘and an irrigation system’ set on a timer was also installed at that time. An
ungatlon timer was observed during our site visit, but we could not determine whether the system
was still functioning as designed. Margaret believes that it may ne longer be working properly,'
potentially due to disherbance by small mammals.

“The site does not currently appear to be ﬁmctioning as a wetland, and does not currently meet
‘wetland criteria for any of the three wetland parameters- vegetation, hydrology, or soils. Data were
collected at two sample points Within the depression. Approximate locations are drawn on the.
attached plan map. Both were located in what appea.red to be the lowest elevation portions of the
depressmn areas which would be most 11kely to exhibit wetland characteristics.
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Both sample locations were vegetated primarily by a single upland herb, hairy cat's ear (Hypochaeris
radicata). Some wetland-classified plant species were present, but in minor amounts (see attached
datasheets). Most were non-native, weedy, facultative and facultative wetland (FAC and FACW)
species that are known to occur in both wetlands and non-wetlands in response to disturbance. The
only obligate (OBL) wetland species present was soft rush (Juncus effusus), and all individuals
- appeared to have been planted as part of the original mitigation effort (black weed protection fabric

- was observed around the base of plants). Spreading rush (Juncus patens) also appears to have been

planted.

The soil was a fine sandy loam with no visible redoximorphic features, such as mottles or oxidized
root channéls. Sandy loam soils generally drain too rapidly to support wetland conditions, unless
they are underlain by a confining layer (e.g., clay, bedrock) or are very compacted. The soil was
compacted, but was apparently not compacted enough to pond surface water and allow wetland
formation. No visible indicators of surface hydrology were gbserved.

Conclusion

Because none of the wetland parameters are present, the site would not qualify as a wetland under
either Army Corps or Coastal Commission jurisdictions. It follows that the area is probably not
meeting success criteria as a mitigation wetland either. We recommend that remediation actions be
undertaken during construction of the adjacent development project. The lack of hydrology could
be corrected by installing a clay liner under the wetland topsoil to capture and hold precipitation and
surface runoff. Presence of a confining clay liner may alleviate the need for artificial irrigation.
After regrading is completed, the area should be revegetated with native wetland species suitable for
the location, and the site should be monitored for a minimum of three years after planting to ensure
that success criteria are met. : :

Parcel A Seep Wetland -

~ Concern has been expressed from various sources that the large seep wetland present in and adjacent

to Parcel A has been or is being drained as a result of installation of infrastructure for the Harbor
View project. A storm drain pipe was installed through the eastern edge of the wetland in 2000. The
pipe was installed in a gravel-filled trench, and backfilled with existing topsoil. It has been
suggested that the pipeline has altered hydrology ofthe wetland sufficiently to result in a degradation
of overall wetland condition, and has resulted in a loss of wetland acreage.

Four sample points were taken in the large seep wetland. A pair of sample points (1 in weﬂand, 1
in upland) were taken on the eastern boundary of the wetland and two were located within the
pipeline alignment (1 near the northern extent and ! near the southern extent of the wetland}.

Positive indicators of all three wetland parameters.were observed in the eastem portion of the

wetland. Dominant vegetation consisted of an OBL. herb, wire rush (Juncus balticus), and a FAC

grass, velvet grass (Holcus lanatus). Soils were a fine sandy loam, and were slightly moist in the
- wetland point, but dry in the upland point. The wetland soil sample exhibited hydric indicators in

"2
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 the form of common oxidation mottles. Because the site has seasonal hydrology, no direct evidence

of hydrology was observed; however, secondary hydrology indicators were observed, includingmany

oxidized root channels and satisfaction of the FAC-neutral test.

Two data points were taken in the plpelme area. Approximate locations are drawn on the attached
plan map. The upper point lacked indicators of wetland hydrology and hydric soils, but did have
marginal wetland vegetation (see attached datasheets). The lower point had marginal indicators of
-all three parameters. Because wetland indicators were either lacking or marginal along the pipeline,
this area would likely not meet jurisdictional requirements of the Army Corps.. We estimated that
an approximately § to 10-foot wide swath would not meet the three parameters. Although obviously
not asrobust as adjacent wetland areas, vegetation along the pipeline would likely still be considered
" to meet requirements for a Coastal Comumission watland.

The western portion of the wetland exhibited obvious wetland indicators upon a cursory visual
inspection, therefore, no sample points were taken,

Conclusion

Installation of the pipeline does appear to have had some affect on the overall hydrology of the
wetland since the eastern portioft appeared to be relatively dryer than the western portion. However,

. observed wetland indicators in the east arca are still robust and the site meets requirements to be -

considered a wétland under both Army Corps and Coastal Commissjon jurisdictions. Furthermore,
the overall shape and extent of the seep wetland as of October 17, 2006, appears to be similar to that
mapped by WRA in 1990 (before the pipeline) and again in 2003 (after the pipeline). It is important
to note that we have not observed the wetland in any past state, and therefore, can only report on its

current condition. We agree with WRA that any fluctuation in the area of the fringe wetland may

be due to. climatic variation, and we can not conclude or deny that any changes are directly
attributable to instatiation of storm drain infrastnicture, :

] The “pipeline swath” does not appear to be functioning as a wetland and would likely not be

considered a wetland by the Armmy Corps, but may be considered a wetland by the Coastal
Commission. Both points had very shallow top soils (6-7 inches) over drainage gravel. Due to the
fine sandy loam soils, underlaying gravel, and slope of the hillside, all of which promote drainage,
it would be difficult to maintain wetland hydrology without a constant input of water. An irmigation
line was observed running along the pipeline alignment, but it does not appear to be supplying
adequate hydrology to support a wetland. Past efforts to restore this area (described in WRA report)
have not been successful. Therefore, rather than attempt additional remediation in this area, it may
be a better solution to replace the lost wetland acreage in a nearby location, possibly by expanding
the seep wetland in another direction, or by creating additional acreage in Parcel B.

3
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'+ STATE OF CALIFORNIA—THE RESOURCES AGENCY : ARNDLD SCHWARZENNEGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

NCORTH CENTRAL COAST DISTRICT

45 FREMONT, SUITE 2008
SAN FRANCISCO, CA 94105-2219

VOICE AND TDD (415) 904- 5260
FAX (415) 904 5400

‘Prepared September 4 (for September 6, 2007 hearing) |

To: Coastal Commissioners and Interested Persons

From: Charles Lester, Deputy Director
Michael Endicott, North Central Coast District Supervisor
Michelle Jesperson, Coastal Program Analyst

Subject: STAFF REPORT ADDENDUM for Item Th 22f
Apnpeal No. A-2-PAC-07-022 (Pacific Beach LL.C)

The purpose of this staff report addendum is to respond to additional correspondence from the
appellant, Patrick Rentsch, attached herein as Exhibit 19, which brings forth information with
regard to the project’s consistency with the City of Pacifica certified Local Coastal Program
(LCP) that was not specifically addressed in the staff report.

Mr. Rentsch’s correspondence includes information from a geologic engineering evaluation
completed in May 2002 for a property at 220 Shoreview Drive in Pacifica, just north of the
subject site. The evaluation describes significant environmental concerns regarding seawall
protection from coastal erosion and hazards along the section of coast in Pacifica. Based on the

_ conclusions made in this report, Mr. Rentsch contends that a cooperative approach for shoreline
protection is necessary in this area to protect all propertics and must be taken into consideration
before any project of such a scale of the proposed 9-unit condominium at 1567 Beach Blvd can
be undertaken.

‘Mr. Rentsch contentions regarding the merits of uniform shoreline protection are justifiable; as a
policy matter, the Commission encourages local governments, through Local Coastal

Progrars, to formulate or outline options for regional shoreline protection strategies that can

be implemented throughout a section of shoreline that has consistent geologic and coastal
conditions. Various types of shoreline protection in a region can raise concerns including visual
inconsistencics, end effects of the different shoreline treatments, the development of weaknesses
at the junctions between the various structural options and different maintenance requirements,
long-term efficacy and durability of the different treatments.

This area does have various types of shoreline protection: Beach Blvd seawall along Beach Blvd
and various quarry stone revetments interspersed with a shotcrete wall to the north of Beach
Blvd along Shoreview Drive. Regional shoreline protection, though, is not part of the project
description for the subject development. In addition, the City of Pacifica’s certified LCP does
not require a regional shoreline protection approach; rather, shoreline protection is addressed on
a property by property basis. However, to the extent that future seawall development may be
necessitated by the project, the relationship of this future armoring to adjacent shoreline -
structures is a relevant issue to be addressed in the de novo review for the project.
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Note: In this correspondence, Mr. Rentsch also raises the contention of the projects consistency
with the LCP-Implementation Plan (Zoning Code) Section 9-4.4406(c)(2), that prohibits new
development from requiring seawall as a mitigation measures, because the retaining wall
required as mitigation for flooding will act as a seawall. This contention is already addressed in
Section 3.3.2a.iv of the staff report on page 23. '

MAKE THE FOLLOWING REVISIONS TO STAFF REPORT, PAGES 10
AND 19, IN UNDERLINE:

Page 10, new second paragraph:

Mr. Rentsch also contends that a cooperative approach for shoreline protection is necessary in
this area to protect all properties and must be taken into consideration before any project of such
a scale of the proposed 9-unit condominium at 1567 Beach Blvd can be undertaken.

Page 19, new third paragraph:

Appellant Rentsch also assert that the structural integrity of the surrounding area should rely on
cooperative approach to shoreline protection for this area. The Commission generally
recommends the local governments take a regional approach shoreline protection through Local
Coastal Programs in an area of similar geology and wave conditions to avoid impacts such as
visual inconsistencies, end effects of the different shoreline treatments, the development

of weaknesses at the junctions between the various structural options and different maintenance
requirements, long-term efficacy, and durability of the different treatments,

This area of Pacifica does in fact have various types of shoreline protection: Beach Blvd seawall
along Beach Blvd and various quarry stone revetments interspersed with a shotereie wall to the
north of Beach Blvd along Shoreview Drive. Regional shoreline protection, though, is not part of
the project description for the subject development. In addition, the City’s certified LCP does
not require a regional shoreline protection approach; rather, shoreline protection is addressed on
a property by property basis. However, to the extent that future seawall development may be
necessitated by the project, the relationship of this future armoring to adjacent shoreline
structures is a relevant issue to be addressed in the de novo review for the project. '
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Michelle Jesperson

From: Patrick Rentsch [prentsch@pacbell.net]
Sent: Wednesday, August 22, 2007 2:26 PM
To: Michelle Jesperson

Go: Patrick Rentsch; Jo Ginsberg

Subject: Appeal of CDP-273-06

Dear Ms. Jesperson,

I write to again express my concern about this project. As you can see from the attached photos, this
area of Beach Blvd. is subject to extreme wave action by the Pacific ocean. The sidewalk pictured
floods 70 feet back from the edge of the seawall; the entire street can have enough water on it to contain
waves. What will happen when the street is raised, ramping downwards towards my property? This
may easily be detrimental to the health, safety and welfare of the persons residing in the neighborhood.

I would like to draw your attention to the Engincering Geologic Evaluation, dated May 14, 2002,
prepared by Earth Investigations Consultants for Mr. Ashour Yadegar, a former neighbor at 220
Shoreview Drive, Pacifica, California. As you may know, the proposed development is contiguous with
Shoreview Drive. The report noted several significant environmental concerns to be addressed before
Mr. Yadegar began reconstruction of the seawall adjoining his property. <!--[endif]-->

e The Shoreview area is reported “to be in a high hazard zone where cliff erosion and inundation by
storm waves threatened residences in 1983, Page 3.

¢ “TIigh winter storm waves in 1993-96 again attacked the bluff, damaging much of the Shoreview
Drive revetment.” Page 7.

s “High winter storm waves and extreme tides in 1997-98 again damaged the local revetment
system. The City file revealed that a ‘general’ emergency permit for revetment repair by adding
more rock to the damaged segment(s) of revetment was granted to a group of Shoreview Drive
residents[.]” Page 7.

e “Your property occupies probably one of the highest risk areas for development in the City of
Pacifica, if not the whole San Mateo coast. . . . It is extremely important for you to realize your
property lies in a very high storm wave hazard zone, and with a steadily rising sea level, this
condition is likely to worsen[.]” Page 11. '

s “We perceive that there is also an imperative for adjoining property owners to cooperate in
shoreline protection once a revetment system has been established. In our opinion, it is
unconscionable for any individual property owner to ignore bluff protection, or to initiate an
independent dissimilar approach to bluff protection because historically such behavior has
resulted in damaging consequences|.]” Page 12.

This last note of the report is most imperative, as it suggests the importance of conducting a cooperative
and mutual approach to shoreline protection. The needs of the entire seawall as a whole and of
neighboring property owners must be taken into consideration before any project of such a scale can be
undertaken. ' ' Al
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Page 2 of 2

Further, it is inconsistent with Pacifica Municipal Code Section 9-4.4406(c)(2), which states "Consistent
with the City's Seismic Safety and Safety Element, new developments which require seawalls as a
mitigation measure or projects which would eventually require seawalls for the safety of the structures
shall be prohibited, unless without such seawall the property will be rendered undevelopable [sic] for
any economically viable use". The applicant may be calling it a retaining wall (see applicants plans);
but as a wall specifically to keep out the sea it is by definition a seawall. In fact, the original Pacifica
Planning Commission Staff Report stated: "The increase in height of the seawall is necessary to protect
the road (Beach Blvd.) and the new structure from wave action".

Clearly feasible alternatives exist for economically viable development. I urge you to find substantial
‘issue with the plans as proposed, and have the applicants seck alternatives.

Respectfully,

Patrick Rentsch
1581 Beach Blvd.
Pacifica, CA 90444

cc: Jo Ginsberg
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STATE OF CALIFORNIA - THE RESOURCES AGENCY ARNQLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (415) 904- 5200

FAX (415) 904- 5400

TOD (415) 597-5885

Th-23b

ADDENDUM for Thursday # 23b

DATE: September 4, 2007
TO: Commuissioners and Interested Parties
FROM: North Central Coast District Staff

SUBJECT: Agenda ltem 23b:  Marin County Environmental Health services,
Marshall) Application of Marin County Environmental Health Setvices for (1) East
Shore Wastewater Improvements, (2) repair, improve and/or replace septic tanks
serving up to 38 developed lots, and (3) installation of collection pipe and
community leachfield treatment system. Located from 19145 to 20230 Highway 1,
Marshall, Marin County.

The purpose of the addendum is to make technical corrections to the staff’s-
recommended Special Conditions to the permit and to replace Exhibit 3 to the Staff
Report. This addendum also responds to pubhc comments received about the
proposed project.

Note: S&a‘—&ke&}re&gh indicates text to be deleted from the August 21, 2007 staff
report and underline indicates text to be added to the August 21, 2007 staff report.

1) The Staff Report Exhibits shall be revised as follows:

Exhibit 3 to the August 21, 2007 Staff Report, entitled, “East Shore Wastewater
Improvement Project On-site System Survey and Recommendation is replaced by the
Attachment 5 to this addendum. All references to Exhibit 3 in the Staff Report,
including Special Conditions, shall reference this replacement Exhibit 3 entitled: the
Marshall Phase I Community Wastewater System Assessment District.

Exhibit 3 contains the APN's subject to this permit CDP 2-07-019.

2) The STAFF'S RECOMMENDED FINDINGS AND
DECLARATIONS shall be modified as follows:
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Add new section H. RESPONSE TO PUBLIC COMMENTS on Page 19 (before
Section H. California Environmental Quality Act (CEQA} and change CEQA
section to Section I. :

H. CaliferniaEnvirenmental Quality Ac¢tH{CEEOQA) Response to Public Comments

The Commission has received written communications from Robert Field who
expressed concerns regarding “...what Marin county has done to influence the
property owners to approve the project. It is clear from the recorded history of this
project that the only thing Marin county is frying to accomplish is getting millions of
additional dollars in grant money. If they had used the best option which is a home
based system to repair and uperade the home septic systems, all the work would
have been done by now with money left over. “ Most of his comments do not relate
to Coastal Actissues such as : (1) the procedures followed by Marin County to exert
pressure on homeowners to become part of a community system; (2) that
constructing this community septic system in part with grant funding is an illegal
gift of public funds; and (3) lack of due process by the county in distributing the
draft and final EIRs to Phase [ property owners. He contends that the county is
causing a public health hazard by installing the common collection pipeline too close
to fresh water pipelines and the edge of the bay.

Staff Response:

As noted on page 4 of the Staff Report, the standard of review for this project is for
its consistency with the Chapter 3 policies of the Coastal Act and i accordance with the
requirements of Section 30412(c).

Most of the comments raised by Mzr. Field do not address policies contained in Chapter 3
of the Coastal Act. He does express concern with potential issue of pollution due to
failure of the STEP pumps and pressurized common pipeline due to a storm, power
outage, or earthquake. He also feels that occupants of houses will not be adequately
trained in operating the systems. He feels the FEIR was wrong when it favored a
community STEP system over an advanced single home based system which discharges
“water cleaner than bay water and could be used for underground watering of a
garden.” Staff notes that participation in this Phase I project is voluntary and that
property owners that want to stay with a home based septic system do not have to
participate in the project, As described in the Staff Report on page 10, an inspection
conducted by the county of the septic systems in the area demonstrate the problems
created by the close proximity of the septic systems to the bay. Tomales Bay is already
listed on the 303 (d) impaired water bodies list. The project will move the disposal of
waste to a community system further away from the bay, minimizing adverse effects of
waste water discharges.

The findings and declarations relating to Section D of the Staff Report (Protection of
Coastal Waters, Water Quality and Marine Resources. P.14-16) already address the
issues that are presented by the unique challenges posed by the proximity of the Phase |

Page 2



properties to the bay waters. Marin County has established an ongoing monitoring and
septic system management program to be run by the county for all septic tank owners in
the broader East Shore Area Wastewater Management Program which includes Phase | '
projects covered by this permit. This program will ensure that the Phase [ property
systems are operating properly whether or not the owner is in residence or it is occupied

by a renter.

The FEIR (page 41) is includes mitigation measures to require that the project comply

with the State of California’s “Guidance Criteria for the separation of Water Mains and

Notable Pipelines” (April 14, 2003) for sanitarv sewerwater lines separation, including

appropriate vertical and horizontal separation distances, use of special pipe, where
needed, and possible relocation of sections of water lines, if necessary. :

In addition, the engineering requirements for the design of the common collection pipe
(and its laterals) in the project’s description are crafted to minimize potential effects
related to construction and system operation {(including appropriate reinforcement of
pipeline, and shutoff valves where necessary such as crossing culverts or under roads).
Furthermore, the project includes mitigation specifically designed to address emergency
failures of the system, which include: (a) Reserve emergency storage capacity equal to
approximately one day of normal sewage flow for individual residential pump units; (b)
Ability to operate STEP units using a portable emergency generator; (c) Regular
program of inspection and maintenance for all pump systems by qualified maintenance
personnel; {d) On hand supply by county of replacement pumps and other critical
components to facilitate quick restoration of service in the event of pump failure; (e)
County provided educational information to all property owners regarding the
operation and limitations of pump units and the recommended practices during pump
and power outare situations; and (f) Operation and maintenance procedures for the
project facilities that include a sewage spill contingency plan. The plan shall include,
but not be limited to the following: Manual shutoff procedures; Equipment and
material inventory and procedures to absorb or contain a spill; Emergency repair
options; and contact information for licensed septage haulers and gualified septic
system contractors.

Therefore, because:

1} the project description contains components that (a) account for the unigue site
characteristics; (b) provide engineering designs contained in the SWPPP for the
construction activities related to the uperade or replacement of septic tanks and
installation of STEPS at each Phase I property; (c) establish procedures and require.
emergency supplies to prevent spills in the event of an emergency (from breakage,
pump failure or power outage); and (d) provide for owner/operator education and
regular monitoring for the project and its location; and,

2) the project incorporates the mitigation measures from the Final Environmental
Impact Report (including 3.2-1, 3.10-C) as part of Special Condition 1; and
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3) the permitee must follow the onsite construction plans as contained in Special
Conditdon 3 '

this project, as described and Condiﬁon_ed, is located such that it will protect coastal
waters, marine resources, water quality and riparian habitat consistent with Coastal
Act sectons 30230, 30231, and 30412(c).

List of Attachments
Item 5 - Revised Exhibit 3. _
Item 6 — August 28, 2007 letter from Robert Field.
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MARSHALL PHASE 1

REVISED EXHIBIT 3

COMMUNITY WASTEWATER SYSTEM ASSESSMENT DISTRICT

NAMES AND ADDRESSES OF PROPERTY OWNERS

County of Marin
State of California

ASSESSOR'S PARCEL

ASMT # HUMBER OWNERS MAILING ADDRESS J
4 108-010-02 Beali, Aice H. & Hackenos, Rovert . Marshz‘;ﬁ‘g“m
2 108-010-07 McCoy, Thomas W, 11565;1;2:1‘%}\ Fﬁéggao
O s £ o
4 106‘01‘@05 Or, Norman Mizhs.asl[%AR;igLD —1
5 106-020-14 Martinel, Peter J. Bou';g:gf::a%
8 106-020-38 Aticl Avl Altman, Daniel 2 éif’éﬁ“;dm
7 108-020-39 Aid Avi Altman, Danist Bemsli‘:f‘;";g?m
8 106-020-01 Zalesky, Ronald J. - Rgé%t:tz(nséi D1956
° 00 bavts, Palticia C Mazr?aiilngA?;:mo
® R Grymes, Ann Marsh:éi(,)éio :4%160—0846
11 108-020-22 Mills, Frances B. & Thomas, Margaret B, S::fa J:i::; Féfzgjug
12 106:020.04 Doison Baron Naréy A oakiang) (o 34800
14 106-010-08 Sanchez, Pedre & |shmael o Rg:g»%;f:ﬁf’c‘; auae *1
15 106-030-02 Calestini, Susan F. & Rayn, Milton g?::n’_’gfggz%
18 106-030-03 Kaul, Willam & & Kyls, Loris J, . ;ﬁis;cc':li f;:';b .
7 108-030-04 Wight, Paui g‘;iz hg‘cge;:;:
18 108-030-05 Goodman, Carey S. & Barinaga, Marcia 'Sﬁégkii:?gfgz?se'
1 106-030-06 Redoni, Frad and Karen ot R@;e‘:ost?g?::ﬁq atese
o | e | Cemewciams | mSi,
il 106 03008 Ha(III;DP aCr?tliE:)‘rj{gi;:.Tne; ¢ Mar:riﬁcé: 2?1940
z 105-030-08 Youny, Hancy Ma&%ﬁéﬁ?ﬁm
= wmo e
24 106-030-11 Smith, Gehrard J. Ma;—&fg;ﬁgm
2 108-030-12 Davis, Banjamin J & Patricia A. 73280 Sir Frandis Drake Biv.
EL 106-030-13 Gohstand, Robert & Kelly, Maureen Gr;:::: ]_snﬁ: J(:O:Z?M4
27 106-080-14 Marckwald, Andraw K. Sai’é:a:;:g: 'éf-sﬁ s
29 106-040-04 Arrendall, Jane R, o ;:ﬁcﬁ';agfz 12
30 106-040-05 Cuyler, Aviva & Richard W, Mai&\ﬁcci\e;fs‘m
i it Ciyde, Gaorge . 1. & Sher 8 barketey, (A 04705
32 106-040-08 Smith, Brian D, & McClean, Alison €. B ﬁzleifé: 22705
23 106-046-10 Fisids, John & Betty J " a;r%lféi?fmo
34 106-040-11 Glarks, Richard P, & Bonnls G, M;’g&f&%ﬂ%ﬂ
35 106-050-01 Vilm‘.}f'lhidxjrj:énii;ﬁ;::m © P.0. Box 801
Frances A. & Gwendolyn Vilicich Marshall, G4 94840
. Villcich, Edward A. & Berr?aq_detfe C.. PO, Box 801
36 108-050-11 John ang Jeanne \ﬁhuchl, ) Marshall A 54940
fr_anoes A, & Gwendaolyn Vilicich .
a7 106-05012 Wmiﬁlhﬁﬁﬂ?ﬁnﬁfaﬁi‘;ﬁ:& o P.0. Box 501

Frances A. & Gwendolyn Viiicich

Marshall, CA 94940

50

Engineei's Report



Date 8-28-2007 - AUG & € 2007

To ,
SALFDRMNE

North Central Coast District Scnome San Francisco CORSTAL COMMISSION

Office

Charies Lester, Senior Deputy  marin Daiy City, Half Moon Bay, Pacifica .

Director

Michael Endicott, District '

Manager San Francisce

45 Fremont Street, Suite 2000  5an Mateo
San Francisco, CA 94105-2219

{415) 904-5260 or

{415) 904-5200

FAX (415) 904-5400

And Staff -
From '

Robert C Field

Po Box 824/19825 HW 1
Marshall CA 94940

415 663 8181 home

707 765 1325 x105 work

Subject. Written material to be considered at the hearing regarding Permit approval for
the Marshall Phase 1 Community Wastewater System & WARNING of certain pollution
of Tomales Bay by the proposed STEP system.

Dear Charles Lester, Senior Deputy Director
Michael Endicott, District Manager
and Staff

I have received notice of the new hearing date on September 6 2007 in Eureka CA. The
contents of this letter must be considered before & vote is taken on the matter.

I want to open by stating that I believe this STEP system project and the way it has been
pushed down the throats of 33 Phase One property cwners is the most unfair and unjust
action I have ever saen by government. Over one third of the Phase One owners voted no or
didn‘t vote for the STEP system assessment district. Many who voted yes were led to believe
they had no choice in the matter by Questa, Tom Flyn {who works for Questa and was the
Phase One committee chairman until March of 2007),The county personnel, The ESPG
management, and the Phase One committee. This was despite the fact that the project was
voluntary from the start. The EIR required that all the East Shore Property owners be part of
the Wastewater Disposal Zene, but the county knew they could never get all of the owners to
vote for the Zone so they only included the 33 Phase One owners in the Zons knowing they
had enough votes to pass it. Once the Zone was in place it was a done deal,

There have been a number of new details regarding this project. Many of the significant facts

have to do with what Marin County has done to influence the property owners tc approve the

project. It is clear from the recorded history of this project that the oniy thing Marin County is

trying to accomplish is getting millions of additional dellars in grant money. If they had used

the best option which is a home based system to repair and upgrade the home septic systems,

all the work would have been done by now with money left over.

I will list the different actions taken.

1. There is a letter from the Marin County Pianning Commission addressed to the Phase One

owners which is called a Firewal! Letter. This letter protects the property owners from the

g
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county going after them because of iflegal an¢ non permitted work being done on their
property. This letter has resulted in multiple property owrniers actually doing major illegal
and non permitted improvements to their property. With few exceptions the building
includad placing new foundations in the bay under the homes. In one case the owner built
a two story rental B&B home. Another owner has a studio rental with a septic system and
cut side shower above his home which is totally illegal and wasn’t inciuded in the Phase
One project. Most of these owners are members of the Phase One committee that helped
push this project through,

2. The county used the grant money as a ¢ift of pubtic funds to pay for the private property
owners home based STEP systems. The cost for each hame system varies considerably so
many owners benefit much mere from this action then others. This action prejudices and
influences a ves vote from the owners who benefit the most from it. This action was taken
despite the fact that the county said in writing that they could not do this, and used that
as a major reason why the home hased solution couldn’t be used.

3. The county will not allow owners to buy in to the common system without paying the
same cost to totally connect to the STEP system. (It costs 19k to do ether). This action
stops the owners from being able to install their own home systems and from
participating in the common system. It is also a violation of Prop 218 law.

4, The county has farced liability for environmentai pollution of the bay caused by the home

STEF systems on the property owners causing reverse condemnation of their property. The
County is paying for, and insialling the home based STEP systems with a gift of public
funds, The County will not tgke ownership of these systems or be responsible for any
liapility the systems bring with them, The county has stated that they will not provide
insurance caverage for any pollution of the bay or property damage which is caused by the
On Lot home based STEP systems and lateral conneciions to the common system. The
owners can not get insurance coverage for the liability the county is forcing on them from
normal home owners insurance. The owners in order to get insurance must form a home
owners association and fund it to accomplish getting insurance to ceover the potiution liability.
The expenss of this is not included in the assessment district or in the proposed O/M
assessments. The owners have no control of the On Lot systems and maintenance of them.
The Phase Cwners property is permanenily damaged by the County forcing them tc install
the On Lot systems and take the ligbility for them. The County knows that the owners can
not get insurance to cover the liabiity. Additionally we received the following information
from our current insurance provider.” “You have limited coverage for your system
backing up in your home. Typically the damage that results to the residence but not

the line or problem jtself.

There would be absolutely ho COVefage under any homeowner’s policy for the other -
exposures you described. '

The coverage you would need if the system is owned by the homeowners and it would
normally be some type of @ homeowriers association but certainly would not be covered
by your homeowners. If the county owns and maintains the system they would be liable.

Normally sewer projects are funded through an assessment district and the approval of a
certain percentage of the property owners is necessary to make the district happen. The
system you are describing seems fraught with potential problems for the homeowners that
they have no control over.

The lHability to the Phase One Owners caused by the county is unlimited if insurance can nof be
obtained. If it can be, the liabllity is in excess of 52,000,000.00 per incident. The Town of Tomales
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has already been suzsd by the Tomales Bay Oyster Companies and iost when their sewer system
failed and poliuted the bay. .

5. llegal gift of public funds. On June 7 2007 we asked Phi! Smith in an email the following
guestions,

“1. I would like to know why it is iegal for the county to use the grant money to pay for the On
Lot Step systems? | would like the specific law that allows you tc da this?

1. I'would lixe to know why it is legal to distribute the grant money unevenly to the Phase
One Owners which benefits a minority number of owners with Step 3 or 4 septic tanks
including the commercial owners, and gives them incentive to vote yes on the
assessment district?”

We have not received any response o our guestions which is another example of a violation of
due process. In the past Phil Smith advised us as follows regarding the gift of public funds for
improvements for the On Lot Step Systems which benefit the property owner by saying the
following.

Another potential stumbling block with this approach is the Gift of Public
Funds laws in the California Constitution & Codes. It's one thing to use
public grant funds to build a community system as we're proposing, but I'm
advised that it may potentially be difficult from a legal standpoint {o spend
all that money on homeowner's individual systems on their own property."

And in his answer to this question from us." | found it interesting that none of the
grant money can be used to improve a private home owners septic.” Phil

said. _
“ ISmith, Philip] True - unless the District takes ownership of the wastewater facilities in the
yards - legal instruments are needed for this e.g. easements etc.”

These statements of position from County regarding the Gift of public funds contradict the
actions that the County is.now intending to take by giving a gift of public funds to private property
owners. The County is also allocating the Gift of public funds unevenly between the Phase One
Owners which is a spacial benefit tc the owners with the meore expensive On Lot system
requirements. This action aiso gives them incentive to vote for the Assessment District because
of that. The County is getting around the Prop 218 law by assigning all the assessment cost to
the common system by using an illegal gift of public funds. The County is not taking possession
of the On Lot systems or taking legal liakility for the On Lot systems which exposes ail the Phase
One Owners to unacceptable liability for the pollution of the bay that the On Lot systems will
cause. The law regarding Gift of public funds is as follows.

A. Gift of Public Funds

California Constitution, Article 16, Section 6 prohibits making gifts of any
public funds. The state must receive commensurate value whenever its
resources are used, including time, equipment, materials, supplies and
facilities.

B. Limitations Upon Official Action



Public Purpose. All public funds must be expended for public or municipal
purpose and there may not be a ~gift” of public funds for a private purpose. The
taxpayers’ monies cannot be diverted into projects other than those which serve a
public or municipal purpose. An improper expenditute (not authorized by law)
may result in personal liability of the individual council member.

CALIFORNIA CONSTITUTION
ARTICLE 16 PUBLIC FINANCE

SEC. 6. The Legislature shall have no power to give or to lend, or
to authorize the giving or lending, of the credit of the State, or of
any county, city and county, city, township or other political
corporation or subdivision of the State now existing, or that may
be .

hereafter established, in aid of or to any person, association, or
corporation, whether municipal or otherwise, or to pledge the
credit _

thereof, in any manner whatever, for the payment of the liabilities
-of any individual, association, municipal or other corporation
whatever; nor shall it have power to make any gift or authorize the
making of any gift, of any public money or thing of value fo any
individual, municipal or other corporation whatever;

6. Causing a hzzard to public heaith. The County intends to instali the STEP commen system
pipe line on the edge of HW 1 and within 4 feet of our public fresh water fines, and the bay's
gdge. The location of our water lines will not aliow this to happen. The STEP pipe tine must
be located as far away from the bay and the public water lines as possible. The following is a
quote from Questa/Norm regarding this.

“[just finished speaking with Marianne Watada at State Health in Santa Rosa. She
reviewed our drawings showing our proposed plan to instail the wastewater force main
with a 4-ft fateral sethack and 1-ft vertical clearance below private water lines. She
agreed with our approach and said the design would be acceptable to State Health if
they had jurisdiction over the installation. However, she will not be providing a written
approval letter because they have determined it is not in their jurisdiction unless there -
is a public water system involved.

You will notice this statement from the SWQCB " However, she will not be providing a
written approval letter because they have determined it is not in their jurisdiction
unless there is a public water system involved. “ . The SWQCB has been toid by
Questa that there are no public water systems which is not true.
| sent Norm and Phil the following email April 13 2007. '

“| asked Norm last night if they got permission tc use the 4 foot offset from the water lines
instead of 10 feet required by the State for sewer line separation from water lines.. He said no.
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He said your positicn is thaf our water fine does not exist as far your records are concemed, and
therefore it isn't a problem. Cnly Phil has to approve installing the STEP pipe fine on the shoulder
of the road. This is NOT ok with me or other owners that your decision affects.

Our water line has been where it is now since 1845, No cermits were required back then.
Considering. the fact that other decisions have been made based on your fear of liability, example
nct allowing the owners (o install their own home systems, | can not understand wny you would
want to risk contaminating the drinking water of 16 homes when you know the water tine is
probably closer then 4 feet from the shoulder of the road.

Please advise and revise the pians for the STEP pige line.”

Cur water systems are public, but not regulated by the State at this time. Locating the STEP
sewer line-where the county currently plans, will not work and is not legal.

7. The County has denied the Phase One Owners due process. Due process is defined in vour
government handboolk as-follows.

“Due Process. In all procedural functions of local government, whether legislative,
administrative or quasi-judicial, the council must accord due process to the citizens. This
term is not subject to precise definition, but in general means confirming to fundamental
principles of justice and constitutional guarantees. Unfair determinations, such as bias,
predetermination, refusal to hear one person’s side, failure to explain the basis
for council action, and so on, are examples of failure to accord “procedural
due process” and may invalidate some kinds of council action. “Substantive due
process” means city action may not be arbitrary or capricious and must promote
legitimate municipal purposes.”

The county has denied dug process in many ways which have ailowed this project to get where

itis now. They are as follows. '
A. Failure to mail copies of the DEIR and DFR to the Phase one owners whean they

were released. This prevented any response from the owners 1o ether report. .
By the time we received the reports the time iimit for regponse was over. Strong
objection to the STEP system over better and cheaper Hi Tech home based

systems would have been made. ,

B. The county in combination with the ESPG. the ESPG PI committee
chaired by a Questa emplovee, Questa Engineering (hired by the county),
and a number of local owners conspired with each other to produce their
desired outcome. This denied the Phase One owners of the right o vote on
and make important decisions for them selves. Examples of decisions that
were made by the county instead of the Phase One owners are.
Eliminating all the non Phase One owners from the wastewater zone and
pot allowing them to vote on the formation of'it. By doing this they

“insured that they could pass the Assessment District and get the Zone
petition approved. The 33 Phase One Owners were never polled by anyone
on whether they wanted the STEP system. They were denied the right to a
straw vote on the subject which was announced to them, but cancelled by
a decision of the county and the P1 commitiee chairman with no notice or
approval. Regarding proper notice and aliowing the owners fo vote on the Zone
and formation of the Assessment district. | received a copy of Questa’s’
4/27/2007emall which announced the Zone meeting via US mail on the same

day the Board nad the hearing and established the assessment District. Hardly
enaugh time to read every thing and drive to 2 § am meeting. | had o request
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that Questa mail their email to everyone to get tnat. The caunty used email as
the official notification for the Assessment District Formation which is not a iegal
way to advise property owners cf some thing that will allow the county to charge
them for services provided to their property. Many Phase One owners dc not
have emall, and the law requires that US mait be used. Due process was denied
to the owners because they were not'given encugh time to read and understand
what was sent or respond to it. Quesia was the only party who sent email, and
they are not the county of Marin, and we all should have received US mail
notification from Marin which we did nof, The writers of the Zone petition did not
advise the owners of any of the details of what allowing the Zone meant to them.
The owners were not allowed o vote on the Zone. There were objections {0 the
Zone in email form, but because the county doesn't recognized email as an
official way to communicate with them, they didn't acknow|edge the complaints. |
offer the fact that as of June 1 2007, the Board of supervisors had not
responded to any of my emails to them as procf that email communication
doesn't count.

As | close this letter a new attack by the government has started regarding regulating vessels on
Tomales Bay. They are geing to require that all moorings install post 1981 be removed. They will
require dumping stations for many areas cf the bay where mocrings are still installed inciuding -
individual homas. All of this is being done to fix a preblem that doesn’t exist. it is time that legal
action is taken to force the RWQCB to prove there actually is & pollution problem and what is
causing it. | leave you with a quote from the RWQCE

Until the issue of the unauthorized moorings is addressed,
any efforts in Tomales Bay to address boater-generated
sewage will be incomplete. Any future look at this
mooring issue must also inciude reguiving the mooring
holders to provide their own pumpout station or an

accepiable alternative arf eacl location. "

You can find the report at
htto: fiwww swich.ca. gov/rwach?2/download/Tomales%208ay % 20F INALY%20REPORT .doc

Please do not approve this STEP system. You will be guaranteeing that Tomales Bay will be
- pollutad when if fails. .
Best regards

Rabert and Loretta Field

PO Box 824/18825 HW 1

Marshall CA 84840

415 663 1587

Ebonynizzeri@aol.corm

| have included my protest ieiter against the assessment district for your review.



Date June 13 2007

To The County of Marin Board of Supervisors
3501 Civic Center Drive, Room 329

San Rafael CA 94903

Attention Clerk of the Board

From Robert C and Loretta S Field
PO Box 824/19825 HW ]

- Marghall CA 94940

APN 106-050-07

Subject; WEARS¥A AT X, PHASE | COMMUNITY WASTEWATER
SYSTEM ASSESSMENT DISTRICT, Protest

Dear Board

This letter is being sent to satisfy the conditions of the following statement in your May 2 2007
ballot letter.

“"Property owners wishing {c preserve the oppertunity to file a lawsuit challenging the
assessment, if levied, are required by the 1913 Act to file a2 wrilten protest and to state therein the
specific grounds of protest. Any grounds of protest not stated in written pretest filed prior te the
close of the public hearing of protests are deemed waived in any subsequent fawsuit and may
not be raised in such tawsuit. "

We will list our protests and-include the reasoning and support for them. There are causes for
action that fall under a Reverse Validation Action, and for a Civil Trial Court Action. We are
listing all of them now because some of the Civil action causes resulted in the formation of the
Zone, and the Assessment District,

Causes for action are.

2. Cause of action, Violation of Prop 218 laW.zssessment

. Districts can on'y be ased o finance z projsct that nas special
bernefi to the affected property cwners. If the projsct is
volantazry, and the properTy oWner can resscnably avold the
service being provided, then there 1s no special benefit to the
property owner. -n the Phase One Owners case, these facts apply,
and under the laws of Prop 2.8 an assessment district car not be
used to finance the project. &dciticnal facts regarding —his are,
the current Phase One Owners septic systems are legal and function correctly. There is
ne pollution of the bay by the Phase Cne homeas, The current septic systems will be legal
under the cumently proposed AB885 rules.

2. Cause of action Violation of Prop 218 law. The Prop 218 law states the

following;

e “No property owner's fee may be more than the cost to provide service fo that property
owner's fand.

o First local governments must estimate the amount of "special bénefit" landowners receive-
or would receive—from a project or service, Special benefit is defined as a particular benpefit to
land and puildings, not-a general benefit (o the public at large or a general increase in property
values. If a project provides both special benefits and general benefits, a local government



may charge landowners only for the cost of providing the special benefit,
Local government must use general revenues {such as taxes) tc pay the remaining portion of the
project or service's cost. in some cases, iccal governmeant may not have sufficient revenues to
pay this cost, or may choose not to pay it. In these cases, a project or service would not be
provided.

» Second, local governments must ensure that no property
owner's assessment is greater than the cost to provide the
improvement or service fo the owner's property. This provision
would require local governments to examine assessment amounts
in detail, potentially setting them on a parcel-by-parcel or block-by-
. block basis. ©

The assessment district engineering report has assigned a single ESD amount of
$19,200.00 for single family homes for full connection to the STEP system. This cost
includes the On lot costs and the common system costs, The assessment also offers a
buy in or standby cost assessment of $19,200.00 for locating a connection box in front of
the owner’s property with no connection or cost for the on fot home system.

Cause of action, The cost being assessed for the buy in /standby option violates
Prop 218 law by not assessing the owner for the actual and reasonable cost to provide the
improvement or service fe the owner's property. The cost to buy in does not require the cost of
the on lot system, and the net cost for buy in must be $19,200.00 less the on lot cost. The correct
and reasonable cost of the buy in should be $5,963.24 based on the engineers report. This would
be the case whether or not the grant money or some other source of revenue was used to pay for
the on ot system. There wouwld be no on 10! system cost. |

Cause of aCthH, The assessment does not charge the owners for the actual and
reasonable cost of the on lot systems. Instead it uses a gift of public funds distributed
unequally between the owners to pay for the on lot systems. Using the engineer’s report the
assessment district is based on, the following numbers would apply. They show the disparity and
unfairness of the counties plan and are a viclation of the Prop 218 law and Gift of Public Funds
law.

The costs should be as follows
To buy in/ standby fee for the commen system only, an option reqmred by the FEIR, $5,963.24

per ESD.
(This number is based gn “NO” on lot cost or averhead included)

The cost for the different On Lot system types with the total estimated cost.

STEP 1 = 352 325.00 ¢r estimated average of 55,540.62 each STEP 1 ESD.Estimated total =
$16,503.86

STEP 2 = $43,125.00 or estimated average of $7,763.00 each STEP 2 ESD. Estimated total =

$17,726.24
STEP 3 = $44,160.00 or estimated average of $10,062.00 each STEP 3 ESD. Estimated total =

$20,025.24
STEP 4 = $132,825.00 or estimated average of $9,878.00 eacn STEP 4 £5D. Estimated tota!

3$12,941.24
STEG $8,325.00 or estimated average of $3,162.00 each STEG. Estimated total = $13,125.24
Cluster STEPS $48,300.00 or estimatad $24,150.00 each cluster STEP. Estimated (otal

$34,113.24

All of these different costs under Prop 218 should be assessed individually to the affacted
property. They are fair and reasonable costs based on the engineers report. The county instead
of doing what the law reguires is assessing all the owners for $19,200.00 per ESD and using the
Gift of Public Funds to pay for the On Lot cost. In addition to that the county is allocating the grant

o
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funds unegually. Although the county states all the owners have the same special benefit and
equal liability for the cost of the system, they are not giving the same equal benefit share of the
grant funds to each owner, The county by distributing the gran money unequally between the
Phase One owners is discriminating against the owners that have better existing septic systems
which would reguire much less capital cost to convert to the new system. It eliminates the option
to just buy info ihe common system. It alsc prejudices the assessment District voting because it
rewards the owners with the most expensive capital cost reqguirements by eliminating them. It also
increases the capital cost of the common system by using all the grant funds to pay UN
proportionaily for all the On Lot Systems. The gift of public funds can only be justified if the county
can prove that it serves a public interest to do so. How you justify unequal allocation of the public
funds | don't know. Additionally the grants were issued for the repair and up grade of existing
septic systems. In at least one case you are using the grant money for paying for a new
and increased capacity system for one of the commercial (The Tavern) owners who
currently does not have an operating septic system or legal live in able building.

3. Cause of action, The County has denied the Phase One Owners
due process. Due process is defined in your government handbook as follows.

“Due Process. In all procedural functions of local government, whether legisiative,
administrative or quasi-judicial, the council must accord due process to the citizens. This
term is not subject to precise definition. but in general means confirming to fundamental
principles of justice and constitutional guarantees. Unfair determinations, such as bias,
predetermination, refusal to hear one person’s side, failure to explain the basis
for council action, and so on, are examples of failure to accord “procedural
due process” and may invalidate some kinds of council action. “Substantive due
process™ means city action may not be arbitrary or capricious and must promote
legitimate municipal purposes.”

The county has denied due process in many ways which have allowed this project to get where

itis now. They are as follows. :
A Failure to mail copies of the DEIR and DFR fo the Phase one owners when they

were released. This prevented any response from the owners to ether report,.
By the time we received the reports the time limit for response was over. Streng
objection to the STEP system over better and cheaper Hi Tech home based

systems would have been made.

B. The county in combination with the ESPG, thé ESPG P1 committee
chaired by a Questa employee, Questa Engineering (hired by the county),
and a number of local owners conspired with each other to produce their
desired outcome. This denied the Phase One owners of the right to vote on
and make important decisions for them selves. Examples of decisions that
were made by the county instead of the Phase One owners are.
Eliminating all the non Phase One owners from the wastewater zone and
not allowing them to vote on the formation of it. By doing this they
insured that they couid pass the Assessment District and get the Zone
petition approved. The 33 Phase One Owners were never polled by anyene
on whether they wanted the STEP system. They were denied the right to a
straw vote on the subject which was announced to them. but cancelled by
a decision of the county and the P1 committee chairman with no notice or

approval. Regarding proper notice and allowing the owners {o vote on the Zone
and formation of the Assessment district. | recelved US mail with Questa's
A4/2772007emall on the same day the Board had the hearing and estzblished the
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assessment District. Hardiy enough time to read every thing and drive to 2 9 am
meeting. | had to reguest that Questa mail their email to everyone to get that.
You used email as the official notification for the Assessment District Formation
which is not a legal way o advise property owners cf some thing that witl allow
the county to charge them for services provided tc their property, Many Phase
One owners dc not have email, and the faw requires thai US mail be used. Due
process was genied o the owners because they were not given erough time to
read and understand what was sent or respond to it. Questa was the only party
who sent email, and they are not the ceunty of Marin, and we all should have
received US mail notification from Marin which we did not” The writers of the
Zone petition did not advise the ocwners of any of the details of what allowing the
Zone meant to them. The owners were not allowed to vote on the Zone. There
were ¢bjections to the Zone in email form, but because the county doesn't
recognized email as an official way to communicate with them, you didn'
acknowledge the complainis. | offer the fact that as of June 1 2007, the Board of
supervisors had not respended to any of my emails to them as proof that emall
communication doesn't count.

« Cause of action, Forced liability for environmental

pollution of the bay, reverse condemnation. tne County is paying
~ for with a gift of public funds, and installing ©n Lot Step systems on the Phase One Owners
property. The county wilt not take ownership of these sysiems or be respensible for any liabitity
the systems bring with them. The county has stated that they will not provide insurance coverage
for any pollution of the bay or property damage which is caused by the On Lot STEP systems and
lateral connections to the commoen system. The owners ¢an not get insurance coverage for the
liability the county is forcing on them from normal home owners insurance. The owners in order to
get insurance must forma home owners association and fund it to accomplish getting insurance
to cover the pollution Liability. The expense of this is not included in the assessment district or in
the proposed O/M assessments. The owners have no control of the On Lot systems and
maintenance of them. The Phase Cwners property is permanently damaged by the County
forcing them to install the On Lot systems and take the liability for them. The County knows that
the owners can not get insurance to cover the liability. Additionalty we received the following
information from our current insurance provider. )

“You have limited coverage for your system backing up in your home. Typically the
damage that results to the residence but not the fine or problem itself.

There would be absolutely no coverage under any homeowners policy for the other
exposures you described.

The coverage you would need if the system is owned by the homeowners and it would
normally be some type of a homeowners association but certainly would not be covered
by your homeowners. If the county owns and maintains the system they would be liable.

Normally sewer projects are funded through an assessment district and the approval of a
certain percentage of the property owners is necessary to make the district happen. The
system you are describing seems fraught with potential problems for the homeowners that
they have no control over. “

The lizbifity to the Phase One Qwners caused by the county is unlimited if insurance can nct be
cbtained. If it can be, the liability is in excess of $2,000,000.C0 per incident. The Town of Tcmales
has already been sued by the Tomales Bay Oyster Companies and lost when their sewer system
fziled and poliuted the bay.



5. Cause of action, illegal gift of public funds. On June 7 2007 we asked Phil

Smith in an email the following questions.

“1. 1 would iike to know why it is legal for the county to use the grant money to pay for the On
Lot Step systems? | would like the specific law that allows you to do this?

3. I'would like tc know why it is legal to distribute the grant money unevenly tc the Phase
One Owners which benefits a minority number of cwners with Step 3 or 4 septic tanks
including the commercial owners, and gives them incentive to vote yes on the

. assessment district?”

© We have not received any response to our questions which is another example of a violation of
due precess. in the past Phil Smith advised us as follows regarding the gift of public funds for
improvements Tor the On Lot Step Systems which benefit the property owner by saying the
following.

Another potential stumbling block with this approach is the Gift of Public
Funds laws in the California Constitution & Codes. It's one thing to use
public grant funds to build a community system as we're proposing, buti'm
advised that it may potentially be difficult from a legal standpoint to spend
all that money on homeowner's individual systems on their own property.”

And in his answer to this question from us.” | found it interesting that none of the
grant money can be used to improve a private home owners septic.” Phil

said.
“ [Smith, Philig] True - unless the District takes cwnership of the wastewater facilities in the

yards - legal instruments are needed for this e.9. easements etc.”

These statements of position from County regarding the Gift of public funds contradict the
‘actions that the County is now intending to take by giving a gift of public funds to private property
owners. The County is aisc allocating the Gift of public funds unevenly between the Phase One
Owners which is a special benefit to the owners with the more aexpensive On Lot system
requirements. This action also gives them incentive to vote for the Assessment District because
of that. The County is getting around the Prep 218 law by assigning all the assessment cost to
the common system by using an iliegal gift of public funds. The County is not taking possassion
of the On Lot systems or taking legal liability for the Cn Lot systems whicli exposes all the Phase
One Owners to unacceptable ligbility for the pollution of the bay that the On Lot systems will
cause. The law regarding Gift of pubfic funas is as follows.

A. Gift of Public Funds

California Constitution, Article 16, Section 0 prohibits making gifts of any
public funds. The state must receive commensurate value whenever its
resources are used, including time. equipment. materials, supplies and
facilities.

B. Limitations Upon Official Action

A




Public Purpoese. All public funds must be expended for public or municipal
purpose and there mav not be a “gift” of public funds for a private purpose. The
taxpayers’ monies cannot be diverted into projects other than those which serve a
public or municipal purpose. An improper expenditure (ot authorized by law}
may result in personal liability of the individual council member.

CALIFORNIA CONSTITUTION
ARTICLE 16 PUBLIC FINANCE

SEC. 6. The Legislature shall have no power to give or to lend, or
to authorize the giving or lending, of the credit of the State, or of
any county, city and county, city, township or other political
corporation or subdivision of the State now existing, or that may
be '

hereafter established, in aid of or to any person, association, or
corporation, whether municipal or otherwise, or to pledge the
credit

thereof, in any manner whatever, for the payment of the liabilities
of any individual, association, municipal or other corporation
whatever; nor shall it have power to make any gift or authorize the
making of any gift, of any public money or thing of value to any
individual, municipal or other corporation whatever;

¢. Cause of action, causing a hazard to public health.

The Ceounty intends to install the STEP common system pipa iine on the edge of HW 1 and
within 4 feet of our public fresh water lines, and the tay's edge. The location of our water
lines will nct allow this to happen. The STEF pipe line must be located as far away from the
bay and the public water lines as possible. The following is a quote from Questa/Norm
regarding this. ) :

“I just finished speaking with Marianne Watada at State Health in Santa Rosa. She
reviewed our drawings showing our proposed plan to install the wastewater force main
with a 4-ft lateral setback and 1-ft vertical clearance below private water lines. She
agreed with our approach and said the design would be acceptable to State Health if
they had jurisdiction over the instailation. However, she will not be providing a written
approval letter hecause they have determined it is not in their jurisdiction uniess there
is a public water system involved. *

You will notice this statement from the SWQCB " However, she will not be providing a
written approval letter because they have determined it is not in their jurisdiction
“uniess there is a public water system involved. “ . The SWQCB has been told by
Questa that there are no public water systems which is not true.
{ sent Norm and Phil the following email April 13 2007.



“| asked Norm last nignt if they got permission fo use the 4 foct offset from the water lines
instead of 10 feet required by the State for sewer line separaticn from water lines.. He said no.
He said your position is that our water line does not exist as far your records are concerned, and
therefore it isn't a problem. Only Phil has to approve installing the STEP pipe line on the shoulder
of the road. This is NOT ok with me or other owners that your decision affects.

Qur water line has been where it is now since 1945, NO permits were required back then,
Considering the fact that other decisions have been made based on your fear of liability, example
not allowing the owners to instzil their own nome systems, | can not understand why you wouid
want to risk contaminating the drinking water of 16 homes when you know the water line is
probably closer then 4 fest from the shouider of the road.

Flease advise and revise the plans for the STEP pipe line.

The follow letter to the Coastal Commission provides detailed information regarding this
action.

“To

North Central Coast District Sonoma San Francisco

Office

Charies Lester, Senior Deputy  marin Daly City, Half Mcon Bay, Pacifica
Director '

Michael Endicott, District San Francisco
Manager '

45 Fremont Street, Suite 2000  San Mateo
San Francisco, CA 94105-2219

(415) 904-5260 or

{415) 904-5200

FAX {415) 904-5400

And Staff

From

Robert C Field

Po Box 824/19825 HW |
Marshall CA 9494

415 663 §181 home

707 765 1325 x105 work

Subject. Permit approval for the Marshall Phase 1 Community Wastewater System &
WARNING of certain pollution of Tomales Bay by the proposed STEP system.

Dear Charles Lester, Senior Deputy Director

Michael Endicott, District Manager

and Staff

I have been a resident of Marin County since 1952, growing up in Tiburon. I moved my family
toe Marshali in 1972 and have lived in the same home since then. I am a commercial fisherman
and iocal business owner. My home is part of the 23 home Phase One Wastewater Zone. [
have been involved with the process the county has been puiting the owners through to get
the STEP system approvad. I am apposed to the STEP system being installed because it wiil
pollute Tomales Bay when it falls. Home based systems are much safer for the bay, do a much
better job of purifying the septic effluent, and are much cheaper and easier to instali then the
STEP system.

There are many reasons why you should not approve the STEP system. They inciude at feast
the following.

The Phase One 33 homes are located on the edge of Tormaies Bay which is in Flood Zone V.
Flood Zone V is the most dangerous ficod zene because it expoeses property and sewer lines
placed close to i, to nigh tides and high wind blown waves in addition to the regular floods -
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and slides caused by heavy rain and run off into the bay. As recently as Jan 1 2006 a large
part of the Marshall Boat Works where the STEP pipe line will be located was washed out by a
combination of 7 foot high tides, heavy rain and two days of 60 MPH wind. Significant damage
was done toe many other homes including mine during this storm. We lost power for an
extended time and the roads in and out of Marshall were blocked. Roads to Inverness were
blocked for days by the flood and slides, It is the current plan of the county to locate the STEP
sewer pipeline less then 10 feet from the edge of Tomales Bay in many piaces and within 4
feet of multipie public fresh water system water lines. The STEP system takes the Septic tank
effluent from 33 homes (9000 gallons per day), pressurizes it with a STEP pump in each of the
current home septic tanks, and feeds it through a small diameter plastic pipe lateral
connection to a 3 inch diameter plastic main sewer line which runs far one mile aiong the side
of Tomales bay. The STEP systems, both the treatment site and home systems are computer
controlled and totally dependant on power, they do not function without power. When the
community lcses power, which is a very common occurrence for us {at least once a week is
typical), the STEP system will not function. When we have our next jan 1 2006 storm and lose
power for days, and the roads are closed, and the sewer pipe line gets washed out by the bay
waters and waves we will experience pollution of Tomales Bay in ways you can’'t imagine. Cur
home non pressurized systems have never polluted the bay, and can't pump the total contents
of the septic tank into the bay because they do not have any pumps. Any of the 33 plus lateral
connections can be run cver ny-a truck and cause polluticn. If the power fails and a home
continues to use water the effluent will back up into the homes and poliute the bay. At ieast
half of the homes are used as weekend rental units which puts ignorant public customers in
the homes most of the time. They don‘t know how to deal with a sewer failure. The other |
homes are for the most part second homes that are lived in 40% of the year. There is no one
around most of the time to catch a systam failure. Thera is no remots monitering engineered
into the current STEP systems at the homes. It is available, but wouldn't work with power
out, but with power on the home systems could be monitored and immediate email or pager
notification can be given if a problem is datected. It alsc provides for a permanent record of
the systems performance.

The system as currently engineerad is an absoiute Hazard to Tomales Bay and it will pailute
it. Here are some comments from a local contractor Tim Furlong, who will be bidding on the
project. He said he questicns the Questa engineering of the system. He said they should not be
putting the sewer line on the home/ Temales Bay side of the road. He sait it should be located on
the east side of HW1 as far away from the bay as possible. That is what Sonoma County made
them do at Gleason Beach. They protected the sewer ling as much as possiblé from the ccean
and high tides, waves and wind. As it is now they will be putling the sewer line within 4 or 5 feet of
the bays edge. He also said that determining where the fresh water lines are and kesping the 4
foot separation would be difficult to do. He said the sewer line will have to be cased in another
pipe when it is located next to a water line which the county doesn't intend to do. He said the
number of lateral connecticns from the main sewer pipe line to the homes should be reduced and
multiple homes should share a lateral which lowers the risk of breakage and pollution. He said the
Gleason Beach design kept the main commoen system on the other side of HW 1 so if the house
did get damaged by the wind and waves and slid or broke away it would not take the sewer line
with it. .

i did a lot of research on what type of system would be better for the Phase One Homes. A home
based high tech system frem Crenco is by far the best solution for upgrading the current septic
systems in the future, The Crenco AdvanTex system
(http/fwww.orenco.com/ots/ots_adv_index.asp j, can be adaptad to the existing septic tank
systems for approximately 310k each. These systems produce output water that is cleaner then
the bay water and can be used for underground watering of your garaen. They are self contained
and can hot pollute the bay. They come with remete internet monitoring that sends email and
pages to anyone concerned about the system along with keeping a permanent record of the
systems performance. The ZIR was wrong when it assessed the vigbility of @ home based
system versus the STEP system. It also did not consider Flood Zone V and the history of
devastating storms Marshall and Tomales Bay have gone through and will again in the future,
I urge you fo vote no on the STEP system, and warn you if you sav ves yvou are voting for
pollution of Tomales Bay.

Best regards
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Robert C Field”

Best regards
Robert and Leretta Field
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