








STATE  OF  CALIFORNIA -- THE  RESOURCES  AGENCY  ARNOLD SCHWARZENEGGER,  Governor 

CALIFORNIA  COASTAL  COMMISSION 
SAN DIEGO AREA 
7575 METROPOLITAN DRIVE, SUITE 103 
SAN  DIEGO,  CA    92108-4421   
(619)  767-2370 

 

Th 18b  Staff Report: 9/24/08 

               Filed:            9/15/08 
 49th Day: 11/3/08 

 Hearing Date: 10/15-17/08 
 
 

STAFF REPORT AND RECOMMENDATION ON APPEAL
SUBSTANTIAL ISSUE

 
LOCAL GOVERNMENT:  City of San Diego  
 
DECISION:  Approved with Conditions 
 
APPEAL NO.:  A-6-PCB-08-87 
 
APPLICANT:  Winten America Pacific Beach, LP  AGENT:  Matt Peterson 
 
PROJECT DESCRIPTION:  Demolition of an existing 24-room hotel and construction of five 

residential condominium units and three visitor-serving condominium units in a three-
story, approx. 15,064 sq.ft. building with a 14 space underground parking garage on a 0.18 
acre oceanfront site. 

 
PROJECT LOCATION:  610 Emerald Street (at its intersection with Ocean Boulevard), 

Pacific Beach, San Diego, San Diego County.  APN 415-581-08 
 
APPELLANTS:  Coastal Commissioners Kruer and Wan 
              
  
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that 
substantial issue exists with respect to the grounds on which the appeal has been filed.  
The primary issues raised by the subject development relate to the Coastal Act and LCP 
requirements to protect oceanfront land suitable for recreational use and to protect public 
access and lower cost visitor-serving facilities.  As proposed, the project would demolish 
24 existing, more affordable traditional hotel units, and replace them with 5 residential 
condominiums and three “vacation units”—units that will be less available to the general 
public both because each unit will be privately owned and subject to owner occupancy, 
and because the units will be more expensive.   
              
 
SUBSTANTIVE FILE DOCUMENTS:  Appeal Forms; Certified Pacific Beach Precise 

Plan; Certified City of San Diego LCP Implementation Plan; City Notice of Final 
Action/CDP and permit findings; Letter (with attachments) from Applicant’s 
Representative dated 9/10/08  
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I.  Appellants Contend That:  The project, as approved by the City, is inconsistent with 
the certified LCP with respect to the protection of oceanfront land suitable for 
recreational use and lower cost visitor-serving facilities.  The project is also inconsistent 
with the public access policies of Chapter 3 of the Coastal Act.  Finally, the LCP 
prohibits residential uses on the ground floor within the CV-1-2 Zone and the proposed 
“vacation units” are residential units that will be rented out. 
              
 
II.  Local Government Action.  The Development Services Staff approved the proposed 
development on 8/6/08.  The conditions of approval address, in part, the following:  
parking, landscaping, building height, best management practices, drainage and a 
restriction on the number of days in a 13-month period that the proposed visitor 
accommodation units on the first level of the project can be occupied by the 
owner/permittee. 
             
 
III. Appeal Procedures.  After certification of a municipality’s Local Coastal Program 
(LCP), the Coastal Act provides for limited appeals to the Coastal Commission of certain 
local government actions on coastal development permit applications.  One example is 
that the approval of projects within cities and counties may be appealed if the projects are 
located between the first public road and the sea.  The grounds for such an appeal are 
limited to the assertion that “development does not conform to the standards set forth in 
the certified local coastal program or the [Coastal Act] public access policies.”  Cal. Pub. 
Res. Code § 30603(b)(1).   
 
After the local government has taken final action on an appealable project, it must send a 
notice of that final action (NOFA) to the Commission.  Cal. Pub. Res. Code § 30603(d); 
14 C.C.R. § 13571.  Upon proper receipt of a valid NOFA, the Commission establishes 
an appeal period, which runs for 10 working days.  Cal. Pub. Res. Code § 30603(c); 14 
C.C.R. § 13110 and 13111(b).  If an appeal is filed during the appeal period, the 
Commission must “notify the local government and the applicant that the effective date 
of the local government action has been suspended,” 14 C.C.R. § 13572, and it must set 
the appeal for a hearing no later than 49 days after the date on which the appeal was filed.  
Cal. Pub. Res. Code § 30621(a). 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the 
sort involved here unless the Commission determines that no substantial issue is raised by 
the appeal.  If the staff recommends “substantial issue” and no Commissioner objects, the 
Commission will proceed directly to the de novo portion of the hearing on the merits of 
the project, then or at a later date. 
 
If the staff recommends “no substantial issue” or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue.  It takes a 
majority of Commissioners present to find that no substantial issue is raised.  If 
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substantial issue is found, the Commission will proceed to a full public hearing on the 
merits of the project either immediately or at a subsequent meeting.  If the Commission 
conducts the de novo portion of the hearing on the permit application, the applicable test 
for the Commission to consider is whether the proposed development is in conformity 
with the certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Coastal Act requires that, for a permit to be granted, a finding 
must be made by the approving agency, whether the local government or the Coastal 
Commission on appeal, that the development is in conformity with the public access and 
public recreation policies of Chapter 3 of the Coastal Act.   
 
The only persons qualified to testify before the Commission at the “substantial 
issue” stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government.  
Testimony from other persons must be submitted in writing.  At the time of the de novo 
portion of the hearing, any person may testify. 
              
 
IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION:  I move that the Commission determine that Appeal No.  
                             A-6-PCB-08-87 raises NO substantial issue with respect to 

the grounds on which the appeal has been filed under 
                            § 30603 of the Coastal Act. 
 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Following the staff recommendation will result in failure of the 
motion and thus a de novo hearing on the application and adoption of the following resolution and 
findings.  If the Commission does not follow the staff recommendation, it will result in passage of 
the main motion and thus a finding of No Substantial Issue and the local action will become final 
and effective.  The motion passes only by an affirmative vote of the majority of the appointed 
Commissioners present.  
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-6-PCB-08-87 presents a substantial issue with 
respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act 
regarding consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 
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V.  Findings and Declarations. 
 
The Commission finds and declares as follows: 
 
        1.  Project Description.  The proposed project would demolish an existing 24-unit hotel and 
construct a new 3-story, approx. 15,064 sq.ft., condominium building with three visitor-serving  
condominiums on the ground floor and five private residential condominiums on the second and 
third floors.  Parking will be provided in an underground garage which will incorporate a car 
stacker to provide parking for 14 vehicles.  The number of existing parking spaces is seven, 
provided on Ocean Boulevard.  The subject site is located on an oceanfront lot at the northwest 
corner of Emerald Avenue and Ocean Boulevard in the community of Pacific Beach in the City 
of San Diego.  The project plans show that some units will have kitchenettes.     
 
The three ground floor “visitor-serving condominium units” will operate similar to condo-hotel 
units; that is, each unit would be purchased by an individual owner.  As conditioned by the City, 
owners’ stays would be limited to no more than 90 days in any 12-month period, not more than 
25 days consecutively, and not more than 25 days in any 50-day period.  The three units on the 
ground floor will be sold as condominium units.  During the times that the owners do not occupy 
the units, they will be made available to the general public through a vacation rental program.   
 
Other aspects of the project include the vacation of a portion of Ocean Boulevard and removal of 
the private driveway and private parking from Ocean Bouelvard (paper street) and restoration of 
the portion of Ocean Boulevard seaward of the project site to public use which will include 
installation of grass/turf, etc. for public passive recreational use.  Ocean Boulevard is currently 
used for vehicular access and parking for the existing hotel.   
 
The standard of review is the certified City of Pacific Beach Local Coastal Program and the 
public access and recreation policies of the Coastal Act.  The subject site is located between the 
first public road (Mission Boulevard) and the Pacific Ocean.  Thus, the grounds for appeal are 
consistency with the certified LCP and the public access and recreation policies of the Coastal 
Act.   
 
        2.  Land Use/Consistency with the Certified Land Use Plan.  The subject site is 
zoned C-V-1-2 (Commercial-Visitor) in the certified LCP.  According to the certified 
Pacific Beach Land Use Plan (LUP), the entire site is designated Visitor Commercial.   
 
The certified LUP contains a policy that states:  
 

Specific commercial areas in Pacific Beach shall be designated for office, regional, 
community, neighborhood and visitor-serving commercial uses (see Figure 11).   
 

Figure 11 shows the entire area west of Mission Boulevard between Pacific Beach Drive 
and Chalcedony Street as designated for Visitor Commercial use.  This area includes the 
project site.   
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In addition, the certified Pacific Beach Land Use Plan also contains the following policy: 
 

Designate the Mission Boulevard commercial area for visitor-serving commercial areas.  
Apply a commercial zone to Mission Boulevard that will meet a variety of needs for existing 
and future resident and visitor populations.  An emphasis shall be placed on meeting the 
unique needs of destination visitors (tourists) who often initially access the beach area with 
automobiles.  Promote destination parking at hotels, with pedestrian-friendly visitor uses and 
activities nearby.  North of Diamond Street, limit uses to multi-family residential and hotels, 
some with ancillary on-site commercial uses such as recreational and health facilities, beauty 
shops, snack bars and dry cleaners.  [p. 44] 

 
The certified Land Development Code states the following regarding the C-V-1-2 Zone: 
 

Section 131.0505 - Purpose of the CV (Commercial-Visitor) Zones 
 

(a) The purpose of the CV zones is to provide area for establishments catering to the 
lodging, dining, and recreational needs of both tourists and the local population.  
The CV zones are intended for areas located near employment centers and areas 
with recreational rezones or other visitor attractions.   

 
(b) The CV zones are differentiated based on development size and orientation as 

follows: 
 

• CV-1-1 allows a mix of large-scale, visitor-serving uses and residential uses 
• CV-1-2 allows a mix of visitor-serving uses and residential uses with a pedestrian 

orientation 
 
With regard to residential uses in this zone, the LDC contains the following footnote: 
 

2 Residential use and residential parking are permitted only as part of a mixed-use 
(commercial/residential) project.  Non-owner occupants must reside on the premises 
for a minimum of 7 consecutive calendar days.  Within the Coastal Overlay Zone, 
residential uses and instructional studios are not permitted on the ground floor.   

 
As noted above, the purpose of these provisions is to promote commercial uses that cater to 
visitors to the community, which often include coastal tourists.  Given the proximity of the site to 
the ocean, it is important to retain visitor-commercial uses to accommodate coastal visitors in 
this nearshore area.  As noted above, the proposed project would remove a 24-unit hotel and 
replace it with 3 condominium “vacation units” and 5 residential condominium units.  The 
certified LUP supports retention of the existing visitor-serving hotel units, consistent with the C-
V-1-2 zone. In addition, the C-V-1-2 zone prohibits residential development on the ground floor.  
Thus, the three residential units which will be rented out for some portion of the year are 
inconsistent with the underlying zone.  Therefore, as approved by the City for the demolition of 
an existing visitor-serving priority use (hotel) and replacement with essentially an 8-unit 
residential condominium building (including three ground floor visitor-serving “vacation units”), 
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the proposed project appears to be inconsistent with the provisions of the certified LUP cited 
above and therefore raises a substantial issue. 
 
       3.  Public Access/Lower-Cost Visitor-serving Commercial.  The appellants contend that the 
project, as approved by the City, is inconsistent with the certified LCP in that approval would 
reduce public access, fail to promote tourist commercial uses, and adversely impact recreational 
and lower-cost, visitor-serving uses.  Thus, appellants also assert that the proposed project is 
inconsistent with the public access policies of Chapter 3 of the Coastal Act.  
 
Numerous sections of the Coastal Act require that public access and public recreational facilities 
be provided, promoted, and protected.  Section 30210 requires that maximum access and 
recreational opportunities shall be provided for all the people.  Section 30213 requires that lower 
cost visitor and recreational facilities be protected, encouraged, and provided—preferably public 
recreational opportunities.  Section 30221 requires that oceanfront land suitable for recreational 
use be protected for recreational use and development unless present and foreseeable future 
demand for public or commercial recreational activities that could be accommodated on the 
property is already adequately provided for in the area.  Section 30222 prioritizes the use of 
private lands suitable for visitor-serving commercial recreational facilities that are designed to 
enhance public opportunities for coastal recreation, over private residential, general industrial, or 
general commercial development. 

 
The public access and recreation policies of the Coastal Act call for protection of public access 
and recreational opportunities as well as lower cost visitor and recreational facilities.  In reliance 
on these policies, the certified LUP has a policy that states: 
 

Recreation and Visitor Serving Facilities.   
 
The Commercial element recommends retaining existing commercial areas in 
proximity to the beach and bay with a commercial and visitor serving focus, while 
still providing community goods and services.  [p. 22] 

 
Pursuant to the public access policies of the Coastal Act, and particularly Section 30213, the 
Commission has the responsibility to ensure that a range of affordable facilities be provided in 
new development along the coastline of the state.  The expectation of the Commission, based 
upon several precedents, is that developers of sites suitable for overnight accommodations will 
provide facilities which serve people with a range of incomes.  However, that is not the case with 
the subject development.  The project, as approved by the City, will remove 24 moderate to high 
cost hotel units and replace them with 3 “quasi-residential” high cost visitor condominiums and 5 
residential condominiums.   
 
The applicant has indicated that the current room rates for the existing hotel are not lower cost 
($180 - $350 per night/peak season and $119 - $159 per night/off peak season).  The three 
visitor-serving condominium units proposed on the ground floor will be “high-end” in terms of 
cost for lodging (estimated to be $299 - $499 per night/peak season and $160 - $200 per 
night/off peak season).      
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The applicant conducted a survey of existing visitor-serving accommodations in the area which 
indicates that there are a total of 3,711 hotel units within 3 miles of the subject site (although the 
survey does not include the rates for these units).  Absent the information on rates at these 
facilities, it cannot be determined if there is an existing reservoir of lower cost visitor-
serving/overnight accommodations in this nearshore community.  However, given that the 
proposed development results in the removal of a 24-unit hotel in an area specifically designated 
for commercial-visitor uses, this could impact the supply of existing visitor-serving 
accommodations in the nearshore area.  Hotels represent high-priority tourist facilities.  The 
project therefore does not propose to maintain the existing visitor serving units nor develop new 
lower cost overnight accommodations.  As such, the visitor-serving facilities on this site will be 
diminished.  Further, the demolition of an existing hotel located in close proximity to the ocean 
is not consistent with the Coastal Act policies which reserve lands for and prioritize visitor-
serving, commercial and recreational facilities.  In addition, the City failed to require the 
applicant to address the feasibility of rehabilitating the existing 24-unit hotel such that there 
would be no loss of visitor-serving units.   
 
In addition, the condominium form of ownership raises concerns regarding the long-term 
security and viability of visitor amenities on the subject site.  Some of the questions raised 
include the means by which the units will be made available for public rental, the amount of time 
and time of year during which units will be available to visitors, and responsibility for on-going 
and long-term maintenance of the units and public areas.  However, other than limiting the 
number of days an owner can stay in his/her unit, the City did not condition the permit to address 
these other important management issues to assure the units are made available to the visiting 
public.  In addition, due to its prime location adjacent to the beach, public amenities, and 
accessibility, it may be most appropriate to develop the subject site only with a use that truly and 
exclusively serves the visiting public by providing year-round overnight accommodations in all 
rooms.   

In summary, the City has not adequately addressed the development’s conformity with LCP 
standards regarding lower-cost visitor-serving accommodations.  Therefore, the Commission 
finds that a substantial issue exists with respect to the consistency of the local government action 
with the City's certified Local Coastal Program and above cited policies of Chapter 3 of the 
Coastal Act.   
 
 
 (G:\San Diego\Reports\Appeals\2008\A-6-PCB-08-087 Winten America PB  LP SI stfrpt.doc) 
 
















































































