STATE OF CALIFORNIA—THE RESOURCES AGENCY

ARNOLD SCHWARZENEGGER, G OV ER NO R

CALIFORNIA COASTAL COMMISSION
45 FREMONT, SUITE 2000
SAN FRANC ISCO, CA 94105- 2219
VOICE (415) 904- 5200
FAX ( 415) 904- 5400
TDD (415) 597-5885

Th 9

Staff: E. Haley/A. McLendon-SF
Staff Report:
October 2, 2008
Hearing Date: October 16, 2008

STAFF REPORT AND FINDINGS
FOR CONSENT CEASE AND DESIST ORDER

CEASE AND DESIST ORDER:

CCC-08-CD-08

RELATED VIOLATION FILE:

V-6-97-003

PROPERTY LOCATION:

On and seaward of 858-860 Neptune Avenue, City of
Encinitas, San Diego County, APN 254-311-05

DESCRIPTION OF PROPERTIES: Coastal bluff and beach property in San Diego County,
at and inland of Beacon’s Beach, approximately 150
meters west of US 101, City of Encinitas.
PROPERTY OWNER OF
858-860 NEPTUNE AVENUE:
VIOLATION DESCRIPTION:

Richard and Lupe Sonnie
1) Unpermitted development including, but not limited
to, grading of bluff slope, placement of gravel on bluff
face, and unpermitted construction of bluff top deck.
2) Development inconsistent with Emergency Permits
6-96-84-G, 6-96-117-G, 6-00-171-G, and 6-01-042-G,
and failure to obtain follow-up regular coastal
development permits to authorize temporary emergency
work (including grading and construction of a seawall)
as permanent development.

SUBSTANTIVE FILE DOCUMENTS:

1. Public Records contained in Cease and Desist Order
File No. CCC-08-CD-08
2. Emergency Permit Nos. 6-96-84-G, 6-96-117-G, 600-171-G, and 6-01-042-G.
3. City of Encinitas Local Coastal Program
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4. Exhibits 1 through 31
CEQA STATUS:

I.

Exempt (CEQA Guidelines (CG) §§ 15061(b)(3)),
and Categorically Exempt (CG §§ 15061(b)(2),
15307, 15308, and 15321).

SUMMARY OF STAFF RECOMMENDATION AND FINDINGS

Staff recommends that the Commission approve a Consent Cease and Desist Order, (“Consent
Order”) to require Richard and Lupe Sonnie, and Monica Sonnie acting as their representative,
(collectively referred to hereinafter as “Respondents”) to cease and desist from engaging in or
maintaining unpermitted development, and to apply for a coastal development permit(s)
(“CDP”s) as required by previously issued Emergency coastal development permits (“EP”s) to
authorize completed temporary emergency work (including grading and construction of a
seawall) as permanent development at and immediately seaward of property located at 858-860
Neptune Avenue, City of Encinitas, San Diego County, APN 254-311-05 (collectively, the
“subject property”) (Exhibits #1 and #2). Commission staff has worked closely with
Respondents to reach an agreement on the following Consent Order to resolve these issues
amicably and appreciates their cooperation. Respondents, through the Consent Order, have
agreed to resolve all Coastal Act violation matters addressed herein, including resolving Coastal
Act claims under Section 30805 and 30822 of the Coastal Act.
The subject property is located on a coastal bluff at and inland of Beacon’s Beach, approximately
150 meters west of US 101, in Leucadia, one of the 5 communities that make up the City of
Encinitas, in San Diego County.1 The bluff along this stretch of Neptune Avenue has eroded
back to the point that some houses are being threatened by bluff failure and wave run-up. In
June 1996, and then again in May 1999, landslides occurred across a portion of the bluff on
Respondents’ property and the properties immediately downcoast. Between 1996 and 2005
Respondents and the owner of a neighboring property, Mr. Mike Brown, attempted to stabilize
the bluff on their properties. Both separately and jointly, Respondents and Mr. Brown obtained
several EPs to authorize temporary development consisting of construction of various shoreline
protection devices, none of which were ever permanently authorized by follow up CDPs;
therefore, all development temporarily authorized remains in violation of the Coastal Act and the
City’s LCP. In addition, the violations at issue in this report include additional development not
authorized by either a CDP or an EP, as discussed more fully herein.

1

The City of Encinitas has a certified Local Coastal Program giving it primary permitting and
enforcement jurisdiction over the subject property to the toe of the bluff. The Commission has exclusive
Coastal Act permitting and enforcement jurisdiction over the development at, and seaward of, the toe of
the bluff and exclusive authority to issue Emergency CDPs in both areas. In this case, the City of
Encinitas has formally requested that the Commission be the lead agency in the enforcement actions in
both areas (Exhibit #3 & #4).
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Unpermitted Development
The unpermitted development that is the subject of this proceeding includes grading of a coastal
bluff slope, placement of gravel on the bluff face, and construction of a deck on the top of and
cantilevered over a coastal bluff, all without a CDP. In addition, this proceeding involves the
failure to obtain follow-up CDPs to authorize temporary emergency work, including: 1) grading,
2) installation of a “deadman” stabilization system on the top of the bluff, 3) installation of a soil
anchor system and shotcrete retaining wall below the bluff edge, 4) construction of a 100-foot
long, 27-foot high seawall, 5) construction of a 50-foot long, 50-foot high upper bluff retaining
wall, and 6) construction of an upper bluff wall with a working bench, as permanent
development.2 Finally, Respondents failed to comply with numerous aspects of their Emergency
Coastal Development Permits by failing to construct the protective devices based on the
approved plans, failing to colorize and texturize the shoreline protective devices to mimic the
natural bluff face, and failing to submit CDP applications to allow the Commission and the City
of Encinitas to fully review the project to ensure its consistency with the Coastal Act and the
City’s LCP.
Emergency CDPs
As provided for in the Coastal Act and implementing regulations, the Executive Director of the
Commission can issue Emergency Permits in limited circumstances, and generally conditions
these on either later applying for and obtaining a full CDP, or removing the development that
was installed or placed on the property. This is to ensure consistency with the Coastal Act
requirements as required by the Coastal Act. Obviously, a full review of the project,
consideration of alternatives, analysis under the Coastal Act, public hearing and public comment
is not possible for Emergency Permits, which are issued under tight timeframes for exigent
circumstances. Therefore, EPs are legally temporary measures, to be followed up by the regular
CDP process, which provides for the fuller review and public input.
In this particular case, several Emergency Permits were issued separately to Respondents and to
their neighbor, Mr. Brown, for almost identical work, and some EPs were issued to both
Respondents and Mr. Brown as co-applicants. Respondents obtained EPs 6-96-84-G to
construct a “deadman” stabilization system on the top of the bluff and 6-96-117-G to install a
soil anchor system and shotcrete retaining wall below the bluff edge on the face of the bluff. The
EPs obtained as co-applicants with Mr. Brown were 6-00-171-G, for the construction of a 100foot long, 27-foot high seawall and 50-foot long, 50-foot high upper bluff retaining wall with
both walls to be colored and texturized to mimic the natural bluff face; and 6-01-042-G for the
construction of an upper bluff wall with a working bench.
The conditional approval of the temporary work authorized by all of the EPs listed above
specifically included a requirement that Respondents either submit a complete CDP application
2

The location of most of the development authorized by the EPs has been covered by the unpermitted gravel that
Respondents placed on the face of the coastal bluff. Respondents are unable to confirm which items, if any, were
actually installed on the property, and the co-applicant on many of the EPs, Mr. Brown, has not provided such
information to Commission staff or to the City of San Diego. These items will be addressed in the context of the
CDP application process.
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to seek permanent authorization for the development within a specified time period, or remove
the development in accordance with the deadlines imposed within the conditions of the EPs. In
fact, all of Respondents’ EPs specifically required them to either apply for a regular CDP within
60 days, or remove the emergency work within 150 days (or within 180 days in the case of
Emergency Permit 6-96-117-G). Though Respondents and Mr. Brown as co-applicant submitted
some materials to the Commission as part of an application for a regular CDP (No. 6-02-93),
Respondents and Mr. Brown failed to “complete” the application even after requests were made
by Commission staff listing the specific information required and setting deadlines to submit
such information and complete the application. Respondents also submitted application materials
to the City for a local coastal development permit, but did not complete that process, as well.
The development remains in place without a permit and therefore is a current violation of the
Coastal Act and the City’s LCP. In addition, as noted above, some of the development was not
authorized even temporarily by an EP and is also unpermitted development and a violation of the
Coastal Act.
Jurisdiction
The LCP for the City of Encinitas (“City”) was effectively certified on November 17, 1994. The
unpermitted development at issue in this report occurred both on land owned by the Respondents
and property owned by Mr. Mike Brown, in addition to land seaward of Respondents’ and Mr.
Brown’s properties. This enforcement action addresses the development on the property owned
by Respondents and any land seaward of Respondents’ property.3 Respondents’ property is
located within the City’s LCP area with the coastal bluff portion of the property extending down
to the toe of the bluff, which is the beginning of the Commission’s permitting jurisdiction since,
pursuant to California Public Resources Code (“PRC”) section 30519(b), the Commission retains
permitting jurisdiction over areas that are below the mean high tide line (“MHTL”). The
Commission also has permitting jurisdiction over the seawall at the toe of the bluff since it
touches both the MHTL sand and the bluff and is therefore in both the City’s and Commission’s
jurisdictions, and requires permits from each agency (pursuant to Section 30.80.040.B. of the
City’s LCP)4. In addition, the Commission has jurisdiction over these violations since it issued
the original EPs at issue in the violation.
The Commission has enforcement jurisdiction in this case because some work is at or below the
MHTL, and the City has formally requested, in both written and verbal form, and given
authorization for the Commission to be the lead agency for any necessary enforcement
proceedings regarding the development landward thereof (Exhibit #3 & #4). (See discussion
following).

3

The unpermitted development located on and seaward of Mr. Brown’s property is being addressed in a separate
enforcement matter. This Consent Order only addresses the unpermitted development that is located on and seaward
of Respondents’ property.
4
Section 30.80.040.B. of the City’s LCP states, “Where a proposed project straddles the boundaries of the… City's
coastal development permit jurisdiction and Coastal Commission's permit jurisdiction, the following procedures
apply: 1. The applicant must obtain separate coastal development permits from each jurisdiction….”
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Commission’s Authority
PRC section 30810 states that the Commission may issue a Cease and Desist Order whenever it
determines that someone has undertaken “any activity that (1) requires a permit from the
commission without securing the permit or (2) is inconsistent with any permit previously issued
by the commission…” PRC section 30810 also states that the Commission may issue a Cease
and Desist Order “to enforce any requirements of a certified local coastal program., under any of
the following circumstances: (1) The local government… requests the commission to assist with,
or assume primary responsibility for, issuing a cease and desist order [or] (2) [t]he commission
requests and the local government… declines to act, or does not take action in a timely manner,
regarding an alleged violation which could cause significant damage to coastal resources.”
In this case, the City has requested that the Commission assume primary responsibility for
issuing a cease and desist order to resolve the subject violation for the area that lies within the
City’s permit jurisdiction area.
As described in more detail below, the unpermitted activity that has occurred on the subject
property clearly meets the definition of “development” set forth in Section 30106 of the Coastal
Act and Section 30.04 of the City’s LCP. No CDP was issued by the Commission or the City for
the development; therefore, the development was undertaken in violation of PRC Section 30600
(generally requiring a CDP for all development in the Coastal Zone) and the City’s LCP, as
described more fully below.
As noted above, a tentative settlement of this matter (Consent Order) has been reached, as more
fully described herein and as reflected in Exhibit #31. Staff recommends that the Commission
approve this Consent Order.

II.

HEARING PROCEDURES

The procedures for a hearing on a Cease and Desist Order are outlined in Title 14, Division 5.5,
Section 13185 of the California Code of Regulations (CCR).
For a Cease and Desist Order hearing, the Chair shall announce the matter and request that all
parties or their representatives present at the hearing identify themselves for the record, indicate
what matters are already part of the record, and announce the rules of the proceeding including
time limits for presentations. The Chair shall also announce the right of any speaker to propose
to the Commission, before the close of the hearing, any question(s) for any Commissioner, at his
or her discretion, to ask of any other party. Staff shall then present the report and
recommendation to the Commission, after which the alleged violator(s) or their representative(s)
may present their position(s) with particular attention to those areas where an actual controversy
exists. The Chair may then recognize other interested persons after which time Staff typically
responds to the testimony and to any new evidence introduced.
The Commission will receive, consider, and evaluate evidence in accordance with the same
standards it uses in its other quasi-judicial proceedings, as specified in Title 14, CCR Section
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13186, incorporating by reference Section 13065. The Chair will close the public hearing after
the presentations are completed. The Commissioners may ask questions to any speaker at any
time during the hearing or deliberations, including, if any Commissioner chooses, any questions
proposed by any speaker in the manner noted above. Finally, the Commission shall determine,
by a majority vote of those present and voting, whether to issue the Cease and Desist Order,
either in the form recommended by the Executive Director, or as amended by the Commission.
Passage of a motion, per Staff recommendation or as amended by the Commission, will result in
issuance of the Cease and Desist Order.

III.

STAFF RECOMMENDATION

Staff recommends that the Commission adopt the following motion:
Motion:
I move that the Commission issue Consent Cease and Desist Order No.
CCC-08-CD-08 pursuant to the staff recommendation.
Staff Recommendation of Approval
Staff recommends a YES vote. Passage of this motion will result in the issuance of Consent
Cease and Desist Order CCC-08-CD-08. The motion passes only by an affirmative vote of the
majority of Commissioners present.
Resolution to Issue Consent Cease and Desist Order:
The Commission hereby issues Consent Cease and Desist Order No. CCC-08-CD-08, as set forth
below, and adopts the findings set forth below on grounds that development requiring a coastal
development permit from the Commission has occurred without such a permit having been
issued and that development has occurred in non-compliance with previously issued emergency
coastal development permits, and development requiring a coastal development permit from the
City of Encinitas has also occurred without such a permit having been issued, in violation of the
requirements of the City of Encinitas’ certified Local Coastal Program.
IV.

FINDINGS FOR ISSUANCE OF CONSENT CEASE AND DESIST ORDER NO.
CCC-08-CD-085

A.

Description of Violation

The subject matter of this Consent Cease and Desist Order includes the unpermitted grading of a
coastal bluff slope, placement of gravel on the bluff face, and construction of deck on the top of
5

These findings also hereby incorporate by reference Section I of the October 2, 2008 staff report (“Staff
Report and Findings for Issuance of Consent Cease and Desist Order”) in which these findings appear,
which section is entitled “Summary of Staff Recommendation and Findings.”
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and cantilevered over a coastal bluff. In addition, this proceeding involves non-compliance with
previously issued Emergency Coastal Development Permits (including grading and construction
of multiple shoreline protective and bluff stabilization devices) and the failure to obtain followup CDPs to authorize the temporary emergency work as permanent development, as discussed
more fully throughout this staff report.
B.

Background: History of Violation on the Subject Properties

The history of this enforcement case dates back several years and was preceded by the failure of
a coastal bluff on Respondents’ and neighboring properties. The Commission staff has made
many attempts over the years to resolve the violations in this area.
Following the bluff failure, Respondents and their neighbors applied for and received several
emergency CDPs from the Commission (both separately and as co-applicants). On June 7, 1996,
the Executive Director of the Commission issued EP 6-96-84-G to Respondents to construct a
“deadman” stabilization system on the top of the bluff and removal of portions of an existing
deck (Exhibit #5). Respondents’ neighbors applied for and received similar EPs for the same
development (Exhibit #6). As with all the EPs issued to Respondents and their neighbors (as
discussed below) as a condition of issuance of EP 6-96-84-G, Respondents and the others
obtaining the EPs were required to apply for a follow-up regular CDP within 60 days of the
issuance of the EP to authorize the temporary emergency work as permanent development to
allow for Commission staff to more fully review the development to ensure its consistency with
Chapter 3 of the Coastal Act. Respondents and the others obtaining the EPs were required to
remove all development temporarily authorized by the EP if they did not receive a follow-up
regular CDP within 150 days of the June 7, 1996 issuance date. Respondents and the others
obtaining the EPs neither submitted a “complete” CDP application to retain the temporary
development nor did they remove the development as required by the EPs.
Approximately 2 months later, on August 16, 1996, the Executive Director of the Commission
issued EP 6-96-117-G to install a soil anchor system and shotcrete retaining wall below the bluff
edge on the face of the bluff (Exhibit #7). Respondents’ neighbors applied for and received
similar EPs for the same development (Exhibit #8). This EP also required Respondents to
submit a follow-up CDP application within 60 days of the issuance date or remove all
development within 180 days if a CDP was not received.6 Respondents and the others obtaining
the EPs neither submitted a CDP application to retain the temporary development nor did they
remove the development as required by the EPs.
On March 12, 1997 Commission staff sent Respondents a Notice of Violation letter (“NOV”)
regarding violation of the Coastal Act and EP Nos. 6-96-84-G and 6-96-117-G, issued for
construction of a “deadman” stabilization system on the top of a coastal bluff (Exhibit #9). This
letter notified Respondents that under those EPs, Respondents had 60 days to apply for a
permanent CDP. This letter also stated that Commission staff had confirmed that Respondents
had also constructed a new deck that extended over the bluff edge, without authorization from
the City or the Commission and in violation of the City’s LCP. The letter requested that the deck
6

The EPs issued to Respondents’ neighbors had the same required for submittal of follow-up CDP applications.
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be removed. Around this same time, the City also issued two NOVs, on May 2, 1997 and
August 6, 1997, respectively (Exhibit #10 and #11). In an attempt to fully resolve the violations,
on August 20, 1997, a Notice of Intent (“NOI”) to commence Cease and Desist Order
Proceedings was sent to Respondents (a separate NOI was sent to Mr. Brown since Mr. Brown
had undertaken the same unpermitted development on his property) as a result of their noncompliance with the conditions of the EPs to submit a complete CDP application and to address
new unpermitted development undertaken on Respondents property (Exhibit #12).
On September 11, 1997, the City formally asked the Commission to take primary enforcement
responsibility over the violations on Respondents’ property and on Mr. Brown’s property
(Exhibit #3).
On December 1, 1997, Respondents wrote to the Commission stating that they intended to obtain
the required permits but they felt that the fees required for such permits were prohibitive. They
also stated that there were issues with the need to “de-water” the bluff to increase stabilization
that would require several neighbors working together (Exhibit #13). On December 17, 1997,
Commission staff responded to this letter and agreed that a comprehensive solution to stabilizing
the bluffs may be advisable and that such a solution would necessitate the neighbors all working
together (Exhibit #14). Commission staff indicated its willingness to forestall further
enforcement action for the moment in the hopes that these issues could be resolved, and on the
condition that the respondents agree to toll any applicable statutes of limitation. Commission
staff requested that Respondents sign and return a Waiver of Legal Argument before December
31, 1997, to provide additional time for the parties to work out a resolution of the violation.
On December 23, 1997, a letter was also sent from Commission staff to Mr. Brown regarding the
fact that the Respondents had been in communication with the Commission. The letter was to
inform Mr. Brown of the progress of the Respondents’ case, as the facts were so similar to, and
even intertwined with, the situation on Mr. Brown’s property. A copy of the December 17, 1997
letter to the Respondents was attached to this letter sent to Mr. Brown.
On December 2, 1999, Commission staff sent a letter to Respondents again notifying them that
the conditions of the EPs still had not been met and that the newly constructed deck was still
unpermitted (Exhibit #16). During the previous 2 years enforcement action had been suspended
during litigation between Respondents/Mr. Brown and the City. The litigation filed by
Respondents/Mr. Brown was dismissed; and therefore, to recommence enforcement proceedings,
Commission staff set a new deadline of December 23, 1999, to submit a complete CDP
application. Instead of submitting a CDP application as required, on May 18, 1999, Respondents
submitted an application for a new EP to stabilize the bluff after a new bluff failure. The
Executive Director did not issue this EP due to the fact that Respondents did not provide
Commission staff with sufficient information to conclude the an Emergency (as that term is
defined by the Coastal Act and its implementing regulations) existed.
In a December 22, 1999 letter to Commission staff, Respondents requested a 60 day extension to
the deadline to allow time to gather necessary information to submit a complete CDP application
(Exhibit #17). On February 14, 2000, in an attempt to again get a resolution of the violations, the
Executive Director sent to Respondents and their neighbor a second NOI to commence cease and
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desist order proceedings (Exhibit #18).7 This NOI also granted the 60-day extension to submit a
CDP application with the condition that they propose to the City: 1) the removal or relocation of
the unpermitted deck to conform to the City’s LCP, 2) the removal of all failed bluff-stabilization
material, and 3) a new bluff protection plan. If Respondents failed to meet these conditions
Commission staff intended to commence formal enforcement proceedings against them. A blank
SOD form was attached for Respondents and Mr. Brown to complete and submit by March 15,
2000.
Over the next several months, Respondents’ neighbor, Mr. Brown, acted as the main contact
person relating to the violations on both Respondents’ and his properties. No CDP application
was submitted and the violations on both properties continued.
On May 5, 2000, having not received any additional application materials, Commission staff sent
a letter to Mr. Brown informing Mr. Brown that the permit application for shoreline protection
for the properties was still incomplete (Exhibit #19).
Again, instead of submitting the required CDP application to the City and Commission, on
March 8, 2000, Respondents and Mr. Brown requested yet another Emergency Permit. The
Emergency Permit application remained incomplete for several months because Mr. Brown did
not submit all necessary information to allow Commission staff to adequately review the request
(Exhibit #20). On November 20, 2000, the Commission approved a joint EP (6-00-171-G) to
Mr. Brown and Respondents, for the construction of a 100-foot long, 27-foot high seawall and
50-foot long, 50-foot high upper bluff retaining wall with both walls to be colored and texturized
to mimic the natural bluff face to construct a 100 ft. long (Exhibit #21).
On March 12, 2002 Commission staff again attempted to resolve the violations and sent Mr.
Brown and Respondents a letter stating that not only had they again failed to submit the required
CDP application but that the development at the subject properties was not in compliance with
any approved plans of any EP and that, in addition, new unpermitted development had been
placed on the properties (Exhibit #22). This unpermitted development included a bluff top deck,
grading and reconstruction of the bluff slope at a higher elevation than approved in the EP, and
the placement of several tons of gravel on the face of the bluff. This letter set yet another
deadline of March 22, 2002 to contact Commission staff, and a deadline of April 12, 2002 to
resolve the violations.
On May 22, 2002, Respondents sent a letter to the Commission expressing both the
Respondents’ and Mr. Brown’s desire to join as co-applicants in the permit application process
(Exhibit #23). Respondents stated that they expected to submit a final and complete permit
application to Commission staff within two weeks of the letter, as Respondents were waiting to
hear back from the City. In response, on May 29, 2002, the Commission sent a letter to both the
Respondents and Mr. Brown stating that a complete CDP application needed to be submitted
immediately in order to remedy the violations that were still in place on their properties. The
following day (May 30, 2002) Commission staff received a fax from Respondents stating that

7

The same NOI was also sent to Mr. Brown.
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they were currently in the process of compiling their complete CDP application but were delayed
in getting the application packet (Exhibit #24). Respondents again asked for additional time.
On June 13, 2002, Commission staff received a partial CDP application (No. 6-02-093) from
Respondents and Mr. Brown. On July 11, 2002 Commission staff sent a letter to both Mr.
Brown and Respondents, noting that the CDP application was incomplete (Exhibit #25). Also
the letter reminded the parties that any permits for development on the bluff top and face needed
to be approved by the City, as the City has permit jurisdiction landward of the toe of the bluff.
The letter clarified that the Commission only has regular permit jurisdiction over the seawall
which is located at the base of the bluff. The letter also informed Respondents and Mr. Brown
that to be complete, the application submitted still was missing the following elements: 1)
approval of the seawall from the City, 2) approval from other applicable agencies as the beach is
a public beach, 3) three copies of complete plans for the seawall, and 4) plans, which, when
complied with, would visually conform the seawall to the surroundings natural bluff.
Commission staff also stated in this letter that the wall would most likely cause beach loss due to
preventing sand supply from reaching the beach. In turn, the Commission intended to require the
applicant to pay an in-lieu sand fee for sand replenishment. Calculations for the in-lieu fee were
included in this letter.
On January 16, 2003, the City also sent Respondents and Mr. Brown a letter stating that the
application for City permits were incomplete and listed several items required to complete the
application and reasons why the information in the application was inadequate (Exhibit #26).
The violations continued to remain unresolved and so in a May 29, 2003 letter, the City again
formally requested that the Commission take primary responsibility for enforcement in the
matter of the seawalls (Exhibit #4).
Despite allowing significant time for the applications to be completed, and the violations
resolved, neither of these occurred. Therefore, on May 19, 2005, Commission staff sent yet
another NOV letter to both the Respondents and to Mr. Brown regarding the unpermitted
development still in place on the subject properties (Exhibit #27). Again, the Commission
requested the parties to submit a complete CDP application. Additionally, the property owners
were notified of the ability of the Commission to record a Notice of Violation (“NOVA”) against
their property. Commission staff requested that Respondents and Mr. Brown submit a complete
application by no later June 3, 2005; however, neither party ever completed an application.
Again, the CCC staff provided time and offered assistance for Respondents to resolve these
violations, but this again did not occur. Therefore, formal enforcement proceedings were reinitiated via issuance of a Notice of Intent to Record a Notice of Violation and Commence Cease
and Desist Order and Restoration Order Proceedings on July 15, 2008 to Respondents and Mr.
Brown (Exhibit #28). A SOD form was attached and Respondents and Mr. Brown had until
August 4, 2008, to object to the recordation of the NOVA and to return the completed SOD.
Respondents never objected to the recordation of the NOVA, and therefore the Commission sent
it to the County Recorder’s office for recordation on September 5, 2008 (Exhibit #29).
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Soon after the July 15, 2008 NOI was mailed to Respondents, negotiations between Commission
Headquarters Enforcement staff began. Respondents expressed their intention to hire a
consultant to complete their CDP application process and they expressed a desire to conduct any
future proceedings separately from Mr. Brown.
On August 1, 2008, Mr. Bob Trettin faxed a document to Commission staff containing a signed
letter from Respondents naming Mr. Trettin as Respondents’ representative for the purpose of
completing all permit application matters (Exhibit #30). Mr. Trettin’s letter to Commission staff
was also addressed to City staff and expressed a desire to work with Commission staff on a
Consent Order. Mr. Trettin outlined a tentative timeline to obtain the required permits and began
negotiations with Commission staff to resolve the violations through the signing of a Consent
Order.
As stated above, Commission staff and Respondents have worked closely over the last several
months to resolve the violations through a tentative settlement of this matter, attached as Exhibit
#31 of this staff report.
C.

Basis for Issuance of Cease and Desist Orders

The statutory authority for issuance of this Cease and Desist Order is provided in PRC Section
30810 of the Coastal Act, which states, in relevant part:
a) If the Commission, after public hearing, determines that any person…has
undertaken, or is threatening to undertake, any activity that (1) requires a permit
from the commission without first securing the permit or (2) is inconsistent with
any permit previously issued by the commission, the Commission may issue an
order directing that person…to cease and desist….The order may also be issued
to enforce any requirements of a certified local coastal program…, or any
requirements of this division which are subject to the jurisdiction of the certified
program… under any of the following circumstances:
(1) The local government… requests the commission to assist with, or assume
primary responsibility for, issuing a cease and desist order.
(2) The commission requests and the local government… declines to act, or does
not take action in a timely manner, regarding an alleged violation which could
cause significant damage to coastal resources.
…
The following paragraphs set forth the basis for the issuance of the Consent Cease and Desist
Order, by providing substantial evidence that the development meets all of the required grounds
listed in PRC Section 30810 for the Commission to issue a Cease and Desist Order. The findings
listed in the previous sections, above are hereby incorporated by reference into this section.
The Commission is authorized to issue a cease and desist order pursuant to Section 30810(a) in
three separate instances, listed in the text of that statutory section in the following order:
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(1) where development is performed without a required permit from the Commission, (2) where
development is performed in violation of a previously issued permit, or (3) where development
violates requirements of a certified LCP. As discussed above, all of the development at issue
here either received no authorization of any sort under the Coastal Act or received only
temporary authorization, conditioned on the requirement that the Respondents obtain a follow-up
regular CDP from both the City and the Commission to be permanently authorized, which
Respondents never received. The development for which no authorization of any sort was ever
provided is covered under the first or third prong of Section 30810(a), depending on whether that
portion of the development occurred in an area under the Commission’s permitting jurisdiction
or the City’s. The development that was temporarily and conditionally authorized by emergency
permits can be viewed as being covered by any of the three prongs, as it both lacks the necessary
permits under the Coastal Act and LCP and also is in violation of the terms of the EPs.
The proposed Consent Cease and Desist Order will direct Respondents to ensure compliance
with the Coastal Act by ceasing to perform or maintain unpermitted development, to seek all
necessary permits from both the City and the Commission to provide permanent authorization
for all development, and to remove any development for which authorization cannot be obtained.
Development has Occurred without a Coastal Development Permit
Unpermitted development has occurred on and seaward of Respondents’ property without a
CDP. The unpermitted development that is the subject of this Consent Order meets the
definition of “development” in the Coastal Act and the City’s LCP, as explained below.
PRC Section 30600(a) and the analogous Section in the City’s LCP states that, in addition to
obtaining any other permit required by law, any person wishing to perform or undertake any
development in the coastal zone must obtain a coastal development permit. “Development” is
defined by PRC Section 30106 (and more generally in Section 30.04 of the City’s LCP) as
follows:
“‘Development’ means, on land, in or under water, the placement or erection of any solid
material or structure; discharge or disposal of any dredged material or of any gaseous,
liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any
materials; change in the density or intensity of use of land… change in the intensity of use of
water, or of access thereto; construction, reconstruction, demolition, or alteration of the size
of any structure, including any facility of any private, public, or municipal utility; and the
removal or harvesting of major vegetation other than for agricultural purposes, kelp
harvesting, and timber operations which are in accordance with a timber harvesting plan
submitted pursuant to the provisions of the Z'berg-Nejedly Forest Practice Act of 1973…”
In this case, the unpermitted activities clearly constitute “development” within the meaning of
the above-quoted definition and therefore are subject to the permit requirement of section
30600(a) and the City’s LCP. As previously explained above, Commission staff has verified,
and the Respondents did not dispute, that the cited development on the subject properties was
conducted without a regular CDP from the Commission or from the City. Some of that
development occurred without any CDP at all, and the CDPs that were issued for the other
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development were temporary CDPs (EPs) that specifically required Respondents to obtain
follow-up, regular CDPs, which they failed to do, and those EPs have since expired.
A coastal development permit was not issued to authorize the subject unpermitted development,
the unpermitted development is not exempt from the permit requirements, and therefore, the
requirements for issuance of a Cease and Desist Order under Section 30810 of the Coastal Act
have been met.
Inconsistent with Resource Protection Policies of the Coastal Act
It should be noted that this is not an element which is required for issuance of a Cease and Desist
Order. That is, the Commission does not have to find that the nature of the unpermitted
development is inconsistent with the Chapter 3 policies of the Coastal Act or the resource
protection policies of the City’s LCP in order to issue Cease and Desist Orders under the Coastal
Act (Section 30810). However, this section is provided as background information. The
Commission finds that the development that was installed inconsistent with the EPs and
development that was not authorized by either an EP or a CDP is inconsistent with Chapter 3
policies of the Coastal Act and the LCP regarding the protection of visual resources, public
safety, and public access along this coastal area.
Without obtaining a proper permanent permit authorization, there is no way to know if the
unpermitted development has been built to the correct safety standards, and there has been no
mitigation of any resource impacts, such as impacts to sand supply caused by the seawall and
upper bluff wall, and the impacts to visual resources of the coastal bluff.
The previously approved EPs were granted in an emergency situation to address unexpected
occurrences such as erosion and sloughage of the upper bluff where immediate action was
required to prevent or mitigate loss or damage to life, health, or property. All of Respondents’
and Mr. Brown’s EPs were approved subject to conditions. One of those conditions stated that
any additional work requires separate authorization from the Executive Director; and another
condition stated that the work authorized by the EPs is considered to be temporary and that a
regular CDP must be obtained within a time specific period. Other development, such as the
placement of gravel, construction of a deck, and construction of the shoreline protective device
inconsistent with the proposed project listed in the EPs was undertaken without either a CDP or
EP. As briefly described below, the unpermitted development is inconsistent with Sections
30210 and 30211 (Public Access and Recreation); 30235 (Minimization of Natural Shoreline
Alteration); 30253 (Minimization of Adverse Impacts); and 30251 (Protection of Visual
Resources/Minimization of Natural Landform Alteration) of the Coastal Act, and the analogous
resource protection policies of the City’s LCP.
The existing violations raise several safety issues that render it inconsistent with Section 30253.
Because additional unpermitted development was placed on the bluff slope and at the top of the
bluff (several tons of gravel on the bluff face and a deck at the top of the bluff), authorized plans
were not constructed as proposed, and Respondents did not provide the Commission or the City
with as-built engineering calculations, there is no way that the Commission could conclude that
the unpermitted development minimizes risks or assures stability, as required by Section 30253.
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If the seawall fails, the seawall and the entire slope of gravel behind it could drop onto the public
beach and possibly injure or kill a member of the public. In addition, if the seawall fails, it may
result in the need to construct a much bigger structure to protect the home on the bluff top, which
would be inconsistent with Sections 30210, 30235, and 30251 as well. Another concern is that if
the seawall fails, then it could affect the properties on either side resulting in damage or the need
for more shore and bluff protection.
Also, mitigation measures for impacts on shoreline sand supply caused by the unpermitted
development have not been addressed, as is required by Section 30235. The Commission has
regularly required that property owners who construct seawalls calculate impacts (based on a
formula) and pay money into a fund for beach sand replenishment in order to satisfy the
requirements of Section 30235. As the existing seawall is unpermitted, the impacts are unknown
and unmitigated, in violation of Coastal Act Section 30235 and possibly decreasing the area of
beach available for public access and recreation, inconsistent with Section 30210 and 30211 of
the Coastal Act.
The proposed project in the EPs that temporarily authorized the seawall and upper bluff wall
specifically required a colorized and texturized design feature to mimic the natural coastal bluff
to avoid impacts to the visual resources of this coastal setting. The project was not constructed
in accordance with these features, inconsistent with the EPs and the Coastal Act. Further,
additional unpermitted development, including the placement of several tons of white/greycolored gravel on the bluff face and the construction of a bluff top deck that cantilevers over the
bluff edge, was placed on Respondents property. The gravel and deck, as well as the seawall and
upper bluff wall, is completely unnatural and highly visible from the public beach, inconsistent
with Section 30251 of the Coastal Act.
In addition, Policy 2.8 of the City’s LCP discourages any use that would adversely affect the
bluffs and the beach. Also, Goal 8: Policy 8.6 states that the City encourages measures that
replenish sandy beaches. And, finally, Goal 8: Policy 8.7 is intended to protect visual qualities.
As was stated above, the gravel, unfinished seawall, and other protection devices are not built
with visual impact mitigation measures incorporated, as originally proposed in the EPs. They are
not colored or texturized in such a way that would avoid creating impacts to visual resources,
inconsistent with Policy 8.7.
Therefore, while not a necessary element for the issuance of a Cease and Desist Order, the
Commission finds that the unpermitted development is not consistent with the resource
protection policies of the Coastal Act and the City’s LCP.
D.

Consent Order is Consistent with Chapter 3 of the Coastal Act

The Consent Order, attached to this staff report (see Exhibit #31) and signed by Respondents,
and the activities required therein, are consistent with the resource protection policies found in
Chapter 3 of the Coastal Act and the City’s LCP. The proposed Consent Order will direct
Respondents to ensure compliance with the Coastal Act and the City’s LCP by ceasing to
perform or maintain unpermitted development, to seek all necessary permits from both the City
and the Commission to provide permanent authorization for all development, and to remove any
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development for which authorization cannot be obtained. Therefore, the Consent Order is
consistent with the Chapter 3 policies of the Coastal Act and the City’s LCP.
E.

California Environmental Quality Act (CEQA)

The Commission finds that the issuance of the Consent Order is exempt from any requirements
of the California Environmental Quality Act (CEQA), Cal. Pub. Res. Code §§ 21000 et seq., and
will not have significant adverse effects on the environment, within the meaning of CEQA. The
Consent Order is exempt from the requirement to prepare an Environmental Impact Report,
based on Sections 15061(b)(3) and section 15061(b)(2), 15307, 15308 and 15321 of the CEQA
Guidelines, which are in Title 14 of the California Code of Regulations.
F.

Consent Agreement: Settlement

Chapter 9, Article 2 of the Coastal Act provides that violators may be civilly liable for a variety
of penalties for violations of the Coastal Act, including daily penalties for knowingly and
intentionally undertaking development in violation of the Coastal Act. Respondents have clearly
stated their willingness to completely resolve the violation, including any penalties,
administratively and amicably, through a settlement process. To that end, Respondents have
committed to comply with all terms and conditions of the Consent Order, and not to contest the
issuance or implementation of this Consent Order. Additionally, in light of the intent of the
parties to resolve these matters in a timely fashion and through settlement, Respondents have
also agreed to pay a monetary penalty (see Section IX of the attached Consent Order – Exhibit
#31) to resolve the violations fully, without litigation.8
G.

Summary of Findings

1.

Richard Sonnie and Lupe Sonnie are owners of property identified as 858-860 Neptune
Avenue, City of Encinitas, San Diego County, APN 254-311-05. Monica Sonnie is the
daughter of the property owners and represents her parents in areas dealing with their
property.

2.

Emergency Permit 6-96-84-G was granted to Respondents for construction of a
“deadman” stabilization system on the top of the bluff. Emergency Permit 6-96-117-G
was granted to Respondents to install a soil anchor system and shotcrete retaining wall
below the bluff edge on the face of the bluff. Emergency Permit 6-00-171-G was granted
to Respondents and to Mike Brown, as co-applicants, for the construction of a 100-foot
long, 27-foot high seawall and 50-foot long, 50-foot high upper bluff retaining wall with
both walls to be colored and texturized to mimic the natural bluff face, and Emergency
Permit and 6-01-042-G was granted to Respondents and to Mike Brown, as co-applicants
for the construction of an upper bluff wall with a working bench, respectively.

3.

All of the Emergency Permits contained conditions of approval requiring the permittees,
including Respondents, to, among other things, obtain follow-up regular CDPs to

8

This Consent Order resolves the violations on and seaward of the Respondents’ property and does not resolve
violations on any other property, including the adjacent, downcoast property owned by Mr. Brown.
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authorize temporary emergency work as permanent development, or to remove the
temporary development within a specified time period if permanent approval was not
obtained. The permittees, including Respondents, did not complete a CDP application
with the City or the Commission for permanent approval of temporary development
authorized by the EPs or for new unpermitted development, which was inconsistent with
the EPs and constitute violations of the Coastal Act.
4.

The permittees, including Respondents, failed to comply with numerous aspects of their
Emergency Coastal Development Permits by failing to construct the protective devices
based on the approved plans, failing to colorize and texturize the shoreline protective
devices to mimic the natural bluff face, and failing to submit CDP applications to allow
the Commission and the City of Encinitas to fully review the project to ensure its
consistency with the Coastal Act and the City’s LCP, in violation of the Coastal Act.

5.

Respondents conducted additional unpermitted development on the subject property
including, but not limited to, grading of the bluff slope, placement of gravel on the bluff
face, and construction of a bluff top deck.

6.

No regular coastal development permit from either the City or the Commission was
obtained for the unpermitted development referenced in paragraphs 2-5 above.

7.

No exemption from the permit requirements of the Coastal Act applies to the violations
on the subject property referenced above.

8.

The unpermitted development referenced above has impacts that are not consistent with
the policies in Chapter 3 of the Coastal Act and the City’s LCP.

9.

The Commission has enforcement jurisdiction in this case because some work is at or
below the Mean High Tide Line, and the City has formally requested, in both written and
verbal form, and given authorization for the Commission to the be lead agency for any
necessary enforcement proceedings regarding the development landward thereof.

10.

On July 15, 2008, the Executive Director informed Respondent that, pursuant to Title 14,
California Code of Regulations, Sections 13181(a) and 13191(a), the Commission
intended to initiate cease and desist order and restoration order proceedings and to record
a notice of violation against them, outlined steps in the cease and desist order and
restoration order process, and provided a Statement of Defense form to Respondents,
pursuant to the regulations and also informed them of remedies available under the
Coastal Act, including the recordation of a Notice of Violation.

11.

Respondents have not submitted a “Statement of Defense” from as provided for in
Section 13181 of Title 14 of the California Code of Regulations and have agreed not to
contest the legal and factual bases and the terms and issuance of this Consent Order.
Respondent also agrees that all of the necessary elements for issuance of a cease and
desist order under Coastal Act Section 30810 have been met.

12.

Respondents did not object to the recordation of a NOVA.
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Staff recommends that the Commission issue the following Consent Cease and Desist Order
attached to this staff report as Exhibit #31.

Exhibit List
Exhibit
Number

Description

1. Site Map and Location
2. 2006 Aerial photograph of subject properties taken from the California Coastal Records
Project, www.Californiacoastline.org
3. Letter from City of Encinitas to CCC staff requesting assistance in enforcement, 9/11/97
4. Letter from City of Encinitas to CCC staff requesting assistance in enforcement, 5/29/03
5. Emergency CDP 6-96-84-G (Sonnie), 6/7/96
6. Emergency CDP 6-96-82-G (Brown), 6/4/96
7. Emergency CDP 6-96-117-G (Sonnie), 8/16/08
8. Emergency CDP 6-96-110-G (Brown), 7/30/96
9. NOV letter from CCC to Respondents, 3/12/97
10. NOV letter from City to Respondents, 5/2/97
11. NOV letter from City to Respondents, 8/6/97
12. Notice of Intent to Commence Cease and Desist and Restoration Order Proceedings to
Respondents, 8/20/97
13. Letter from Respondents to CCC, 12/1/97
14. Letter from CCC to Respondents, 12/17/97
15. Letter from CCC to Eric Atamian, attorney for Respondents and Browns
16. Violation letter from CCC to Respondents, 12/2/99
17. Letter from Respondents to CCC requesting extension of 60 days before commencing
with Order proceedings, 12/22/99
18. Notice of Intent to Commence Cease and Desist Order Proceedings, 2/14/00
19. Letter from CCC to Brown re: incomplete CDP application, 5/5/00
20. Letter from CCC to Brown re: incomplete Emergency Permit application, 6/7/00
21. Emergency CDP 6-00-171-G (Sonnie/Brown), 11/20/00
22. NOV letter from CCC to Respondents, 3/12/02
23. Letter from Respondent to CCC re: CDP application submittal, 5/22/02
24. Letter from Respondent to CCC re: CDP application submittal, 5/30/02
25. Letter from CCC to Respondents/Brown re: incomplete CDP application, 7/11/02
26. Letter from City to Respondents and Brown re: incomplete Local CDP application,
1/16/03
27. NOV letter from CCC to Respondents/Brown, 5/19/05
28. Notice of Record Notice of Violation and Commence Cease and Desist Order and
Restoration Order Proceedings, 7/15/08
29. Recorded NOVA, San Diego County Recorder’s Office, Doc # 2008-0480406, 9/9/08
30. Letter from Bob Trettin to CCC stating that he is representative for Respondents, 8/1/08
31. Signed Consent Cease and Desist Order No. CCC-08-CD-08

