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APPEAL STAFF REPORT
SUBSTANTIAL ISSUE DETERMINATION ONLY
Appeal number...............A-3-MCO-08-045, Skeen and Chang Single Family Dwelling
Applicants .......................Dale Skeen and Jo Mei Chang
Appellant.........................David Sabih
Local government ..........Monterey County
Local decision .................Approved with conditions by the Monterey County Board of Supervisors on
July 22, 2008 (Monterey County Coastal Development Permit (CDP) No.
PLN060735)
Project location ..............26327 Scenic Road, in the Carmel Point area downcoast of the City of Carmel
in Monterey County (APN 009-442-013)
Project description.........Construction of a 2,950 square-foot single family dwelling (SFD) with a 545
square foot attached garage
File documents................Monterey County Certified Local Coastal Program (LCP), including the
LCP’s Carmel Area Land Use Plan (LUP) and the Coastal Implementation
Plan (CIP); Final Local Action Notice for Monterey County Coastal
Development Permit (CDP) No. PLN060735
Staff recommendation ...No Substantial Issue

A. Staff Recommendation
1. Summary of Staff Recommendation
On July 22, 2008 the Monterey County Board of Supervisors approved a combined coastal development
permit (CDP) for a new three-story (one below grade) 2,950 square-foot single family dwelling (SFD)
with a 545 square foot attached garage at 26327 Scenic Road (PLN060735). The SFD would have two
aboveground stories and one below-grade basement. Grading for the garage, driveway, basement, as
well as new finished grades requires excavation of 1,130 cubic yards of material. The vacant 4,700
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square foot parcel is located along Scenic Road between Stewart Road and Ocean Avenue,
approximately 200 feet from the Pacific Ocean.
The Appellant contends that the project will result in significant risk and hazards as a result of the
amount and depth of excavation, the nature of soils at the site, and the proximity to neighboring
structures. The geotechnical and structural engineering information from both the Applicant and
Appellant identifies the risk to neighboring structures during excavation and construction. The County
approval requires mitigation during construction to sufficiently abate it, including temporary structural
shoring during construction. The Appellant also contends that the project will have significant impacts
on public use of Scenic Road as a result of construction activities and the project itself. However, the
project represents a typical, temporary construction activity that would not require closure of Scenic
Road and would not otherwise unduly impact public access along this corridor, and the development of
a new residence at this infill lot should have insignificant long-term effects on traffic and public access.
Finally, the Appellant raises various procedural contentions that do not materially affect the CDP
issuance and/or have already been addressed in the County approval.
Thus, the appeal contentions do not raise a substantial issue with respect to the project’s conformance
with the certified Monterey County LCP. Staff recommends that the Commission find that no
substantial issue exists with respect to the grounds on which the appeal was filed, and that the
Commission decline to take jurisdiction over the CDP for the project.
2. Staff Recommendation on Substantial Issue
Staff recommends that the Commission determine that no substantial issue exists with respect to the
grounds on which the appeal was filed. A finding of no substantial issue would mean that the County’s
decision in this matter would be final (conversely, a finding of substantial issue would bring the project
under the jurisdiction of the Commission for hearing and action).
Motion. I move that the Commission determine that Appeal Number A-3-MCO-08-045 raises no
substantial issue with respect to the grounds on which the appeal has been filed under Section
30603 of the Coastal Act.
Staff Recommendation of No Substantial Issue. Staff recommends a YES vote. Passage of this
motion will result in a finding of No Substantial Issue and adoption of the following resolution
and findings. If the Commission finds No Substantial Issue, the Commission will not hear the
application de novo and the local action will become final and effective. The motion passes only
by an affirmative vote by a majority of the Commissioners present.
Resolution to Find No Substantial Issue. The Commission hereby finds that Appeal Number
A-3-MCO-08-045 does not present a substantial issue with respect to the grounds on which the
appeal has been filed under Section 30603 of the Coastal Act regarding consistency with the
certified Local Coastal Program and/or the public access policies of the Coastal Act.
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B. Findings and Declarations
The Commission finds and declares as follows:
1. Project Background and Local Government Action
On March 16, 2007, the Applicants, Dale Skeen and Jo Mei Chang, submitted an application to the
Monterey County Planning Department for a permit to allow the construction of a new 2,950 squarefoot SFD with a 545 square foot attached garage and the then-estimated 990 cubic yards of grading.
Monterey County prepared and circulated an Initial Study/Mitigated Negative Declaration (IS/MND)
from September 24, 2007 through October 24, 2007. On November 8, 2007 the County’s Zoning
Administrator conducted a public hearing on the proposed project. This hearing was continued to
December 13, 2007 with direction to planning staff to revise the IS/MND to incorporate comments on
grading quantities, impacts due to the depth of cut, groundwater levels, Best Management Practices
(BMPs), size and aesthetics of the proposed residence, and water availability received during the
comment period and during the hearing. Staff recirculated the IS/MND from December 7, 2007 to
January 7, 2007. Staff requested a continuance from the December 13, 2007 hearing to January 31,
2008 in order to allow for the recirculation of the IS/MND. On January 31, 2008, the Zoning
Administrator adopted the revised IS/MND and approved the CDP. David Sabih, the current Appellant
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in this matter before the Commission, filed a timely appeal of the Zoning Administrator’s decision and
the appeal was heard by the Monterey County Board of Supervisors on April 15, 2008. The Board of
Supervisors adopted a motion to continue the hearing for 30 days with intent to approve the project,
pending submittal and review of drainage analysis from the site to verify that the contours of the street
facilitate flow of runoff to drains; a construction management plan to address circulation and safety; and
detailed information on pin piling. The IS/MND was subsequently revised and recirculated from May 5,
2008 to June 5, 2008 to include additional information relating to drainage, utilities, shoring, and
transportation.
On May 13, 2008, the Board continued the item to July 8, 2008, and on July 8, the Board of Supervisors
adopted the revised IS/MND, denied the appeal from the Zoning Administrator’s approval, and
approved a CDP for a new 2,950 square-foot single family dwelling with a 545 square foot attached
garage and 1,130 cubic yards of grading. See Exhibit C for the Board of Supervisor’s adopted staff
report, findings, and conditions.
Notice of the County’s final action was received in the Commission’s Central Coast office on August
15, 2008. The Commission’s ten working day appeal period commenced on August 18, 2008 and
concluded at 5:00 PM on August 29, 2008. One valid appeal was received during the appeal period
(see below).
2. Appeal Procedures
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP decisions
in jurisdictions with certified LCPs. The following categories of local CDP decisions are appealable: (a)
approval of CDPs for development that is located (1) between the sea and the first public road
paralleling the sea or within 300 feet of the inland extent of any beach or of the mean high tide line of
the sea where there is no beach, whichever is the greater distance, (2) on tidelands, submerged lands,
public trust lands, within 100 feet of any wetland, estuary, or stream, or within 300 feet of the top of the
seaward face of any coastal bluff, and (3) in a sensitive coastal resource area; or (b) for counties,
approval of CDPs for development that is not designated as the principal permitted use under the LCP.
In addition, any local action (approval or denial) on a CDP for a major public works project (including a
publicly financed recreational facility and/or a special district development) or an energy facility is
appealable to the Commission. This project is appealable because it is located within 750 feet of
archaeological resources, which makes it a conditional use (and thus not principally permitted) under the
LCP.
The grounds for appeal under Section 30603 are limited to allegations that the development does not
conform to the certified LCP or to the public access policies of the Coastal Act. Section 30625(b) of the
Coastal Act requires the Commission to conduct a de novo CDP hearing on an appealed project unless a
majority of the Commission finds that “no substantial issue” is raised by such allegations. Under Section
30604(b), if the Commission conducts a de novo hearing and ultimately approves a CDP for a project,
the Commission must find that the proposed development is in conformity with the certified LCP. If a
CDP is approved for a project that is located between the nearest public road and the sea or the shoreline
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of any body of water located within the coastal zone, Section 30604(c) also requires an additional
specific finding that the development is in conformity with the public access and recreation policies of
Chapter 3 of the Coastal Act. This project is not located between the nearest public road and the sea,
and thus this additional finding does not need to be made if the Commission approves the project
following a de novo hearing.
The only persons qualified to testify before the Commission on the substantial issue question are the
applicant, persons who made their views known before the local government (or their representatives),
and the local government. Testimony from other persons regarding substantial issue must be submitted
in writing. Any person may testify during the de novo stage of an appeal.

C. Summary of Appellant’s Contentions
The Appellant, David Sabih, contends that the project will result in hazards and risks associated with
design and siting because of the amount and depth of excavation, the nature of the soils, and the
proximity to neighboring structures. The Appellant also contends that the project will have significant
impacts, including cumulative impacts, on public use of and public access on Scenic Road as a result of
truck trips for construction, and also partly as a result of the project itself. Finally, the Appellant raises
various other LCP-related procedural issues and non-LCP related contentions, including process issues
related to hazards and access; that the County failed to require an Environmental Impact Report (EIR)
for the project; that the project approval relies on an illegal paper water credit; that the County failed to
identify and discuss impacts of the amount of grading, truck trips, offsite disposal location and whether
or not it would be in the Coastal Zone; and that the County did not include specific water quality
mitigation measures suggested by the Regional Water Quality Control Board (RWQCB). Please see
Exhibit F for the full text of the appeal.

D. County-Approved Project Location and Description
The project site is a vacant 4,700 square-foot lot in a developed residential neighborhood at Carmel
Point, zoned Medium Density Residential (MDR/2-D(18)(CZ)). The parcel is surrounded on the north,
south, and east by residential development, and borders Scenic Road and more residential development
across Scenic Road to the west. The site is located approximately 200 feet from the Pacific Ocean,
which is located beyond Scenic Road and the row of residences to the west. The parcel gently slopes
from east to west and consists of mowed grasses and brush. See Exhibits A and B for project location
maps and Exhibit E for a site photo.
The County-approved project consists of a new 2,950 square-foot SFD with a 545 square foot attached
garage. The proposed residence includes two levels aboveground and one basement level. Grading for
the garage, driveway, and basement as well as the new finished grades requires excavation of 1,130
cubic yards of cut that would be exported from the site. Cut slopes would be supported by 3 to 8.5-foot
tall retaining walls along the driveway and near the property lines. The development meets all of the
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LCP-required setbacks and height limits, including an 18-foot height limitation for the Carmel Point
area. See Exhibit D for project plans and elevations.

E. Substantial Issue Determination
1. Geologic Hazards
The appeal contends that significant unacceptable risks exist due to siting and design related to depth of
proposed construction, the nature of the soils at the site, and the proximity of the excavation to the
neighboring structure to the south owned by the appellant. The Appellant states that the County made
no effort to minimize the grading of 1,130 cubic yards, which he contends is equivalent to removing the
top 6.5 feet of the entire lot. The Appellant also contends that the County recognized and acknowledged
these significant risks when it required to the project contractors to carry liability insurance of at least $4
million per occurrence, including coverage for claims of bodily injury and property damage to the site
and surrounding properties, and in doing so, conceded a significant risk of damage exists. The
Appellant claims inconsistencies with LCP policies that require development to be sited and designed to
conform to site topography, to minimize grading and other site preparation activities, and to minimize
risks from geologic hazards (LUP Policies 2.7.3.1. and 2.7.4.1). Please see Exhibit F for the complete
text of the cited policies.
The project geological and geotechnical report (prepared by Grice Engineering, January 24, 2007)
determined that the site does not present unusual risks for this area for seismic hazards, including
ground shaking, liquefaction, ground rupture, ground failure, and landslides. The report concluded that
the site is suitable, from a soil-engineering standpoint, to support the proposed development provided
that structures be designed and built in accordance with the requirements of the Uniform Building
Code’s (UBC) current edition, Seismic Zone IV; all buildings be founded on undisturbed native soils
and/or acceptable, certified engineered fill; and that grading and excavation work be performed under
the direction of a qualified soils engineer with inspections prior to placement of construction
reinforcement and again prior to placement of concrete. These measures were incorporated into the
County approval as Condition # 10 (see Exhibit C).
During the County review and public hearing processes, the Appellant raised concerns about
construction-related impacts to neighboring structures. A subsequent geotechnical review was prepared
by Haro, Kasunich and Associates (dated November 27, 2007) that supported the original geotechnical
report and stated that temporary shoring would absolutely be necessary for construction of the basement
and any cut excavations of the proposed development that are proximal to existing improvements. This
report provided detailed recommendations for temporary shoring and concluded that if the contractor
and designers follow these and other BMPs, the neighboring properties would not be impacted. The
project structural engineer, Steve Mayone, prepared and submitted calculations (dated April 15, 2008)
for the temporary construction shoring mechanism. The Appellant subsequently provided structural
engineering peer review (Sezen Structural Engineering, letter dated May 23, 2008) that questioned the
calculations prepared by Mr. Mayone. The project geotechnical and structural engineering team
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reviewed the Sezen calculations, and subsequently agreed (in a letter dated July 1, 2008) to incorporate
the Sezen suggestions into the temporary shoring system design. Grice Engineering also subsequently
clarified, in a letter dated July 24, 2007, that BMPs, including temporary shoring and permanent
retaining structures for the basement, would ensure that no significant impact would be incurred to
adjacent properties from the proposed construction. The recommended measures in these letter reports
were included in Conditions #10 and #25 as a requirement of County approval. In addition, the project
structural engineer, Steve Mayone, as well as the project geotechnical engineers, testified at the January
31, 2008 Zoning Administrator hearing and April 15, 2008 and July 22, 2008 Board of Supervisors
hearings and demonstrated the proposed method of temporary shoring and provided additional
calculations and drawings. These recommendations were attached to the revised IS/MND which was
adopted with the project.
The Appellant provided further geotechnical peer review in the form of two letter reports the day of the
July 22, 2008 Board of Supervisors hearing (Rockridge Geotechnical, dated July 21, 2008 and Narwhal
Enterprises, Inc., dated July 21, 2008) that supported the earlier conclusions that the shoring be carefully
designed, reviewed, and monitored to minimize the potential for failure that could result in damage to
the Sabih property. Both the Rockridge Geotechnical report and Narwhal Enterprises report provided
more technical comments on the proposed shoring system that questioned various calculations and
assumptions provided by the project engineers. These recommendations were discussed at the hearing,
and the project engineers testified that the temporary shoring system was already more than adequate to
protect the neighboring structure during construction. The County agreed with the Applicant’s
engineers and did not require further review of and revisions to the temporary shoring calculations.
Nevertheless, the Applicant verbally agreed to allow the Appellant an additional peer review
opportunity at the building permit stage. As mentioned above, County condition #25 requires a final
temporary shoring plan prior to issuance of building and grading permits.
The County’s action clearly includes consideration of the Appellant’s geology and hazards contentions,
including several iterations of geotechnical recommendation refinements. While there appear to be
some minor competing judgments among geotechnical experts, it is clear that geotechnical concerns
were a large part of the County’s proceedings in this matter, and their resolution is a fundamental part of
the County’s action. In sum, the geotechnical information in the record indicates that the site has been
adequately evaluated and that the project has been designed, sited, and mitigated in such a way as to be
geologically safe as required by the LCP. In particular, the temporary shoring requirement will ensure
that the project minimizes risks from geologic hazards and will not impact surrounding structures. The
evidence in the record does not suggest that the project represents extraordinary risks that cannot be
mitigated, or that the project has not been sited appropriately to minimize risks.
The appeal also raises several procedural contentions with respect to the geotechnical aspects of the
project. The appeal asserts that the County did not require a deed restriction to describe the hazard,
geotechnical mitigations, and long-term maintenance requirements, as required by LUP Policy 2.7.3.4
for locations determined to have significant hazards. The County determined that the soils at the site are
capable of supporting the proposed development, and they did not determine this to be a location with
significant geological hazards, and therefore, did not require the applicant to record the deed restriction
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described under Policy 2.7.3.4. Instead, the County required compliance with LUP Policy 2.7.4.6,
which states that “where geotechnical evaluation determines that the hazard is unlikely to lead to
property damage or injury, construction is permissible if certified by a registered geologist/soils
engineer that the project will not result in an unacceptable risk of injury or structural damage.” This
policy requires such certification to be recorded with a copy of the deed at the County recorder’s office,
and this requirement is memorialized in County condition #15. In light of the record as it relates to
geotechnical hazards, the County’s application of LUP Policy 2.7.4.6 as opposed to LUP Policy 2.7.3.4
appears to be appropriate for this project. (Please see Exhibit F for the complete text of the cited
policies.)
The appeal also asserts that the County building official did not concur with the determination that the
hazard is unlikely to lead to property damage or injury (also required by LUP Policy 2.7.4.6) and that
the County did not request that the disputed geotechnical reports be reviewed by a registered geologist
from either the U.S. Geological Survey (USGS) or the California Division of Mines and Geology
(required by LUP Policy 2.7.4.8). Building official concurrence occurs prior to issuance of the building
and grading permits; as such, the County approval complies with this requirement. The County also did
not seek review by the USGS or the California Division of Mines and Geology because they determined
that no substantial evidence existed to suggest inadequacy of the geotechnical reports and
recommendations.
In sum, the record indicates that the County has addressed and resolved relevant geologic and structural
stability concerns as required by the LCP. Thus, the Appellant’s contentions do not raise a substantial
issue with respect to the project’s conformance with the geologic hazards policies of the certified LCP.
2. Public Access and Recreation
The Appellant contends that project construction would have a significant impact (including
cumulatively) on public use of Scenic Road because of the construction of an underground story that
requires a significant amount of excavation and retaining walls. The appeal also claims that these
impacts are exacerbated by the County’s failure to implement specific public access recommendations in
the LUP for the Carmel Point area, and that the County did not acknowledge Scenic Road as a LCPdesignated public trail/accessway. The appeal cites existing conditions descriptions in the LUP for
Carmel Point that indicate varying and inadequate road width on Scenic Road, high traffic volumes, lack
of a separated pedestrian path, parking constraints, and conflicts with residential uses, and cites specific
policies in the LUP that call for retention of the Scenic Road corridor for long-term public use and
consideration of public safety wherever shoreline access is provided (LUP Policy 5.3.3). Please see
Exhibit F for the cited LCP policies and text.
The LCP identifies Scenic Road as a lateral public accessway, and LUP Policy 5.3.3.1.a specifically
identifies the Scenic Road corridor along Carmel Point to be one of the most important major access
areas to be retained for long-term public use. In addition to providing vehicular access to both residents
and visitors, Scenic Road also provides public pedestrian and bicycle access. The problems identified in
the LUP for this stretch are indeed real, and are exacerbated by heavy use by vehicles, pedestrians, and
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bicycles. Despite this heavy use and importance of Scenic Road as a public accessway, the project
would involve typical construction activities that would not preclude access or otherwise impede
recreational activity along this corridor. Construction of the residence would not require closure of
Scenic Road, and any delays as a result of construction activities would be temporary and do not
represent a significant risk to public safety. County Condition #14 requires a construction management
plan that limits construction activities to 8:00 AM to 4:00 PM on weekdays, prohibits construction on
weekends, provides a specific truck route, and specific locations for parking and staging areas.
In terms of the post-construction, permanent project, the project parcel is not situated in such a way that
regular residential use, including vehicles entering and exiting, would cause unusual impacts to public
use of Scenic Road, particularly in this neighborhood which is almost entirely built out. A new single
family dwelling in a developed residential neighborhood would not cause long term traffic or public
safety impacts, and does not raise inconsistencies with LCP policies that require the retention of this
corridor for long term public use. And although the County may have failed to identify Scenic Road as
an LCP-designated public access route, it did acknowledge pedestrian use of Scenic Road, and this
procedural oversight does not materially affect the analysis of public safety and use of the roadway.
The appeal also asserts that critical LUP management and improvement recommendations to protect
public access and safety on Carmel Point have not been implemented by Monterey County, but the
County did not review the project in this context. In other words, the County is required by the LCP to
implement improvements along Scenic Road, but they have not done so and instead, in this case,
approved residential development that may have the potential to make the problems worse. The LUP
recommendations that have not been implemented include development of a separated pedestrian
pathway and implementation of no parking requirements along Scenic Road. Although this is a valid
observation and important in the overall planning context for this area, the project parcel is only one of a
limited number of vacant lots remaining in this residential neighborhood, and development of this and
those other remaining lots with single family residences should not be expected to significantly worsen
congestion and safety problems at Scenic Point. Although the Commission is supportive of future
public recreational access improvements to this stretch of Scenic Road, the proposed project does not
require such improvements in order for it to be approvable. Construction-related concerns are addressed
through the construction management plan, and the traffic generated by one single family residence is
less than significant in the public access context.
In sum, the Appellant raises valid public access and safety concerns, but the project as approved
adequately addresses these concerns and the issues do not rise to the level of substantial issue with
respect to the project’s conformance with the public access and recreation policies of the certified LCP.
3. Procedures and Other Issues
The Appellant’s procedural contentions include that the County failed to require an Environmental
Impact Report (EIR) for the project; that the project approval relies on an illegal paper water credit; that
the County failed to identify and discuss impacts of the amount of grading, truck trips, offsite disposal
location and whether or not it would be in the Coastal Zone; and that the County did not include specific
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water quality mitigation measures suggested by the Regional Water Quality Control Board (RWQCB).
Monterey County, as the lead agency for the project under the California Environmental Quality Act
(CEQA), determined that a Mitigated Negative Declaration (MND) was the appropriate level of CEQA
review required for the project. The County’s decision to adopt a MND and not an EIR is not an LCP
issue per se. The LCP question is not what type of CEQA document was prepared, but rather whether or
not the approval was based on adequate information in the record, and whether it is consistent with LCP
requirements. As discussed above, the County’s approval includes significant information and
evaluation of the issues raised, and includes appropriate mitigations and project modifications to address
LCP issues.
In addition, the Appellant contends that the County relied on an invalid paper water credit as the water
source for the project. Although the appeal does not cite any specific LCP policies with which this is
inconsistent, the LCP does include requirements that the County reserve limited water supplies for
coastal-priority visitor serving uses except for infilling of existing vacant lots (LUP Policy 3.2.3.1 and
IP Section 20.146.110). The County went to great lengths to provide evidence that the Robles del Rio
subject water credit is indeed valid for the project, and the evidence in the record supports the County’s
finding that the Applicant’s predecessor-in-interest obtained a water credit within the allowed timeframe
and met the preconditions for release of the water.
The Appellant also contends that the County did not identify an offsite location for the disposal of
excavated material. The LCP does not include any policies or implementing ordinances that require this
information. The LCP issue here is really whether an ultimate disposal site is an inappropriate
destination for spoils. The construction management plan, required by Condition #14, requires
identification of a truck route and truck traffic (that, as discussed above, should not significantly impact
public roadways or other public activities). The plan will, as a result, identify a disposal site. To the
extent such site is atypical (and is not a landfill, corporation yard, or similar location), it is located in the
Coastal Zone, and disposal at such site impacts coastal resources, a separate coastal permit would be
required. There is nothing in the record to indicate, though, that disposal of excavated materials will be
anything but that normally and typically associated with an infill residential project like this, and thus its
identification as part of the construction management plan process is not a significant issue.
Finally, the appeal contends that the County failed to require mitigations recommended by the RWQCB
in a letter dated May 12, 2008. The RWQCB letter recommends standard BMPs for erosion control and
post-construction design, and did not recommend anything specific or unique for this project. County
Conditions #6, 7, and 17 already require these standard measures.
Thus, these procedural and non-LCP related contentions raised by the appeal do not rise to the level of a
substantial issue requiring Commission intervention.
4. Conclusion
The Appellant has raised some valid issues to which the LCP applies, but the appeal does not rise to the
level of a substantial issue. The County’s CDP approval appears to adequately respond to the applicable
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fact set, and adequately implement the LCP. The site has been professionally evaluated for stability and
geologic hazards, and appropriate mitigations are incorporated into the County’s action. The infill
residential project should not significantly impact public recreational access or other coastal resources,
and the County’s action also adequately addresses LCP requirements in that regard. The Commission
finds that no substantial issue exists with respect to the grounds on which the appeal was filed, and
declines to take jurisdiction over the CDP for this project.
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