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STAFF REPORT: APPEALSTAFF REPORT: APPEAL 
SUBSTANTIAL ISSUE 

 
 
LOCAL GOVERNMENT:   City of Malibu 
 
LOCAL DECISION:   Approval with Conditions 
 
APPEAL NO.:   A-4-MAL-08-074 
 
APPLICANT:    Los Angeles County Beaches and Harbors  
 
APPELLANTS:  Commissioner Sara Wan and Commissioner Patrick Kruer 
 
PROJECT LOCATION: 30050 Pacific Coast Highway, Malibu, Los Angeles County 
 
PROJECT DESCRIPTION:  Restoration and repair of the portion of Zuma Creek that 
runs along the Zuma Beach access road to correct current flood damage and prevent 
future road flooding of the Zuma Beach underpass that crosses Pacific Coast Highway. 
 
SUBSTANTIVE FILE DOCUMENTS: September 2, 2008 Staff Report for City of Malibu 
Coastal Development Permit No. 07-130; City of Malibu Planning Commission 
Resolution No. 08-49; “Biological Resources Assessment Report,” prepared by Entrix 
Inc., dated June 19, 2006; California Department of Fish & Game letter stating statutory 
deadline had lapsed to issue an agreement regarding Streambed Alteration Notification 
No. 1600-2007-0349-R5, dated December 21, 2007. 
 

 
SUMMARY OF STAFF RECOMMENDATION: SUBSTANTIAL ISSUE EXISTS 

 
Staff recommends that the Commission determine that a substantial issue exists with 
respect to the appellants’ assertions that the project is not consistent with the stream 
ESHA protection provisions of the certified Local Coastal Program (LCP).  Motion and 
resolution can be found on Page 4. 
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I. APPEAL JURISDICTION 
 
The proposed project is located along a 500-foot stretch of Zuma Creek in the City of 
Malibu, approximately 1,500 feet upstream from the creek’s outlet to the Pacific Ocean 
(Exhibit 1). The Post LCP Certification Permit and Appeal Jurisdiction map certified for 
the City of Malibu (Adopted September 13, 2002) indicates that the appeal jurisdiction 
for this area extends 300 feet from the inland extent of the beach. The project area is 
located within this appeal area. In addition, the proposed project is located within a 
stream channel, so it is also within the appeal area that extends 100 feet from streams. 
As such, the City’s coastal development permit for the subject project is appealable to 
the Commission. 
 
A. APPEAL PROCEDURES 
 
The Coastal Act provides that after certification of its Local Coastal Program (LCP), a 
local government’s actions on a Coastal Development Permit application in certain 
areas and for certain types of development may be appealed to the Coastal 
Commission. Local governments must provide notice to the Commission of their coastal 
permit actions. During a period of ten working days following Commission receipt of a 
notice of local permit action for an appealable development, an appeal of the action may 
be filed with the Commission.    
 
1. Appeal Areas 
 
Developments approved by cities or counties may be appealed if they are located within 
the appealable areas, such as those located between the sea and the first public road 
paralleling the sea, within 300 feet of the inland extent of any beach or of the mean 
high-tide line of the sea where there is no beach, whichever is greater, on state 
tidelands, or along or within 100 feet of natural watercourses and lands within 300 feet 
of the top of the seaward face of a coastal bluff. (Coastal Act Section 30603[a]).  Any 
development approved by a County that is not designated as a principal permitted use 
within the zoning district where the development will take place may also be appealed to 
the Commission irrespective of its geographic location within the Coastal Zone. (Coastal 
Act Section 30603[a][4]).  Finally, any local government action on an application for a 
development that would constitute major public works or major energy facilities may be 
appealed to the Commission.  (Coastal Act Section 30603[a][5]). 
 
2. Grounds for Appeal 
 
The grounds for appeal for development approved by the local government and subject 
to appeal to the Commission are limited to an allegation that the development does not 
conform to the standards set forth in the certified Local Coastal Program or the public 
access policies set forth in the Coastal Act (Coastal Act Section 30603[a][4]). 
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3. Substantial Issue Determination 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal 
unless the Commission determines that no substantial issue exists with respect to the 
grounds on which the appeal was filed. When Commission staff recommends that the 
Commission find that a substantial issue exists with respect to the grounds of the 
appeal, a substantial issue is deemed to exist unless three or more Commissioners 
wish to hear arguments and vote on the question of the existence of a substantial issue. 
If the Commission decides to hear arguments and vote on the substantial issue 
question, proponents and opponents will have three (3) minutes per side to address 
whether the appeal raises a substantial issue. The only persons qualified to testify 
before the Commission at the substantial issue stage of the appeal process are the 
applicant, persons who opposed the application before the local government (or their 
representatives), and the local government. Testimony from other persons must be 
submitted in writing. It takes a majority of the Commissioners present at the hearing to 
find that no substantial issue is raised by the appeal.   
 
4. De Novo Permit Application Review 
 
If a substantial issue is found to exist, the Commission will consider the application de 
novo. The applicable test for the Commission to consider in a de novo review of the 
project is whether the proposed development is in conformity with the certified Local 
Coastal Program and, in certain cases, the public access and recreation policies of the 
Coastal Act. If a de novo review is conducted, testimony may be taken from all 
interested persons. In this case, if the Commission finds a substantial issue, the de 
novo coastal development permit consideration portion of the Commission’s hearing will 
be scheduled for a future Commission meeting. 
 

B. LOCAL GOVERNMENT ACTION AND FILING OF APPEAL 

On September 2, 2008, the City of Malibu Planning Commission voted unanimously to 
adopt Resolution No. 08-49 approving Coastal Development Permit No. 07-130 for the 
proposed project. The Notice of Final Action for the project was received by 
Commission staff on September 17, 2008. A ten working day appeal period was set and 
notice was provided beginning September 18, 2008.  The final day of the appeal period 
was October 1, 2008. The Notice of Final Action identified the project as appealable to 
the Coastal Commission, since the project is located within the Commission’s appeal 
jurisdiction. An appeal of the City’s action was filed by Commissioners Wan and Kruer 
on September 30, 2008, during the appeal period.  Commission staff notified the City, 
the applicant, and all known interested parties and requested that the City provide its 
administrative record for the permit.  The administrative record was received on October 
1, 2008.  
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II. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 
 
 MOTION: I move that the Commission determine that Appeal No. A-4-

MAL-08-074 raises NO substantial issue with respect to the 
grounds on which the appeal has been filed under § 30603 
of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote. Following the staff recommendation will result in a de 
novo review of the application, and adoption of the following resolution and findings. 
Passage of this motion will result in a finding of No Substantial Issue and the local 
actions will become final and effective. The motion passes only by an affirmative vote of 
the majority of the appointed Commissioners present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-4-MAL-08-074 presents a substantial 
issue with respect to the grounds on which the appeal has been filed under §30603 of 
the Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the 
public access and recreation policies of the Coastal Act. 
 

III. FINDINGS AND DECLARATIONS FOR SUBSTANTIAL 
ISSUE 

 
The Commission hereby finds and declares: 
 

A. PROJECT DESCRIPTION AND BACKGROUND 

The City of Malibu Planning Commission approved Coastal Development Permit (CDP) 
No. 07-130 for repair of a 500-foot long portion of Zuma Creek that runs along the Zuma 
Beach underpass access road beneath Pacific Coast Highway (PCH) to correct current 
flood damage and prevent future road flooding. The Coastal Development Permit was 
approved subject to thirty conditions (Exhibit 3). Special conditions of approval included 
biological monitoring, pre-construction nesting bird and aquatic species surveys, water 
quality BMPs, agency approvals, revegetation, archaeological resource protection, and 
off-site disposal of excavated material. 
 
Zuma Beach underpass access road, which serves PCH northbound traffic going to 
Zuma Beach, runs alongside Zuma Creek and beneath the PCH bridge over the creek 
(Exhibits 4-5) in the project location. Pacific Coast Hwy southbound traffic accesses 
Zuma Beach at a different location. Zuma Creek is a blue-line stream that originates in 
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Zuma Canyon to the north and drains beneath Pacific Coast Hwy to the east of Point 
Dume before its mouth opens up into a small estuary. According to the applicant, winter 
storms have filled the Zuma Creek bed in the project location with excessive sediment, 
which is causing the creek to periodically flood Zuma Beach underpass access road. A 
concrete roadside levee exists along the creekside edge of the 30-foot wide underpass 
access road. The levee, which the County stated was constructed in 1983 to protect the 
underpass access road from being undercut by the creek, extends from road grade to 
approximately 9 feet below road grade. However, the sediment that has built up so 
extensively in the creek channel has resulted in the creek channel being higher than the 
road grade and the top of the levee structure, so high creek flows can overtop the 
roadway.  
 
The stated intent of the project is to regain full use of the beach access road and 
prevent its future flooding. The approved project involves restoring a 500 linear foot long 
section of Zuma Creek channel to its previous profile and capacity, as it existed in 1983 
when the creek was channelized by construction of the concrete roadside levee 
(Exhibit 6). An estimated 2,000 cu. yds. of sediment will be excavated from the creek 
bed during the dry season (if feasible) and disposed off-site. The existing concrete 
roadside levee along the creek’s west bank will not be altered. The creek’s east bank 
will be graded to a slope not to exceed 2:1 (Exhibits 6-8).  The project description 
states that the disturbed creek bank areas will be re-planted with native species and 
non-natives will be removed. However, there is no revegetation plan included in the 
applicant’s plan set in the City’s record. Nor did the City condition the project to require 
review and approval of a revegetation planting plan prior to permit issuance. 
 
Zuma Creek, in the project location, is vegetated with southern willow scrub riparian 
vegetation. Aquatic habitat within Zuma Creek in the project area was determined to be 
poor by the County’s consulting biologist (Entrix, Inc.) due to the confinement of the 
channel, excess sediment, and intermittant flows. No fish or amphibian species were 
oberved during an April 2006 survey. Two special status bird species (California 
Species of Special Concern) were observed in the area of the project during the April 
2006 biological survey: Cooper’s Hawk and Common Yellowthroat. The project site, 
consisting of Zuma Creek and associated riparian habitat, are designated ESHA in the 
Malibu LCP.   
 

B. APPELLANTS’ CONTENTIONS 

The City’s action was appealed by Commissioner Wan and Commissioner Kruer. This 
appeal is attached as Exhibit 2.  The appeal contends that the approved project is not 
consistent with the stream ESHA protection policies of the certified City of Malibu Local 
Coastal Program (LCP) and applicable policies of the Coastal Act as incorporated by 
reference into the certified LCP.  The Commissioners’ appeal alleges that the project is 
not consistent with LUP Policies 3.32 and 3.121, and Coastal Act Sections 30240, 
30231, and 30236, as incorporated in the LUP.  
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C. ANALYSIS OF SUBSTANTIAL ISSUE 

Pursuant to Sections 30603 and 30625 of the Coastal Act, the appropriate standard of 
review for the subject appeal is whether a substantial issue exists with respect to the 
grounds raised by the appellants relative to the project’s conformity to the policies 
contained in the certified LCP or the public access and recreation policies of the Coastal 
Act. In this case, the appellants did not cite the public access and recreation policies of 
the Coastal Act as a ground for appeal. However, should the Commission find 
Substantial Issue based on the grounds that are cited, the public access and recreation 
policies of the Coastal Act would be addressed in the de novo review of the project. 
 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question as to 
conformity with the certified local coastal program” (Cal.  Code Regs., Title 14, Section 
13115(b).)  In previous decisions on appeals, the Commission has been guided by the 
following factors: 
 
 The degree of factual and legal support for the local government's decision that the 

development is consistent or inconsistent with the certified LCP and with the public access 
policies of the Coastal Act; 

 The extent and scope of the development as approved or denied by the local government; 

 The significance of the coastal resources affected by the decision; 

 The precedential value of the local government's decision for future interpretations of its 
LCP; and 

 Whether the appeal raises only local issues, or those of regional or statewide significance. 
 
In this case, the appeal raises a substantial issue with regard to the grounds on which 
the appeals have been filed, as discussed below. 
 
1. Factual and Legal Support for Finding LCP Consistency 
The first factor in evaluating the issue of whether the appeal raises a substantial issue, 
is the degree of factual and legal support for the City’s decision that the development, 
as conditioned, is consistent with the City of Malibu’s certified LCP. The issues of 
environmentally sensitive habitat area, flood protection, and stream alteration were 
addressed in the Planning Commission’s approval of the coastal development permit. 
 
The Commissioners’ appeal alleges that the project is not consistent with LUP Policies 
3.32 and 3.121, and Coastal Act Sections 30240, 30231, and 30236, as incorporated in 
the LUP. 
 
The Malibu LUP mandates that environmentally sensitive habitat areas (ESHAs) shall 
be protected and that development within or adjacent to such areas must be designed 
to prevent impacts which could degrade those resources (Coastal Act Section 30240).  



 A-4-MAL-08-074 (L.A. County Beach & Harbors) 
 Page 7 

Section 30231 of the Coastal Act, incorporated into the Malibu LUP as a policy, 
mandates that a certain level of biological productivity and quality of coastal waters shall 
be maintained and, where feasible, restored through, among other means, controlling 
runoff, preventing depletion of ground water supplies and substantial interference with 
surface water flows, maintaining natural buffer areas that protect riparian habitats, and 
minimizing alteration of natural streams. Section 30236 of the Coastal Act, also 
incorporated into the Malibu LUP as a policy, allows for alterations to streambeds only 
when the primary function is either 1) a necessary water supply project, 2) flood 
protection for existing development where there is no other feasible alternative, or 3) the 
improvement of fish and wildlife habitat and the alteration incorporates the best 
mitigation measures feasible. Land Use Plan (LUP) Policies 3.32 and 3.121 also 
prohibit the channelization or alteration of streams for flood control purposes except 
where no feasible alternative exists. 
 
Section 3.32 of the Malibu LUP states: 
 

Channelizations or other substantial alterations of streams shall be prohibited 
except for: 1) necessary water supply projects where no feasible alternative exists; 
2) flood protection for existing development where there is no other feasible 
alternative, or 3) the improvement of fish and wildlife habitat. Any channelization or 
stream alteration permitted for one of these three purposes shall minimize impacts 
to coastal resources, including the depletion of groundwater, and shall include 
maximum feasible mitigation measures to mitigate unavoidable impacts. 
Bioengineering alternatives shall be preferred for flood protection over "hard" 
solutions such as concrete or riprap channels. 

 
Section 3.121 of the Malibu LUP states: 
 

Alterations or disturbance of streams or natural drainage courses or human-made 
or altered drainage courses that have replaced natural streams or drainages and 
serve the same function, shall be prohibited, except where consistent with Policy 
3.32. Any permitted stream alterations shall include BMPs for hydromodification 
activities. 

 
The appellants have raised the issue of whether the approved project is consistent with 
the above-mentioned stream ESHA protection policies of the LCP. The project site, 
consisting of Zuma Creek and associated riparian habitat, are designated ESHA in the 
Malibu LCP.  The stated intent of the proposed project is to regain full use of the Zuma 
Beach underpass access road and prevent its future flooding by excavating the Zuma 
Creek channel to its previous profile and capacity. The project would involve removal of 
a significant amount of riparian vegetation and substantial stream channel alteration. In 
the City’s staff report, it is stated that the proposed work is a permitted use within the 
stream ESHA because the project will protect existing development (access road) from 
flooding.  
 
Pursuant to Section 3.32 of the Malibu LUP, substantial alterations of streams shall be 
prohibited except for flood protection for existing development where there is no other 
feasible alternative. However, the feasibility of alternatives to the approved project that 
would serve to minimize stream alteration and protect stream ESHA were not 
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adequately analyzed by the City. The applicant provided a brief discussion of 
alternatives as part of its submittal to the City, although no supporting data or evidence 
was provided to substantiate the conclusions. The City staff report discusses the same 
two alternatives offered by the applicant: a “no project” alternative and an “alternate 
park entrance” alternative. The City states that each of these alternatives would result in 
abandonment of the subject access road and access to Zuma Beach for northbound 
traffic would need to be redirected either to the southbound entrance or via a left turn 
lane and signalization on PCH for northbound traffic to enter Zuma Beach.  Increased 
traffic congestion and reduced public safety were the reasons given why these 
alternatives were deemed infeasible. However, detailed analysis was not provided to 
substantiate that conclusion.  
 
There exist alternatives available to the applicant that may eliminate the need to 
substantially change the morphology of the Zuma Creek channel and impact stream 
ESHA for flood protection, and thus allow for reestablishment of a more natural channel 
configuration in this constrained location. An alternative park entrance for northbound 
traffic on PCH would likely be the least environmentally damaging alternative as it would 
eliminate significant disruption of stream ESHA. However, it has not been demonstrated 
that less environmentally damaging alternatives to the proposed project would be 
infeasible. Coastal Act Section 30236, as incorporated in the LUP, and LUP Policies 
3.32 and 3.121, specifically prohibit the channelization or alteration of streams for flood 
control purposes except where no feasible alternative exists.  In this case, there appear 
to be feasible alternatives to the proposed project, including but not limited to relocation 
of the park entrance further west, in order to avoid impacts to Zuma Creek and ESHA. 
For the reasons discussed above, it appears that the project may not be consistent with 
the noted policies of the City’s LCP relating to ESHA, flood protection, and stream 
alteration. In any event, the Commission finds that the City’s determination that there 
were no available feasible alternatives is not supported by adequate factual evidence in 
the record. 
 
2. Extent and Scope of the Development 
The second factor in evaluating the issue of whether the appeal raises a substantial 
issue is the extent and scope of the development as approved by the City.  
 
The project includes approximately 2,000 cu. yds. of excavation and removal of riparian 
vegetation along a 500 linear foot long stretch of the Zuma Creek stream corridor. Given 
that this is an environmentally sensitive habitat area, the extent and scope of the 
development is significant. 
 
3. Significance of Coastal Resources  
The third factor in evaluating the issue of whether the appeal raises a substantial issue 
is the significance of coastal resources affected by the decision.  
 
In this case, streams and riparian ESHA are considered extremely significant coastal 
resources under the policies and provisions of the Malibu LCP and are accorded 
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maximum protection from impacts. Zuma Creek in particular is considered a significant 
stream and watershed, in that it remains in pristine condition throughout most of the 
watershed area. Although the proposed project site has been disturbed over time, given 
the existing PCH bridge and entrance roadway, it does contain riparian habitat that 
meets the criteria of ESHA pursuant to the Malibu LCP. As such, the Commission finds 
that the coastal resources at issue in this coastal development permit are significant. 
 
4. Precedential Value for Future Interpretation of the LCP 
The fourth factor in evaluating the issue of whether the appeal raises a substantial issue 
is the precedential value of the City’s decision for future interpretation of its LCP.  
 
There are many stream corridors within the City of Malibu that could be subject to 
similar stream alteration projects for flood protection purposes. The subject City 
decision could be a precedent for how project alternatives are considered in such 
projects.  
 
5. Local, Regional, or Statewide Issues 
The final factor in evaluating the issue of whether the appeal raises a substantial issue 
is whether the appeal raises only local issues, or those of regional or statewide 
significance.  
 
The issues raised by this appeal with regard to the protection of streams and ESHA, as 
well as the consideration of feasible alternatives with regard to stream alteration, is not 
limited to only local issues. Rather, these issues are implicated in similar decisions 
regarding stream protection through the region and the rest of the state.  
 
6. Conclusion 
The purpose of the substantial issue determination is to review the administrative record 
and establish whether a substantial question is raised with respect to the appellants’ 
assertions that the project does not conform to the certified LCP. As described above, 
the Commission finds that substantial issue is raised with respect to the appellant’s 
contention that alternatives that may serve to minimize stream alteration and protect 
stream ESHA were not adequately analyzed in approval of the project, as required by 
the ESHA and stream protection policies and provisions of the certified City of Malibu 
Local Coastal Program. Additionally, the factors discussed above demonstrate that the 
issues raised in the appeal are substantial. The Commission therefore declines to make 
a finding that this appeal raises no substantial issue. 
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