STATE OF CALIFORNIA -- THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

SOUTH CENTRAL COAST AREA

89 SOUTH CALIFORNIA ST., SUITE 200
VENTURA, CA 93001 a

(805) 585-1800

DATE: November 7, 2008
TO: Commissioners and Interested Parties
FROM: South Central Coast District Staff

SUBJECT: Agenda Item 22a, Thursday, November 13, 2008, Vested Rights Claim No.
4-08-066-VRC (Jamieson)

A. Findings

Subsequent to the preparation of the staff recommendation, staff has discovered
additional information regarding the permitting history of the subject site. The following
changes to the staff report are recommended to reflect this new information.

1. The following discussion should be added to the end of Section IIC (Background
Regarding Property) on Page 8 of the staff report:

Review of the plans for each of these permits indicates that no patio was
proposed or approved in 1976 or 1977. The site plan considered in CDP 95-11
shows the private beach area with a notation that states: “Natural Sand Dunes”.
Additionally, CDP 95-11 was approved subject to three conditions of approval as
follows:

1. No portion of the building shall extend into the 30 ft. seaward setback as
shown on the project plot plan.

2. The 30 ft. seaward setback shall be left untouched so that existing
vegetation may be allowed to stabilize the dunes.

3. That all the recommendations of Pacific Materials Lab No. 1015-2 soils
report be followed.

The 30-foot structure setback shown on the plans is measured from the
“Judgment Line” (between the public beach and private beach areas). Therefore,
the 30-foot setback area referenced in CDP 95-11 is the same area identified as
the “Private Beach Area” in the 1974 Roberts Judgment. The Tentative Map
(Tract No. 25,0) considered in CDP 110-05 shows the “Judgment Line”, and
“Private Beach Area”, but does not show any patio on the ocean side of the
residence.

In 2003, the City of Carpinteria approved a coastal development permit [03-1079-
DP/CDP (Lee Jamieson)] for the subject property to: “...remove a 152 square
foot patio and replace it with an approximately 257 square foot patio for a
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condominium unit located on the City Beach”. [Commission staff notes that there
are no known records regarding approval of a CDP for the 152 sq. ft. patio that
was existing at the time of the City’s consideration of this 2003 CDP. As
discussed above, the terms and conditions of CDP 95-11 would not have allowed
such development in the 30-foot setback area (also known as the “private beach
area”)] A final local action notice was submitted to the Commission by the City,
an appeal period was opened, and no appeal of the City’s CDP was received
during the appeal period, so the CDP was final on April 24, 2003. The City
approved the new patio to extend no further than a stringline between an existing
concrete deck on the adjacent upcoast property and an existing concrete deck
two properties downcoast from the site. The patio replacement/addition approved
in Carpinteria Permit 03-1079DP/CDP was apparently constructed, as it appears
to be the same patio that the claimant is now claiming he has a vested right to
expand.

Finally, City of Carpinteria staff has stated that the City more recently approved
remodeling of the existing condominium structure, including the combination of
two of the existing units into one larger unit. The City did not require the approval
of a CDP for this development as the City determined the work only involved
interior improvements.

2. The following discussion should be added as Section Il (E)(4) as additional analysis
of the claim of vested rights:

4. Application for a Coastal Development Permit Constitutes a Waiver of
the Right to Claim that a Vested Right Exists

The courts established long ago that a claimant’s application for a CDP
constitutes a waiver of any claim to a vested right for development, and this
principle has been upheld in recent case law (LT-WR, L.L.C. v. California Coastal
Comm'n (2007) 152 CaI.App.4th 770, 785, quoting Davis v. California Coastal
Zone Conservation Comm’n (1976) 57 Cal.App.3d 700). In LT-WR, at 785, the
Court of Appeals found that:

As stated in [Davis]: “A [property owner] who claims to be exempt from the
Coastal Zone Conservation Act permit requirements by reason of a vested
right to develop the property must claim exemption on that basis. [citation
omitted] Where the developer fails to seek such a determination but
instead elects to apply only for a permit, he cannot later assert the
existence of a vested right to development, i.e., the developer waives his
right to claim that a vested right exists. (State of California v. Superior
Court [ (1974) 112 Cal.3d 237, 248-250, 252[, 115 Cal.Rptr. 497, 524 P.2d
1281].)" (Davis, supra, 57 Cal.App.3d at p. 708, 129 Cal.Rptr. 417, italics
added.)
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In LT-WR, the Court of Appeals further found that:

[The claimant’s] failure to seek a vested rights determination in the first
instance precluded it from later claiming entitlement to a coastal
development permit based on the alleged existence of a vested right.
(Davis, supra, 57 Cal.App.3d at p. 708, 129 Cal.Rptr. 417.) LT-WR, 152
Cal.App.4™ at 785.

As discussed above, the claimant applied to the City of Carpinteria and was
granted a coastal development permit for construction of a patio on the seaward
side of the existing condominium structure. This patio is located within the
“private beach” area of the property. Although this patio is clearly not consistent
with the conditions of Commission CDP 95-11 (approving the condominium
structure), which required the area seaward of the structure to be left untouched,
it does not appear that the City was aware of this requirement and the City CDP
was not appealed to the Coastal Commission.

In 2003, Lee Jamieson did not submit any claim of a vested right for the
construction of a patio in the Private Beach area, either based on the provisions
of the 1974 Roberts Judgment, or on any other basis. Rather, he applied for and
was granted a CDP for construction of a patio within the “private beach” area of
the site. Therefore, the claimant is now precluded from claiming that a vested
right exists for such construction.

B. Correspondence.

Staff has received the attached correspondence from the City of Carpinteria, dated
November 7, 2008, in support of the staff recommendation.
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CITY Of CARPINTERIA, CALIFORNIA

November 7, 2008

Members of the City Council
California Coastal Commission

Michael Ledbetter, M
¢/o South Central Coast Area edbetter, Mayor

Gregg Carty, Vice Mayor

89 South California Street, Suite 200 J. Bradley Stein
Ventura, CA 93001 Joe Armendariz
Al Clark

Re: Jamieson Claim of Vested Rights at 4809 Sandyland Road, Carpinteria
Dear Honorable Commissioners:

The City of Carpinteria appreciates the opportunity to address you in the matter of the Vested
Rights Claim filed by Mr. Lee Jamieson regarding construction of a patio extension at his property
referenced above (4-080-066-VRC). Your staff report concludes that there is no basis for Mr.
Jamieson’s vested rights claim.

We also note that staff’s review of the Roberts Judgment indicates that the provisions of Section 11
constitute prohibitions on permitted uses rather than affirmative allowances that override any
zoning ordinance or other regulations prohibiting such uses. This interpretation is consistent with
the City’s reading of the Judgment, as set forth in our letter to Mr. Jamieson dated March 10, 2008
(attached).

Further, in our view the staff report correctly determines that in 1974 the City. did not and could not
have bargained away any authority to City to issue Coastal Development Permits that it did not gain
until our Local Coastal Program (LCP) was certified in 1981.

For these reasons, the City concurs in your staff’s conclusion that no vested rights have accrued in
this case. Should a Coastal Development Permit application to extend the Jamieson patio come
before the City in the future, we will review the proposal for consistency with the City’s Coastal
Land Use Plan, as noted in our March 10" letter.

Sincerely,

Dot Coumgsa LQ

Jackie Campbell, Director

Community Development Department

Attachment: City of Carpinteria letter to Lee Jamieson dated March 10, 2008

cc: Peter Brown, City Attorney, Brownstein, Hyatt, Farber & Schreck, P.O. Drawer 720, SB, CA 93102
Susan Basham, Price, Postel and Parma, P.O. Box 99, SB, CA 93102-0099

5775 CARPINTERIA AVENUE ¢ CARPINTERIA, CALIFORNIA 93013-2697 * (805) 684-5405 * Fax (805) 684-5304 * www.ci.carpinteria.ca.us
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VENTURA, CA 93001 A. Helperin-San Francisco
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Th 2 2 a Hearing Date: 11/13/08

CLAIM OF VESTED RIGHTS
STAFF REPORT AND RECOMMENDATION

CLAIM NO: 4-08-066-VRC

CLAIMANT: Lee Jamieson = AGENT: Susan M. Basham, Price, Postel & Parma, LLP
PROJECT LOCATION: 4809 Sandyland Road, Carpinteria, Santa Barbara County.
ASSESSOR’S PARCEL NO.: 003-800-001; 003-800-002, 003-800-003

DEVELOPMENT RIGHT CLAIMED: Construction of patio extension to Judgment Line
defined in 1974 Stipulated Judgment.

SUBSTANTIVE FILE DOCUMENTS: 1974 Judgment in the case of Roberts v. City of
Carpinteria (Santa Barbara Superior Court Case No. 79327)

ACTION: Commission Hearing and Vote

SUMMARY OF STAFF RECOMMENDATION

The applicant claims a vested right for the new construction of an addition to an
existing at-grade patio on a beachfront property developed with a three-unit
condominium. Staff recommends denial of the claim of vested rights made by Lee
Jamieson regarding the construction of a patio extension.

The Coastal Act requires a coastal development permit prior to undertaking
development. The vested rights exemption allows the completion or continuance of
development that was commenced prior to the Coastal Act without a coastal
development permit if all other required permits and other discretionary approvals
were obtained at the time the development began and, in good faith reliance on those
entitlements, the owner performed substantial work and incurred substantial liabilities.

Mr. Jamieson does not provide any evidence that he or any previous owner obtained
any permits to construct the subject patio extension, or that any work was performed
on the patio extension prior to the effective date of the California Coastal Act
(January 1, 1977). In fact, the applicant acknowledges that no work has been
commenced on the patio extension. Rather, the applicant's claim is based on the
terms of the 1974 Judgment in the case of Roberts v. City of Carpinteria (Santa



4-08-066-VRC (Jamieson)
Page 2

Barbara County Superior Court Case No. 79327). However, as discussed in detail
below, the 1974 Roberts Judgment does not give rise to a vested right under the
California Coastal Act of 1976, the California Coastal Zone Conservation Act of 1972,
nor does it establish any other sort of right to conduct development without
compliance with the permitting requirements of the Coastal Act.

. STAFF RECOMMENDATION FOR DENIAL OF CLAIM

Pursuant to section 13203 of the Commission’s regulations, 14 C.C.R. § 13203, the
Commission’s Executive Director has made an initial determination as to whether Claim
of Vested Rights 4-08-066-VRC has been substantiated. As indicated in the attached
letter, the Executive Director found that the claim was not substantiated. Staff
recommends that the Commission deny Claim of Vested Rights 4-08-066-VRC.

Motion: *“lI move that the Commission determine that Claim of Vested Rights 4-
08-066-VRC is substantiated and the development described in the
claim does not require a Coastal Development Permit.”

Staff recommends a NO vote. Following the staff recommendation will result in a
determination by the Commission that the development described in the claim requires
a Coastal Development Permit and in the adoption of the resolution and findings set
forth below. The motion passes only by an affirmative vote of a majority of the
Commissioners present.

Resolution for Denial of Claim:

The Commission hereby determines that Claim of Vested Rights 4-00-279-VRC is not
substantiated, denies the claim, and adopts the Findings set forth below.

STAFF NOTE

On October 6, 2008, staff verbally requested additional background information from the
claimant’s agent relating to the case of Roberts v. City of Carpinteria (Santa Barbara
County Superior Court Case No. 79327), including the basis for the lawsuit and
information regarding which State agency was the cross-defendant in the case. This
information was not explicit in the 1974 Roberts Judgment document. Ms. Basham
provided a letter (Exhibit 6b), dated October 14, 2008, and copies of several documents
pertaining to the 1974 Roberts case (although because of technical difficulties, the
information was not received until October 22, 2008). In this letter, Ms. Basham notes
the requirements of 14 CCR 813203, which requires the executive director to make an
initial determination whether the claim of vested rights appears to be substantiated. The
letter states that: “Since it has been more than 30 days since we filed Mr. Jamieson’s
claim, we would appreciate receiving your prompt determination and notice of a
scheduled hearing in this matter”.
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In fact, staff had already made an initial determination that the vested rights claim did
not appear to be sufficiently substantiated and that it should be denied. Notice of this
determination was sent to the claimant’'s agent and known interested parties on October
10, 2008, within the 30-day time frame required by 14 CCR 813203. This determination
was made by staff even though the requested background information had not yet been
received. In staff's view, the information sought, and provided by the claimant’'s agent
was not relevant to the question of whether a vested right was substantiated, but rather
was sought in order to determine what other sorts of rights, if any, the Judgment may
give the applicant with regard to the Coastal Act permitting requirements.

Staff subsequently received a letter, dated October 15, 2008 (Exhibit 6¢), from Ms.
Basham stating that the October 14, 2008 letter (with attachments) should have been
considered before the Initial Determination was issued. The letter also states that: “We
therefore seek your reconsideration of this Initial Determination, based upon the fact
that the Stipulated Judgment—a court order—established a vested right that is
tantamount to the issuance of a permit under the Commission’s customary standard”.
As previously stated, 14 CCR 813203 requires the Executive Director to make an initial
determination whether a vested rights claim appears to be substantiated within 30 days
of filing the claim. (In this case, the vested rights claim was filed on September 11,
2008, pursuant to 14 CCR 813202). Because the additional background information
was not relevant to this determination, it was not necessary to delay the initial
determination. As such, staff has declined to reconsider the Initial Determination made
on October 10, 2008.

[I. FINDINGS AND DECLARATIONS

A. Legal Authority and Standard of Review

The Coastal Act requires that a coastal development permit be obtained before
development is undertaken in the coastal zone. Coastal Act section 30600(a)" states:

. in addition to obtaining any other permit required by law from any local
government or from any state, regional, or local agency, any person . . .wishing to
perform or undertake any development in the coastal zone, . .. shall obtain a
coastal development permit.

Coastal Act section 30106 defines the term “development” as:

. . . the placement or erection of any solid material or structure; discharge or
disposal of any dredged material or of any gaseous, liquid, solid, or thermal waste;
grading, removing, dredging, mining, or extraction of any materials; change in the
density or intensity of use of land, including but not limited to, subdivision pursuant

! The Coastal Act is codified at California Public Resources Code (“PRC”) sections 30,000 to 30,900. All
further section references, including references to sections of the Coastal Act, are actually to sections of
the PRC, and thus, to provisions of the Coastal Act, unless otherwise indicated.
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to the Subdivision Map Act ... change in the intensity of use of water, or of access
thereto; construction, reconstruction, demolition, or alteration of the size of any
structure, ....

One exception to the general requirement that one obtain a coastal development permit
before undertaking development within the coastal zone is that if one has obtained a
vested right in the development prior to enactment of the Coastal Act, a permit is not
required. Section 30608 of the Coastal Act states:

No person who has obtained a vested right in a development prior to the effective
date of this division or who has obtained a permit from the California Coastal Zone
Conservation Commission pursuant to the California Coastal Zone Conservation Act
of 1972 (commenting with Section 27000) shall be required to secure approval for the
development pursuant to this division; provided, however, that no substantial change
may be made in any such development without prior approval having been obtained
under this division.

The effective date of the division to which Section 30608 refers, i.e., the Coastal Act, is
January 1, 1977. Thus, pursuant to Section 30608, if a person obtained a vested right in
a development on the subject site prior to January 1, 1977, no Coastal Development
Permit (CDP) is required for that development. However, no substantial change in any
such development may be made until obtaining either a CDP, or approval pursuant to
another provision of the Coastal Act.

In addition, the California Coastal Zone Conservation Act of 1972 (aka Proposition 20,
“the Coastal Initiative”) had its own vested rights provision, former PRC section 27404,
which stated, in relevant part:

If, prior to November 8, 1972, any city or county has issued a building permit, no
person who has obtained a vested right thereunder shall be required to secure a
permit from the regional commission; providing that no substantial changes may be
made in any such development, except in accordance with the provisions of this
division. Any such person shall be deemed to have such vested rights if prior to
November 8, 1972, he has in good faith and in reliance upon the building permit
diligently commenced construction and performed substantial work on the
development and incurred substantial liabilities for work and materials necessary
therefor.

The procedural framework for Commission consideration of a claim of vested rights is
found in Sections 13200 through 13208 of Title 14 of the California Code of Regulations
(“14 CCR"). These regulations require that the staff prepare a written recommendation
for the Commission and that the Commission determine, after a public hearing, whether
to acknowledge or deny the claim. 14 CCR § 13205(a). If the Commission finds that
the claimant has a vested right for a specific development, the claimant is exempt from
Coastal Development Permit requirements for that specific development only. Any
substantial changes to the exempt development after January 1, 1977 will require a
CDP. If the Commission finds that the claimant does not have a vested right for the
particular development, then the development is not exempt from CDP requirements.
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Although section 30608 provides an exemption from the permit requirements of the
Coastal Act if one has obtained a vested right in a development, neither the Coastal Act
nor the Commission’s regulations articulate any standard for determining whether a
person has obtained such a right.? Thus, to determine whether the Coastal Act’s vested
rights exemption applies, the Commission relies on the criteria for acquisition of vested
rights as developed in the case law applying the Coastal Act’s vested right provision, as
well as in common law vested rights jurisprudence. That case law is discussed below.

“"The vested rights theory is predicated upon estoppel of the governing body.”” Raley
v. California Tahoe Regional Planning Agency (1977), 68 Cal.App.3d 965, 977.°
Equitable estoppel may be applied against the government only where the injustice that
would result from a failure to estop the government “is of sufficient dimension to justify
any effect upon public interest or policy” that would result from the estoppel. Raley, 68
Cal.App.3d at 975.% Thus, the standard for determining the validity of a claim of vested
rights requires a weighing of the injury to the regulated party from the regulation against
the environmental impacts of the project. Raley, 68 Cal.App.3d at 976.

The seminal decision regarding vested rights under the Coastal Act is Avco Cmty.
Developers, Inc. v. South Coast Regl Comm’'n (1976) 17 Cal.3d 785. In Avco, the
California Supreme Court recognized the long-standing rule in California that if a
property owner has performed substantial work and incurred substantial liabilities in
good faith reliance upon a permit issued by the government, he acquires a vested right
to complete a construction in accordance with the terms of the permit.> The court
contrasted the affirmative approval of the proposed project by the granting of a permit
with the existence of a zoning classification that would allow the type of land use
involved in the proposed project. The court stated it is beyond question that a landowner
has no vested right in existing or anticipated zoning. Avco, supra, at 796; accord,
Oceanic Calif., Inc. v. North Central Coast Regional Com. (1976) 63 Cal.App.3d 357.

The acquisition of a vested right to continue an activity without complying with a change
in the law thus depends on good faith reliance by the claimant on a governmental

? By contrast Proposition 20, the predecessor to the Coastal Act, did require that a building permit have
been issued and that the claimant have performed substantial work and incurred substantial liabilities in
reliance on that permit in order to secure a vested right. However, as is demonstrated by the case law,
other than the explicit requirement for a building permit, this Proposition 20 standard is essentially the
same as the common law vested rights standard applied by the courts, and the seminal case on the
standard for a vested right (Avco Cmty. Developers, Inc. v. South Coast Reg’l Comm’n (1976) 17 Cal.3d
785) was based on Proposition 20.

8 Quoting Spindler Realty Corp. v. Monning (1966), 243 Cal. App.2d 255, 269, quoting Anderson v. City
Council (1964), 229 Cal. App.2d 79, 89.

* Quoting City of Long Beach v. Mansell (1970), 3 Cal. 3d462, 496-97.

® Again, although the Avco decision pre-dates the Coastal Act and was based on the vested rights
provision in Proposition 20, the standard the case articulated for establishing vested rights was the pre-
existing common law standard, and the courts have continued to apply it, and to cite Avco, both in
applying the 1976 Coastal Act vested rights provision and in assessing common law vested rights claims.
See, e.g., Stokes v. Board of Permit Appeals (1997) 52 Cal. App. 4™ 1348, 1353; South Central Coast
Regional Comm’n v. Pratt Const. Co. (1982) 128 Cal. App. 3d 830, 841-842.
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representation that the project is fully approved and legal. The scope of a vested right is
limited by the scope of the governmental representation on which the claimant relied,
and which constitutes the basis of the estoppel. One cannot rely on an approval that
has not been given, nor can one estop the government from applying a change in the
law to a project it has not in fact approved. Therefore, the extent of the vested right is
determined by the terms and conditions of the permit or approval on which the owner
relied before the law that governs the project was changed. Avco Cmty. Developers,
inc. v. South Coast Reg’l Comm’n, supra, 17 Cal.3d 785.

There are many vested rights cases involving the Commission (or its predecessor
agency). The courts consistently focused on whether the developers had acquired all of
the necessary government approvals for the work in which they claimed a vested right,
satisfied all of the conditions of those permits, and had begun their development before
the Coastal Act (or its predecessor) took effect.® The frequently cited standard for
establishing a vested right is that the claimant had to have “performed substantial work
and incurred substantial liabilities in good faith reliance upon a permit issued by the
government” in order to acquire a vested right to complete such construction. Avco
Cmty. Developers, Inc. v. South Coast Reg’l Comm’n (1976), 17 Cal.3d 785, 791.

Based on these cases, the standard of review for determining the validity of a claim of
vested rights is summarized as follows:

1. The claimed development must have received all applicable
governmental approvals needed to undertake the development prior to
January 1, 1977. Typically this would be a building permit or other legal
authorization, and

2. The claimant must have performed substantial work and incurred
substantial liabilities in good faith reliance on the governmental
approvals. The Commission must weigh the injury to the regulated
party from the regulation against the environmental impacts of the
project and ask whether such injustice would result from denial of the
vested rights claim as to justify the impacts of the activity upon Coastal
Act policies. (Raley, supra, 68 Cal.App.3d at 975-76).

There is also legal authority that suggests that only the person who obtained the original
permits or other governmental authorization and performed substantial work in reliance
thereon has standing to make a vested right claim. (Urban Renewal Agency v.
California Coastal Zone Conservation Commission (1975) 15 Cal.3d 577).

® See, e.g., Patterson v. Central Coast Regional Comm’n (1976) 58 Cal. App. 3d. 833; Avco Community
Developers, Inc. v. South Coast Regional Comm’n (1976) 17 Cal.3d 785; Tosh v. California Coastal
Comm’n (1979) 99 Cal.App.3d 388; Billings v. California Coastal Comm’n (1980) 103 Cal.App.3d 729.
Halaco Eng’g Co. v. South Central Coast Regional Comm’n (1986) 42 Cal. 3d 52 (metal recycling);
Monterey Sand Co. v. California Coastal Comm’n (1987), 191 Cal. App. 3d 169 (sand dredging).
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The burden of proof is on the claimant to substantiate the claim of vested right. (14 CCR
8 13200). If there are any doubts regarding the meaning or extent of the vested rights
exemption, they should be resolved against the person seeking the exemption. (Urban
Renewal Agency v. California Coastal Zone Conservation Commission (1975) 15 Cal.3d
577, 588). A narrow, as opposed to expansive, view of vested rights should be adopted
to avoid seriously impairing the government’s right to control land use policy. (Charles
A. Pratt Construction Co. v. California Coastal Commission (1982) 128 Cal.App.3d 830,
844, citing, Avco v. South Coast Regl Comm'n (1976) 17 Cal.3d 785, 797). In
evaluating a claimed vested right to maintain a nonconforming use (i.e., a use that fails
to conform to current zoning), courts have stated that it is appropriate to “follow a strict
policy against extension or expansion of those uses.” Hansen Bros. Enterprises v.
Board of Supervisors (1996)12 Cal.4th 533, 568; County of San Diego v. McClurken
(1957) 37 Cal.2d 683, 687).

B. Litigation History
Roberts v. City of Carpinteria

The applicant’s claim is based on the terms of the 1974 Judgment in the case of
Roberts v. City of Carpinteria (Santa Barbara County Superior Court Case No. 79327).
An earlier owner of the subject parcel (Santa Barbara School Corporation) was a
plaintiff in this case. This judgment (hereinafter, the “1974 Roberts Judgment,” or the
“Judgment”) is attached as Exhibit 7.

The Roberts case involved a dispute between the property owners of 16 beachfront
parcels, the City of Carpinteria, the County of Santa Barbara, and the State through the
California State Lands Commission regarding the City’s public beach easement and the
location of a recorded paper street called “Ocean Avenue”. The 1974 Roberts Judgment
resulted in quieting the City’s title to its public beach easement against future claims by
the private property owners, and in quieting the title of the private property owners over
their lots against future claims by the City and State (including any claim that a portion
of their properties were part of a public street), subject to the public beach easement.

The Judgment denoted a “private beach” area for each property, which generally
followed the former location of “Ocean Avenue”. That “private beach” is not burdened by
the City’s easement, but it is subject to development restrictions listed in section 11 of
the Judgment. The Judgment further established the boundary (called the “Judgment
Line”) between “private beach” and “public beach” on the seaward side of the subject
properties, which is the area burdened by the City’s public beach easement. The
Judgment established the uses and purposes of the public beach easement (sections 7
and 8). The Judgment further states that the owners are permanently restrained from,
among other things, doing anything that would interfere with the full use and enjoyment
of the public beach area (section 11).

The terms of the Judgment related to the “private beach” area (section 11) prohibit the
owners from changing the grade of the private beach area, and from erecting any
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structures over, on, or across the private beach area, with two exceptions. The first
exception is: “the installation and maintenance of flat, surfaced patios and appropriate
landscaping”. The second exception allows for the erection of fences in three cases,
including on the Judgment Line, along the property lines between the subject parcels,
and along the boundary line between the street end areas and the “private beach”. The
Judgment states that: “The prohibitions of this Paragraph 11 shall override any zoning
ordinance that may at any time permit uses of the Private Beach, or any part thereof,
other than or in addition to the uses set forth in this Paragraph 11”.

Jamieson v. City of Carpinteria

This 2008 case involved a dispute between Lee Jamieson and the City of Carpinteria
regarding the construction of a patio extending to the “Judgment Line” (as defined in the
1974 Roberts Judgment) on the subject property. According to the ruling in this case,
Mr. Jamieson filed a building permit application with the City of Carpinteria to build the
patio addition to the “Judgment Line”, as defined in the 1974 Roberts Judgment. City
staff advised Mr. Jamieson in writing that a coastal development permit would be
required for this development and that the City reads the 1974 Roberts Judgment as not
overriding any zoning ordinance that would conflict with the permitted uses. Jamieson
terminated the administrative process and filed a complaint for declaratory relief to
determine the rights and duties of the parties under the 1974 Roberts Judgment.

The court found for the City of Carpinteria, finding that Jamieson had failed to state facts
constituting a cause of action for declaratory relief because he had not alleged facts
constituting a controversy between himself and the City speaking through its ultimate
authority, and that he had not exhausted his administrative remedies, through a vested
rights determination or a coastal development permit application.

C. Background Regarding Property

The property at issue is an approximately 41-foot wide parcel on Sandyland Road that
fronts onto Carpinteria City Beach in the City of Carpinteria, Santa Barbara County (The
location of the site is shown in Exhibit 1). The parcel is developed with a three-unit
residential condominium building with an at-grade patio on the beach side within the
“private beach” area of the parcel. The applicant has submitted a copy of the recorded
condominium plan map for the property and site plans for the proposed patio addition
that is the subject of this vested rights claim (Exhibits 3 and 4).The assessor’s parcel
map (reflecting the condominium plan map) for the property shows a ground floor patio
area as part of Unit 1 (this designated patio area appears to be larger than the patio as
it exists on the ground), while the remainder of the “private beach” area is common to all
three units. Thus, the proposed patio expansion would involve work both in the area
owned by the owner of Unit 1 and the common area owned jointly by all three unit
owners.

The claimant owns one of the three condominium units (Unit 1) jointly with his wife
(Krystyna Jamieson), and the claimant’s wife owns another of the three units (Unit 2).
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The third unit (Unit 3) is owned by Dennis Maul Sales, Inc. The applicant’s agent states
that: “Mr. Jamieson and his wife acquired 2 of the 3 condominium units in or about
1998. He is the authorized representative of the owners for purposes of this Claim”. Mr.
Jamieson states that he is the representative for Dennis Maul Sales, Inc. although no
written authorization was included with the claim.

Two coastal development permits (CDPs) were approved for the existing residential
development on the subject site. CDP 95-11 [Kinnear, Serena, and Goodman (1976)]
was approved for the construction of a three-unit apartment, and CDP 110-05 [Kinnear,
Serena, and Goodman (1977)] was approved for conversion of a three-unit apartment to
a three-unit condominium.

C. Development Claimed As Exempt From Coastal Act Requirements

Lee Jamieson claims that he has a vested right to construct an addition to the existing
at-grade patio, extending to the “Judgment Line” that is the boundary between “private
beach” and “public beach”, defined in the 1974 Judgment in the case of Roberts v. City
of Carpinteria (Santa Barbara County Superior Court Case No. 79327). Mr. Jamieson’s
claim is detailed on the Claim of Vested Rights form (Exhibit 2) and in a letter (Exhibit
6a), dated September 2, 2008, from the claimant’s agent, Susan M. Basham, of Price,
Postel & Parma, LLP. Additional information regarding the claim is provided in a letter
(Exhibit 6b), dated October 14, 2008 from Ms. Basham.

D. Evidence Presented by Claimant

The applicant has not provided any evidence that he or his predecessors in interest
obtained a permit for the construction of a patio extension or that substantial work was
performed or substantial liabilities were incurred in reliance on a permit for the patio
extension. In fact, the applicant acknowledges that no work has been commenced on
the patio extension. Rather, the applicant’s claim is based on the terms of the 1974
Roberts Judgment (Exhibit 7)

The applicant claims that the 1974 Roberts Judgment gives him a vested right to build a
deck extension at any time, without obtaining a coastal development permit. The
applicant’'s agent states the following, in her September 2, 2008 letter:

In summary, the 1974 Stipulated Judgment, by its terms, provides that Mr. Jamieson, as
a successor to the 1974 owner of his property, has a continuing right to install a flat,
surfaced patio in the Private Beach area — a right he may exercise at whatever time he
might choose to proceed with construction, without being constrained by later-adopted
laws, and “in his sole discretion” without being required to apply for a discretionary
Coastal Development Permit. Mr. Jamieson purchased his property in reliance on the
express terms of the Superior Court’s Judgment and on the recorded Tract Map and
Condominium Plan, both of which clearly show the Judgment Line and Private Beach
area.
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The applicant also claims that the parties agreed to the terms of the Judgment after the
adoption of the Coastal Zone Conservation Act, which could have limited vesting of
rights to development substantially completed prior to 1973 or potentially only as to the
1973 property owners. The claimant concludes that since the 1974 Roberts Judgment
nevertheless purports to give the property owners (and their successors) rights, in their
sole discretion, to perform development at some later date, it “must be read as the
City’s and State’s intent and agreement to vest rights that otherwise might not have
been eligible for vesting in 1974.

Further, the applicant claims (in Ms. Basham’s October 15, 2008 letter), that the
Judgment established a vested right that is tantamount to the issuance of a permit
under the Commission’s customary standard.

Finally, the applicant’s claim states that the Coastal Commission is bound by the terms
of the 1974 Roberts Judgment. The October 14, 2008 letter from Ms. Basham states
that:

Mr. Jamieson has not claimed that the California Coastal Commission was named as a
party to the Roberts action or the City’s Cross-Complaint. The Judgment is binding on
the State, and as a legislatively-created agency of the State, the Coastal Commission is
bound by it. Moreover, we think that even if the State were not a party to the Judgment,
the City’s agreement to the terms and conditions of the Judgment, relinquishing its right
to exercise discretion in the future development of flat patios landward of the Judgment
Line, requires that the Commission conclude that Mr. Jamieson’s right to proceed with
such development vested with the court’s entry of the Judgment in 1974.

E. Analysis of Claim of Vested Rights

A vested rights exemption enables one who obtains all valid governmental approvals for
development and performs substantial work and incurs substantial liabilities in good
faith reliance on those approvals to complete the development, even if the law changes
prior to completion. A vested right does not allow any other new development to be
completed without compliance with existing laws.” Although the claimant has not stated
that he or a predecessor had obtained necessary permits, or completed substantial
work in reliance on such permits prior to the effective date of the Coastal Act, he does
claim to have a vested right to construct a patio extension.

1. The 1974 Roberts Judgment did not Give Rise to a Vested Right Under the
Act as it Existed at That Time

The 1974 Roberts Judgment is dated, and was entered by the court on, February 27,
1974. At that time, the Coastal Initiative/Proposition 20 was already in effect, and it
spelled out specific criteria for establishing a vested right (former PRC section 27404).
Those criteria included:

" Avco Cmty. Developers, Inc. v. South Coast Reg’l Comm’n (1976), 17 Cal.3d 791.
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- that a building permit have been issued by a city or county prior to
November 8, 1972;

- that the party claiming the vested right had, prior to November 8, 1972, in
good faith reliance on that permit, diligently commenced construction and
performed substantial work on the development; and

- that the claimant had, prior to November 8, 1972, in good faith reliance on
the permit, incurred substantial liabilities for work and materials necessary
to the commencement of the construction and the performance of
substantial work

None of these criteria is satisfied in this case. Thus, the 1974 Roberts Judgment did not
give rise to a vested right under, or as recognized by, the Coastal Zone Conservation
Act of 1972.

The applicant claims that its predecessor incurred liabilities “in the litigation and
negotiation of rights and responsibilities under the 1974 [Roberts] Judgment.” Claim of
Vested Rights Form, page 3, point 10. However, that was not the standard under PRC
section 27404. The liabilities had to be incurred for work and materials. Moreover, if
one could claim that efforts to secure a right qualified as the necessary liabilities for
establishment of a vested right, anyone who obtained a permit approval could claim
that, because they expended resources securing that permit, they automatically had a
vested right, which cannot be right, as it would reduce the vested rights standard to a
permit approval standard.® Finally, as vested rights are based on estoppel, to establish
such estoppel, Mr. Jamieson would have to show that he performed substantial work
and incurred substantial liabilities in good faith reliance on an authorization already
obtained, not in the quest to obtain one. Thus, any liabilities incurred in the manner
indicated could not have contributed to the securing of a vested right. In addition, even
if such liabilities were relevant, which, for all the reasons listed above, they are not,
there is no showing that the other two criteria were satisfied. Thus, again, the Roberts
litigation and the 1974 Roberts Judgment did not give rise to a vested right under, or as
recognized by, the Coastal Zone Conservation Act of 1972.

The applicant recognizes this. Accordingly, he argues that, since the 1974 Roberts
Judgment nevertheless purports to give the property owners (and their successors)
rights, in their sole discretion, to perform development at some later date, it “must be
read as the City’s and State’s intent and agreement to vest rights that otherwise might
not have been eligible for vesting in 1974.” 9/2/08 Basham letter at 2. Similarly, one
entry on the vested rights claim form states that the Judgment was entered after the

8 In fact, the vested rights provision in Proposition 20 contained express terms to avoid such claims,
stating that expenses that were “incurred in obtaining the enactment of an ordinance in relation to the
particular development or the issuance of a permit shall not be deemed liabilities for work or material.”
Former PRC § 27404. And the applicant’s agent conceded that they believe the Judgment should be
treated as “tantamount to the issuance of a permit.” Letter from Susan Basham to Barbara Carey (Oct.
15, 2008)
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effective date of Proposition 20, thus “overriding statutory vesting limitations.” Claim of
Vested Rights form at 2, Point 8.

These statements appear to comprise an assertion that the Judgment provides some
other sort of right, different from the “vested right” expressly recognized by Proposition
20, in former PRC section 27404. To the extent the applicant is claiming that the
Judgment provided some such other sort of right to develop the property free from the
permitting requirements of Proposition 20 or the Coastal Act, perhaps based on a more
generic meaning of the phrase “vested right,” such a claim is not appropriately reviewed
via the filing of the instant vested rights claim form or pursuant to Subchapter 1 of
Chapter 6 of the Commission’s regulations (sections 13200-208), entitled “Claims of
Vested Rights.” However, we briefly address that assertion in the next section.

2. The 1974 Roberts Judgment does not Establish any Other Sort of Right to
Conduct Development Without Compliance with the Permitting
Requirements of the Coastal Act

As indicated above, the Roberts litigation involved private property owners, the City of
Carpinteria, the County of Santa Barbara, and the State Lands Commission. No one
has asserted that the Coastal Commission or its predecessor was a party to the lawsuit
or to the settlement therefore that was entered as the court’s order. Thus, the Coastal
Commission is not bound by the judgment, which in no way limits the Commission’s
ability, in exercising its authority under the Coastal Act, from conducting its normal
regulatory review of the proposed development. The Commission came to the same
conclusion eight years ago in reviewing another application for development on this
stretch of Sandyland Road. See Revised Findings for the De Novo stage of the hearing
on appeal number A-4-CPN-99-119 (Clemens et al.), report (without exhibits) attached
hereto as Exhibit 8, at 10.°

In 2006, another applicant made a similar claim in connection with an application to
repair a fence at the base of a coastal bluff in Torrance traversing several properties
[CDP application 5-05-503 (Burke)]. The applicants claimed that a Boundary Line
Agreement among (1) the City of Torrance, (2) the private property owners, (3) the
State through the State Lands Commission, and (4) the State through the Attorney
General, on behalf of the People of the State, gave the property owners a continuing
right to repair and maintain the fence without Coastal Commission review or otherwise
complying with the Coastal Act. The Commission denied the application in July, 2006,
finding that it was not bound by the agreement. The applicants sued, and, on June 28,
2007, the trial court ruled in favor of the Commission, finding no basis to conclude that
the settlement in any way compromised the Commission’s regulatory authority. The
case is now on appeal.

° Staff would note that this development at 4921 Sandyland Road involved the Judgment Line established
by the 1974 Roberts Judgment, as well as a subsequent 1978 Roberts Judgment that established a
second Judgment Line with additional terms. The 1978 Roberts Judgment does not affect the subject
property at 4908 Sandyland Road.
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Even if section 11 of the Roberts judgment can be read as a judicial attempt to abrogate
the Coastal Commission’s permitting authority, such a reading would violate both
constitutional and statutory law. The Separation of Powers Doctrine, which emanates
from article 11, section 3 of California’s constitution, prohibits a court from interfering
with legislative acts that confer permit authority on regulatory agencies. (People v.
Jordan (1983) 142 Cal.App.3d 628, 635 [“Inherent judicial powers should not be
exercised in such a manner as to nullify existing legislation or frustrate legitimate
legislative policies”].) The doctrine also prohibits a court from interfering with the
executive functions of regulatory agencies. (Novar Corp. v. Bureau of Collection &
Investigative Services (1984) 160 Cal.App.3d 1, 6 [“[l]ssuance of an injunction is
improper where it is determined that the statute is constitutional and the conduct to be
enjoined is within the terms of the statute.”].) Indeed, the Legislature codified this
second prohibition in two code sections both of which provide that “[a]n injunction
cannot be granted...[t]o prevent the execution of a public statute by officers of the law
for the public interest.” (Code Civ. Proc., § 526, subd. (b)(4); Civ. Code, § 3423, subd.
(d); see Glide v. Superior Court (1905) 147 Cal. 21, 24 [holding that statutory
prohibitions are based on Separation of Powers Doctrine].) At least one appellate court
applied these code sections to invalidate an injunction that purportedly permitted a
landowner to continue its dredging and waste discharge without having to obtain
regulatory approval from the Regional Water Quality Control Board or the San
Francisco Bay Conservation and Development Commission. (People v. F. E. Crites, Inc.
(1975) 51 Cal.App.3d 961.)

Section 11 of the Roberts judgment is explicitly crafted as a permanent injunction.
(Judgment, at p. 6, lines 1-2.) As such, any provision within that injunction that could be
read to abrogate the Commission’s permitting jurisdiction should be construed
otherwise, to avoid the constitutional infirmity, and to the extent any provision within the
injunction does purportedly abrogate the Commission’s permitting authority, such
provision would be invalid under the Separation of Powers Doctrine and related
statutory provisions.

Finally, even if the Judgment were binding on the Commission, it states that the
prohibitions in section 11 (which include the prohibition against erecting any structures
on the private beach except for, among other things, flat surfaced patios) override any
zoning ordinances that may permit uses of the private beach; however, it does not say
that the affirmative allowance listed in section 11 overrides any zoning ordinances (or
similar laws) that may prohibit such uses.

In conclusion, whether or not the City and the County bargained away their local police
power authority over certain development in the private beach area, through their
participation in the 1974 Roberts Judgment, the City could not, and thus did not, bargain
away its delegated, state law-based, Coastal Act authority, as it did not even possess
such authority at the time. Moreover, neither the Coastal Commission nor its
predecessor was a party to the lawsuit or the Judgment, and the permitting
requirements contained in their enabling acts were not affected by it. The State Lands
Commission was a party to the case and the Judgment because of the potential impacts
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on the boundaries between State lands and other lands. The applicant concedes this
limited interest in stating that the City’s cross-complaint against the state was made
pursuant to PRC section 6308, 10/14/08 Basham letter at 1-2, which requires that the
State be joined as a party whenever an action involves title to the boundaries of
tidelands or submerged lands. However, the involvement of the State Lands
Commission does not affect the requirement that any proposed development on this site
not proceed until the necessary approvals are secured pursuant to the Coastal Act.

3. The 1974 Roberts Judgment does not Give Rise to a Vested Right
Recognized by Section 30608

As is explained above, the vested rights exemption provided by Section 30608 is based
on common law. The standard of review for determining the validity of a claim of vested
rights is:

1. The claimed development must have received all applicable
governmental approvals needed to undertake the development prior to
January 1, 1977. Typically this would be a building permit or other legal
authorization, and

2. The claimant must have performed substantial work and incurred
substantial liabilities in good faith reliance on the governmental
approvals. The Commission must weigh the injury to the regulated
party from the regulation against the environmental impacts of the
project and ask whether such injustice would result from denial of the
vested rights claim as to justify the impacts of the activity upon Coastal
Act policies. (Raley, supra, 68 Cal.App.3d at 975-76).

Once again, neither of these criteria is satisfied in this case. First, at the end of 1976,
the proposed patio expansion had not received all applicable governmental approvals.
At that time, Proposition 20 imposed a permit requirement for such an expansion, and,
as is explained in the prior sections, the 1974 Roberts Judgment had not obviated the
need for such a permit. No such permit had been secured. Thus, the development had
not received all applicable governmental approvals needed to undertake the
development prior to January 1, 1977.

Second, the claimant had performed no work (much less substantial work) and has not
incurred any liabilities in performing any such work. The applicant’s agent claims that
the applicant “purchased the property in reliance on the express terms of the . . .
Judgment,” 9/2/08 Basham letter at 3; however, no case has been cited, and the
Commission is aware of no case, treating the purchase price for real property as
constituting the necessary liabilities for establishing a vested right. Moreover, since, as
explained above, the 1974 Roberts Judgment didn’t constitute the necessary
governmental approvals, even if purchasing the property were to constitute incurring
liabilities, those liabilities would not have been incurred in good faith reliance on all of
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the necessary governmental approvals. Further, the applicant still would not have
satisfied the requirement that they have performed substantial work.

Finally, the Commission cannot find that the potential injury to the claimant resulting
from the denial of his vested rights claim is of sufficient dimension to justify the potential
impacts of the claimed activity on Coastal Act policies, particularly public access and
coastal resources. The subject property is already developed with a multi-family
residential use, including an at-grade patio within the “private beach” area. The potential
injury to the claimant of not constructing a larger patio is not substantial. Although the
Commission has not specifically analyzed the potential environmental effects of the
subject patio addition, this project would result in extending development further
seaward than existing development on the subject site. In past permit actions, the
Commission has consistently found that development on sandy beach can have
significant adverse impacts on public access, through physical occupation of beach
area, as well as through effects on beach processes, both from the development itself
and from shoreline protection devices that may be required to protect the development
from hazards. In order to minimize such impacts, as required by the policies of Chapter
three of the Coastal Act, the Commission has consistently restricted the seaward extent
of development on beachfronting parcels.

F. Conclusion
For all the reasons set forth above, the Commission finds that Lee Jamieson has not

met the burden of proving his claim of vested rights for construction of a patio addition
at the subject site.
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ARNOLD SCHWARZENEGGER, Govarnar

STATE OF CAURORNIA - THE RESDURC!S AGENCY

CALIFORNIA COASTAL COMMISSlON

v'\ul\,

SOUYTH CENTRAL CQAST AREA COASTAL COM
TURA CA 83001 MISSION
X;NB) 585.1800 SOUTH CENTRAL COAST DISTRICT

CLAIM OF VESTED RIGHTS

NOTE: Documentation of the information requested, such as permits, receipts, buildings department
inspection reports, and photographs, must be attached.

1. Name of claimant, address, and telephone number:
(Please include zip code & area code);

Lee Jamieson

4809 Sandyland Road, Carpinteria, CA 93013

2. Name, address and telephone number of claimant’s representative, if any:
(Please include zip code & ares code):

Susan M. Basham
Price, Postel & Parma LLP
200 E, Carrjllo Street, Suite 400, Santa Barbara, CA 93101
(805) 962-00L1
3, Describe the development claimed to be cxempt and i13 location. Include all incidental
improvements such as utilities, road, etc. Amach a siie pian, development plan, grading plan, and

construction or architectural plang.

Patio extension to Judgment Line defined in 1974 Stipulated Judgment. Site
plan, patio detail, Assessor's Parcel Map, recorded Tract Map 25067, and
recorded Condominium Plan are attached.

4. California Environmental Quality Act/Project Status.
Check one of the following:
a. Categorically exemnpt ___ X . Class: ___ 3 . [tem: e

Describe exempted status and date granted:

b. Date Negative Declaration Status granted:

e, Date Environmental Impact Report approved;

Attach environmental impact report or negutive declaration,

FOR COASTAL COMMISSION USE:

Claim Number: 1—4 OK"O (.0(0 \/ K C Date Submitted "(I“{’D K
Date Filed _

EXHIBIT 2

2/89

4-08-066-VRC

- | Vested Rights Claim Form
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5 List all governmental approvals which have been obtained (including those from federa) agencies)
and list the date of each final approval. Amach copies of all approvals.

The approval at issue is a 1974 Stipulated Judgment to which the City of
Carpinteria and State of California were parties. A copy is attached. The
Stipulated Judgment vests certain property owners' right to undertake limited
future development, including patios, in their sole discretion, without

additional discretionary permitting. See attached letter for additiopal '

explanation.
6. List any governmental approvals which have not yet been obtained and anticipated date of approval.
7. List any conditions to which the approvals are subject and dau: on which the conditions were

satisfied or are expected to be satisfied.

See paragraph 11 of 1974 Stipulated Judgment, which specifies limitations on
future development. Claimant's plan is consistent with these limitations.

8. Specify, on additional pages, nature and extent of work in pragrees or completed, including (a) date
of each portion commenced (i.e., grading, foundation work, siruciiral work, ete.); (b) governmental
approval pursuant to which portion was commenced; (¢) portions completed and date on which
completed; (d) status of each portion on Jenuary 1, 1972 and/or Jamuary 1, 1977 (e) status of each
portion on date of claim; (f) amounts of money expended on portions of work completed or in
progress (itemize dates and amounts of expenditures; do not include expenses incwrred in securing
any necessary governmental approvals).

Claimant has been unable to commence work on patio extension because City of
Carpinteria imsists that policies adopted after it stipulated to the Judgment
supersede development rights protected by the Judgment. Stipulated Judgment
was entered in 1974, by its terms overriding statutory vesting limitations.

5. Describe those portions of development remaining to be constructed.

Patio extension to Judgment Line as permitted in 1974 Stipulated Judgment.
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10. List the amount and nature of any liabilities incurred that are not covered above and dates incurred.
List any remaining liabilities to be incurred and dates when these are anticipated to be incurred.

Predecessor in title incurred substantial liabilities in the litigation and
negotiation of rights and responsibilities under the 1974 Stipulated Judgment,
in which property owners relinquished to State and_City exclusive use rights
in beachfront in exchange for reservation of property owners' rights to limited
development landward of the Judgment Line.

11. State the expected total cost of the development, excluding expenses incurred in securing any
necessary govermmental approval(s).

$20,000

12. - Isthe development planned as a series of phases or segments? If so, explain.

No

13.  When is it anticipated that the total development would be comnpleted?

Within weeks following decision

14. Authorization of Agent.

I hereby authorize Susan M. Basham to act as my representative and

bind me in all maters conceming this application. _

Si gnature of 137(ant

15. I hereby cerify that to the best of my knowledge the information In this application and all attached
exhibits is full, complete, and carreet, and I understand that any raisstatement or omission, of the
requested information or of any information subsequently requested, shall be grounds for denying
the exemption or suspending, or revoking any exemption allowed on the basis of these or subsequent
representations, or for the seeking of such other and further relief as may seem proper to the
Coramission.

(

Sighature of Claimant(s) or Agent
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September 2, 2008

BY HAND

California Coastal Commission
South Central Coast Area

89 South California Street, Suite 200
Ventura, CA 93001

Re; Lee Jamieson
Claim of Vested Rights

Dear Commissioners:

We are pleased to submit the enclosed Claim of Vested Rights on behalf of our client,
Lee Jamieson, who is an owner of residential condominium property at 4809 Sandyland Road,
Carpinteria, California.’ The subject property is located in the Coastal Zone, within the South
Central Coast Area of the Commission’s jurisdiction, and is bounded by the Pacific Ocean to the
south. The property is depicted on recorded Tract Map 25067, a recorded Condominium Plan,
both dating from 1977, and a current Assessor’s Parcel Map, copies of which are attached to the
enclosed Claim.

Mr. Jamieson claims a vested right to install a patio on his property based on the
negotiated provisions of a Judgment (a copy of which is attached to the enclosed Claim), entered
by the Superior Court for the County of Santa Barbara on February 27, 1974 (the “1974
Stipulated Judgment”). Both the State of California and the City of Carpinteria were parties to
the 1974 Stipulated Judgment, along with Mr. Jamieson’s predecessor in title.

The 1974 Stipulated Judgment concluded seven years of litigation over public use, under
an easement owned by the City, of the privately-owned beachfront areas of 17 contiguous

' Mr. Jamieson and his wife acquired 2 of the 3 condominium units in or about 1998. He is the authorized

representative of the owners for purposes of this Claim.
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properties (Mr. Jamieson’s parcel is identified in the 1974 Stipulated Judgment as Parcel H).
The parties agreed to create a “Judgment Line” that would divide the beach into Public Beach
and Private Beach areas, with the Public Beach seaward of the Judgment Line and the Private
Beach landward of it. The City and State received the property owners’ agreement to quiet the
City’s title to the easement over the Public Beach (Paragraph 9) and the property owners’ further
agreement not to do anything that would interfere with the public’s full use and enjoyment of the
easement, or to build any structures of any kind or nature over, on or across the Private Beach
(Paragraph 11).

However, in exchange for this relinquishment of substantial rights in their properties, the
property owners bargained for and received an important concession from the City and State:
under Paragraph 11, an exception was made for “(i) the installation and maintenance of flat,
surfaced patios and appropriate landscaping, and (ii) erection of fences” in the Private Beach
area. The City and State agreed that “[¢]ach individual Plaintiff or Ais successor in interest may,
but need not, erect any such structures in his sole discretion.” (emphasis added) In addition, the
City and State agreed that “[t]he prohibitions of this Paragraph 11 shall override any zoning
ordinance that may at any time permit uses of the Private Beach, or any part thereof, other than
or in addition to the uses set forth in this Paragraph 11.” The Judgment Line is clearly identified
on the Tract Map and Condominium Plan.

The parties negotiated and agreed to an open-ended opportunity for subsequent property
owners to install patios in the Private Beach area, without any requirement that construction
proceed by a particular date, and expressly exempting such projects from discretionary
permitting. Yet despite the unambiguous terms of the 1974 Stipulated Judgment, the City of
Carpinteria has advised that it will require Mr. Jamieson to apply for a Coastal Development
Permit and to comply with its later-adopted Local Coastal Plan policies, which limit
Mr. Jamieson’s patio extension to a small area defined by a “string-line” between adjacent
structures, ignoring the location of the Judgment Line and the specific bargained-for rights of
property owners stated the 1974 Stipulated Judgment. Since the existing patio already conforms
to the string-line, no additional patio development is possible under this later-adopted standard.

The parties agreed to the terms of the 1974 Stipulated Judgment after the Legislature’s
adoption of the Coastal Zone Conservation Act, which otherwise could have limited vesting of
rights to development substantially completed prior to 1973 or potentially only as to the 1973
property owners. The specific recognition of rights in successors in interest, and the provisions
for later construction in the sole discretion of the owners, reasonably must be read as the City’s
and State’s intent and agreement to vest rights that otherwise might not have been eligible for
vesting in 1974.



California Coastal Commission
September 2, 2008
Page 3

In summary, the 1974 Stipulated Judgment, by its terms, provides that Mr. Jamieson, as a
successor to the 1974 owner of his property, has a continuing right to install a flat, surfaced patio
in the Private Beach area — a right that he may exercise at whatever time he might choose to
proceed with construction, without being constrained by later-adopted laws, and “in his sole
discretion,” without being required to apply for a discretionary Coastal Development Permit.
Mr. Jamieson purchased his property in reliance on the express terms of the Superior Court’s
Judgment and on the recorded Tract Map and Condominium Plan, both of which clearly show
the Judgment Line and Private Beach area.

For these reasons, Mr. Jamieson now asks that the Commission find that his Claim of
Vested Rights is substantiated by the 1974 Stipulated Judgment and additional evidence provided
herewith, and that he may proceed with installation of the proposed patio extension without a
Coastal Development Permit.

We look forward to attending the Commission’s hearing on this matter and will be glad
to provide any additional information you may require.

Very truly yours,

Susan M. Basham '
for PRICE, POSTEL & PARMA LLP

SMB:1kh
Enclosure

cc: Lee Jamieson
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October 14, 2008

VIA EMAIL: bcarey@coastal.ca.gov

Ms. Barbara Carey

California Coastal Commission
South Central Coast Arca

89 South California Street, Suite 200
Ventura, CA 93001

Re: Lee Jamieson
Claim of Vested Rights

Dear Ms, Carey:

In response to your inquiry several days ago, I have reviewed our file on the underlying
lawsuit that resulted in the 1974 Judgment on which our client, Lee Jamieson, relies for his
Claim of Vested Rights, which was filed with the California Coastal Commission on September
2, 2008. I am attaching several documents that may assist you in your review. These are only a
portion of the lengthy record in this case. We also offer the following explanation concerning
this lawsuit, which should be considered part of Mr, Jamieson'’s claim.

The underlying lawsuit originated on May 3, 1967 as Roberts v. City of Carpinteria,
Santa Barbara Superior Court No. 79327 (Exhibit A to this letter). This was a quiet title action in
which Glenn Roberts and other owners of a certain beachfront property brought suit against the
City of Carpinteria and the County of Santa Barbara to determine the parties’ interests in the
property. The City filed a 153 page Cross-Complaint against numerous other property owners
and the State of California on December 15, 1967 (partiaily included as Exhibit B). In effect, the
City brought into the case all additional parties whose interests could be impacted by the
outcome, including Mr. Jamieson’s predecessor in title, Santa Barbara School Corporation.

The City’s claim against the State was made pursuant to Public Resources Code section
6308, which provides (and provided in 1967) that “whenever an action is commenced by or

EXHIBIT 6b

4-08-066-VRC

Correspondence—10/14/08
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against a county, city, or other political subdivision or agency of the State involving the title to or
the boundaries of tidelands or submerged lands that have been or may hereafter be granted to it
in trust by the Legislature, the State of California shall be joined as a necessary party defendant
in such action or proceeding.” However, the City’s and State’s interests were aligned. The
Attorney General filed an Answer to the Cross-Complaint on February 26, 1971 (Exhibit C), in
which the State asked the court to enter judgment quieting title in the City in trust for the People
of the State of California and to declare the line dividing tide and submerged lands from uplands.
Mr. Jamieson’s predecessor also filed an Answer to the Cross-Complaint (Exhibit D), asking the
court to declare that the City has no legal interest in the school’s property. There were a number
of additional proceedings, resulting eventually in a Stipulation for Judgment and entry of the
1974 Judgment. The City of Carpinteria, State of California and our client’s predecessor were
parties to the Stipulation (Exhibit E) and to the Judgment, previously submitted.

The Judgment represents a serious compromise for the property owners and their
successors. In initiating his action in 1967, Mr. Roberts sought a declaration that neither the City
of Carpinteria nor the County of Santa Barbara had any right whatsoever in his property, and
Mr. Jamieson’s predecessor asked for the same relief in his Answer to the Cross-Complaint. By
aligning the State’s interests with the asserted claims of the City, the Attorney General made
clear the State’s contrary position. Eventually the property owners and the governmental
representatives agreed to a compromise. They agreed to a demarcation identified as the
Judgment Line, and the property owners accepted the City’s public easement interest in the part
of their properties seaward of the Judgment Line, along with limitations on future beachfront
development landward of the Judgment Line, in exchange for quieting their titles and enjoining
the City, County, State and the People of California from asserting any further interest in their
properties. In this context, it is clear that the exception to the limitations on development was
bargained for and carefully crafted to protect the rights of property owners and their successors
to add fences and patios to their properties in their sole discretion, without further governmental
involvement.

Mr. Jamieson’s claim is made pursuant to Public Resources Code section 30608, which
provides that property owners who “obtained a vested right in a development” prior to the
effective date of the California Coastal Act of 1976 are not required to obtain a coastal
development permit for the development, He claims that the Judgment, which predated the
adoption of the California Coastal Act of 1976, vested his right to develop a patio in his sole
discretion, without discretionary governmental review or approval, and without being
compromised by later-adopted policies and ordinances. In this instance, the government in
question is the City of Carpinteria, which has stated that Mr. Jamieson is subject to its coastal
development permitting authority delegated by the Commission and to its later-adopted policies
in its Local Coastal Land Use Plan as certified by the Commission. Mr. Jamieson has not
claimed that the California Coastal Commission was named as a party to the Roberts action or
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the City’s Cross-Complaint. The Judgment is binding on the State and, as a legislatively-created
agency of the State, the Coastal Commission is bound by it. Moreover, we think that even if the
State were not a party to the Judgment, the City’s agreement to the terms and conditions of the
Judgment, relinquishing its right to exercise discretion in the future development of flat patios
landward of the Judgment Line, requires that the Commission conclude that Mr. Jamieson’s right
to proceed with such development vested with the court’s entry of the Judgment in 1974.

Finally, in responding to your inquiry, I would like to call your attention to the Coastal
Commission’s regulation 14 CCR § 13203, which provides that “as soon as practicable after the
filing of a claim and in no event later than 30 days from the filing date, the executive director of
the commission shall make an initial determination whether the claim of vested rights appears to
be substantiated . . . [and] the executive director shall make a written recommendation to the
commission for consideration at the hearing on the claim of vested rights application at the next
succeeding regularly scheduled meeting, (emphasis added) Since it has been more than thirty
days since we filed Mr. Jamieson’s claim, we would appreciate receiving your prompt
determination and notice of a scheduled hearing in this matter,

Thank you,
Very truly yours,
Susan M. Basham T
for PRICE, POSTEL & PARMA LLP
SMB:lkh
Enclosures

cc:  Lee Jamieson (via email)
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October 15, 2008

Ms. Barbara Carey

California Coastal Commission
South Central Coast Area

89 South California Street, Suite 200
Ventura, CA 93001

Re: Vested Rights Claim No. 4-080-066-VRC

Dear Ms. Carey:

We are in receipt of your letter dated October 10, 2008 which is a Notice of Initial
Determination Regarding Lee Jamieson’s Claim of Vested Rights (Vested Rights Claim No.
4-080-066-VRC). Apparently you decided to issue this Determination despite the fact that
earlier the same week you called to request additional information from us concerning this claim.
We emailed you a letter with five exhibits yesterday, October 14, which responded to your
questions.

In our view, our letter of October 14 should have been considered before you issued your
Determinaticon, particularly because you indicated that vou did not understand the underlying
lawsuit and the Judgment upon which the claim is based. We therefore seek your
reconsideration of this Initial Determination, based upon the fact that the Stipulated Judgment — a
court order — established a vested right that is tantamount to the issuance of a permit under the
Commission’s customary standard.

Thank you.
Very truly yours,
7
e

Susan M. Basham

for PRICE, POSTEL & PARMA LLP
SMB:lkh EXHIBIT 6¢
cc: Lee Jamieson 4-08-066-VRC

Correspondence—10/15/08



-

(AL VS T S Ve G SR S U B NI S ST U & W TR Ak TS

: . e ‘
' o . 8716 02506 no 296
RZCORDLD AT RLQUEST OF
SAFECO Mg ioumrancy o

2506 ni 296

- R
Trwsay e Mg 14 G oo M'TY

ANECO TITLE INOURARNCE COMPANY

MOt ANACARA HT. P. O, JOX 1200 QFFICIAL RECORDS

AT : K A SANTL BLRBARA COLCALIF,
PINTA QARBARA, CACIFORNIA 22101 gi VA SUSTIALCHDER
e

FILZD

FEB 27 1974
— e ———
£y o HOGARO € 2leh 1 Lo fity Qe
P N A5, /
By. ..l ol i

Degyry Clora

SUPERIOR CONRT OF THE STATE OF CALITOARNIA

FOR-THE COUNTY OF SANTA DBARBARA

GLENW ROVERTS, at al.,

Plaintiffa,
v, HO. 79127

CITY OF CARPIWTERIA, ot al.,

S
A
st

JUDGMENT
Dofoncania, -

CLTY OF CARPINTERIA,

Cross-Complalnant,

V.

THE STATE OF CALIFORNIA, et al.,

cross-Delfendants,

N etk N e Mt s e Nt e St ft e e s et

o
Thio judgment is entered pursuant to stipulation centercd !

into by and betwecon the following parties:

(a) Plaintiffs and cross~deiendants specifically
named in Exhlbit “A" attached hereto, who arc herein-

aftcr refor-ed to joinmtly aad severally as “"Plaintiffs”
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{b}

Defandant and cross-complainant, City

of Carpinteria, herslnafter roferrcd to as "Cliy":

cad

(c} Crosa-defeoodants, Ceounty cf Santa Barbara

and Staote of Californla, hercinafter respectively

refarrced to as "County” and "State.”

Pursuant tao pald stipulation, and good cause appasacing tharefc-
IT IS HEREDY ORDERED, ADJUDGED AND DECREED as £o}lows:

1. Exhibits "A", "B", "C", "D" and "E" atiached hereto

are made a part hareof as though set forth in full.

2. Exhiblt "B" aets forth the legal deacroipticn

rolcho

of 17
porealo of land, doaignated Parcala C through @, that are in issuc
in tho above-entitled action and the subject matter of thils judg-

ment. In this judgment the teorm "Parcel,” folleowed hy a letter

daglgnation, refers ta the parcel of land sa des’ jaated and

déascribed In Exhibit “D". vrParcels C through ¢ are depicted on

Exhibits "C", "D" and "“E",

3. A3 used hereln, the term "Judgment Line” means a

lina d;awn paralle)l with and distant southwesterly 10 feet,
mgagured at right angles, from the northecasteriy llne of Ucean
Avenue, as shown on map of the £0wn of Cérpinteria, filed in Rack
Ro. 2 a3 Map No. 4 in the office c¢f the County Recorder of Santa

Darbara County.
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4, Ao ouaced fhorein, the term "FPubllc Ocock™ ahall mazn
and inciudo all of Parcals C-D, J-I, J-X, P-Q and P-Q and tharc
portlon of Parcels D through I, ¥ through 2, and 2 that 13 located
on the scaward silde of the Judgrment Lirne.  The shaded partizn of

Cxivibit "C" deplicts the Public Deach.

5. Ahg - used horoin, the bterm "3treeb Ends”™ whali rean
and Includa all of Parcels C-D, J-I, J-K, P-0 and P-G. The anmadad
portion of Exhibit "C" deplcts the Strect EZnda, The Straet Ends

are part of the Publia Daach.

6. A% Gged horéin; the term "Private Beach™ shall mean
and includeo that portion &f Parcals © through I, K through o,
and @ that i3 located on the landiward slde of thae Judgment Line.

Tho shaded portion of Exhibit "E” depicts the Privatc Beach.

7. Tho Clty at tho time of the commencrment of this
action ownaed ond now owns and 1s vested as the owner aof an exclu-
slva @ascment in, on,ovor and across the property nereinafter seb

forth for thae uses and purpoecs herelnafter set forth:

(9) With regpect to the Public Beach. for the
purpose of pui..': recrcation by the general public ang
used incidental therecto, includlng, but not limited
%0, fishing, boat launching (but not by means ¢r arti-
ficial fncilltles, cxcept as provided in subparagraph
fc} of thls paragraph), pienicking, general viewing,
pubile protection, sunbathing, surrfing, swimming,
walking, policing, and erosien control {but not includling

tho right tn interfere with pedestrian access te the ocean
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and shore from kbe property slituated between the

Judgment Lins end sandy Land Bgad, ner to block the

viaw of the occan and shore from sald property

“ g i —mmen Ll L . e s
with sand 1lv seoguized Uy sos

T
0XCGpY whan

z-nal or storm <conditlenad for the prescrvation »(

kel

tha Public or Private Coach, nor to bulld any
gtructurar axcept as may be hercipafter permitted
T{c) and in

under Paragraphs 7{b}, ar B herecf);

furtharcnco of nald sascrmont

zi{b)  With respoct to the Stree£ Ends, for ths
aroction of lifeguard towers; and
(c} With respoct ta the Street Ends oppositc

hAgh Strecat, to-wilt, Parcoels P-0 and P-Q, for the

inatallation of a beat-isunchlng ramp.

B. Tha City shall have a apacisl power, as part and par-
eol of tho casamant dcacribed in Paragraph 7, to grant an eascment
on and acrons sald Public Brach to the United States

over, undor,

Government or to the State, or to any appropriate agency thorcof,

for eresien and shorcline contrel purpeosea {including, but without
llmitgticn, the erection of grains and jettys), to the extent,
and only to that extent, to obtain cfosion and shoreline control
work b};thc Corps of Engincers or other appropriate state or
federal agency. The power érantcd to the City herein shall be
abaolute, but zubjlect to the continuing right of Plaintiffa ang
thelr succoessors in interest to make a c¢laim or claims for and

bo compenaated for permanent impzirment of the pedestrian accoss

S
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to or blocking of the vicw of the cocean or shore from any part

of tha Private Boach or of any property under comnan ownorship

therewlth between the Private Beach and Lapd road. The

Sandy

ruservatlen of thia clght to make a claim for compenszaticn slail

not imply any consent ot agrcerent by the City, County aor Stave
as to the valldlty of any such claim.
9. The cosemgnt confimmed in ths <ity in sald rublic

Noaah, as doscrilbod in Paragraphs 7 and ? muiaof, is foravarx
quicted against all cliimé of Pladntiffs, and said Pl%fntifEs are
perpotually enjoined and restrained from gsetting up or making any
claim advorse or contrary to gald easenmernt of the CTlty as set
Forth in Paragraphs 7 and B in sald Public Beach and Street Ends,
or any part thereof, except to the extent that the terms of said
easumont ara not complied with aa sat foreh in thils judgment.
16, Plaintiffs at the time of the commencement of
this sction owned and now own and are vested 3z the cwness in
foo-of ail right, titlie and Interest in and to those Parcels

doacribed on cach of tha scveral pages of Exhlbit "B” upon which

tholr respeetive namea appeir as foe owners, free and clear of,

and gald title is foraver quicted against, any and oll claims

of tha Cityj;thc County, thae State, cor the public of the State of

‘
California, either In body polltic or sinqularly, including any clain

that said land was part of a public street, cxcept for the ecasement

with respect to tho Publlc Beach and the Street Ends, sct forkh in

. !
5°C

Paragraphs 7 and 8 hereinabove, and the re

]
t
i
i
jetions with respect to

I

the Privato Beach, sct forth in Paragraph 1)l hercinbelowv. Said City

County, State and public, and cach of them, are perpetually enjoined
i
and restrained from sctting up or making any clain cldverse or comrary
.
to sald title, a3 act forth in this Paragraph 19, cxcept as shall v
i
I

5.
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Y1, Plaintiffi, thelr succesgsors, heirs and asaigns
ara permanantly enjelncd and roestrained froom

tal Dolng or pormitting to ke <ore anyzning
whataoaver that abhall Interfere with the full cen

ard enjeyment cf the nasencnt described In Para-

graphs 7 and 8 haralnabove;

(b} Erscting or lnatalllng or permitting tha
orocklon or lnatallation of pipellnes or powar llnes

in, over or under the Public Deach;

{c} Except as stated in Paragraph 12, changing

tho natural grade of any portion of the Private Beacn:

(@) Erecting any stiuckures of any kind or
natura over, on or Ecroyld the Privata Baach, excapt
for (L) the fnstallation and maintenance of flaty
gurfacod patlos and appropriate landscaping. and
(1} erectlon of frhcos; as follows:

{as) A feneca.on the Judgment Line; aald
fence ghall not exceed 30 Inches in height and
“shall consist only of a single horizontal rail,
cak:.'d or chaln supperted by vertical posts not to
aiéaed { inches in thilckness and not closer than
L0 feet apart excephk at ozenings in the Fences

(bb} Fencea may be erected along the
boundary or lot lines or betwe-n individual
parcela owned by the respective Plaintiffs
and shall net oxcced 10 i&chca in haight,

pubrjackt to doslgn approval by the Clty;

I
S f“n‘{ £ .
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1 {cc)  Wooden fonces may bo crected alang

2 tha boundaory linea botween the Street Cnds and

3 the Privete Boosch, rot to exceed o feet In

4 holghe, subject to design approval by the City.

" Each indlvidual Plalntiff or his succescor in intorest

7 may, but need not, cract any guch structures in his
4 goio dipcrotivu.

w.
9 .

10 iﬁg pronibitions of this Parag:ibh 11 shall avercride any coning

11 o6rdinance that may at anv time permit uses of the Private Beach,

13| forth in this Faragraph 11,

12 or any part thercof, other than or in additlon to the usas set |
[

14
13 12. This judgment shall not pravent Plaintiffs or their
1a succegaors from undertaking temporary measures to prevenl erosiod

17 6l the Privata Beach, including but without limitaticn measures

[
!
I
la || to increase the lavel of the sand in the vicinity of the Judgment |
19 || Lino durlng the winter months. Hor shall this judgment prevent l

. !

20. Plalntiffs or thelr auccessors from moving sand that may heretcforei
21§ have drlftéd or been piled, or may horeafter drift or become piled,{
g 22 upoh tha Public Beach or the Privats Beach go as to block the

? r-h§§', 5 23 | vicw of the ocean and shore from the property between the Judgment

i
: !
241 Lince and Sandy Land jead: but such sand may be moved only te the i
I
'

< L 28 | oxtent necospory to pravent the blocking of such view, shall not be
2
: 28§ ramoved fram the Public Roach, 2nd sholl mot be ro-pllcod InoZuch o
3 27 way as to interferc with the uscs and purposes sct forth In Para- ;
iy X, 20 | graph 7 horcinabove. Prior to the taking of any action of the i
fi 2 29 | natura hercinabove described in this Paragraph 12, notice of the ;
; |
3o i
b |
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, [l
1
|
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proposed actlon shall be given to the City Cle:sk and approval by
the Clty of such actlon shall be obtained, whlch spproval shall é
not e unroascnably wlthheld; oxcept whcon an owrergency condlelon
exlotg that requires actica tec prewent cresion brfare notice

and approval can be reascnably glwven and obtalrned, in which case

notlce of vuch action shall promptly be glven to tho Cley Clark.

1)J. No portlon of the Publlc Beach shall be includced
in or added to the avea of any other land for purposas of dator-
minlng the setback llnes, the gross area, or net area of proparty -
undor any zonlng, subdlvision, parcel %ap, or lot split law,
ordlnanca, rula or regulation of the City, County or State, and
all guch laws, ordinances, rules and regulations may be drawn and
conatrued by the City, County or State expressly to exclude such
real property. On tha other hand, the Private Beach shall be and
bacoma part nnd parcel of the land adjoining and lnnduurd:of

sald pPrivato Deach and under common ownership with said Private

Boach, and shall not be deemed a separate parcal of land,

14. Each party does herceby release and discharge zach l

othar party from any and all claims that any party might have or

clpim againgt any other party by reason of the use and occupancy of
any and all the property which is_the subject matter of this

1awa§it. or by renson of anything pertaining te or arlsing out of

this lawsult, but such relcase ar discharge shall not apply to the

?;«

axpress terms of this judganent.

R

4
i

15. The Judgment Linc iz located landward ¢f the line
of mean high tide of the Pacific Ocean. In all other respecks,

this judgment dacs not pusport to determine sald line of mean
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{2} The deopleticon of tho Pacific Ccean on

oxhibita attzched herote 13 not Intended to depich

tho cotual locatlon of aaid line of moan high cide;

{h} Tho descriptions used in Exhiblt "07

arg not intended to imply or suggeat the locattion

of sald llno of moan high tide.

16. This judgmont doecs not determinag any right, titls

or intarest in or to ahy proporty that may be the subject cf the

above-cntiticd sction ather than the parcals described in Exhiblt

"

17. This Court finds that the sotblemant reprosconied

by thig judgment im In tha besk inkercsts of the public and will

noeh be deatrlmental to theo full and compleke cnjoyment by the

public of the public Beach.

18. hAny default judgment hnretofare enteored inm chis

actlon s, to the cxtont that {t may bo inconszfstent with theo

titlos of Plalntiffs as harcin set forth, hereby sect aside.

19, FEwvery party will boar his own coskts of suit,

7n.  fFxhinplt "F" attached hercto and made a part harcof

{3 a truo and correct aurvey of the "Juadgment Line.”
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LEGAL GESCRIPTION OF PARCELE OF

LAND GCVYERNED BY THIS JUDGHENT ;

MND FEE OWNERS THEREOF .
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That certaln parcal of raal property altuated {n the City of
Carpintaria, County of Santa Borbara, Stata of Callfarnia,
deacribod as follows:

UDeginning nl the interdection of the northeaaterly line of

Cecan pvenue, a3 thown on map of Lthe town of Cerplnteria,

I'tled In Mack No. 2 aa Map Mo, 4, in the offlce af the County

fiecorder of 3aid county with the’ centay lina of Elm

Avenut, as 3hown on sald map; thence acuthwesterly along the

seothwesterly orelonmatien of said lant mentioned ling to

fta intorozction with tha line of moan high tide of the

oncltic Ocoans thahco rortiuzokarly alang osald line of mean [

hlgh tida to ltg intergoction with ;
1
1

... the southwesterly prolongatleon of the
northwesterly line of Elm Avenue, as azhown oun said map; thence
northeasterly along sald last mentioned prolonged line to its !
Interoection with snid neorthzezterly line of Oczan Avenane, i
abeve rclerred to; thence southeaocterly along sald nertr--z-terly
line of Ccean Avenuc to the polnt of begloning.

YEE OWNERS: M. 6. Saligadbor and Cornico L. Salzgebar

IXHIBIT "B~ - p. 2
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7 PARCEL D

tuatod {n tha Clty of ,
that dortaln parcal of roal proporty al
i Carplntaria, Sounty of Santa Darbara. State of Callfornias, |

12 | descrived as follova: ‘

18 jfloginning at the interccatlon of the northcasticerly linc of
QOaetin Avzcnuc, as shown on map of the town of Crrpinteria, riled
M4 fin Rack Mo, 2 a3 Map o. U, In the offiee of tho County fscarder
ol vald county with ihe northwesterly linc of Eim Avenue, an |
I8 § ehown on snlY man; thonce southwesierly aleag the aouthweosberly
pralongation of oaid lest mentioncd line te Lts inrarwoctlon
181 uien the 1ine of :nuan high tide of tho Paciflc Coean: thence
narthwasturly along 32id Line of wean bigh tide o itz

17 finteracetion with tho ] .

10 southwestorly prolengaticn af
thae acuthensterly linc of the tract of land described In deed
19l rrom Heater §. Filah, et al., to Los Angeles Truat and Savings
tank, » corporatiun, dated Auguat 24, 1927 and recorded in Book
204189, toge N6C or deeds, records of sald county, &s shown an !
sald man; themce northcapnterly nlong sald last mentioned pro- !
31 longed line to {ta Intepacetion with sald northeasterly line of
Qcean Avenua, above relorred to; thence zouthcapterly along satd
I jnortheretarly 1ine of Qcenn Avocnue to the polnt of beglaning.

27 EE OWHENSH W, G. Salzgeber ond Barnice L. Salzqsbor

e S A o i Pl
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PARCHL Z

pavecol of rmal proporty Artuated in fhe Cliy of

gt Toat cartaln
parb~rn, State of California,

Carpintoria, Ceunty of Sante
9| doscrivod an followno:

10 [Heginning at the intersectlon of tha northeoaterly linc ol

Gcgan Avenue, ad shown on map of the town of Curpinteria [iled
11 Fin Rack MNo. 2 as Map Ne. U, in tre affica of the County Recordor
of snild county with the southensterly line of the troct ol land
12l doserined 1n deed [rom Heator 3. ¥iah, et al., to Las Angelea
Truot and Savingy Boank, o corporation, dnbed Auguazz 24, 1928 and
13l rocorded in Boow 189, Page A6 of decds, Iecoras af sald z—ounty,
belng a polnt in aoald nerthensterly line of Ocean Avenue distant
14 { thiercon Scuthensterly 580 fect [rom tho west coconer of Dlock 2
af antld hown, na ohown on cold mop, thence doutnweztarly along
oloazation of nald joutheanterly line of ihe

18 she aouthwentnrly pr
tract of land doscridod in said last meationed dzed, to itz
10| fntergoctien with tho lina of m2an high tids of tha pPacliic Ccean:

|

i

|

| thanco nov<wi~acarly clong sald lina of noaa nigh tideo to itz
17 iintoraoction with

|

|

1

A

tho southWesaterly orolengoltion of the southeasterly

{1ine of the tract ol land deseritbed as Parcel 2 in doed to
Wl curpinteria Bopech Freporiles, rocorded June 26, 1947 In Book THYQ,

Page 117 of QOCrleinl ltecorda, rccords of 3aid county; thence

20 hynorthanolorly nlong natd.last mentiaoned pralenzsed line to its
interacatlon with said nertheapterly liac of Oczan Avenue, abguo
M freferred to; thence gcuthcaeteorly slong sald northecagterly line
of Qvouan Avopue 50 fost morc or legs to the polnt of beginnin:.

21| FEC oWHIRS: Robart M. Edmonaion and adclonne Ann Ednonaoton

q EXHINTT "8~ - . 4
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PARCEL F

That cartain parco! of rcal properity situsted In the Clly of
Corpintarin, County of Santsn 3artbora, Svate of California,
dosarlbed no {ollowa:

Deglnning ol the intorssction of the porthesaterly line of Crean
Avanuc, a3 ohown an map of the tewn ¢f Corvinteria, Ciled in fNack
Ho. 2 ag Map Mo. 4 in the coflfice of tkr~ County Necorder of sald
county with the esouthecauterly line of rthe tracht ef lond dogoribed
oo Parcel 2 1In dzed to Cerpinteria Beach Propertics, recorded june
26, 1947 1in Soock 740, Pogo 117 of OCrficlal Recordz, records of said
county, Lelng a polnt in sald northegstarly linc of Ocean Avenue
dlotant thereon aoutheastarly 230 feet from the wesat coraer af
Block 42 of aald town ga ohown on snld map; thence southwealoprly
&long Lhe southwenterly prolongntleon of sald southeasterly line

of su4id Farcel 2 as dapcribed tn sald lost mentlioned deed, to

itog intornoction viih tha lino of wmsan high tida of tho Pacliic
Gcoanl thenco rovthwantorly olong sald Yina of mecan high rida

to 1te interoection with

tho ogoutbaavuterly 1lne of the tract of land
descrlhed i decd o Prani C. Wymond, et ux., recorded Juno 20, 1952
in Boole 1532, Papge 553 of QOffletal Necorda, recorde of said county.
Thenee norbtheanterly nlong anid last mentioned prolonged line te
fla lnterseallon with sald northeasterly line of Ocean Avenue,
nbove roferved to; thepce southeanterly alony anild northeasterly
lino or Ocoan Avenue BO reet more or leas to ths point of beginning.

FEE GWHERS: TFrancla €. Rooor and Hary Susloy Rower

IXHIBIT "0 - p. §
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PHRACEL &

That cortaln parcol of roal préporty situatad (n the Tiiy »f
Carpintoria, County of Santa Barbata, Statn of Califorala,

dagerihed aaz folle o
i

‘Baginning al th: intersestion of the northcasterly line orf Ocegn
yAvenue | w3 3hown on mip of the teown of Carpinterla, Tilled 4n Book
NHo. 2 na Map No. i, in tho oflflce of the County Recorder of sz
fcounLy with the gouthzagoterly 1line of ULhe Lract o lapd described
Fin deert to Frank C. Mymomd, et ux., recorded June 20, 1956 {n Doov
11542, Papc 553 of Orficial Recorda, records of orid county, bhefrg

o point 1n sald northeoactorly line of Ucean Avenues, diatart therecn
|aouthcuatcrly 150 rfeot [rom the weabk corner of Bleck U2 or asate
"town, os shown ou zald map; thence southwesterly ilcp; 5aid sauthe
‘ofaterly line a7 snld YWymond Tracht of land to Lts intorgacilon

| with tha lina of moan hizn ti¢a of thd Pacliic Occans theonce |
,northw:u:n:ly niong cald lina of moan hligh zido to its

i intarancrion wisn

Lhe soulhowsterly Line of the trect of lond deocribed in deed to

Santn Borbnra Scheol, a corporatlion, doted June 25, 193U and

recardeg in Book 310, Pape 63 o!r Orclcial Records, records of sald
county: thence northicdstierly along sald last mentloned line Lo '
[i{ta !nterscctlon with sald northeasterly line of Ccean Avenue,

‘above referred to;, Lhence southeasterly along aseld nortaecasterly

line of Cecar Avenuo to Lhe polnt of beginning,

X FEZ {rmZR: Tranceo 3. Sy—ond

I, EXUINIT ‘BT - ©. &
| - 15.
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STATE OF GALIFORNIA - THE RESOURCES AGENCY GRAY DAVIS, Governor
CALIFORNIA COASTAL COMMISSION Hearing Opened: 10/12/99

SOUTH CENTRAL COAST AREA < ;

89 SOUTH CALIFORNIA ST., ‘SUITE 200 Original Action  2/17/00

VENTURA, CA 93001 Staff: S. Hudson

(805) 841 - 0142 Staff Report: 5/25/00

Hearing Date: ~ 6/13/00
Commission Action:

STAFF REPORT: APPEAL
De Novo Hearing
Revised Findings

LOCAL GOVERNMENT: City of Carpinteria

LOCAL DECISION: Approved with No Conditions

APPEAL NO.: A-4-CPN-99-119

APPLICANT: Christopher A. Clemens and Lanette K. Loeks Revocable Trust
APPELLANTS: Mary Clark, Vince Mezzio, and Gerald Velasco

PROJECT LOCATION: 4921 Sandyland Road, Carpinteria; Santa Barbara County.

PROJECT DESCRIPTION: The applicant is requesting after-the-fact approval for the
partial demolition (820 sq. ft.) of an existing 1,620 sq. ft. single family residence with 500 sq.
ft. of non-habitable underfloor area and a 3 ft. high retaining wall; and the construction of a
new 2,130 sq. ft. single family residence with a 1,000 sqg. ft. basement and a 7 ft. high
retaining wall.

DATE OF COMMISSION ACTION: February 17, 2000 in San Diego

COMMISSIONERS ON PREVAILING SIDE: Commissioners Daniels, Desser, Dettloff,
Allgood, Kruer, McClain-Hill, Nava, Potter, Reilly, Wooley, and Wan.

SUBSTANTIVE FILE DOCUMENTS: City of Carpinteria Local Coastal Program; City of
Carpinteria General Plan; City of Carpinteria Administrative Record for all approved
development at 4921 Sandyland Road; Winter Protection Berm Project Summary Report by
City of Carpinteria dated 1996; Letter to Clemens/Loeks from Perkins Engineering dated 2/6/00.

PROCEDURAL NOTE

Staff recommends that the Commission adopt the following revised findings in support of the
Commission’s decision on February 17, 2000, to approve the proposed project subject to two
(2) special conditions regarding no future shoreline protective devices and assumption of risk.
The Commission found that the proposed project is consistent with the policies of the City of
Carpinteria’s Local Coastal Program and with the applicable policies of the Coastal Act.

Because staff originally recommended denial of this proposed project, revised findings are
necessary to reflect the action taken by the Commission. Staff recommends, therefore, that the
Commission adopt the following resolution and revised findings in support of its action to
approve this permit with conditions. Comments from the public concerning the findings will be
limited to discussion of whether the findings reflect the action of the Commission.

EXHIBIT 8
4-08-066-VRC -
Revised Findings Report—CDP
A-4-CPN-99-119




A-4-CPN-99-119 (Clemens/Loeks Trust)
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. STAFF RECOMMENDATION

MOTION:  move that the Commission adopt the revised findings in support of
the Commission’s action on February 17, 2000, concerning approval of
Coastal Development Permit Application A-4-CPN-99-119.

STAFF RECOMMENDATION OF APPROVAL.:

Staff recommends a YES vote on the motion. Passage of this motion will result in the adoption
of revised findings as set forth in this staff report. The motion requires a majority vote of the
members from the prevailing side present at the February 17, 2000, hearing, with at least three
of the prevailing members voting. Only those Commissioners on the prevailing side of the
Commission'’s action are eligible to vote on the revised findings.

RESOLUTION TO ADOPT REVISED FINDINGS:

The Commission hereby adopts the findings set forth below for approval of Coastal
Development Permit A-4-CPN-99-119 on the ground that the findings support the Commission’s
decision made on February 17, 2000, and accurately reflect the reasons for it.

Il. Standard Conditions

1. Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned
to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years from
the date on which the Commission voted on the application. Development shall be pursued
in a diligent manner and completed in a reasonable period of time. Application for
extension of the permit must be made prior to the expiration date.

3. Compliance. All development must occur in strict compliance with the proposal as set
forth below. Any deviation from the approved plans must be reviewed and approved by the
staff and may require Commission approval.

4. Interpretation. Any questions of intent or interpretation of any term or condition will be
resolved by the Executive Director or the Commission.

5. Inspections. The Commission staff shall be allowed to inspect the site and the
development during construction, subject to 24-hour advance notice.

6. Assignment. The permit may be assigned to any qualified person, provided assignee
files with the Commission an affidavit accepting all terms and conditions of the permit.

7. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.




.
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Special Conditions

No Future Bluff or Shoreline Protective Device

By acceptance of the permit, the applicant agrees, on behalf of itself and all successors
and assignees, that no bluff or shoreline protective device(s) shall ever be constructed to
protect the development approved pursuant to Coastal Development Permit A-4-CPN-99-
119 including, but not limited to, the construction of the residence, retaining wall,
basement, and any other future improvements in the event that the development is
threatened with damage or destruction from waves, erosion, storm conditions, bluff retreat,
landslides, or other natural hazards in the future. By acceptance of this permit, the
applicant hereby waives, on behalf of itself and all successors and assigns, any rights to
construct such devices that may exist under Public Resources Code Section 30235.

By acceptance of this permit, the applicant further agrees, on behalf of itself and all
successors and assigns, that the landowner shall remove the development authorized by
this permit, including but not limited to the residence, basement, and retaining wall, if any
government agency has ordered that the structures are not to be occupied due to any of
the hazards identified above. In the event that portions of the development fall to the
beach before they are removed, the landowner shall remove all recoverable debris
associated with the development from the beach and ocean and lawfully dispose of the
material in an approved disposal site. Such removal shall require a coastal development
permit.

Prior to issuance Coastal Development Permit A-4-CPN-99-119, the applicant shall execute
and record a deed restriction, in a form and content acceptable to the Executive Director
which reflects the above restrictions and obligations. The deed restriction shall include a
legal description of the applicant’s entire parcel(s). The deed restriction shall run with the
land, binding all successors and assigns, and shall be recorded free of prior liens that the
Executive Director determines may affect the enforceability of the restriction. This deed
restriction shall not be removed or changed without a Commission amendment to this
coastal development permit.

Assumption of Risk/Shoreline Protection

By acceptance of this permit, the applicant acknowledges and agrees (i) that the site may
be subject to hazards from liquefaction, storm waves, surges, erosion, and flooding; (ii) to
assume the risks to the applicant and the property that is the subject of this permit of injury
and damage from such hazards in connection with this permitted development; (iii) to
unconditionally waive any claim of damage or liability against the Commission, its officers,
agents, and employees for injury or damage from such hazards; and (iv) to indemnify and
hold harmless the Commission, its officers, agents, and employees with respect to the
Commission’s approval of the project against any and all liability, claims, demands,
damages, costs (including costs and fees incurred in defense of such claims), expenses,
and amounts paid in settlement arising from any injury or damage due to such hazards.

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall
execute and record a deed restriction, in a form and content acceptable to the Executive
Director incorporating all of the above terms of this condition. The deed restriction shall
include a legal description of the applicant’s entire parcel. The deed restriction shall run
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with the land, binding all successors and assigns, and shall be recorded free of prior liens
that the Executive Director determines may affect the enforceability of the restriction. This
deed restriction shall not be removed or changed without a Commission amendment to
this coastal development permit.

IV. Findings and Declarations

The Commission hereby finds and declares:

A. Project Description and Background

The applicant is requesting after-the-fact approval for the partial demolition (820 sq. ft.)
of an existing 1,620 sqg. ft. single family residence with 500 sq. ft. of non-habitable
underfloor area and a 3 ft. high retaining wall; and the construction of a new 2,130 sq.
ft. single family residence with a 1,000 sq. ft. basement and a 7 ft. high retaining wall.

The project site is located on a 5,227 sq. ft. beachfront parcel of land in the City of
Carpinteria between Sandyland Road and Carpinteria City Beach (Exhibit 1). The area
surrounding the subject site is characterized as a built-out portion of Carpinteria
consisting primarily of multi-family residential development. The project site is
designated as a “Zone A’ flood hazard area (area with highest potential for flood
hazard) by the Carpinteria General Plan, the Federal Emergency Management Agency
(FEMA), and the National Flood Insurance Rate Map System (FIRM). In previous
years, the City of Carpinteria has constructed a sand berm (subject to a coastal
development permit) along Carpinteria City Beach (approximately 20 ft. seaward of the
proposed deck dripline) on an annual basis to protect the private residential
development located along Sandyland Road which would otherwise be subject to wave
action during storm events. The Winter Protection Berm Project Summary Report by
the City dated 1996 indicates that if the berm is not constructed each winter, the private
residences along Sandyland Road would be subject to significant wave action and
flooding.

All proposed development has already been constructed. Although a coastal
development permit is required for the proposed project, the proposed project was
originally approved in error by the City pursuant to an administrative building permit on
November 16, 1998. Although a coastal permit had not been issued, the City issued a
Notice of Final Action for a coastal development permit for the project on April 8, 1999,
after being informed by Commission Staff that a coastal permit was required.
Commission Staff subsequently notified the City on April 12, 1999, that the notice was
determined to be insufficient since it contained no written findings for approval.
Although a coastal development permit had still not been issued for the project, the City
subsequently issued an amended Notice of Final Action on May 3, 1999. Two appeals
of the above-described decision were received in the Commission office on May 17 and
18, 1999, and filed on May 18, 1999. In a letter dated June 22, 1999, from Mr. Dave
Durflinger, Community Development Director for the City of Carpinteria, to Mr. Vince
Mezzio, appellant, Mr. Durflinger states that the City “informed the property owner
[Clemens/Loeks] that he proceeds with completion of the house at his own risk in light
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of that pending appeal” of the project to the California Coastal Commission. In
accordance with Section 13112 of the Administrative Regulations, staff requested on
May 26, 1999, that the local government forward all relevant documents and materials
regarding the subject permit. The City authorized occupancy of the completed
development in August 1999. After several additional requests were made to obtain the
administrative record, it was subsequently received on September 14, 1999. At the
Commission hearing of October 12, 1999, the Commission found that a substantial
issue was raised by the appeal.

During the course of processing this application, staff has discovered other
development on the subject site which appears to have occurred without the required
coastal development permit. The subject parcel has apparently been previously
converted from a single lot with two duplex apartment units (4 units) to two single family
residence condominiums through the approval of a subdivision/tentative condominium
tract map by the City in 1987 (which also occurred without the required coastal
development permit). The second condominium residence on the subject site is
located directly landward of the structure subject to this application. This application is
for the recent demolition/construction of the seawardmost condominium residence on
the subject site only. The above mentioned additional unpermitted development is not
included as part of this application and will require a future follow-up application for a
coastal development permit.

B. Consistency With Local Coastal Program Policies
Policy 1-1 of the LCP states:

The City shall adopt the policies of the Coastal Act (Public Resources Code Sections
30210 through 30263) as the guiding policies of the land use plan.

After certification of a Local Coastal Program (LCP), Section 30603 of the Coastal Act
provides for appeals to the Coastal Commission of a local government's actions on
certain types of coastal development permits (including any new development which
occurs between the first public road and the sea, such as the proposed project site). In
this case, the proposed development has been previously appealed to the Commission
which found, during a public hearing on October 12, 1999, that a substantial issue was
raised.

As a “de novo” application, the standard of review for the proposed development is, in
part, the policies and provisions of the City of Carpinteria Local Coastal Program (LCP)
which was certified by the Commission on January 6, 1982. In addition, pursuant to
Section 30604(c) of the Coastal Act, all proposed development located between the
first public road and the sea, including those areas where a certified LCP has been
prepared, such as the project site, must also be reviewed for consistency with the
Chapter 3 policies of the Coastal Act regarding public access and public recreation.
Further, the Chapter 3 policies of the Coastal Act have been incorporated in their
entirety in the certified City of Carpinteria LCP as guiding policies pursuant to Policy 1-1
of the LCP.
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C. Hazards and Geologic Stability
Policy 3-8 of the LCP states:

Applications for grading and building permits, and applications for subdivision shall be
reviewed for adjacency to threats from, and impacts of geologic hazards arising from
seismic events, tsunami runup, landslides, beach erosion, or other hazards such as
expansive soils and subsidence areas. In areas of known geologic hazards, a geologic
report may be required. Mitigation measures shall be applied where necessary.

Policy 3-11 of the LCP states in part:

If the proposed development falls within the floodway fringe, development may be
permitted provided...finish floor elevations are above the projected 100-year flood
elevation, as specified in the City’s Flood Plain Management Plan.

Policy 3-12 of the LCP states:

Permitted development shall not cause or contribute to flood hazards or lead to
expenditure of public funds for flood control works, i.e., dams, stream channelizations,
etc.

Policy 3-8 of the LCP requires that all proposed development located in or adjacent to
areas subject to geologic hazards or beach erosion shall be reviewed to determine any
potential impacts of such development. Policies 3-11 and 3-12 of the LCP require that
new development be designed in a manner that minimizes hazards from flooding and
does not require the expenditure of public funds for flood control works. In addition,
Section 30253 of the Coastal Act, which has been included in the certified LCP as a
guiding policy, requires that new development minimize risks to life and property in
areas of high geologic or flood hazards and assure structural stability and integrity.

The proposed project includes the partial demolition (820 sq. ft.) of an existing 1,620 sq.
ft. single family residence with 500 sq. ft. of non-habitable underfloor area and
construction of a new 2,130 sq. ft. single family residence with a 1,000 sq. ft. basement.
The applicant has submitted a letter from Perkins Engineering which indicates that the
proposed residence has been constructed in compliance with current structural building
code requirements. The letter from Perkins Engineering dated 2/6/00 states:

The 1994 Uniform Building Code was used for seismic design and the structural wall
elements met code requirements for seismic design. The front, ocean facing masonry,
wall was not designed as an ocean resisting element, e.g., seawall.

Although no information regarding the geologic stability of the subject site or location of
the proposed development in relation to wave action has been submitted by the
applicant, the Commission notes (based on available information including the sections
of the City’'s General Plan regarding hazards and the engineering reports previously
submitted by the City for the construction of an annual sand berm to prevent damage to
the subject site from wave action) that the proposed development is located in an area
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that has been historically subject to an unusually high amount of natural hazards
including flooding and severe beach erosion from storm waves. The Winter Protection
Berm Project Summary Report by the City of Carpinteria dated 1996 indicates that the
construction of a sand berm along the public beach fronting the  subject site
(approximately 20 ft. seaward of the dripline of the proposed deck) is necessary on an
annual basis in order to protect private residential development located along
Sandyland Road which would otherwise be damaged by wave action. In addition, the
entire project site is designated as a “Zone A’ flood hazard area (area with highest
potential for flood hazard) by the City of Carpinteria General Plan, the Federal
Emergency Management Agency (FEMA), and the National Flood Insurance Rate Map
System (FIRM). However, in this case, the applicant has indicated that the portions of
the proposed residence that are intended for habitable use will be located above the
elevation of the flood zone and will not be subject to flood hazard. In addition, the City
of Carpinteria’'s Engineer has determined that the proposed project is consistent with
FEMA flood control requirements. In addition, the City’s approval required that the
remodel be supported by caissons which have been constructed at the seaward end of
the deck. A copy of the architect’s caisson plan and photographs of the caissons as
constructed are included in the record. Given the existence of these caissons, and
certification by the City that the project is consistent with FEMA flood control
requirements, the project is consistent with Coastal Act requirements and LCP Policy 3-8.

As discussed above, the Carpinteria coast has historically been subject to substantial
damage as the result of storm and flood occurrences--most recently, and perhaps most
dramatically, during the 1995 severe winter storm season. Thus, ample evidence exists
that beachfront development located on the seaward side of Sandyland Road in
Carpinteria, including the project site, is subject to potential risks due to storm waves
and surges, high surf conditions, erosion, and flooding.

When development in areas of identified hazards is proposed, the Commission
considers the hazard associated with the project site and the potential cost to the
public, as well as the individual's right to use the subject property. Therefore, in the
case of this project, the Commission finds that due to the possibility of liquefaction,
storm waves, surges, erosion, and flooding, the applicant shall assume these risks as
conditions of approval. Because this risk of harm cannot be completely eliminated, the
Commission requires the applicant to waive any claim of liability against the
Commission for damage to life or property which may occur as a result of the permitted
development. The applicant’'s assumption of risk, as required by Special Condition Two
(2), when executed and recorded on the property deed, will show that the applicant is
aware of and appreciates the nature of the hazards which exist on the site, and that
may adversely affect the stability or safety of the proposed development.

Therefore, the Commission finds, for the reasons set forth above, that the proposed
development is consistent with Policies 3-8, 3-11, and 3-12 of the LCP and with Section
30253 of the Coastal Act as included in the LCP as a guiding policies.
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D. Shoreline Protective Devices and Seaward Encroachment

Policy 3-1 of the LCP states:

Seawalls shall not be permitted unless the City has determined that there are no other
less environmentally damaging alternatives for protection of existing development.
Where permitted, seawall design and construction shall respect to the degree possible
natural land forms. Adequate provision for lateral beach access shall be made and the
project shall be designed to minimize visual impacts by use of appropriate colors and
materials.

Policy 3-3 of the LCP states:

To avoid the need for future protective devices that could impact sand movement and
supply, no permanent above-ground structures shall be permitted on the dry sandy beach
except facilities necessary for public health and safety, such as lifeguard towers.

Policy 3-8 of the LCP states:

Applications for grading and building permits, and applications for subdivision shall be
reviewed for adjacency to threats from, and impacts of geologic hazards arising from
seismic events, tsunami runup, landslides, beach erosion, or other hazards such as
expansive soils and subsidence areas. In areas of known geologic hazards, a geologic
report may be required. Mitigation measures shall be applied where necessary.

Policy 3-11 of the LCP states in part:

If the proposed development falls within the floodway fringe, development may be
permitted provided...finish floor elevations are above the projected 100-year fiood
elevation, as specified in the City’s Flood Plain Management Plan,

Policy 3-12 of the LCP states:

Permitted development shall not cause or contribute to flood hazards or lead to
expenditure of public funds for flood control works, i.e., dams, stream channelizations,
etc.

Policy 3-1 of the LCP, consistent with Section 30235 of the Coastal Act which has been
included in the certified LCP as a guiding policy, provides that the construction of
shoreline protection devices for existing development may be allowed only when no
feasible less environmentally damaging alternative exists. Policy 3-3 of the LCP
prohibits the construction of new development on the dry sandy beach in order to avoid
the need for the construction of seawalls for new development. In addition, Policy 3-8
of the LCP requires that all proposed development located in or adjacent to areas
subject to geologic hazards or beach erosion shall be reviewed to determine any
potential impacts of such development. Further, Policies 3-11 and 3-12 of the LCP
require that new development be designed in a manner that minimizes hazards from
flooding and does not require the expenditure of public funds for flood control works. In
addition, Section 30253 of the Coastal Act, which has been included in the certified
LCP as a guiding policy, requires that new development minimize risks to life and
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property in areas of high geologic or flood hazards and assure stability and structural
integrity.

The proposed project includes the partial demolition (820 sq. ft.) of an existing 1,620 sq.
ft. single family residence with 500 sqg. ft. of non-habitable underfloor area and
construction of a new 2,130 sq. ft. single family residence with a 1,000 sq. fi. basement.
The proposed project also includes a 7 ft. high concrete block retaining wall
approximately 1.5 ft. landward of the toe of the deck. The subject site is located
between Sandyland Road and Carpinteria City Beach in a built-out area of Carpinteria
consisting primarily of multi-family residential development. As previously discussed
the Commission notes that Carpinteria City Beach is subject to periodic episodes of
beach erosion and flooding from severe storm events and that the proposed
development will be subject to potential wave action.

Past Commission review of residential projects along the shoreline has shown that such
development has potential individual and cumulative adverse effects to coastal
processes, shoreline sand supply, and public access. Shoreline development, if not
properly designed to minimize such adverse effects, may result in encroachment on
lands subject to the public trust (thus physically excluding the public); interference with
the natural shoreline processes necessary to maintain publicly-owned tidelands and
other public beach areas; overcrowding or congestion of such tideland or beach areas;
and visual or psychological interference with the public’'s access to and the ability to use
public tideland areas. In order to determine what adverse effects to coastal processes
and public access will result from the proposed project, it is necessary to analyze
whether the proposed development will result in the seaward encroachment of
development on the sandy beach.

1. Seaward Encroachment by New Development

One means of confrolling seaward encroachment of residential structures to ensure
maximum public access and minimize wave hazards, as well as minimize adverse
effects to coastal processes, shoreline sand supply, and public views, that the
Commission, in past permit actions, has developed is the “stringline” policy. As applied
to beachfront development, the stringline limits the seaward extension of a structure to
a line drawn between the nearest corners of adjacent structures and limits decks to a
similar line drawn between the nearest corners of the adjacent decks.

The applicant is not in agreement with the use of a stringline measurement to define the
appropriate seaward limit for development on the subject site. Specifically, the
applicant’s consultants have asserted that new development on the subject site should
be allowed to extend seaward to a “judgement line” determined as part of a previous
stipulation agreement between the State Lands Commission, the City of Carpinteria,
and the previous property owner in 1978 which occurred as a result of a Superior Court
action (Glenn Roberts, et al. v. City of Carpinteria, et al.). The agreement defines the
boundary line referred to as a “judgement line” between private property and public
beach (Carpinteria City Beach). In addition, the agreement between the above three
parties also delineated a second “judgement line” (drawn approximately 20 ft. landward
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of the property boundary judgement line) seaward of which, no development would be
allowed to occur. The approximate location of this most landward “judgement line” is
shown on Exhibit 3. Staff notes that use of the above described “judgement line” would
allow development on the subject site to extend further seaward than the use of a
stringline method.

However, the Commission notes that the above agreement between the State Lands
Commission, the City, and the previous property owner is not included in the certified
LCP as a policy or development standard and that the City has not submitted any
amendment application to the certified LCP to do so. Further, the Commission also
notes that the above agreement does not require the approval of new development
landward of the judgement line and that the agreement in no way limits the ability of the
Commission, or the City, to regulate the appropriate location, or the seaward extent, of
new development on the subject site.

In past permit actions regarding new beachfront development along Sandyland Road in
Carpinteria, the Commission has, in some cases, required that new development be
consistent with a stringline in order to minimize seaward encroachment. Coastal
Development Permit 4-85-378 (Mezzio) was approved by the Commission for the
construction of a condominium complex on the neighboring parcel located immediately
east and adjacent to the subject site in 1985 with a special condition requiring the
submittal of revised plans to relocate all development landward of the appropriate
structural and deck stringlines. However, the Commission notes that a stringline was
not applied in all cases for new development along Sandyland Road in Carpinteria.
Coastal Development Permit (CDP) 4-90-041 (Designworks Development) was
approved in 1990 for the construction of a condominium complex two lots to the west of
the subject site. The staff report for CDP 4-90-041 stated that a stringline was not
required for the subject development because of the unique irregular design of the
structure (seaward encroachment by portions of the structure would be compensated
by other portions of the structure that would be setback further from the beach) and
because the LCP does not contain a specific policy regarding the use of a stringline.
However, the Commission notes that the development approved by CDP 4-90-041 was
constructed in substantial conformance with a stringline drawn from the nearest corners
of the adjacent structures and deck (the deck was located entirely landward of the
stringline and only a small portion of the structure extended seaward of the structural
stringline).

The Commission notes that the proposed deck for the new residence extends
approximately 1.5 ft. further seaward than the previously existing deck and that the
proposed residence extends approximately 8 ft. or more further seaward than the
previously existing structure. Therefore, the applicant is only seeking to extend the
outer “envelope” of the development 1.5 ft. further seaward. The applicant states that
this 1.5 ft. area of new deck was formerly occupied by a permanent planter box.

The Commission finds that the LCP does not require the Commission to apply a
stringline. The Commission further finds that, in the specific case of this project, the
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proposed extension of the house and deck will not result in the significant seaward
encroachment by new development on the Carpinteria City Beach. Based on these
determinations, the Commission finds that the proposed development is consistent with
the LCP.

2. Shoreline Protective Devices

In past permit actions, the Commission has found that the construction of a shoreline
protection device, such as a seawall, may result in significant adverse effects to
shoreline sand supply and public access. The certified LCP, in recognition of the
adverse effects to beach areas that results from the use of shoreline protection devices
to protect development, includes several policies which limit the use of such devices.
Policy 3-1 of the LCP, consistent with Section 30235 of the Coastal Act which has been
included in the certified LCP as a guiding policy, provides that the construction of
shoreline protection devices for existing development may be allowed only when no
feasible less environmentally damaging alternative exists. Further, Policy 3-3 of the
LCP prohibits the construction of new development on the dry sandy beach in order to
avoid the need for the construction of seawalls for new development.

In the case of the proposed project, although no seawall is proposed, the project
includes the a 7 ft. high concrete block retaining wall approximately 1.5 ft. landward of
the toe of the proposed deck. The proposed retaining wall is part of the foundation for
the proposed deck and residence and the applicant’s engineering consultant has
indicated that the proposed retaining wall is not intended to function as a seawall. The
Commission notes, pursuant to the above referenced policies of the LCP, that the
construction of a shoreline protection device for development, may only be allowed
when no feasible alternatives to the construction of the proposed seawall exist.

Even though the precise impact of a structure on the beach is a persistent subject of
debate within the discipline of coastal engineering, and particularly between coastal
engineers and marine geologists, it is generally agreed that a shoreline protective
device will affect the configuration of the shoreline and beach profile whether it is a
vertical bulkhead or a rock revetment. The main difference between a vertical bulkhead
and rock revetment seawall is their physical encroachment onto the beach. However, it
has been well documented by coastal engineers and coastal geologists that shoreline
protective devices or shoreline structures in the form of either a rock revetment or
vertical bulkhead will adversely impact the shoreline as a result of beach scour, end
scour (the beach areas at the end of the seawall), the retention of potential beach
material behind the wall, the fixing of the back beach and the interruption of alongshore
processes

In past permit actions, the Commission has found that shoreline protective devices
which are subject to wave action tend to exacerbate or increase beach erosion. The
following quotation summarizes a generally accepted opinion within the discipline of
coastal engineering that, “Seawalls usually cause accelerated erosion of the beaches
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fronting them and an increase in the transport rate of sand along them.”! Ninety-four

experts in the field of coastal geology, who view beach processes from the perspective
of geologic time, signed the following succinct statement of the adverse effects of

shoreline protective devices:

These structures are fixed in space and represent considerable effort and expense to
construct and maintain. They are designed for as long a life as possible and hence are
not easily moved or replaced. They become permanent fixtures in our coastal scenery
but their performance is poor in protecting community and municipalities from beach
retreat and destruction. Even more damaging is the fact that these shoreline defense
structures frequently enhance erosion by reducing beach width, steepening offshore
gradients, and increasing wave heights. As a result, they seriously degrade the
environment and eventually help to destroy the areas they were designed to protect

The impact of seawalls as they are related to sand removal on the sandy beaches is
further documented by the State Department of Boating and Waterways:

While seawalls may protect the upland, they do not hold or protect the beach which is the
greatest asset of shorefront property. In some cases, the seawall may be detrimental to
the beach in that the downward forces of water, created by the waves striking the wall
rapidly remove sand from the beach.’

Finally this observation was underscored more recently in 1987 by Robert G. Dean in
“Coastal Sediment Processes: Toward Engineering Solutions”:

Armoring can cause localized additional storm scour, both in front of and at the ends of
the armoring...Under normal wave and tide conditions, armoring can contribute to the
downdrift deficit of sediment through decreasing the supply on an erodmg coast and
interruption of supply if the armoring projects into the active littoral zone.*

Dr. Craig Everts found that on narrow beaches where the shoreline is not armored, the
most important element of sustaining the beach width over a long period of time is the
retreat of the back beach and the beach itself. He concludes that:

Seawalls inhibit erosion that naturally occurs and sustains the beach. The two most
important aspects of beach behavior are changes in width and changes in the position of
the beach. On narrow, natural beaches, the reireat of the back beach, and hence the
beach itself, is the most important element in sustaining the width of the beach over a
long time period. Narrow beaches, typical of most of the California coast, do not provide

1 Saving the American Beach: A Position Paper by Concerned Coastal Geologists (March 1981, Skidaway Institute
of Oceanography), pg. 4.

2 Saving the American Beach: A Position Paper by Concerned Coastal Geologists (March 1981, Skidaway Institute
of Oceanography), pg. 4.

3 State Department of Boating and Waterways (formerly called Navigation and Ocean Development), Shore
Protection in California (1976), page 30.

4 Coastal Sediments ’87.
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enough sacrificial sand during storms to provide protection against scour caused by
breaking waves atl the back beach line. This is the reason the back boundary of our
beaches retreats during storms.®

Dr. Everts further concludes that armoring in the form of a shoreline protection device
interrupts the natural process of beach retreat during a storm event and that, “a beach
with a fixed landward boundary is not maintained on a recessional coast because the
beach can no longer retreat.” Therefore, the Commission finds that a shoreline
protective device, over time, will result in potential adverse effects to the beach sand
supply resulting in increased seasonal erosion of the beach and longer recovery
periods.

The impacts of potential beach scour is also important relative to beach use. Scour is
the removal of beach material from the base of a cliff, seawall or revetment due to wave
action. When waves impact on a hard surface such as a coastal bluff, rock revetment,
or vertical bulkhead, some of the energy from the wave will be absorbed, but much of it
will be reflected back seaward. This reflected wave energy in combination with the
incoming wave energy, will disturb the material at the base of the seawall and cause
erosion to occur in front and down coast of the hard structure. This phenomenon has
been recognized for many years and the literature acknowledges that seawalls do affect
the supply of beach sand. The subject property is located immediately landward and
adjacent to the Carpinteria City Beach (a public beach area) and approximately 400 ft.
west (upcoast) of Carpinteria State beach. In addition, the subject site is located
approximately 40 ft to the east (downcoast) from an existing public vertical accessway
and public beach parking lot located at the terminus of Elm Avenue. If the beach
scours at the base of the bulkhead, even minimal scouring in front of the proposed
retaining wall/bulkhead will translate into a loss of beach sand available (i. e. erosion) at
an accelerated rate than would otherwise occur under a normal winter season if the
beach were unaltered. A second impact of beach scour relates to the potential
turbulent ocean condition. Scour at the face of a seawall would result in greater
interaction with the wall and thus, make the ocean along Carpinteria City Beach more
turbulent than it would along an unarmored beach area

In this case, the applicant’s engineering consultant has indicated that the proposed
retaining wall is not intended to function as a seawall. Further, the applicant has stated
that a shoreline protective device is neither proposed or necessary to protect the
proposed development. Therefore, 10 ensure that the proposed project is consistent
with Policies 3-1 and 3-3 of the LCP and Section 30235 of the Coastal Act, and to
ensure that the proposed project does not result in future adverse effects to coastal
processes, Special Condition One (1) requires the applicant to record a deed restriction
that would prohibit the applicant, or future land owner, from constructing a shoreline
protective device for the purpose of protecting any of the development proposed as part
of this application. This condition is identical to the condition that staff proposed for

5 Letter Report dated March 14, 1994 to Coastal Commission staff member and engineer Lesley Ewing
from Dr. Craig Everts, Moffatt and Nichol Engineers.
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several other projects that were being heard by the Commission on the same day as
this project.

3. Conclusion

The proposed project includes the demolition of more than 50% of an existing
residence and the construction of a significantly larger new residence with a 7 ft. high
concrete block retaining wall. The subject site is located between Sandyland Road and
Carpinteria City Beach in a built-out area of Carpinteria consisting primarily of multi-
family residential development. As previously discussed in detail, the Commission
notes that Carpinteria City Beach is subject to periodic episodes of beach erosion and
flooding from severe storm events and that the proposed development may be subject
to potential wave action. In past years, the City of Carpinteria has constructed a large
sand berm along Carpinteria City Beach (approximately 20 ft. seaward of the proposed
deck dripline) on an annual basis (subject to a coastal development permit) to protect
the private residential development located along Sandyland Road, including the
subject site, which could otherwise be subject to potential wave action during storm
events.

The Commission notes that the proposed deck for the new residence extends
approximately 1.5 ft. further seaward than the previously existing deck and the
proposed residence extends approximately 8 ft. or more further seaward than the
previously existing structure. However, as discussed above, the Commission finds that
the project will not result in significant seaward encroachment by new development on a
sandy beach.

It is not possible to completely predict what conditions the proposed residence may be
subject to in the future. The construction of a shoreline protective device to protect new
residential development would result in potential adverse effects to coastal processes,
shoreline sand supply, and public access and would not be consistent with Policies 3-1
and 3-3 of the LCP and Section 30235 of the Coastal Act as included in the certified
LCP as a guiding policy. In this case, the applicant's engineering consultant has
indicated that the proposed retaining wall is not intended to function as a seawall.
Further, the applicant has stated that a shoreline protective device is neither proposed
or necessary to protect the proposed development. Therefore, to ensure that the
proposed project is consistent with Policies 3-1 and 3-3 of the LCP and Section 30235
of the Coastal Act, and to ensure that the proposed project does not result in future
adverse effects to coastal processes, Special Condition One (1) requires the applicant
to record a deed restriction that would prohibit the applicant, or future land owner, from
constructing a shoreline protective device for the purpose of protecting any of the
development proposed as part of this application. This condition is identical to the
condition that staff proposed for several other projects that were being heard by the
Commission on the same day as this project.

Therefore, for the reasons discussed above, the Commission finds that the proposed
project is consistent with Policies 3-1, 3-3, 3-8, 3-11, and 3-12 of the certified LCP or
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with Sections 30235, 30251, or 30253 of the Coastal Act which have been included in
the certified LCP as guiding policies.

E. Public Access

The City of Carpinteria Local Coastal Program, consistent with the Chapter 3 policies of
the Coastal Act, mandates the provision of maximum public access and recreational
opportunities along the coast. The LCP contains several policies which address the
issues of public access and recreation along the coast.

Policy 7-1 of the LCP states:

For new developments between Sandyland Road and City Beach, the City shall determine
the extent to which the land proposed for development has historically been used by the
public for informal parking and beach access and shall require adeguate provision for
continuation of such use.

Policy 7-2 of the LCP states:

No above-ground structure or other development, except for public health and safety
purposes, and recreational facilities of a temporary nature (e.g., volleyball nets) shall be
sited on any dry sandy beach within the City's jurisdiction.

Policy 7-13 of the LCP states, in part:

For all developments belween the first public road and the ocean, granting of lateral
easements to allow for public access along the shoreline shall be mandatory...At a
minimum, the dedicated easement shall be adequate to allow for lateral access during
periods of high tide.

In addition to the above referenced policies of the LCP, all projects located between the
first public road and the sea requiring a coastal development permit must be reviewed
for compliance with the public access and recreation provisions of Chapter 3 of the
Coastal Act.

Coastal Act Section 30210 states that:

In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities
shall be provided for all the people consistent with public safety needs and the need to
protect public rights, rights of private property owners, and natural resource areas from
overuse.

Coastal Act Section 30211 states:

Development shall not interfere with the public’s right of access to the sea where
acquired through use or legisiative authorization, including, but not limited to, the use
of dry sand and rocky coastal beaches to the first line of terrestrial vegetation.
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Coastal Act Section 30212(a) provides that in new shoreline development projects,
access to the shoreline and along the coast shall be provided except in specified
circumstances, where:

(1) it is inconsistent with public safety, military security needs, or the protection of
fragile coastal resources.

(2) adequate access exisis nearby, or,

(3) agriculture would be adversely affected. Dedicated access shall not be required to
be opened to public use until a public agency or private association agrees to accept
responsibility for maintenance and liability of the accessway.

Section 30220 of the Coastal Act states that:

Coastal areas suited for water-oriented recreational activities that cannot readily be
provided at inland water areas shall be protected for such use.

As previously noted, in addition to any applicable policies of the LCP, all projects
located between the first public road and the sea requiring a coastal development
permit, such as the proposed project, must be reviewed for compliance with the public
access and recreation provisions of Chapter 3 of the Coastal Act. Coastal Act sections
30210 and 30211 mandate that maximum public access and recreational opportunities
be provided and that development not interfere with the public’s right to access the
coast. Likewise, section 30212 of the Coastal Act requires that adequate public access
to the sea be provided to allow use of dry sand and rocky coastal beaches. Based on
the access and recreation sections of the Coastal Act, the Commission has required
public access to and along the shoreline in new development projects and has required
design changes in other -projects to reduce interference with access to and along the
shoreline.

The major access issue in this permit application is the occupation of sandy beach area
by a structure and potential adverse effects on shoreline sand supply and public access
in contradiction of Coastal Act policies 30211 and 30221. The subject site is located
immediately landward and adjacent to the Carpinteria City Beach (a public beach area)
and approximately 400 ft. west (upcoast) of Carpinteria State beach. In addition, the
subject site is located approximately 40 ft to the east (downcoast) from an existing
public vertical accessway and public beach parking lot located at the terminus of Eim
Avenue.

The Commission must consider a project’s direct and indirect effect on public areas of
the beach. To protect public beach areas when beachfront development is proposed,
the Commission must consider (1) whether the development or some portion of it will
encroach on public beach (i.e., will the development be located below the mean high
tide line as it may exist at some point throughout the year) and (2) if not located on
public beach land, whether the development will indirectly affect public areas of the
beach by causing physical impacts to tidelands and shoreline processes.
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The project does not have any impact on the nearby public accessway or the existing
beach parking. While the Commission notes that the proposed deck for the new
residence extends approximately 1.5 ft. further seaward than the previously existing
deck, the Commission finds that the proposed residence will not result in significant
seaward encroachment by new development on the sandy beach. As such, the
Commission notes that the location of the proposed development will not resuit in
significant adverse effects to public access along the sandy beach.

Although the applicant has not submitted any information regarding the location of the
mean high tide line, the Commission notes, based on the width of the subject beach,
that the proposed development is likely located landward of the mean high tide line.
However, the Commission also notes that even structures located above the mean high
tide line, may have an adverse effect on shoreline processes as wave energy reflected
by those structures contributes to erosion and steepening of the shore profile, and
ultimately to the extent and availability of tidelands, Specifically, the Commission notes
that if a shoreline protection device results in increased beach erosion, the effect would
be a reduction in the amount of beach available for public use. That is why the
Commission also must consider whether a project will have indirect effects on public
ownership and public use of shorelands.

In addition to a new development’s effects on tidelands and on public rights protected
by the common law public trust doctrine, the Commission must consider whether the
project will affect a public right to use beachfront property, independent of who owns
the underlying land on which the public use takes place. Generally, there are three
additional types of public uses identified as: (1) the public’s recreational rights in
navigable waters guaranteed to the public under the California Constitution and state
common law, (2) any rights that the public might have acquired under the doctrine of
implied dedication based on continuous public use over a five-year period; and (3) any
additional rights that the public might have acquired through public purchase or offers to
dedicate.

The beaches of Carpinteria are extensively used by visitors of both local and regional
origin and the Commission notes that attendance of recreational sites will continue to
increase significantly over the coming years. The public has a right to use the shoreline
under the public trust doctrine, the California Constitution and California common law.
The Commission must protect those public rights by assuring that any proposed
shoreline development does not interfere with or will only minimally interfere with those
rights. The construction of a new seawall to protect the proposed new development
would not be consistent with Policy 3-1 of the LCP and with Section 30235 of the
Coastal Act which has been included in the LCP as a guiding policy. In this case, the
applicant's engineering consultant has indicated that the proposed retaining wall is not
intended to function as a seawall. Further, the applicant has stated that a shoreline
protective device is neither proposed or necessary to protect the proposed
development. Therefore, to ensure that the proposed project is consistent with Policies
3-1 and 3-3 of the LCP and Section 30235 of the Coastal Act, and to ensure that the
proposed project does not result in future adverse effects to coastal processes, Special
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Condition One (1) requires the applicant to record a deed restriction that would prohibit
the applicant, or future land owner, from constructing a shoreline protective device for
the purpose of protecting any of the development proposed as part of this application.
This condition is identical to the condition that the staff proposed for several other
projects that were being heard by the Commission on the same day as this project.

Therefore, the Commission finds that the proposed project is consistent with the public

access and recreation policies of the Coastal Act and with the certified Carpinteria
Local Coastal Program.

F. Visual Resources

Policy 4-1 of the LCP states, in part, that:

Broad unobstructed views from the nearest public street to the ocean...shall be
preserved to the extent feasible. In addition, new development located on or adjacent to
bluffs, beaches, or streams , or adjacent to Carpinteria Marsh shall be designed and sited
prevent adverse impacts on the visual quality of these resources.

Policy 4-1 of the LCP requires that new development be designed and sited in order to
prevent any adverse impacts to public views to and along the Carpinteria shoreline. In
addition, Coastal Act Section 30251, which is included in the certified LCP as a guiding
policy, requires that visual qualities of coastal areas shall be considered and protected
and, where feasible, degraded areas shall be enhanced and restored.

The subject site is located immediately landward and adjacent to the Carpinteria City
Beach (a public beach area) and approximately 400 ft. west (upcoast) of Carpinteria
State beach. In addition, the subject site is located approximately 40 ft to the east
(downcoast) from an existing public vertical accessway and public beach parking lot
located at the terminus of ElIm Avenue. The LCP requires that public views to the
ocean from Linden Avenue must be preserved to the extent feasible. See Carpinteria
LCP at page 30. The development does not obstruct the view of the ocean from Linden
Avenue.

As previously discussed in detail, the proposed development will not be located
substantially further seaward than the previously existing development on the subject
site. Specifically, the Commission notes that the proposed deck for the new residence
extends approximately 1.5 ft. further seaward than the previously existing deck and that
the proposed residence extends approximately 8 ft. or more further seaward than the
previously existing structure. In the case of the proposed project, the Commission
notes that the proposed project will not result in the significant seaward encroachment
by new development on the sandy beach and will therefore not result in adverse effects
to public views to or along the sandy beach.

Therefore, the Commission finds that the proposed project is consistent with Policy 4-1
of the LCP or with Section 30251 of the Coastal Act which has been included in the
certified LCP as a guiding policy.
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G. Violations

Development has occurred on the subject site without the required coastal development
permit consisting of the partial demolition (820 sq. ft.) of an existing 1,620 sq. ft. single
family residence with 500 sq. ft. of non-habitable underfloor area and a 3 ft. high
retaining wall; and the construction of a new 2,130 sq. ft. single family residence with a
1,000 sq. ft. basement and a 7 ft. high retaining wall. Although a coastal development
permit is required for the proposed project, the proposed project was approved, in error,
by the City pursuant to an administrative building permit on November 16, 1998. Al
proposed development has already been constructed.

Although construction has taken place prior to the issuance of a coastal development
permit, consideration of the application by the Commission has been based solely upon
the policies of the certified Carpinteria Local Coastal Program and the Chapter 3 public
access and recreation policies of the Coastal Act. Approval of this permit does not
constitute a waiver of any legal action with regard to potential violations nor does it
constitute an admission as to the legality of any development undertaken on the subject
site without a coastal permit.

In addition, during the course of processing this application, staff has discovered other
development on the subject site which appears to have occurred without the required
coastal development permit. This additional unpermitted development is not included
as part of this application and will require a future follow-up application for a coastal
development permit.

H. CEQA

Section 13096(a) of the Commission's administrative regulations requires Commission
approval of Coastal Development Permit application to be supported by a finding
showing the application, as conditioned by any conditions of approval, to be consistent
with any applicable requirements of the California Environmental Quality Act (CEQA).
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being
approved if there are feasible alternatives or feasible mitigation measures available
which would substantially lessen any significant adverse effect which the activity may
have on the environment.

The Commission finds that, the proposed project, as conditioned will not have
significant adverse effects on the environment, within the meaning of the California
Environmental Quality Act of 1970. Therefore, the proposed project, as conditioned,
has been adequately mitigated and is determined to be consistent with CEQA and the
policies of the Coastal Act.

SMH-VNT
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