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APPLICATION NO.: 5-07-042

APPLICANTS: Philip A. Butterfield and Lynne M. Butterfield, as Co-Trustees of the
Butterfield Living Trust, established April 30, 1996

AGENT: Ronald A. Zumbrun

PROJECT LOCATION: 3401 Ocean Blvd., City of Newport Beach, County of Orange

PROJECT DESCRIPTION: Removal of a “sand pit” cut-out at the toe of the bluff, consisting of
three (3) 32" high, 15’ long retaining walls and restoration of the
toe of the bluff, and after-the-fact approval of gate, lattice panels
and landing on the existing bluff face stairway on a beachfront lot
developed with an existing residence adjacent to Corona del Mar
State Beach.

SUMMARY OF STAFF RECOMMENDATION:

Staff recommends that the Commission approve the proposed development subject to regular
and special conditions. The major issue of this staff report is development on a bluff face, bluff
toe and sandy beach.

Development at the subject site was last considered by the Commission in December 2001
under Coastal Development Permit application 5-01-199. The proposal at that time requested
after-the-fact approval of the decorative gate, lattice panels, expanded landing and the "sand
pit" area described above. The Commission approved the decorative gate and some of the
lattice panels, but conditioned the approval on submission of plans showing removal of the side
landing and its lattice paneling and removal of the sand pit. The applicants filed a lawsuit
challenging the Commission's action. Subsequently, the parties entered into a settlement
agreement to resolve the matter. The current application was submitted as a condition of the
settlement agreement.

The current proposal is substantially the same as the previous proposal, except that the current
application requests removal of the "sand pit" described above. The proposal relative to the
decorate gate, various lattice panels, and expanded landing remain unchanged from the prior
application.

Staff recommends that the Commission APPROVE the proposed development with three (3)
special conditions requiring 1) a future development restriction, 2) compliance with a
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requirement that the development proposed for removal be removed within 30 days of issuance
of the coastal development permit; and 3) recordation of a generic deed restriction.

LOCAL APPROVALS RECEIVED: Approval in Concept from the City of Newport Beach and
correspondence from Building Department dated May 8, 2001.

SUBSTANTIVE FILE DOCUMENTS: City of Newport Beach certified Land Use Plan; Coastal
Development Permit File No.s 5-93-030 (Butterfield), 5-93-024 (Parker), and 5-89-1086
(Parker); Geotechnical Evaluation of Removal of Existing Modular Block Wall on Stability
of Existing Natural Bluff, 3401 Ocean Boulevard, Corona del Mar, California dated
January 8, 2007 by Petra Geotechnical, Inc.; Geotechnical Investigation for Proposed
Addition and Remodel to Existing Residence...dated September 3, 1992 by Petra
Geotechnical, Inc.; Geotechnical Investigation, Proposed Residence...Revision 1, dated
February 3, 1993 by Petra Geotechnical, Inc.; Geotechnical Report of Rough
Grading...dated September 2, 1993 by Petra Geotechnical, Inc.; and Final Soils
Report...dated November 28, 1994 by Petra Geotechnical, Inc.

EXHIBITS:

Vicinity Map

AP Map

Project Plans
Settlement Agreement
Photograph
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l. STAFF RECOMMENDATION:

MOTION: I move that the Commission approve Coastal Development
Permit No. 5-07-042 pursuant to the staff recommendation.

STAFF RECOMMENDATION OF APPROVAL:

Staff recommends a YES vote. Passage of this motion will result in approval of the permit as
conditioned and adoption of the following resolution and findings. The motion passes only by
affirmative vote of a majority of the Commissioners present.

RESOLUTION TO APPROVE THE PERMIT:

The Commission hereby approves a coastal development permit for the proposed development
and adopts the findings set forth below on grounds that the development as conditioned will be
in conformity with the policies of Chapter 3 of the Coastal Act and will not prejudice the ability of
the local government having jurisdiction over the area to prepare a Local Coastal Program
conforming to the provisions of Chapter 3. Approval of the permit complies with the California
Environmental Quality Act because either 1) feasible mitigation measures and/or alternatives
have been incorporated to substantially lessen any significant adverse effects of the
development on the environment, or 2) there are no further feasible mitigation measures or
alternatives that would substantially lessen any significant adverse impacts of the development
on the environment.
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Il. Standard Conditions:

1. Notice of Receipt and Acknowledgment. The permit is not valid and construction shall
not commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is
returned to the Commission office.

2. Expiration. If construction has not commenced, the permit will expire two years from the
date on which the Commission voted on the application, or in the case of administrative
permits, the date on which the permit is reported to the Commission. Construction shall
be pursued in a diligent manner and completed in a reasonable period of time.
Application for extension of the permit must be made prior to the expiration date.

3. Interpretation. Any questions of intent or interpretation of any condition will be resolved
by the Executive Director of the Commission.

4. Assignment. The permit may be assigned to any qualified person, provided assignee
files with the Commission an affidavit accepting all terms and conditions of the permit.

5. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.

"I, Special Conditions:

1. Future Development Restriction

This permit is only for the development described in the permit. Because the development is
located within 50 feet of a coastal bluff, the exemptions otherwise provided in Public Resources
Code section 30610(b) regarding improvements to existing structures shall not apply to the
development sought by Permit Application No. 5-07-042. Any future improvements to the
development, including but not limited to repair and maintenance identified as requiring a permit
in Public Resources Code section 30610(d) and section 13252(a)-(b) of Title 14 of the California
Code of Regulations (i.e., repair or maintenance activities involving the placement or removal of
solid materials or the presence of mechanized equipment or construction materials) shall
require an amendment to the permit or an additional permit from the Commission or the
applicable certified local government.

2. Removal of Development

Within thirty (30) days of issuance of the coastal development permit, or within such additional
time as the Executive Director may grant for good cause, the applicants shall complete removal
of the development identified for removal in Permit Application No. 5-07-042 and Permit No. 5-
07-042. The applicants shall provide documentation for the Executive Director's review and
approval demonstrating that the development has been removed.

3. Generic Deed Restriction

Within twenty (20) days of the Commission's issuance of the Notice of Intent to Issue Coastal
Development Permit, or within such additional time as the Commission's Executive Director or
his designee may grant for good cause, the applicants shall execute and record a deed
restriction in a form and content acceptable to the Executive Director reflecting the above
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restrictions on development of the property. The deed restriction shall be in substantially the
form of Exhibit 4, pages 15-18 attached to the staff report dated January 17, 2008.

V. Findings and Declarations:

The Commission hereby finds and declares as follows:
A. Project Description, Location and Background

1. Project Location

The proposed project is located between the first public road and the sea at 3401 Ocean
Boulevard in Corona Del Mar, City of Newport Beach, County of Orange (Exhibits 1 & 2). The
subject site is an ocean front lot adjacent to Corona del Mar State Beach. The subject property
cascades down a coastal bluff face. At the top of the coastal bluff is Ocean Boulevard and at
the toe of the bluff is the sandy beach. The site is currently developed with a three-story single-
family residence, attached two-car garage and decks located at the top of the bluff. The bluff
face below the residence remains relatively undisturbed and vegetated, with the exception of an
existing wooden stairway located along the southwestern property line. Except for the
development proposed to be removed under this application, the existing development at the
subject site is consistent with the pattern of development along this segment of Ocean
Boulevard, with structural development sited at the top of the bluff and lesser disturbance of the
bluff face (i.e. stairways only).

The subject lot is approximately 7,800 square feet in size and is designated RL (Residential -
Low Density) under the City's certified Coastal Land Use Plan.

2. Project Description

The applicant is requesting approval to remove a “sand pit” cut-out, consisting of three (3) 32~
high, 15’ long retaining walls at the toe of the bluff. This "sand pit" area had been enclosed on
the seaward side by a nautical rope attached to four (4) wooden pier posts installed in the sand.
Those wooden pier posts and nautical rope have since been removed and are no longer
present. As characterized by the applicant, the retaining walls located along the toe of the bluff
are “decorative, interlocking, stacking blocks” that serve aesthetic purposes only. The walls are
not designed to function as a bluff retention device. Also, as noted by the City of Newport
Beach Building Department in a letter to the applicant dated May 8, 2001, the wall is “short
enough that a building permit is not required.” The applicant is proposing to remove those walls
and backfill the toe of the bluff with soil to restore the area to pre-existing contours.

The project also involves an after-the-fact request for approval of the following: 1) at the lower
landing of the existing bluff face stairway (identified as "Gate A" on the applicant's plans attached
as Exhibit 3 to this staff report) installation of a decorative gate (approximately 5'-3" high by 3'-3
1/2" wide) with adjacent lattice panel (5'-3" high by 3' wide) on each side of the gate to span the
width of the stairway and landing; expansion of the lower landing area through installation of a
side landing on the right-hand (downcoast) side of the stairway that extends over a storm drain
easement located on the adjacent property (resulting in a landing that is approximately 6' 9-1/2"
wide by 4' wide); and installation of additional lattice panels that enclose all sides of the
expanded landing; 2) at the upper landing (identified as "Gate® B" on the applicant's plans

! The term 'gate’ used in this instance by the applicant on their plans is a misnomer. There is no existing
or proposed 'gate' at this location along the stairway. Only lattice panels along each side of the stairway
are proposed at location "B".
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attached as Exhibit 3 to this staff report) install 3' 6" long by 4' 3" tall lattice panels on each side
of the stairway landing; and 3) on the uppermost portion of the stairway, install a 5' 2-1/2" tall by
10" 2" long lattice panel along the righthand (downcoast) side of the stairway (identified as "Detall
C" on the applicant's plans attached as Exhibit 3 to this staff report).

3. Prior Commission Action at Subject Site

On March 18, 1993, the Commission approved CDP No. 5-93-030 (Butterfield) for the
demolition of an existing single-family residence and construction of a 3231 square foot, 34 foot
high at maximum point from finished grade, three-story single family residence with an attached
two-car garage. Grading of 150 cubic yards of cut and 50 cubic yards of fill was also approved.
This development was undertaken in 1993/1994.

Based on analysis of historical aerial photographs of the site, staff has determined that a
stairway existed on the bluff slope along the eastern property line of the subject site prior to the
Coastal Zone Conservation Act of 1972.

On December 11, 2001, the Commission approved Coastal Development Permit No. 5-01-199,
requested by Philip A. and Lynne M. Butterfield for a decorative gate and lattice work panels on
the main portion of the bluff face stairway, but conditioned its approval on submission of plans
showing removal of the side landing and its lattice paneling and removal of the “sand pit” cut-out
at the toe of the bluff, consisting of three (3) 32" high, 15’ long retaining walls enclosed by a
rope attached to four wooden posts in the sand.

The Butterfields filed an action in the Orange County Superior Court, Case No. 02CC01408,
challenging the Commission's decision. The Commission and the Butterfields subsequently
entered into a settlement agreement (attached as Exhibit 4) resulting in the submission of the
current application (No. 5-07-042).

4, Related Commission Action in Project Vicinity

See Appendix A (Beginning on Page 12)
B. Scenic Resources
Section 30251 of the Coastal Act pertains to scenic and visual resources. It states:

The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the alteration
of natural land forms, to be visually compatible with the character of surrounding areas...

The proposed project is located along a bluff face immediately adjacent to Corona del Mar State
Beach. The site is highly visible from the sandy beach. The pattern of development along this
segment of Ocean Boulevard is such that structures are sited at the top of the bluff, while the
bluff face remains largely undisturbed and vegetated, except for various stairways that descend
the bluff face. Although several lots have stairways traversing the bluff face and some have
unpermitted development on the bluff face and at the base of the bluff (currently under
investigation by the Commission’s Enforcement staff), the overall appearance of the bluff in this
area is natural and undeveloped. Development at this site must be sited and designed to be
visually compatible with the undisturbed character of the surrounding area. It is also necessary
to ensure that new development be sited and designed to protect views to and along the beach
area and minimize the alteration of existing landforms.
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Over the last few years there have been several development proposals the Commission has
acted on along this segment of Ocean Boulevard which are detailed in Appendix A.(beginning
on page 12). In general, the Commission has required that additions to homes and new homes,
along with patio areas, be sited upon the upper bluff face so as to preserve the lower bluff face,
bluff toe and beach and limit the line of development in order to minimize encroachment upon
the beach area. In a few instances, the Commission has allowed improvements to existing
stairways and pathways that descend the bluff face to the beach (e.g. approval of applications
5-01-112 (Ensign), 5-02-203 (Tabak). However, the Commission has not approved other
development upon the lower bluff face, bluff toe or upon the beach (e.g. denial of applications 5-
01-080 (Palermo), 5-04-339 (Palermo), 5-04-482 (McNamee), 5-01-191 (Tabak),

The applicant is requesting after-the-fact approval to carry out a minor expansion of and
aesthetic improvements to the existing stairway landings and stairway, including gate
replacement and lattice panel installation. The lattice design is shown in Exhibit 3. These
enhancements/additions to the existing stairway don't result in disturbance to the bluff face, bluff
toe or beach. The proposed stairway enhancements/additions are in keeping with other
stairway/pathway improvements the Commission has authorized recently as described in the
paragraph above. The Commission finds the minor expansion of the lower stairway landing,
gate replacement, and lattice enclosures, and lattice paneling along the upper landing and
uppermost segment of the stairway to be consistent with the scenic and visual resources
policies of the Coastal Act, as they will not obstruct views to or along the shoreline and are in
keeping with the pattern of development in the area.

The applicant is also requesting to remove a “sand pit” cut-out at the toe of the slope and
backfill the toe of the slope to restore it to pre-existing conditions. The proposed removal of the
“sand pit” cut-out will improve public views of the vegetated bluff from the adjacent public beach.
Removal of that development is in keeping with the pattern of Commission approvals described
above where the Commission has sought to limit development located on the lower bluff face,
bluff toe and beach. The Commission finds that the proposed removal of the sand pit cut-out
minimizes alteration of natural landforms, is visually compatible with the character of
surrounding development and will improve the scenic and visual qualities of the subject area.
As such, the proposed project is consistent with Section 30251 of the Coastal Act.

To protect the scenic and visual qualities of the coastal bluff at the location, the Commission
imposes Special Condition 1. Special Condition No. 1 is a future development restriction which
states that because the development is located within 50 feet of a coastal bluff, the exemptions
otherwise provided in Public Resources Code section 30610(b) regarding improvements to
existing structures shall not apply to the development approved by Permit No. 5-07-042. Any
future improvements to the development, including but not limited to repair and maintenance
identified as requiring a permit in Public Resources Code section 30610(d) and section
13252(a)-(b) of Title 14 of the California Code of Regulations (i.e., repair or maintenance
activities involving the placement or removal of solid materials or the presence of mechanized
equipment or construction materials) shall require an amendment to the permit or an additional
permit from the Commission or the applicable certified local government. This condition
ensures that development on the coastal bluff which may affect the stability or appearance of
the bluff or may contribute to an adverse cumulative effect on community character, requires a
coastal development permit.

Therefore, the Commission finds that, as conditioned, the development is consistent with the
visual resource protection policies of Section 30251 of the Coastal Act.
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C. PUBLIC ACCESS

Sections 30211 and 30212 (a) of the Coastal Act contain policies regarding public access to the
shoreline. Section 30240 addresses appropriate development adjacent to a recreation area.

Section 30211 states:

Development shall not interfere with the public’s right of access to the sea where
acquired through use or legislative authorization, including; but not limited to, the use of
dry sand and rocky coastal beaches to the first line of terrestrial vegetation.

Section 30212 (a) states, in pertinent part:

Public access from the nearest public roadway to the shoreline and along the coast shall
be provided in new development projects except where (1) it is inconsistent with public
safety, military security needs, or the protection of fragile coastal resources, (2)
adequate access exists nearby, or (3) agriculture would be adversely affected.

Section 30240 (b) of the Coastal Act states:

Development in areas adjacent to environmentally sensitive habitat areas and
parks and recreation areas shall be sited and designed to prevent impacts which
would significantly degrade those areas, and shall be compatible with the
continuance of those habitat and recreation areas.

Section 30604(c) of the Coastal Act requires that every coastal development permit issued for
any development between the nearest public road and the sea include a specific finding that the
development is in conformity with the public access and public recreation policies of Chapter 3.
The project site is located on the seaward side of Ocean Boulevard, which is the first public
road immediately inland of Corona del Mar State Beach. The nearest vertical public access is
available at Orchid Avenue to the southeast and via the Corona del Mar State Beach parking lot
to the northwest. The nearest lateral access is available directly seaward of the toe of the slope
at Corona del Mar State Beach. Corona Del Mar State Beach is a public beach, which serves
as a very popular visitor destination point for recreational uses. Further southeast of the project
site is a bluff park known as Inspiration Point. There is also a public access way from
Inspiration Point to the beach below.

As described previously, the applicant is proposing to remove a “sand pit” cut-out at the base of
the bluff on private property directly adjacent to Corona del Mar State Beach. The sand-pit
consists of three low block walls along the toe of the slope that prior to their removal were
enclosed by a nautical rope supported by wooden pier pilings in the sand. The presence of the
sand pit area discourages public use of the sandy beach directly adjacent to the enclosed area
by giving the appearance of a private beach. Beach-goers are less likely to utilize a segment of
the beach that is adjacent to an area that is physically restricted by private property owners. In
addition, adjoining property owners may wish to construct similar private enclosures at the toe of
the slope, thereby contributing to a cumulative adverse impact.

Removal of the sand pit cut-out will restore public accessibility to the beach, consistent with the
public access policies of the Coastal Act. As proposed, the project is consistent with the public
access and recreation provisions of the Coastal Act, specifically Sections 30211, 30212 and
30240.

D. HAZARDS
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Section 30253 of the Coastal Act states, in pertinent part:
New development shall:

() Minimize risks to life and property in areas of high geologic, flood, and fire
hazard.

(2) Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or
surrounding area or in any way require the construction of protective devices
that would substantially alter natural landforms along bluffs and cliffs.

Development on a bluff is inherently risky due to the potential for bluff erosion and collapse.
Bluff development poses potential adverse impacts to the geologic stability of bluffs and the
stability of residential structures. In general, bluff instability is caused by environmental factors
and impacts caused by humans. Environmental factors include seismicity, wave attack, drying
and wetting of soils, wind erosion, salt spray erosion, rodent burrowing, percolation of rain
water, poorly structured bedding, and soils conducive to erosion. Factors attributed to humans
that may be relevant to this site include irrigation, over-watering, building too close to the bluff
edge, improper site drainage, use of impermeable surfaces that increase runoff, use of water-
dependent vegetation, and breaks in water or sewage lines.

The proposed project involves development in two general areas: 1) upon the existing stairway
that descends the bluff face from the residence to the beach; and 2) removal of the sand pit cut
out at the toe of the bluff and restoration of the area to pre-existing contours.

Several geologic reports have been submitted by the applicant which provide information about
geological conditions at the site (see Substantive File Documents). A report from 1993
(Geotechnical Investigation, Proposed Residence...Revision 1, dated February 3, 1993 by Petra
Geotechnical, Inc.) describes the site as having an approximately 50-foot high slope that
descends from a flat pad developed with a residence down to the sandy beach. The slope
inclines at gradients ranging from 0.5:1 to 2:1 with an overall gradient of 1.5:1. That same
report indicates that the geologic conditions at the site are "...favorable with respect to the
overall gross stability of the site and descending slope." The 1993 report also states "...that the
base of the slope is protected from wave erosion by the presence of a buffering beach and by
talus deposits at the base of the slope."

The work upon the existing stairway involves the minor expansion of a walkway landing and the
attachment of other wood structures (e.g. gate, lattice panels) to the existing stairway. That
development will not involve any disturbance to the soils on the bluff face.

The applicant submitted a geologic letter report (Geotechnical Evaluation of Removal of Existing
Modular Block Wall on Stability of Existing Natural Bluff, 3401 Ocean Boulevard, Corona del
Mar, California dated January 8, 2007 by Petra Geotechnical, Inc.) which describes the
applicant's proposal with respect to the removal of the "sand pit" cut out at the toe of the slope
and provides certain recommendations. The letter report states that the block wall system will
be removed by hand. Upon removal of the stacked blocks the report indicates that a 3-foot high
vertical cut will be exposed along the toe of the natural bluff. The letter report recommends
restoring the bluff to its natural condition by placing soil against the vertical cut at a 1.5:1 slope
ratio to match adjacent topography and then allow the existing vegetation to grow over and
cover the restored slope. The report concludes that "provided that the stacked block walls are
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removed and the resultant vertical eliminated as described above, the natural bluff is expected
to be both grossly and surficially stable and is expected to remain so provided that it is properly
landscaped and maintained with time."

Therefore, as proposed, the Commission finds the development consistent with Section 30253
of the Coastal Act.

E. GENERIC DEED RESTRICTION

To ensure that any prospective future owners of the property are made aware of the applicability
of the conditions of this permit, the Commission imposes an additional condition requiring that
the property owner record a deed restriction against the property, referencing all of the above
Special Conditions of this permit and imposing them as covenants, conditions and restrictions
on the use and enjoyment of the Property. Thus, as conditioned, this permit ensures that any
prospective future owner will receive actual notice of the restrictions and/or obligations imposed
on the use and enjoyment of the land in connection with the authorized development.

F. LOCAL COASTAL PROGRAM

Section 30604(a) of the Coastal Act provides that the Commission shall issue a coastal
development permit only if the project will not prejudice the ability of the local government
having jurisdiction to prepare a Local Coastal Program which conforms with the Chapter 3
policies of the Coastal Act.

The City of Newport Beach Land Use Plan (LUP) was certified on May 19, 1982. At the October
2005 Coastal Commission Hearing, the certified LUP was updated. Since the City only has an
LUP, the policies of the LUP are used only as guidance. The Newport Beach LUP includes the
following policies that relate to development at the subject site:

Scenic and Visual Resources, Policy 4.4.1-1 states,

Protect and, where feasible, enhance the scenic and visual qualities of the coastal zone,
including public views to and along the ocean, bay, and harbor and to coastal bluffs and
other scenic coastal areas.

Scenic and Visual Resources, Policy 4.4.1-3 states,

Design and site new development to minimize alterations to significant natural
landforms, including bluffs, cliffs and canyons.

Natural Landform Protection, Policy 4.4.3-8 states,

Prohibit development on bluff faces, except private development on coastal bluff faces
along Ocean Boulevard, Carnation Avenue and Pacific Drive in Corona del Mar
determined to be consistent with the predominant line of existing development or public
improvements providing public access, protecting coastal resources, or providing for
public safety. Permit such improvements only when no feasible alternative exists and
when designed and constructed to minimize alteration of the bluff face, to not contribute
to further erosion of the bluff face, and to be visually compatible with the surrounding
area to the maximum extent feasible.

Natural Landform Protection, Policy 4.4.3-9 states,
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Where principal structures exist on coastal bluff faces along Ocean Boulevard,
Carnation Avenue and Pacific Coast Drive in Corona Del Mar, require all new
development to be sited in accordance with the predominant line of existing
development in order to protect public coastal views. Establish a predominant line of
development for both principal structures and accessory improvements. The setback
shall be increased where necessary to ensure safety and stability of the development.

Natural Landform Protection, Policy 4.4.3-15 states,

Design and site new development to minimize the removal of native vegetation, preserve
rock outcroppings, and protect coastal resources.

Natural Landform Protection, Policy 4.4.3-17 states,

Identify and remove all unauthorized structures, including protective devices, fences,
and stairways, which encroach into coastal bluffs.

Public Access and Recreation, Policy 3.1.2-1 states,

Protect, and where feasible, expand and enhance public access to and along coastal
bluffs.

The proposed development, as conditioned, is consistent with Chapter 3 of the Coastal Act and
with the certified Land Use Plan for the area. Approval of the project, as conditioned, will not
prejudice the ability of the local government to prepare a Local Coastal Program that is in
conformity with the provisions of Chapter 3.

G. UNPERMITTED DEVELOPMENT

Development has occurred on site without benefit of the required coastal development permit,
including construction of a “sand pit” cut-out at the toe of the bluff, consisting of three (3) 32"
high, 15’ long retaining walls enclosed by a rope attached to four wooden posts in the sand, and
replacement of a decorative gate and lattice panels on the existing bluff face stairway. All work
occurred either on a beach or within 50 feet of the edge of a coastal bluff. Consequently, the
work that was undertaken constitutes development that requires a coastal development permit
application.

The applicant has removed the wooden posts and rope and is proposing to remove the 3 fifteen
foot long retaining walls that outline the "sand pit" and backfill the portion of the toe of the bluff
removed to install the retaining walls to restore the area to pre-existing conditions. To ensure
that the unpermitted development is removed in a timely manner consistent with the applicant's
proposal, Special Condition 2 requires that the applicants remove the development that is
proposed to be removed within 30 days of issuance of the coastal development permit. In
addition, Special Condition 3 requires the applicants to execute and record a deed restriction
reflecting the restrictions on development imposed by the Commission within twenty (20) days
of the Commission's issuance of the Notice of Intent to Issue Coastal Development Permit. The
Executive Director may grant additional time for both deadlines identified in the preceding
sentences above for good cause.

Consideration of the permit application by the Commission has been based solely on the
consistency of the proposed development with the policies of Chapter 3 of the Coastal Act. The
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certified Newport Beach Land Use Plan was used as guidance by the Commission in reaching
its decision. Approval of this permit does not constitute a waiver of any legal action with regard
to the alleged unpermitted development, nor does it constitute admission as to the legality of
any development undertaken on the subject site without a coastal development permit.

H. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Section 13096 of the Commission's administrative regulations requires Commission approval of
Coastal Development Permit applications to be supported by a finding showing the application,
as conditioned by any conditions of approval, to be consistent with any applicable requirements
of the California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA
prohibits a proposed development from being approved if there are feasible alternatives or
feasible mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.

The portion of the proposed project including the replacement of a decorative gate and lattice
panels on the previously approved bluff face stairway, has been conditioned as follows to
assure that the project will not have a significant adverse impact on coastal resources: 1)
submittal of revised project plans showing removal of the toe of slope cut-out and new lattice
paneling on the unpermitted portion of the lower stairway landing, 2) recordation of a future
improvements deed restriction and 3) timely compliance with conditions of approval. The
portion of the proposed project including the replacement of a decorative gate and lattice panels
on the existing bluff face stairway, as conditioned, is consistent with the Chapter 3 policies of
the Coastal Act. There are no other feasible alternatives or feasible mitigation measures which
would substantially lessen any significant adverse effects the activity may have on the
environment. Therefore, the Commission finds that the proposed project is consistent with
CEQA and the policies of the Coastal Act.
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Appendix “A”

3317 Ocean Boulevard: CDP No. 5-01-080-(Palermo)

At the January 2002 Commission Hearing, the Commission denied Coastal Development Permit
application No. 5-01-080-(Palermo) for the construction of a 864 square foot pool house, pool,
spa and exercise room on the beach and the lower portion of the bluff face. In addition, two (2)
retaining walls were proposed. One was to be a 6-foot high wall located along the western
perimeter of the swimming pool at the beach level and one was to be a 12-foot high wall at the
rear of the pool house on the lower bluff face. These walls varied from approximately 6 to 12
feet in height. The primary issues raised by the proposed project were the appropriateness of
approving the project given landform alteration, the importance of preserving scenic resources,
the seaward encroachment of the development, the community character, and impacts to public
access. In denying the proposed development, the Commission found that the project, as
submitted, was primarily inconsistent with the Sections 30240, 30251 and 30253 of the Coastal
Act and the City of Newport Beach Land Use Plan (LUP) regarding coastal bluff sites.

3317 Ocean Boulevard: CDP No. 5-04-339-(Palermo)

At the June 2005 Commission Hearing, the Commission denied Coastal Development Permit
Application No. 5-04-339-(Palermo) for the removal of an existing beach bathroom and
construction of a new 623 square foot pool house, pool, spa and patio area on the beach and
lower bluff face. In addition, there would have been construction of new retaining walls,
landscape planters, an outdoor barbeque area and modification of the existing stairway.
Footings, retaining walls, slab on grade and a caisson foundation system were proposed to
support the proposed project. The proposed project was similar to a previously denied project
for the project site (CDP No. 5-01-080). The primary issues raised by proposed project were
the appropriateness of approving the project given the importance of preserving scenic
resources, minimizing landform alteration and avoiding development in hazard prone locations.
In denying the proposed development, the Commission found that the project, as submitted,
was primarily inconsistent with the Sections 30240, 30251 and 30253 of the Coastal Act and the
City of Newport Beach Land Use Plan (LUP) regarding coastal bluff sites.

3317 Ocean Boulevard: CDP No. 5-05-328-[Palermo]

On May 10, 2006, the California Coastal Commission granted to Salvatore Palermo Coastal
Development Permit 5-05-328, subject to the standard and special conditions, for development
consisting of: Construction of a new two-story, 746 square foot pool house plus pool on the bluff
face. The pool house consisted of an exterior stair linking the two floors, the upper level
consisted of a recreation room and exercise room, and the lower level consisted of a sun deck
and a pool. Grading consisted of 888 cubic yards of cut and export to a location outside of the
coastal zone. Deepened footings or a caisson foundation system were proposed to support the
proposed project. A connection to an existing unpermitted stairway to the beach and
modification of an existing unpermitted beach bathroom were not approved.

3329 Ocean Boulevard: CDP No. 5-04-482-[McNamee]

At the July 2005 Commission Hearing, the Commission denied Coastal Development Permit
Application No. 5-04-482-[McNamee] for the after-the-fact approval of existing storage lockers;
built-in barbeque and cabinets; counter with sink and cabinets; shower at stair base; thatched
shade palapa with four posts; two concrete tables and benches-all located on a sandy beach
and, on the bluff face, a shed with refrigerator storage and toilet and floral garden
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improvements. The primary issues before the Commission were whether the development
preserved scenic resources, minimized landform alteration and avoided development in hazard
prone locations. The applicant was seeking after-the-fact approval of development on the
sandy beach and lower bluff face/bluff toe. Along this segment of Ocean Boulevard, there is no
history of Commission approval of development on the sandy beach (associated with a single-
family residence). The toe of the bluff and sandy beach area are immediately inland of Corona
Del Mar State Beach, which is a public beach. Thus, the development is highly visible from the
public beach and other public vantage points, such as Inspiration Point. In addition, the
proposed project is not needed for full use and enjoyment of the property as they have a
substantial improvement in the form of a single-family dwelling on site. In denying the proposed
development, the Commission found that the project, as submitted, was primarily inconsistent
with the Sections 30240, 30251 and 30253 of the Coastal Act and the City of Newport Beach
Land Use Plan (LUP) regarding coastal bluff sites.

3335 Ocean Boulevard: CDP No. 5-04-214-[Battram]

In October 2005, the Commission opened a public hearing on Coastal Development Permit
Application No. 5-04-214-[Battram]; however, the applicant withdrew the application before the
Commission took their action. The application was for the after-the-fact approval for a stairway
down the bluff face, retaining walls located on the bluff face and sandy beach and grading. The
applicant also proposed the following: adding landscaping along the stairway; painting the upper
portion of the stairway a color that helps blend into the background; removing the existing
iceplant at the bottom of the lot; and the granting of a non-exclusive easement for public use
and enjoyment of the sandy portion of the lot adjacent to the public beach. Staff recommended
denial of the proposal. Since the October 2005 hearing, the Battram’s sold the property to a
new owner who has stated to staff that they intend to take over and process an after-the-fact
permit application.

3401 Ocean Boulevard: CDP NO. 5-01-199-[Butterfield]

At the December 2001 Commission Hearing, the Commission approved in part and denied in
part Coastal Development Permit Application No. 5-01-199-[Butterfield] for the after-the-fact
approval of a new “sand pit” cut-out at the toe of the bluff, consisting of three (3) 32" high, 15’
long retaining walls enclosed by a rope attached to four wooden posts in the sand, and
replacement of a decorative gate and lattice panels on the existing pre-Coastal Act bluff face
stairway. The Commission denied the toe of slope cut-out and approved the portion of the
lattice work and gate located on a previously approved landing area. The Commission found
that the gate replacement and lattice enclosures on the previously permitted landing areas were
consistent with the scenic and visual resources policies of the Coastal Act, as they would not
obstruct views to or along the shoreline and would be in keeping with the pattern of
development in the area and therefore would be consistent with Section 30251 of the Coastal
Act. However, the Commission found that the proposed sand pit cut-out would not minimize
alteration of natural landforms, was not visually compatible with the character of surrounding
development and would affect the scenic and visual qualities of the subject area. As such, the
portion of the proposed project involving the establishment of a sand pit cut-out area was
inconsistent with Section 30251 of the Coastal Act.
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3415 Ocean Boulevard: CDP No. 5-01-112-[Ensign]

At the February 2002 Commission Hearing, the Commission approved Coastal Development
Permit No. 5-02-112-[Ensign] for the after-the-fact authorization of a new switchback bluff face
stairway with keystone-type earth retention blocks, landscaping and in-ground irrigation. The
primary issues before the Commission were the appropriateness of approving the project given
landform alteration, the importance of preserving scenic resources, community character and
impacts to public access. As submitted, the proposed project raised issues with Sections
30240, 30251 and 30253 of the Coastal Act and the City of Newport Beach Land Use Plan
(LUP) regarding development on coastal bluffs. The Commission found that the proposed
stairway that may have followed a pre-Coastal Act pathway, as conditioned, did not present an
adverse visual impact because it followed the natural topography of the bluff, was effectively
screened with vegetation and was consistent with the character of the surrounding area.

3415 Ocean Boulevard: CDP NO. 5-05-095-[Circle]

At the October 2005 Commission Hearing, the Commission approved Coastal Development
Permit Application No. 5-05-095-[Circle] for the demolition of an existing approximately 2,100
square foot, two (2) story single family residence with an attached garage and construction of a
new 4,488 square foot two (2) story single-family residence with a basement and an attached
388 square foot four (4) car garage. Associated construction consisted of: a 141 square foot
basement deck, a 392 square foot 1% floor deck and a 383 square foot 2™ floor deck. The
foundation for the residence consisted of a caisson and deepened conventional footings
system. The primary concerns before the Commission on this matter were to assure that the
project conformed to the predominant line of development such that scenic resources were
preserved, landform alteration was minimized and development in hazard prone locations was
avoided. The Commission found that the proposed development, as conditioned, conformed to
the predominant line of development and would not affect public views and would be consistent
with the hazard policies of the Coastal Act. The project’s proposed livable area aligned
approximately with the 56-foot elevation contour line, while the basement level deck did not
extend seaward from approximately 46-foot contour to the east and the approximately 50-foot
contour to the west, thus the project was landward of the Tabak and Halfacre projects.

3425 Ocean Boulevard: CDP No. 5-03-100-[Halfacre]

At the January 2005 Commission Hearing, the Commission approved Coastal Development
Permit Application No. 5-03-100-[Halfacre] for the conversion and addition to an existing
basement to living area, construction of a new basement-level deck, construction of a new
sundeck on the bluff face that does not extend any further than the 33-foot contour line, a new
stairway connection to an approved stairway leading down to the toe of the bluff located on the
downcoast adjacent property (i.e. Tabak), removal and replacement of existing side yard and
rear yard fences, and after-the-fact approval of two 2™ floor decks on the seaward side of the
existing single-family residence. The primary issues before the Commission were the
appropriateness of approving the project given the importance of preserving scenic resources,
minimizing landform alteration and avoiding development in hazard prone locations. The
Commission found that the proposed development, as conditioned, was consistent with the
pattern of development in the immediate vicinity and the project would not have a cumulative
adverse impact on visual coastal resources and would be consistent with the hazard policies of
the Coastal Act. The proposed new habitable space adhered to the 48-foot bluff elevation
contour limit established for CDP No. 5-02-203-[Tabak]. As conditioned, the proposed project
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also adhered to the 33-foot contour set by CDP No. 5-02-203-[Tabak] for accessory
improvements. No other accessory improvements were allowed below the 33-foot elevation
contour upon the lower bluff face or on the sandy beach.

3431 Ocean Boulevard:CDP No. 5-01-191-[Tabak]

At the January 2002 Commission Hearing, the Commission denied Coastal Development Permit
Application No. 5-01-191-[Tabak] for the demolition of an existing three (3) story single-family
residence and construction of a new single-family residence. The proposed structure would
have covered virtually the entire upper and lower bluff face areas. The primary issues of the
proposed project were the appropriateness of approving the project given landform alteration,
the importance of preserving scenic resources, the seaward encroachment of the development,
the community character, and impacts to public access. In denying the proposed development,
the Commission found that the project, as submitted, was primarily inconsistent with Sections
30240, 30251 and 30253 of the Coastal Act and the City of Newport Beach Land Use Plan
(LUP) regarding coastal bluff sites.

3431 Ocean Boulevard: CDP No. 5-02-203-[Tabak]

At the January 2003 Commission Hearing, the Commission approved Coastal Development
Permit Application No. 5-02-203-[Tabak] for the demolition of an existing three (3) story single-
family residence and construction of a new single-family residence and also demalition and
replacement of existing wooden staircase to the beach. The proposed project had been
reduced compared with a prior proposal (CDP No. 5-01-191). The Commission found that the
proposed development was consistent with the pattern of development in the immediate vicinity
and the project would not have a cumulative adverse impact on visual coastal resources. Under
this proposal, living space additions were located landward of the 48-foot bluff elevation
contour, and accessory improvements were limited to the 33-foot elevation contour. However,
no other additions were allowed below the 33-foot elevation contour upon the lower bluff face.

3431 Ocean Boulevard: CDP No. 5-02-203-Al1-[Tabak]

At the March 2005 Commission Hearing, the Commission approved an Immaterial Amendment
to Coastal Development Permit Application No. 5-02-203-A1-[Tabak] that proposed redesign of
the previously approved project including revision of an approximate 22-foot long portion of the
previously approved stairway located at the base of the bluff and also the grading consisting of
3,400 cubic yards of cut and export to an area outside of the coastal zone. No habitable area
would extend past the approved line of development for enclosed area (48-foot contour) and the
pool would not extend past the approved line of development for accessory structures (33-foot
contour).
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SETTLEMENT AGREEMENT -/ :* ;

. Philip and Lynne Butterfield (the Butterfields) aud the Califimia Coastal Commission
. (Cormmssmn) enter mto this Settlement Agreement (Agrecment) “The Butterﬁelds and the
- Commission are sometimes collectively referred to in th:s Agrecment as the “Parties” md

‘md.mdua.lly asa “Party 'I'he Buttexﬁelds and the Commission enter into this Agreement in

nght of the followmg recited facts (Recxtals)
RECITALS -

A, The Butterfields own and occupy the real propczty located at 3401 Ocean

Boulevard, Corona del Mar, Ca.hfomxa 92625 (Proparty)

l B. On or about May 25 2001 ‘the Butterfields submmed an application for & coastal

: developmmt permit scekmg after-the-fact approva] ofa “sandplt" and "stalrway 1mprovements” _
on the Property. The sandpit conswtcd of a fifteen-foot back waII thai was 32 mches abave gra.de '
and two, ﬁfteen foot s1d=walls The front of the sandpit was blocked off by four wooden posts ‘ ) | . | '
located in the sand and connected by nautical rope. Iceplant has been mmoved ﬁ'om the sandpxt. :

- The staxrway 1mprovemems consxsted ofa decorative gate, four lattice work panels on a lowct

v s:de landmg and two lattice work panels on an upper landmg The upper Iandmg is loca‘oed on
g - o | the main pqmon of the stan‘way and does not extend to the side. Though not expressly mennoncd
| in the application, the stairway improvements also included the portion of the lower landing that
 extended to the side of the main stairway. " , -
_ C.'- The Commmsmn approved the decorative gate and lattice work panels on thc .
| main portion of the stairway, but conditioned its approval on submission of plans'showmg- ’
‘removal of the sids landing and it_s Iattice paneling and the sandpit vand reéordmg of a deed

restriction.

1
|g
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D. The Butterfields ﬁled an acﬁo;l in the Orangs County Supcﬁm: Cour';, Casé No,
02CC01408, challeging the Commission's decision on thei afer-the-fact application for & |
coastal development permlt (thc- action). ' ’

E.. . The pazucs to this Agreement desire to settle and resolve theu- dxfferances relatmg

| to the.action.

ﬁOW, THEREFORE, in consideration of the mutual covenants set forth below am'i

valuable consideration, receipt of which is hereby acknowledged, thc Parties agrec as follows:

Lo W-!!:.f-;

P L Mﬁm Recitals A through E above ars incorporated herein by
this refarence and aclmowledgud by al.l parnes as accurate.
- 2, _c_rmn_Apgm__gn Within thirty days of the sxgmng of the Ag'eemeui by all
.v Parues, or within such addxtxonal time as the Commxsmn s Exccutivc Director or his desugnec
| may grant for good cause, the Butterﬁelds shall submit to the Comnussmn 8 pcmut apphcatmn
: (Permit Apphczuon). including the reqmred attachments, seckxng to retain certain dcvclopment _ o |

and to remove other dcvclopment cun'cntly in place on the Propcxty ' N S ‘ |

M The Permit Applxcanon shall include a rcqucst . ‘

for aﬁer—the—fact approval of the decorative gate, the side landing, and the lattice wo:k panels on |
the upper aud lovVer landmgs of the bluﬁ' face staxrway ’

22 _ev,gjmmﬁmm The Pemut Apphcanon shall. mcludc a
request to remove within thirty days of issuance of the coastal dcvclopment pcnmt the sandplt '
development at the toe of the slopc conszstmg of three, fifteen-foot wa.lls, the four posts, and thc

nzuncal rope. .

-2~
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3. gggtaggn. The Pames aclmowledge xccplant currently exists at the toe of the

slope on the Butterﬁelds’ propexty dehncanng an area used by the Butterfields for sxmbat}ung

The Butterﬁclds may contmue 10 mamtmn the iceplant in its current conﬁguranon and may

- commne to use the area for sunbathmg, :

A QQLMM&... To support approval of the Permit Application, the '

' Buttetﬁelds agree the following shalt be imposed as conditions of approval of the Permit

‘and maintenance identified as requiring a permit in Public Resources Code section 30610(d) and

Application:’

descnbed in the permit. Bccause the developmem is located within 50 feet of a coastal bluﬁ' the

cxemptxons othcrmse provxded in Public Resources Code secuon 30610(b) regardmg

-unprovements to e)ustuxg stmctures shall not apply to the development sought by the Penmt

Application, Any future xmptovents 0 the development, mc_ludmg but not limited to repair

section 13252(a)-(b) of Title 14 of the California Code of Regulaﬁqns ie. repair or maintenance

activities involving the placement or temoval of solid materials or the presence 6f mechanized v
eqmi:ment or constmcuon matemls) $hall require an amcndment to the pem:ut or an additional -
peumt from the Commission or the apphcable ccmﬁed local government. |

42’ Ma,l_oﬂﬂdm W"Itliin thirty days of issuance of the cbéstal
de&el@pmént penmt, or_\_r/ithixi such adciitional time as the-E.,xocdﬁve'Director may grant.‘fof good

cause, the Butterfields shall comj:lete removal of the development identified for removal inthe-

Permit Application and permit. “The Butterfields shall provide documentation for the Executive

Director’s review end approval demonstrating that the development has been removed.

3-

41. &mnm&sm_nm The permit is only for the development

Pers
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| 4.3. Generic Deed Restriction. Within twenty days of the Comniission's
issuance of the notice of intent to issue the coastal development permit, or within such additional

time as the Commission’s Executive Director or his designee may grant for good cause, the

- Butterficlds shall execute and record a deed rcstxicﬁon in a form and content acceptable to the '

Exccutive Director xeﬂe(;ﬁng the above restrictions on development ofthe'Pmpexty. Thedeed '
restriction shall be in substantially the form of Exhibit A attached hereto.

5. Mwwﬂ The Commission typically fequlfes |
apphcants to provide proof of ownership of the property. T this case, the side landmg extcnds

. overa storm drain easement on real property owned by the Butterfields’ ne:ghbor Thc
; Bunerﬁelds contend that they have a nght to retain the land.lng through ndversc possessxon or

‘ prescriptive rights. By entering into ﬂns Agreement or issuing a coastal devc]opment permit, the

Commissioti does not intend to grant or create any intcrésls in real property the Butterfields do
not cwrently havc nor take any position on the extent of th@ Butterﬂclds’ property nghts
6. M_DJM The Comrmssxon retains full discretion as allowed by
law to grant, condmon or deny the apphcanon after full public heanng
7 Qommxssxgn ’; Depial of Permit, In the event the Comnnssxon denies the Penmt

_ Application or imposes conditions (other than the conditions contained in Paragraph 4 of this

Agrocment) umacceptable to the Butterfields and the Butterfields do mot accept the permit, the
parties may return io litigation qf ﬁ;c Action. _In such event, th:s Agreemén; shall be null éud o
void. | o ' o
8 ' WMM@L If the Commission approves the Permit - - - |
Appliéan'on with terms consistent with this Agreement, the Butterfields shall accebt the permit . |

poa?
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and shall comply with all terms and conditions of such permit. Failui’e 1) comply with the terms ‘

and conditions shall constitute a violation of this Agreemant as wcll as the permit.
9. MMMMM In accordance
with section 664.6 of the Cahfomxa Code of Civil Procedure, the parties agrec as follows. .
9.1. The Qourt should enter judgment in the Action pu:suant to the terms of
this Agreement. The Partics shall within seven days of the signing of the .Agreement byall - N

Parties file a written stipulation and proposed order in the form attached heteto as Exhibit B

' requestmg the Court to order the entry of judgment in accordanse with this Agreement A s1gned

copy of thls Agreement shall be attached as an exhibit to both the stipulation and to the -

judgment. The Commission agrees to ﬁle the stipulation and proposed judgment with the Court -

for approval. Should the Court require a noticed motion for entry of judgment, the Commission
wxll preparc thc motion consxstent with the terms hereof, and the Butterficlds shall not!fy the ‘
Court that they join in the mouom

92, The Pa:hes agree, and thc shpulauon provxdes, that the Court should retain

Junsdzctmn over t,he Parties to amfo:ce tlns Agreemmt until performance in full of its terms, and ‘

this Agreement when in offect. shall toll any and all applicable statutes, rules, or coun orders

affechng the timely prosecutmn of the Action, mcludmg without limitation California Code: of

Civil Procedure, sestion 583.10.

10, Release. The Parties, and each of them, their agents, reprmfatives, SUCCRESO0TS

and attomeys, ;clc‘ase and discharge each other Party, its members, directors, officers, employees, .

agents, representatives, parent organizations, subsidiaries, af»ﬁliate,s,' predecessors, successors and |

attorncys, from any and all claims, losses, debts, liabilities, demands, obligations, costs,

-5
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expenses, damages, attomeys fccs, actlons or causes of action, whether, knowu or unlcnown,
suspcctcd or unsuspected, accrued, or contingent relating to the Acnon o

i1, Civil Code Seotion 1542. With respect to the releases described in Paragraph 10
of this Agreejnent, the Parties, and each of thern, expressly waive (except as proﬁded in
Paragraph 10) all rights under California Civil Code section 1542, Which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THB

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT

THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM

MUST HAVE MATERIALLY AFFECTED HIS SETTLEMENT WITH THE '
DEBTOR. |

The Parties, and each of_thém, acknowledge that thoy maybhercaﬁer dis?ovef facts d_iﬁ'éré:t .from,
of in addition to, those which they now believe to be true with respect ﬁdthe release of claims
and agree that this A greement shall remain effective in all respets, notwithstanding such
- different or a.ddmonal facts or the d:scovery thexeof |
12. cher Violations. Notwithstanding Paragraphs 10 and 11 of thxs Agregmcnt, the
Commission does not waive any rights to pursue any Coastal Act violations on the Property, if
any, that are not the subject of thc Permit Application or this Agrcement | - " ¥

' 13. Ee_e,g and Cgsts ‘The Parties shall assume and pay for their respective attomeys'

fees and legal costs and expenses re_lated to the coastal development permit, this Ag:eemcnt», and)
 the Action. | -
14, : Counsel, Thé Parties represent that they have consulted or have had ﬁe )
opportunity to cohsult legal cox;nsel prior to the gxccution of this Agreement and. have executed

this Agreement with fall knowledge of its meaning and effect.
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' 15. Binding, The Parties agree that the terms, conditions and provisions of this

, Agreemcnt are binding ui)on; and shall imwe to tlie'beneﬁt of, all assigns and

successors-m-mtercst of each of the Parties hereto.

N Admngngl__ta 'I'hePamaagroetoperfomanyactsandexecuteany )
documents consxstent wn‘.h the terms and conditions of this Agreement which may be needed,
desired or required to c_ffectuate the terms, conditions, and provisions hereof.

17. Emmegi. _ Except as otherwise provided for h‘erein,‘this Agreement
' constxtutes the entire and only agreemmt between the Parties with refcrcnce to the subject matter
hereof: and supersedes any prior representation or agrcemcnt oral or wntten, with rwpect thereto.‘

The Parties further agree that no representation, wa.u'anty, agreement or covenant has been made

with regard to this Agreement, except s expressly recited heréin and that in enteﬁng into this
Agroement, ﬁo party is relying upon any rcpre_seqtaﬁon; warranty, agemem or covenant not | ‘ l -
expressly set forth herein, | | |
18. No No Admissjons, Each Party agxees that this seiﬂe;xxent is made in compromis; of
sputcd claims, and that by entering into and performing the obligations of this Agrcement 1o
o ‘party concedes or admits the truth of any clalm or any fact and the execution and pcrfonnance of
this Agreement shall not be conmd as an admission by any pzrty

19. Govemmg Law. Thls Agreement shall be constmed. enforced and govemed by

the laws of the State of California, and shall constitute a binding settlement by the Parties which .
maybc enforced under the provisions of the Cahforma Code of Civil Procedure. '

- 20. mmgmng_ The Parties agree that this Agrecment shall not be construcdin
favor of, or agamst, any party by reason of the extent 1 which any party or his counsel
paxﬁ_cipatcd in the drafting of thxs Agreement, o

-7-
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71 Amendment. This Agreement can be anieaded only by a wrifing signed by each

of the Paities hereto, ‘
22. ng_e;gm This Agreement may be signed in one or wiore counterparts each
of whxch shall be. dee:med an.original but all of which together shall constxmta the same
| Agrccment Facsimile signatures will have the same force and sffect as ongmal sighatures:
- Authority, - Thie Parties represent anid Wartant that they have full and complete
authority to execute this Agreﬂnem and that they have not assigned or trans‘ferra@ :(volunnarxly, ‘

_ involwitarily or by operation of law), to any person orentity, any right, title or interest in any

" claim released and discharged hercin.
| - THEBUTTEREIELDS
" Dated: e
‘ Philip Buttérfield
Dated: e
S Lynne Butterfield

" Dated: llZ%ld 2

" Executive Director:
APPROVED AS TO FORM: |
THE ZUMBRUN LAW FIRM
" Dated:
o Ronald A, Zumbrun

Atforneys for Plaintiffs and Petitioners
Philip Butterﬁcld and Lynne Butterfield

8-
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OFFICE OF THE ATTORNEY GENERAL-

Dated:

Hayley Peterson, Deputy Attorney General
Attorneys for Defendant and Respondént
Califorpia Coastal Commmission
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STATE OF CALIFORNIA = THE RESOURCES AOENCY -
T T — g

.CALTFORNIA. COASTAL COMMISSION
Distriet Offiow

[Address Line 1],

[Aodres Line 2)

[Addrose Line 1)

(Phoue wamker]

TO:  Permit Applicants/Agents " PemitNo.:
FROM: - ____ District Office of the California Coastal Commission
RE:  Instructions for the Completion of Enclosed Deed Restriction

NOTE: THE FOLLOWING INSTRUCTIONS MUST BE ADHERED TO AS CLOSELY = l
AS POSSIBLE. FAILURE TO COMPLETE EACH ITEM PROPERLY MAY . )
- NECESSITATE RETURN OF THE DOCUMENT FOR RE-RECORDATION,:
WHICH WILL DELAY ISSUANCE OF THE PERMIT. IF YOU HAVE ANY
QUESTIONS REGARDING THESE INSTRUCTIONS PLEASE DISCUSS THE . -:
QUESTIONS WITH THE COASTAL COMMISSION STAFF ANA.LYST : ‘
]
;

ASSIGNED TO YOUR PERMIT.

This packet is designed to assist you with a requirement you must satlsfy in order to obtain
your permit. In order to satisfy this requirement, you must do the 1ol]gm_gg six things (some
of which are described in greater detail below):
o Make surc you know the exact name(s) of each of the tme owner(s) of the propcrty
covered by the permit (including the correct name of the trust if the property isheldin -
trust) .
.+ Fill in all the blank spaces on the attached Deed Restriction form as indicated in the

i hnc—by-]mo instructions on pages 3 and 4 of this packet. Do not alter the form (unless
explicitly instructed to do so, pursuant to the second instruction on page 3) ‘

« Have the signature page notarized
o Attach the two necessary exhibits

o Take the document to the County Recorder’s Office for the county in wlnch r.he
property is Jocated and ask to have it “recorded”

e Afier the document has been recorded at the County Recorder’s Office, obtain the -
following two items from a licensed title imsurance company and submit them to the
Coasta! Comuission district office from which you received this document: (1)a

- . preliminary title report (or other title analysis that satisfies the criteria listed below)
that identifies the deed restriction and (2) a certified copy of the recorded Deed ©
Restriction. If you submitted the deed restriction t0 the County Recorder’s Office -
yourself, you should wait until it has had time to get into the system before
obtaining the preliminary title report; otherwise, the title report will not 1dcrmfy the ¢
deed restriction. ‘ e

-1-
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The first five steps are nzcessary to record the Deed Restriction corrcctly More detalledv

instructions for the fixst four steps are provided on pages three &nd four hercin, Again, if you

b

have any questions regarding these instructions, please contact the Coastal Commission staff
analyst asslgned to your permit, If the Deed Restriction is recorded incorrectly, it may. req_une
further processing on your part and may substantially delay the issuance of your permit. -

The final step is necessary in order to demonsttatc that the first five steps were complctcd

" correctly. You must obtain either a preliminary title report or another title analysis regularly

issued by a title insurance company that (1) discloscs both the ownership status and the legal
description of the property and (2) reflects the presence of the recorded Deed Restriction on the

title. The preliminary title report or similar document must be prepared by a licensed title-

. insurance company and dated after the date (or time) of recordation of the Deed Restriction.

When the above steps have been satisfactorily completed and all other pnor-to-tssuance :

Again, if you submitted the deed restriction to the County Recorder’s Office yourself, you should
wait until it has had time to get into the system before obtaining the preliminary title report;
otherwise, the deed restriction will not show up on the report and you will have to obtain a
second .or supplemental report. You must also have the title insurance company obtain a

certified copy of the Deed Restriction as it was recorded. Submit both documents to the Coastal -

Commission distrjct office frogy which you recei is document. Any discrepancy between

the ownexship status (as set forth in Recital I of the Deed Restriction and on the signature-
line) and/or the pfoperty description (as set forth in Exhibit A of the Deed Restriction), on

the one hand, and the information contained in the preliminary title report (or other

satisfactory title analysis), on the other, may result in our requiring you to re-record the

Dced Restriction or to record an amendment to the Deed Restriction to correct. the
discrepancy before your permit can be issued, :

conditions have been satisfied, the District Office will issue the permit.

re1s -

1v
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JCTIONS FOR COMPLETING ED RESTRICTION

PAGE 1

Lines 11-12: List the full name(s) of all the property owners in their- comrect capacity of
ownership. The ownership information must appear on the deed restriction exactly as -

it appears on the title report. For example, if a hyphenated last name is used on the

deed, the same hyphenated last name should be used on this Deed Restriction.

- Similarly, if the ownership is held under a trust name, then list all of the trustees and
the proper title of the trust, for example: Don W. Smith and Gloria Smith, Trustees of
the Don W. and Gloria Smith Trust, dated August 8; 1974, (NOTE: This mformzmou

" can bo obtained from your grant deed or title report.) '

Line 21; If the property owner was not the applicant for the permit, identify the permit
applicant in Recital IV (followed by the parenthetical phrase “(hereinafier referred to
as the “Applicant™)”} in place of the term “Owner(s)” (just cross out the word
“Owner(s)” and replace it), and then use the term “Applicant” in place of: 1) the
second reference to “Owner(s)” in Recital VII (page 2, line 11) and 2) the first
reference to “Owner(s)” in the “NOW, THEREFORE" clause (page 2, line.12).

Lines 24: Insert the date of the public hearing at which the Commission appmired the permit
: application. This information can be obtzined from the “NOTICE OF INTENT TO
ISSUE PERMIT » _ _ .

Line 25 Insert the Coastal Development Permit Number (e.g, 5-04-0x)
Line27: Insert the date the “NOTICE OF INTENT TO ISSUE PERMIT" was issued.

EAGE3
Line22: Insert the datc that the Deed Restriction is executed. -

Line25: All legal owners must sign. If the property is held by one or more persons in
his/her/their capacity-as trustee(s) of a living or family trust, the trustee(s)’s name(s)
must be listed at the beginning of the document and the trustee(s) must sign, but the -
trust status must be listed along with the trustee(s)’s name(s) at the beginning and.
printed or typed below the signature line at the end (i.e., John Smith, Trustee of the
-Smith Family Trust dated 0/0/00.) If the property is owned by a company/business
organization (i.e., corporation, partnership, limited liability company (LLC), etc.), the '
cormpany/business name must be listed and the Deed Restriction must indicate clearly

' ‘that the person executing it is doing so on behalf of the business that owns the
property, and in hisher capacity as an officer, partner, or other authorized

represenitative of the company/business (e.g, JONES DEVELOPMENT, INC., By: ' - -

3.

pae.
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signatures are teqmrcd For example, if the owner is a corporation, several officers
may be required fo sign. The name of the owner listed here must match the name

listed on page 1 and on the preliminary title report (which shows how ntle is legally
held) exactly. If vou have any ques about thig ission’

district office fro which, you received this document. mstakes in, the ownership

information are the most common:crrors and frequenttly lead to the need to re-record.
All signatures must be notarized. ‘ | ‘

"

EXHIBIT(S)
- Bxhibit A: A formal logal description of every parcel of propexty on whxch any of the

ExhibitB

_ “Corrected” or “Second Corrected” NOI to supersede and replace the previous NOL -

development authorized by the permit will occur, This information can be obtained

from your grant deed or title policy. (NOTE: The assessor’s parcel number or a street.
address is NOT a valid legal deseription.) Insert this description(s) behind the page
labeled “Exhibit A (Legal Deseription of Property) -

A complete copy of the Notice of Intent to Issue Permit (‘NOI"), signed. by the |

permit applicant(s) and including any exhibits that are required by any conditions of

. the permit to be attached to the NOL (NOTE: There will occasionally be a need to

make corrections to a NOL In such a case the Commission staff will issue a

Only the current NOI should be attached to the Deed Restriction.) Insert'the signed
NOI behind the page labeled “Exhibit B (Notice of Intent to Issuc Permit).” :
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RECORDING REQUESTED BY:

WHEN RECORDED MAIL TO:
California Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060-4508
Atty; Legal Division

DEED RESTRICTION

L - WHEREAS,

(hereinafter referred to as ‘Owner(s) "} is/are the record owncr(s) of

the redl property descnbed in Exhibit A, attached hereto and mcm'porated herein by reference:

(hereinafter referred to as the “Property”); and

I  WHEREAS, the Ca.hforma Coastal Commission (hetcmafter referred to as the
“Comm:ssmn”) isa pubhc agency created and existing under the authority of section 30300 of the
California Public Resources Code (herema.ﬁu' referred to as the “PRC") a section of t.he California
Coastal Act of 1976 (Division 20 of the PRC; hereinafier referred to a5 the “Act”); and ‘

II. . WHERBAS the Property is located within the coam.l Zone as deﬁned in the Act (PRC

§ 30103); and
IV.  WHEREAS, putsuant to section 30600(a) of the PRC ‘Owmner(s) apphed to thc

Commission for & coastal development pamnt to undertake dcvelopment as defined in the Act (PRC a

§ 30106), on the Property; and _
V.  WHEREAS, on ' 20 ,‘the Commission condiﬁOhaﬂY approved |
coastal development pemitv number. ' (hereinafter referred to as the “Permit”), 6

subject to, among other conditions, the conditions listed under the heading “Spécial Conditions” in the
Notice of Intent to Issue Permit datéd . ,20___, aitached hercto as EXHIBIT B

pa18

EXHIBIT#4
Page 15 of 21

Application Number:

5-07-042

c California Coastal
Commission




RECEIVED:

SAekhondes
W
53; AR

b
R AT

& %
2
¥

1/23/07 16:58; -»0; #6; PAGE 19

91/23/2087  14:18  DEPT OF JUSTICE + 85395235 | . ND. 456

]

27

anci i'ncorporatcd hm‘cin by reference Chereinafter referred to as the “Speciil Conditions™), for the
reasons stated i in the "Fmdmgs and Declarauons” adopted by the Commission in support of its action,
which findings and declarations (along with any other documents that the Permit required to be -

: submitted to the Comnussmn and with which the Permit requires compliance) are ava;lable from the |

Conumssmn npon rcquest, and

“VL . WHEREAS, thec Commission found that but for the imposition of the Speclal
Conditions, the proposed development could not be found consistent with the promxons of the Act and
that a penmt could therefore not have been ganted, and -

VlI WHEREAS, me:r(s) has/ve clocted to comply with the Special Condmons wluch
rei;mre among other things, execution and recordation of this Deed Restriction, 5o as to enable
Owncr(s) to undertake the development authorized by the Permit; ‘ ‘ |

NOW, THEREFOQRE, in consideration of the i lssuance of the Permn to Ovmm-(s) by the
Commission, the undersigned Qwner(s), for lunuelﬂhcrsolﬂthmclvcs and for h:s/her/theu- he:rs,

|| assigns, and suqceséorsf-in-inmrest, hereby irrevocably covenant(s) with the Commission that the Special

Conditions (shown in Exhibit B hereto) shall at all times on and after the date on which this Deed
Restriction is recorded consmute for all purposes covenants, conditions and restnchons on the use and

enjoyment of the Property that are lm-eby attached to the deed to the Prope:ty as fully eﬁ’ecuve

|l components thereof

1. DL[&A]IQ_N (a) This Deed Restriction shall remain in full force and effect and shall
bind Owner(s) and all his/her/their assigns or successors-in-interest dunng the period that either the
development authorized by the Permxt, or any part or modification thereof, or the Permit, or any,
modification or amendment thcrcof, rgmains in exmtence on or with respect to, and thereby confers
benefit upon, the Property.

(b) Furthermore, i in the event of a termination or extmguxshmem of this Deed Restriction
other than pursuant to a Commyssion-approved amendment to the Permit, the Spcc:al Conditions shall,
notwithstanding any such ter;ninaﬁon or extinguishment, continue to testrict the use aud enjoyment of
the Property s they did prior to that termination of extinguishment and to bind Owner(s) and

paig
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I || iser/their successors-in-interest, so long as either or both of the conditions described in paragraph (a)
o 2 || continue to exist on.or with respect to the Property. ' ' L - o
Tave 3 2. TAXES AND ASSESSMENTS. Itis intendod that this Deed Restriction is irrevocable

¢ van'd shall constitute an enforceable restriction within the mca.mng of a) Article XIH section: 8 'of the

5 || California Constxtuuon, and b) sectxon 402.1 of the California Revenue and Taxanon Code or successor '

6 || statute.” Furthermore, this Deed Restriction shall be deemed to constitute a servitude upon and burden to

7 || the Property within the meaning of section 3712(d) of the California Revenuq-and Taxation Code, o
successor statute, which survives a sale of tax-deeded property.
3. RIGHTQ Y. The Commission or its agent may enter onto the Pmperty attimes -

1911 reasonably acceptable to Ownex(s) to ascertain whether the use restrictions set forth above are bemg - !

t obscrved . :
4 REMEDIES. Any at':i. conveyance, contract, or anthorization by Owmer(s) whether

|| written or oral which uses or would cause to be used or would permit use of the Property contrary to the l

12

RE
14 : . :
terms of this Deed Restn'ction will be deemed a violation and a breach hereof. The Commission and .

. Owner(s) may pursue any and all available legal and/or equitable remedies to enforce the terms and '

16 |

condxtzons of this Deed Restriction. In the event of a breach, any forbearance on the part of elthcr paxty

17
to enforce the terms and provisions hercof shall not be deemgd_a waiver of enforcement rights regarding

any subsequent breach.
S w If any pmvxsmn of these restrictions is held to be mvahd, or for amy

18

i)
: reason becomes unenforccablc no othcr provision shall bc aﬁ'ected or impaired,
21 7 .

fi“i—w,

g YR 22 » Dated i ] 20__

" Business Name (if property is owned by a business): _

% ||Signed:_____ ‘ Signed:
. 26 ' .

- PRINT/TYPE NAME & CAPACITY OF ABOVE FRINT/TYPE NAME & GAPACITY OF ABOVE

** NOTARY ACKNOWLEDGMENT ON THE NEXT PAGE **
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! || STATE OF CALIFORNIA
o | -
3 || COUNTY OF
4 S : 0
p On , before me, _, a Notary Public'
s || personally appeared ' v ' , personally known to me (or
. |l proved to me on the basis of satisfactory evidence) to be the person(s) whose nam‘e(s). is/are subscribed
3 || to the within instrument and acknowledged to me that he/she/they exccuted the same in hisherfheir
o || suthorized capacity(ies), and that 3y his/her/their signature(s) on the instrument the person(s), or the |
10 || entity upon behalf of which the person(s) acted, executed the insﬁu:nent.
1 - _
1z || WITNESS my hand and official seal,
13 o
14 || Signature
15 o
16 || STATE OF CALIFORNIA
17 || couNTY OF
- T On___ ‘ _,bqfoi'eme, _, a Notary Public -
5 || Personally appeaxai R . ' — personally known to me (or
21 || Proved to me on the basis of satisfactory evidence) to be the person(s) Qhose name(s) is/are s_u_bscribed
to the w1thm instrument and acknowledgéd to me that he/she/they executed the same in his/her/their
2 auﬂ:érizéd capa.city(ics), and that by his/h&/their signature(s) on the instrument the person(s), or the
. 24 entity upon behalf of which the person(s) acted, executed ;he instrument, o |
" : . o
2% ‘WI‘I'I\']ESS my ha‘nd and official seal,
7
Signature
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EDMUND G. BROWN JR.
Attorney General of the State of California
J.MATTHEW RODRIQUEZ
Senior Assistant Attorney General
JAMEE JORDAN PﬁT‘I‘ERSgl;In onl
Supervising Deputy Attomey
HAYLEY PETERSON |
Deputy Attorney General
State Bar No. 179660

110 West "A" Street, Suite 1100

San Diego, CA. 9210t

P.O. Box 85266

San Diego, CA 92186-5266

Telephone: (619) 645-2540

Fax: i619)645-2012 5

Email; Hayley.Peter, j. v
‘Attomcys for Respondent/Defendant

CALIFORNIA COASTAL COMMISSION

DEPT OF JUSTICE + 85395235 '

NO. 456

SUPERIOR COURT OF CALIFORNIA
COUNTY OF ORANGE

PHILLIP BUTTERFIELD AND LYNNE
BUTTERFIELD, individuais,

Petidonersll’lamuﬁ‘s,

“'

CALIFORNIA COSTAL COMMIS SION,
, state agency, et al. Ly e

" Respondents/Defendants.

7] Case No. 02CC01408

STIPULATION TO ENTRY OF

JUDGMENT PURSUANT TO TERMS

OF SETTLEMENT AGREEMENT

(CODE OF CIV. PROC, § 664.6);
| [PROPOSED] ORDER”

_ ASSIGNED FOR ALL PURPOSES TO
HON. MICHAEL BRENNER

Dept: C20
Actmn Filed: January9 2002
Writ hearmg date:. December 18 2006

pa23

STIPULATION TO ENTRY OF JUDGMENT PURSUANT TO SETTLEMENT AGREEMENT; ORDER
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