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February 5, 2008 
 
To: Commissioners and Interested Persons 
 
From: California Coastal Commission 
 San Diego Staff 
 
Subject: Addendum to Item 8b, Coastal Commission Permit Application  
 #A-6-NOC-07-130 (Key; McCullough; Ames), for the Commission 

Meeting of February 7, 2008 
________________________________________________________________________ 
 
In response to comments made in both the January 14th , 2008 letter, and the January 31st 
response from the agent for the appealed project, staff recommends the following changes 
be made to the above-referenced staff report: 
 
1.  On Page 6 of the referenced staff report, the following should be inserted immediately 
after the citation at the top of the page: 
 

As the citation indicates, both the original North City Land Use Plan (LUP) and 
the more recent Torrey Pines Community Plan apply to the subject site.  The North 
City LUP covers the entire geographic area of North City, with the individual 
community plans each addressing only one subset of North City.  The original 
document contained more general policies, many taken directly from Chapter 3 of 
the Coastal Act, whereas the individual plans contain more specific policies 
applicable to each separate community.  Within the Torrey Pines community, the 
Torrey Pines Community Plan takes precedence only if there are conflicts between 
the two documents.  The Commission does not identify any conflicts between the 
resource protection policies within the North City LUP and the Torrey Pines 
Community Plan.  All protect sensitive resources and call for impacts to those 
resources to be minimized.   The applicable policies from both plans are attached 
on new Exhibit 6. 

 
2.  On Page 7 of the staff report, the following paragraph should be modified and 
expanded as follows:   
 

Nowhere in the above finding does the City state that the project will not adversely 
affect environmentally sensitive lands.  In fact, the project will result in adverse 
impacts to environmentally sensitive lands in the form of direct impacts to CSS 
and SMC that are otherwise avoidable.  The property is large enough that at least 
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two alternatives to the proposed design are possible.  First, the applicant could 
build an even larger, single home on the existing property; and second, two smaller 
homes could also be built.  Both of these alternatives could be designed to avoid 
all impacts to southern maritime chaparral and coastal sage scrub from either the 
residences or Brush Management Zone Two.  Although City regulations would 
still require mitigation for impacts to non-native grasslands, the applicant’s 
mitigation burden would be greatly decreased, especially since the proposed 
development already impacts the vast majority of non-native grasslands on the site. 

   
The applicant disagrees with the statement the property owner could avoid all 
impacts to sensitive resources on the property.  This is because the City considers 
the non-native grasslands to be environmentally sensitive requiring mitigation, and 
no development can occur on either the existing lot or with the proposed 
subdivision without impacting those sensitive resources.  The applicant also argues  
since the site is not in the MHPA, the applicant is allowed to develop the entire 
site, even for a single home, impacting all vegetation, so long as mitigation is 
performed.   
 
The Coastal Commission has not interpreted the resource protection policies of the 
Act or certified LCPs to allow all impacts at any cost to sensitive resources.  
Section 143.0140 of the ESL regulations states that allowable development area is 
based on an existing lot or premises.  The determination of the allowable 
development area should be based on application of all applicable LUP policies 
and, in this case, the ESL regulations to accommodate minimum reasonable use 
recognizing any resource constraints.   Policies that provide for preventing or 
minimizing impacts should be considered in a manner that is most protective of the 
resource.  Therefore, in this particular case, to conform to the applicable LUP 
policies, the allowable development area should not encroach into environmentally 
sensitive lands if it is possible to avoid such impacts.  Where impacts are 
unavoidable, they should be minimized.   
 
Regarding the resources on this particular site, the City’s Land Development Code 
does not consider the three vegetation types on the site, southern maritime 
chaparral (Tier I), coastal sage scrub (Tier II) and non-native grasslands (Tier III), 
as being equal in value, nor do they require the same level of mitigation.  Although 
the Commission acknowledges that non-native grasslands do perform many of the 
same functions as native grasslands, they would not typically be considered as 
worthy of protection as the other identified habitats on the site, unless they 
supported rare or listed species.  Therefore, impacts to that habitat are not as 
significant as impacts to the Tier I and Tier II habitats also present on the site.   

 
As noted above, the subject site is an existing undeveloped legal lot.  
Approximately one-half of the subject site (.92 acres) contains non-sensitive 
vegetation (disturbed non-native grasslands).  Currently, there is adequate 
development area on the existing premises to be developed with a large single-
family home and avoid all impacts to on-site sensitive habitats (CSS and SMC) 
from the development itself and necessary brush management.  In other words, it is 
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the subdivision of the existing legal lot into two lots that results in direct impacts to 
environmentally sensitive lands; the property owner can develop the existing lot 
and achieve economic use of the site without impacts to sensitive biological 
resources.  Thus, no further subdivision should occur to accommodate reasonable 
development of the subject property. 
 

3.  The final paragraph of the staff report should be modified as follows, and a summary 
paragraph added: 
 

The project site, which is located at the base of the northern extent of Crest 
Canyon, is highly visible from both Interstate 5 (southbound) and other public 
areas of the San Dieguito River Valley west of Interstate 5.  While the proposed 
residential structures do conform to required building heights, setbacks and other 
lot development standards, the City failed to address, through enforceable 
conditions of approval, the screening of the proposed structures through on-site 
landscaping or exterior color treatments, to reduce the visibility of the proposed 
structures from off-site public vantage points.  The City did review and approve 
building materials, colors, and landscaping, but, without it being required through 
a recorded deed restriction, future property owners will not receive notice. 

 
In summary, the preceding findings have not only demonstrated that the proposed 
subdivision and development of the site will have significant impacts on southern 
maritime chaparral and coastal sage scrub, but they have demonstrated that 
feasible alternatives exist that could eliminate all such impacts.  However, the 
Commission must first find that substantial issue exists before these alternatives 
can be further explored through a de novo hearing. 

 
4.  Please add the following three new exhibits to the referenced staff report. 
 
 
(G:\San Diego\Reports\Appeals\2007\A-6-NOC-07-130 Key.McCullough.Ames SI addendum.doc) 
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STAFF REPORT AND RECOMMENDATION ON APPEAL 
SUBSTANTIAL ISSUE

 
 
LOCAL GOVERNMENT:  City of San Diego 
 
DECISION:  Approval with Conditions 
 
APPEAL NO.:  A-6-NOC-07-130 
 
APPLICANT:  Rick Valles Key; Monty McCullough; Brett Ames 
 
AGENT:  Katie Wilson 
 
PROJECT DESCRIPTION:  Subdivision of vacant 1.84-acre parcel into two 0.92-acre lots and 

construction of two approximately 5,000 sq.ft. single-family homes and guest quarters. 
 
PROJECT LOCATION:  2835 Racetrack View Drive, North City (Torrey Pines 

Community), San Diego, San Diego County.  APN:  300-160-59 
 
APPELLANTS:  Commissioner Patrick Kruer; Commissioner SaraWan 
              
  
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that 
substantial issue exists with respect to the grounds on which the appeal has been filed.   
 
STANDARD OF REVIEW:  Certified City of San Diego Local Coastal Program and the 

public access policies of the Coastal Act. 
             
 
SUBSTANTIVE FILE DOCUMENTS:  Appeal Forms; City File; Biological Resources 

Technical Report, dated May, 2007; Report of Preliminary Geotechnical 
Investigation, dated November 8, 2005, and including April, 2007 Addendum; 
Mitigated Negative Declaration 
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I.  Appellants Contend That:  The appellants contend that the development, as approved 
by the City, may be inconsistent with the certified LCP.  Specifically, the appellants 
contend that the development is inconsistent with the biological and visual resource 
policies of the certified LCP.  The appellants contend the City should not have allowed a 
subdivision of the property, and two relatively large homes, due to the extent of ESHA 
impacts resulting from the development, when one home on the existing lot could be 
developed with no impacts to ESHA.  The appellant’s also contend the proposed 
development may have significant visual impacts, because the site is located in a visually 
prominent area along the southern edge of the San Dieguito Lagoon and uplands.  Yet, 
the appellant’s contend that the City failed to include special conditions on the permit to 
address the screening of the proposed structures through on-site landscaping or exterior 
color treatments to reduce the visibility of the proposed structures from off-site public 
vantage points.   
            
 
II.  Local Government Action:  The coastal development permit was approved by the 
Planning Commission on 12/06/07, along with a number of other local approvals, 
including a Site Development Permit, a Planned Development Permit, a Neighborhood 
Use Permit, and a Tentative Map, along with certification of the Mitigated Negative 
Declaration.  The conditions of approval address, in part, the following:  parking; hold 
harmless agreement; outdoor lighting; landscaping; and drainage.  
             
 
III. Appeal Procedures: 
 
After certification of a municipality’s Local Coastal Program (LCP), the Coastal Act 
provides for limited appeals to the Coastal Commission of certain local government 
actions on coastal development permit applications.  One example is that the approval of 
projects within cities and counties may be appealed if the projects are located within 
mapped appealable areas.  The grounds for such an appeal are limited to the assertion that 
“development does not conform to the standards set forth in the certified local coastal 
program or the [Coastal Act] public access policies.”  Cal. Pub. Res. Code § 30603(b)(1).   
 
After the local government has taken final action on an appealable project, it must send a 
notice of that final action (NOFA) to the Commission.  Cal. Pub. Res. Code § 30603(d); 
14 C.C.R. § 13571.  Upon proper receipt of a valid NOFA, the Commission establishes 
an appeal period, which runs for 10 working days.  Cal. Pub. Res. Code § 30603(c); 14 
C.C.R. § 13110 and 13111(b).  If an appeal is filed during the appeal period, the 
Commission must “notify the local government and the applicant that the effective date 
of the local government action has been suspended,” 14 C.C.R. § 13572, and it must set 
the appeal for a hearing no later than 49 days after the date on which the appeal was filed.  
Cal. Pub. Res. Code § 30621(a). 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the 
sort involved here unless the Commission determines that no substantial issue is raised by 
the appeal.  If the staff recommends “substantial issue” and no Commissioner objects, the 
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Commission may proceed directly to the de novo portion of the hearing on the merits of 
the project then, or at a later date. 
 
If the staff recommends “no substantial issue” or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue.  It takes a 
majority of Commissioners present to find that no substantial issue is raised.  If 
substantial issue is found, the Commission will proceed to a full public hearing on the 
merits of the project either immediately or at a subsequent meeting.  If the Commission 
conducts the de novo portion of the hearing on the permit application, the applicable test 
for the Commission to consider is whether the proposed development is in conformity 
with the certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Coastal Act requires that, for a permit to be granted, a finding 
must be made by the approving agency, whether the local government or the Coastal 
Commission on appeal, that the development is in conformity with the public access and 
public recreation policies of Chapter 3 of the Coastal Act.   
 
The only persons qualified to testify before the Commission at the “substantial 
issue” stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government.  
Testimony from other persons must be submitted in writing.  At the time of the de novo 
portion of the hearing, any person may testify. 
              
 
IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION: I move that the Commission determine that Appeal No. A-6-

NOC-07-130 raises NO substantial issue with respect to the 
grounds on which the appeal has been filed under § 30603 of 
the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  
The motion passes only by an affirmative vote of the majority of the appointed Commissioners 
present. 
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RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-6-NOC-07-130 presents a substantial issue with 
respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act 
regarding consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 
              
 
V.  Findings and Declarations. 
 
 1.  Project Description/Permit History.  The proposed development involves the 
subdivision of a vacant 1.84 acre site into two .92 acre lots.  Also proposed is the 
construction of a 5,430 sq. ft. single-family residence with attached 1,120 sq. ft. garage 
and 570 sq. ft. guest house above the garage on proposed Parcel 1, and a 5,000 sq. ft. 
single-family residence with attached 960 sq. ft. garage on proposed Parcel 2.  Except for 
the guesthouse above the garage, both houses are one story in height.   The house on 
proposed Parcel 1 will attain a maximum height of 29.2 feet at the guesthouse, with most 
of the other rooflines at 21 feet.  The highest point of the house on proposed Parcel 2 is 
29.6 feet at the chimney, with varying lower rooflines for the remainder of the house.  
The project site is located along the northern extent of Crest Canyon and south of the San 
Dieguito River Valley, on the south side of Racetrack View Drive (2835) in the City of 
San Diego (Torrey Pines Community). 
 
The subject site has been addressed by the Commission on at least three separate 
occasions.  In August, 1978, the Commission approved a four-lot subdivision (CDP 
#F6210) on a 38.8-acre vacant parcel that included this property, and dedication of 5 
acres north of San Dieguito Drive (later renamed Racetrack View Drive for that portion 
east of the City of Del Mar).  Then, in 1988, the Commission approved two permits for 
the site: CDP #6-88-92 and #6-88-364.  CDP #6-88-92 proposed re-subdivision of the 
four lots created in F6210 into the current lot configuration, plus construction of a home 
on Parcel 1.  The applicant was already processing building permits for two homes (the 
other on Parcel 2, when it was discovered that there had been landslides on the site.  This 
required extensive excavation and recompaction of the soils, and some adjustment to the 
building footprint.  The applicant returned to the Commission that same year with CDP 
application #6-88-364.  This incorporated all the elements of CDP #6-88-92, along with 
the additional grading and site adjustments required to address the landslides, and the 
home on Parcel 2; the Commission approved that permit and the applicant abandoned 
CDP #6-88-92.   The subject site is Parcel 4 of the 1988 subdivision. 
 
CDP #6-88-364, the most recent Commission action, required recordation of open space 
deed restrictions on the steep slopes with native vegetation along the southern portions of 
all four lots.  In 1988, native vegetation was only considered sensitive if it occurred on 
steep slopes, so the open space restrictions did not apply to the Coastal Sage Scrub (CSS) 
and Southern Maritime Chaparral (SMC) on the flatter portion of the site.  The proposed 
homes, grading, landscaping, etc. would not encroach into that recorded open space area, 
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but Zone Two brush management associated with the home on proposed Parcel 2 would 
encroach into the deed restricted area. 
 

2.  Biological Resources.  The subject site contains essentially three vegetation 
communities: disturbed non-native grassland (.92 acres), coastal sage scrub (.38 acres) 
and southern maritime chaparral (.53 acres).  Included within these native habitat areas is 
the Del Mar Mesa Sand Aster (which is considered sensitive by the California Native 
Plant Society).  In addition, the California Gnatcatcher has been observed on the site.  
The project site does not contain any areas identified as within the City’s Multi-Habitat 
Planning Area (MHPA), but the MHPA borders the site on the south, east and across 
Racetrack View Drive to the north.   
 
The proposed project will result in direct impacts to both coastal sage scrub (CSS) and 
southern maritime chaparral (SMC).  Habitat impacts will result from the actual 
development (homes, driveways, landscaping) and necessary brush management for fire 
safety.  Impacts include .35 acres of CSS and .19 acres of SMC.  Approximately 500 Del 
Mar Mesa Sand Aster individuals were found scattered over the site; some will be 
impacted, but the biology report did not identify how many.  Proposed mitigation for 
upland habitat impacts is through a combination of on-site preservation of the remaining 
on-site habitat (through a conservation easement) and payment into the City’s Habitat 
Acquisition Fund; mitigation for the loss of Del Mar Mesa Sand Asters was considered to 
be included in these measures.   
 
The North City Land Use Plan component of the City’s certified LCP contains provisions 
for protection of sensitive habitat areas as follows: 
 

Environmentally sensitive habitat areas should be protected against any significant 
disruption of habitat values, and only those uses dependent on and compatible with 
such resources should be allowed within such areas… 
 
Development should be sited and designed to prevent impacts which would 
significantly degrade environmentally sensitive habitat areas. 
 
New development should first be located adjacent to developed areas able to 
accommodate it, and where it will not have significant adverse effects on coastal 
resources. 
   

The North City LUP is a certified document dating back to the early 1980’s.  It 
specifically addressed the four communities (University, Torrey Pines, Mira Mesa, and 
North City West) that were identified within its boundaries at that time.  Several 
additional North City communities have split off or otherwise been created within this 
same geographical area and some have since been renamed.  That original document 
included mostly general planning policies addressing the broad range of resources within 
the LCP segment.  The document is still in use, but, if more detailed individual LUP’s for 
each subarea have been certified, they generally take precedence.  This site is within the 
Torrey Pines Community of North City, and a Torrey Pines Community Plan/LCP Land 
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Use Plan was effectively certified in April, 1996.  That document includes the following 
statement, on Page 19: 
 

The North City Local Coastal Program – Land Use Plan as amended remains in 
full force and effect.  However, should any policies contained in this document 
conflict with the previously adopted LCP Land Use Plan, this document shall take 
precedence. 

 
In addition, because the subject site contains identified sensitive biological resources, the 
development is subject to the development provisions for sensitive biological resources 
contained in the Environmentally Sensitive Lands (ESL) Regulations of the City’s 
certified Implementation Plan.  The purpose of the ESL Regulations is to protect and 
preserve environmentally sensitive lands within the City and the viability of the species 
supported by those lands.  Applicable provisions include the following: 
 

143.0140  General Development Regulations for all Environmentally Sensitive 
Lands   
 
Development that proposes encroachment into environmentally sensitive lands or that 
does not qualify for an exemption pursuant to Section 143.0110(c) is subject to the 
following regulations: 

 
[…] 
 
(c) No building lot shall be created that provides such a small development area that 

future reasonable development of the lot will require additional encroachment 
into environmentally sensitive lands beyond the maximum allowable 
development area of the original, unsubdivided premises.  If additional 
development area is proposed for a lot that would exceed the maximum allowable 
development area of the original, unsubdivided premises, a deviation on 
accordance with Section 143.0150 is required, regardless of the lot size and the 
existing development area of the individual lot.  

 
143.0141  Development Regulations for Sensitive Biological Resources 
 
Development that proposes encroachment into sensitive biological resources or that 
does not qualify for an exemption pursuant to Section 143.0110(c) is subject to the 
following regulations and the Biology Guidelines in the Land Development Manual. 
 
[…] 

 
(h)  Outside the MHPA, encroachment into sensitive biological resources is not 

limited, except as set forth in Section 143.0141(b)* and (g)*. 
 
*  The two exceptions referred to in the above citation are wetlands and their buffers, 
and designated open space. 
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Under the ESL Regulations, in order to approve development under a coastal 
development permit, the City must, among other findings, make a finding that the 
proposed development will not adversely affect environmentally sensitive lands.  
However, the City failed to make such a finding in this particular case.  Specifically the 
City’s findings state: 
 

The proposed project site contains environmentally sensitive lands in the form of 
biological resources and steep hillsides.  The proposed project, to subdivide a 1.84 
acre site into two .92 acre parcels and develop the property with two single-family 
homes and a guest quarters has been reviewed in accordance with the California 
Environmental Quality Act (CEQA) and a Mitigated Negative Declaration was 
prepared which addresses potential impacts to Historical Resources, (Archaeology), 
Paleontology, Biological Resources, and the Multiple Habitat Planning Area.  A 
Mitigation, Monitoring and Reporting Program would be implemented with this 
project to reduce the impacts to a level below significance.   

 
Nowhere in the above finding does the City state that the project will not adversely affect 
environmentally sensitive lands.  In fact, the project will result in adverse impacts to 
environmentally sensitive lands in the form of direct impacts to CSS and SMC that are 
otherwise avoidable.  As noted above, the subject site is an existing undeveloped legal 
lot.  Approximately one-half of the subject site (.92 acres) contains non-sensitive 
vegetation (disturbed non-native grasslands).  Currently, there is adequate development 
area on the existing premises to be developed with a single-family home and avoid all 
impacts to on-site sensitive habitats (CSS and SMC) from the development and necessary 
brush management.  In other words, it is the subdivision of the existing legal lot into two 
lots that results in direct impacts to environmentally sensitive lands; the property owner 
can develop the existing lot and achieve economic use of the site without impacts to 
sensitive biological resources.  Thus, no further subdivision should occur.   
 
It should also be noted that while the subject site is not located within the mapped 
MHPA, the MHPA does follow exactly the property boundary on the east and south.  The 
same sensitive biological resources that occur on the subject site are located on the 
adjacent MHPA lands.  Thus, the fact that the on-site habitat is not included in the 
MHPA appears to be a potential mapping error.  This has resulted in the City applying a 
lower standard of review for those on-site ESHAS, even though they extend beyond the 
site and are really part of the overall ESHA that surrounds, or is adjacent to, the site on 
the north, east and south.  Both the SMC (Tier I) and the CSS (Tier II) are considered 
environmentally sensitive habitats and in this case, should not be impacted. 
 
Lastly, the certified North City LUP contains provisions for protection of visual resources 
within the Coastal Zone.  Applicable provisions include the following: 
 

Protect scenic and visual qualities of coastal areas as a public resource. 
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Development should be designed to protect public views to and along the ocean and 
scenic coastal areas …  
 

The project site, which is located at the base of the northern extent of Crest Canyon, is 
highly visible from both Interstate 5 (southbound) and other public areas of the San 
Dieguito River Valley west of Interstate 5.  While the proposed residential structures do 
conform to required building heights, setbacks and other lot development standards, the 
City failed to address, through enforceable conditions of approval, the screening of the 
proposed structures through on-site landscaping or exterior color treatments, to reduce 
the visibility of the proposed structures from off-site public vantage points.  The City did 
review and approve building materials, colors, and landscaping, but, without it being 
required through a recorded deed restriction, future property owners will not receive 
notice.  
 
 
 
(G:\San Diego\Reports\Appeals\2007\A-6-NOC-07-130 Key.McCullough.Ames SI stfrpt.doc) 
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