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STAFF NOTE
Staff is proposing to make certain changes to the de novo staff recommendation for Appeal No.
A-1-HUM-05-041. The proposed development is in the Manila area on the North Spit of
Humboldt Bay and involves construction of a single-family-residence and garage, grading of a
driveway, dedication of a 10-foot-wide vertical public access easement across the property, and
planting of a vegetation buffer between the new development and wetland ESHA to the south.
The staff recommendation of February 21, 2008 recommends 17 special conditions to protect
coastal resources.
Comments on the staff recommendation were received orally on February 29, 2008 from
applicant Diana Kable and by letter on March 4, 2008 from neighbor Carl Birks (see Attachment
1). Ms. Kable informed staff that Special Condition No. 6, which protects an osprey nest located
approximately 300 feet south of the property, is unnecessary, as the tree which used to house the
nest blew over in a wind storm three years ago. Mr. Birks raises several questions and concerns
and requests various changes to the staff recommendation, including additional special
conditions to further protect wetland and dune ESHA on and adjacent to the property. Staff
subsequently met with the applicants, appellant, and Mr. Birks on the project site to discuss the
proposed changes and determined that certain changes to Special Condition Nos. 1, 5, 6, 7, and 9
and the associated findings would be appropriate. The recommended changes would be further
protective of coastal resources. Among other changes, the alignment of the proposed vertical
public access easement would be slightly changed to avoid an area of native vegetation. On
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March 5, 2008 the applicant submitted a letter with a revised site plan revising the applicant’s
proposed project description to incorporate the realignment of the proposed access easement (see
Attachment 2). The changes to the recommended special conditions and findings are listed and
discussed below.

CHANGES TO THE STAFF RECOMMENDATION
Staff continues to recommend that the Commission approve the amended project with the special
conditions and findings included in the staff recommendation of February 21, 2008, as modified
by the revisions described below.
The revisions to the staff report dated February 21, 2008, including the modification of special
condition language and related findings, are discussed below. Text is shown in strikethrough for
deleted language and bold double-underlined for new text.

A.

BUFFER FENCING

•

Modify the following text of Special Condition No. 1 on page 6:

1.

Buffer Fencing Plan
A.

PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director, for review and
written approval, a plan for fencing the habitat buffer open space area surrounding
the coastal dune ESHA on the western edge of the property and the delineated
one-parameter wetland along the southern portion of the property required by
Special Condition No. 8. The buffer fencing plan shall separate the new
development and activities associated with residential living from the ESHA and
ESHA buffers.
1).

The plan shall demonstrate that
(a)

The fence shall be a minimum of five (5) feet tall and shall be
made of solid wooden board or wire;

(b)

The fence shall be established along the perimeter of the building
envelope development side of the portion of the required open
space area west and south of the driveway gate as shown on
Exhibit No. 6; and

(c)

The fence shall be installed prior to occupancy of the residence.
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•

Revise Section IV-5-A “Protection of Wetlands & Adequacy of Proposed Wetland
Setback” on page 29 as follows:

Therefore, to ensure that residential development does not encroach into the wetland ESHA or
the recommended 50-foot buffer area, the Commission attaches Special Condition No. 8.
Among other things, this condition requires the recordation of an open space deed restriction
over all areas within 50 feet of the exterior boundary of delineated wetlands and all areas south
of the proposed driveway, as generally depicted on Exhibit No. 6. The area of the property
unaffected by the open space deed restriction (except for the driveway) becomes a building
envelope within which the authorized 1,760-square-foot residence and associated yards and other
residential development must be located. The deed restriction must be submitted for the review
and approval of the Executive Director prior to recordation. The deed restriction would prohibit
all development in the affected area except for the removal of non-native vegetation; planting
and maintenance of required landscaping; installation of erosion control measures; erection of
protective fencing; planting of native vegetation to improve the habitat value; maintenance of
utility lines; removal of debris and unauthorized structures; and the installation and maintenance
of public access improvements. The Commission notes that the requirement of Special
Condition No. 15 to record a deed restriction will ensure that both the applicant and future
purchasers of the property are notified of the prohibitions on development within the Martin
Creek ESHA and buffer area.
Special Condition No. 7 requires the submittal of final design plans, including site, floor plan,
and building elevations, that demonstrate that all of the residential improvements except the
driveway will be located within the building envelope and outside of the open space area.
Special Condition No. 1 requires the applicant to erect a minimum 5-foot-high solid board or
wire fence around the margins of the open space area as shown on Exhibit No. 6. The fence is
required to be a solid board fence rather than a wire fence to provide a more effective
privacy buffer between the future public accessway and the private residence. Special
Condition No. 2 requires that the applicant submit, prior to issuance of the permit for the review
and approval of the Executive Director, a landscaping plan for the wetland buffer area that
substantially conforms to the applicant’s proposed planting as seen on Exhibit Nos. 4 and 6, but
which also includes the following specifications: (1) only native trees and shrubs of local genetic
stock that are appropriate to northern coastal dunes habitats shall be used; and (2) fencing as
directed in Special Condition No. 1 above shall be erected between the proposed development
and the plantings. These requirements will provide an effective wetland buffer that will be
enhanced with native vegetation and be free from residential activities and associated
disturbance.
•

Revise the text of Findings IV-5-B “Protection of Coastal Dune ESHA & Adequacy of
Proposed Setback” on page 38 as follows:

Therefore, the Commission imposes Special Condition Nos. 8, 1, and 7. Special Condition No. 8
requires the applicant to record an open space deed restriction over an area that includes a
minimum 50-foot-wide buffer area between the proposed residence and the coastal dune ESHA
beginning at the western property boundary. Development will be precluded in this area except
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for certain incidental activities such as planting native plants, removing debris, and repairing
utility lines. Special Condition No. 1 requires the applicant to erect a minimum five-foot-high
solid board or wire fence a minimum of 50-feet from the western property boundary as shown on
Exhibit No. 6. In addition, Special Condition No. 7 requires the applicant to submit a revised
site plan showing the home site shifted eastward at least 17 feet to a building envelope that is
outside of the required open space area to ensure that a minimum 50-foot dune ESHA setback
will be maintained.
Special Condition No. 1 requires a buffer fencing plan to separate the new development and
activities associated with residential living from the ESHA and ESHA buffers. As written in the
February 21, 2008 staff report, the condition requires that a solid wooden board or wire fence be
established along the development side of the portion of the required open space area west and
south of the driveway gate as shown on Exhibit No. 6. Mr. Birks suggests that wood fencing
should surround the entire building envelope, including the north side.
The primary purpose of the fencing, as discussed in the Findings, is to ensure that residential
activities and associated disturbance (e.g., domestic pets) are sufficiently separated from the
wetland and dune ESHAs and their associated buffers. However, the staff report of February 21,
2008 inadvertently neglected to require fencing along the northern side of the building envelope.
Furthermore, staff now recommends deleting the option to install wire rather than solid wood
fencing. The latter will provide for a more effective privacy buffer between the future public
accessway and the residence and associated yard areas. Therefore, staff is revising Special
Condition No. 1 as shown above to allow for these modifications.

B.

CONSTRUCTION FENCING

•

Add the following text to Special Condition No. 5 on page 10:

5.

Erosion & Runoff Control Plan
A.

PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director, for review and
written approval, a plan to control erosion and runoff during project construction
to protect adjacent wetlands and sensitive habitats.
1).

The plan shall include, at a minimum, the following components:
(a)

Design elements and/or Best Management Practices (BMPs) which
will serve to minimize the volume and velocity of stormwater
runoff leaving the developed site, and to capture sediment and
other pollutants contained in stormwater runoff from the
development, by facilitating on-site infiltration and trapping of
sediment generated from construction;
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B.

•

(b)

Soils grading activities shall be restricted to the dry-season
between April 15 and October 31;

(c)

A physical barrier consisting of silt fencing and/or bales of straw
placed end-to-end shall be installed downslope of any construction
areas. The bales shall be composed of weed-free rice straw, and
shall be maintained in place throughout the construction period;

(d)

Vegetation at the site shall be maintained to the maximum extent
possible. Topsoil shall be stockpiled and reused as ground cover
after excavation work has been completed. Any disturbed areas
shall be replanted with noninvasive native plants obtained from
local genetic stock immediately following project completion, and
covered by jute netting, coir logs, and rice straw;

(e)

Areas disturbed during construction, grading, etc. within the
approved wetland buffer area shall be restored to original contours
and sufficiently and promptly replanted with vegetation naturally
occurring in the immediate area; and

(f)

Development and construction shall minimize cut-and-fill
operations and erosion and sedimentation potential through
construction of temporary and permanent sediment basins, seeding
or planting bare soil, diversion of runoff away from grading areas
and areas heavily used during construction, and, where feasible,
avoidance of grading during the rainy season (November 1 to April
15).; and

(g)

Construction fencing (such as orange plastic barrier fencing)
shall be placed around the edge of the delineated wetland and
dune ESHA vegetation to protect these sensitive habitats from
construction activities.

The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
further Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

Add the following text to Section IV-5-A “Protection of Wetlands & Adequacy of
Proposed Wetland Setback” on page 29 as follows:

Special Condition No. 7 requires the submittal of final design plans, including site, floor plan,
and building elevations, that demonstrate that all of the residential improvements except the
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driveway will be located within the building envelope and outside of the open space area.
Special Condition No. 1 requires the applicant to erect a minimum 5-foot-high solid board or
wire fence around the margins of the open space area as shown on Exhibit No. 6. Special
Condition No. 2 requires that the applicant submit, prior to issuance of the permit for the review
and approval of the Executive Director, a landscaping plan for the wetland buffer area that
substantially conforms to the applicant’s proposed planting as seen on Exhibit Nos. 4 and 6, but
which also includes the following specifications: (1) only native trees and shrubs of local genetic
stock that are appropriate to northern coastal dunes habitats shall be used; and (2) fencing as
directed in Special Condition No. 1 above shall be erected between the proposed development
and the plantings. Special Condition No. 5 requires the submittal of an erosion and runoff
control plan that specifies, among other requirements, that construction fencing (such as
orange plastic barrier fencing) be placed around the edge of the delineated wetland and
dune ESHA to protect these sensitive habitats from construction activities. These
requirements will provide an effective wetland buffer that will be enhanced with native
vegetation and be free from construction and residential activities and associated disturbance.
Mr. Birks suggests that construction fencing be placed around the existing extent of wetland
vegetation to isolate the sensitive habitat from construction activities. Special Condition No. 5
requires an erosion and runoff control plan for the construction phase of the project to, among
other things, minimize the volume and velocity of stormwater runoff leaving the developed site
and to capture sediment and other pollutants contained in stormwater runoff from the
development by facilitating on-site infiltration and trapping of sediment generated from
construction. Staff believes installation of the construction fencing as suggested around the
construction area would further protect sensitive habitat areas from construction activities.
Therefore, staff is revising Special Condition No. 5 as shown above to allow for the requested
modification.

C.

OSPREY NEST

•

Delete Special Condition No. 6 on page 10 in its entirety:

6.

Protection of Osprey Nest
PRIOR TO MARCH 1ST OF EACH YEAR OF CONSTRUCTION, the applicant
shall submit to the Executive Director, for review and written approval, results of an
osprey survey performed at a seasonally appropriate time period by a qualified biologist
in consultation with the California Department of Fish and Game stating whether or not
the osprey nest located approximately 300 feet to the south of the subject property is
being actively used by the birds. If the nest is found not to be active, then no further
restrictions apply. If the nest is found to be active, then no construction or other site
work that could disturb the osprey may occur from March 1 until August 15.
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•

Revise the text of Finding IV-5 “Protection of Wetlands, Water Quality, and
Environmentally Sensitive Habitat Areas” on page 21 as follows:

The single family residence, as proposed, would be located a minimum of 83-100 feet from the
delineated one parameter wetland (which is dominated by willows), and the proposed driveway
would be located a minimum of 15-30 feet from the delineated wetland. Additionally, the single
family residence, as proposed, would be located approximately 35 feet from coastal dune ESHA,
as detailed in Finding No. 5-B below. Finally, the proposed single family residence would be
located approximately 300 feet from an osprey nest that was documented as active in 2005.
Osprey (Pandion haliaetus) is listed as a Species of Concern by the Department of Fish and
Game and meets the County LCP and Coastal Act definitions of ESHA (see Finding 5-C below).
•

Revise the text of Finding IV-5-C “Protection of Osprey Nest” on pages 38-39 as
follows:
C.

Protection of Osprey Nest

The proposed development would be located approximately 300 feet from an a former osprey
nest that was documented as active in 2005. Osprey (Pandion haliaetus) is listed as a Species of
Concern by the California Department of Fish and Game and meets the County LCP and Coastal
Act definitions of ESHA, as the species is especially valuable because of its special nature and
its habitat is easily disturbed or degraded by human activities and development. The species is
known for its strong nest-site fidelity; breeding pairs usually return to the same site year after
year to breed. However, during a severe wind storm that occurred since the nest was
documented in 2005, the large conifer tree within which the nest was located blew over, and
the nest was destroyed. No new osprey nest has been identified in the area. Therefore, it is
reasonable to conclude that the nest documented in 2005 approximately 300 feet southwest of the
subject site has the potential to be actively used by birds again in the future. Nesting pairs of
osprey defend the area around their nest and raise one brood per year.
Poole (1989, as cited on the CDFG website https://r1.dfg.ca.gov/portal/itp/WildlifeSpecies/
Osprey/tabid/620/Default.aspx) noted that osprey is particularly sensitive to abrupt or irregular
disturbances when eggs or young are in the nest and remain alert to subtle differences in human
behavior. Disturbance during the courtship period may cause abandonment of nest territories,
and activities that flush an adult from the nest during incubation may result in nest abandonment.
They are most sensitive to disturbance during courtship, incubation, and when young are on the
nest.
Individual osprey pairs apparently vary in their ability to tolerate human disturbance. Some
research indicates that tolerance to human activities depends upon the timing and frequency of
the activities and on the degree of habituation that individual pairs develop to them. Ospreys
initiating nesting in or near an area frequented by humans may be more tolerant of subsequent
human activities than those unaccustomed to humans. Again, human activities that are initiated
during incubation and early nesting are probably most disturbing to ospreys. Disturbance during
this critical period can cause adults to leave the nest frequently or for extended periods of time,
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which can be fatal to embryos and nestlings. Some studies recommend that human activities
within 660 feet (201 meters) of any active osprey nest be restricted from April 1 to October 1
(Washington Department of Fish and Wildlife http://wdfw.wa.gov/archives/pdf/94026031.pdf).
In consultations with Commission staff, California Department of Fish and Game staff have
indicated that in the Humboldt Bay area, human activities near active osprey nests should be
restricted from March 1 to August 15.
The Commission recognizes that the proposed development could disturb an active osprey nest
and contribute to the flushing or abandonment of the nest by nesting birds, which in turn could
impact the viability of eggs or offspring in the nest. Construction noises such as hammering,
power tools, heavy equipment, air compressors, etc. could be disruptive enough to disturb the
birds. Therefore, the Commission finds that Special Condition No. 6 is necessary to ensure the
protection of any osprey that may be nesting in the vicinity of the subject parcel. Special
Condition No. 6 requires that the applicant submit, by March 1st of each year of construction and
for the review and approval of the Executive Director, results of an osprey survey performed at a
seasonally appropriate time period by a qualified biologist in consultation with the Department
of Fish and Game stating whether or not the osprey nest located in the vicinity of the subject
property is being actively used by the birds. If the nest is found to be active, then no construction
or other site work that could disturb the osprey may occur from March 1 until August 15.
Therefore, Tthe Commission finds that as conditioned, the amended development will be sited
and designed to prevent avoid impacts to that would significantly degrade the adjacent
environmentally sensitive osprey habitat. and will be compatible with the continuance of that
habitat.

The purpose of Special Condition No. 6 was to protect an osprey nest that was documented as
active in 2005 approximately 300 feet southwest of the subject site at the time of the County’s
approval of the project. Because the sensitive bird species is known for its strong nest-site
fidelity (breeding pairs usually return to the same site year after year to breed), staff concluded
that the nest documented in 2005 has the potential to be actively used by birds again in the
future, though the presence of the nest was never field verified. On February 29, 2008, after
review of the February 21, 2008 staff report, the applicant informed staff that the subject osprey
nest is no longer in existence, as the tree in which it was housed blew over in a windstorm
approximately three years ago. Thus a visit was made to the former nest site on March 4, 2008
by Commission staff and the applicant, which confirmed that a large snag located approximately
300 feet southwest of the applicant’s property was indeed blown over and no longer housed the
osprey nest. Staff also received confirmation of this fact from Michael Richardson, the
Humboldt County planner assigned to the project prior to its appeal to the Commission. Staff
further consulted with Michael van Hattem of the California Department of Fish and Game, who
was unaware of a documented nest in the vicinity of the subject parcel. Therefore, staff is
deleting Special Condition No. 6 and modifying the related findings as shown above.
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D.

UTILITY LINES

•

Add the following text to Special Condition No. 7 on page 11:

7.

Revised Site Plan and Building Elevation & Floor Plans
A.

B.

PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director, for review and
written approval, final building elevations and floor plans for the new residence
and a revised site plan for the parcel. The revised site plan must demonstrate the
following:
1.

The new residence and yard area shall be confined within the approved
building envelope required by the Open Space Restrictions detailed in
Special Condition No. 8;

2.

The residence shall be no larger than the approved 1,760-square-foot, 22foot-high structure authorized by the permit;

3.

The proposed public access sign at the driveway entrance shall be deleted.

4.

The existing gate near the driveway entrance shall be deleted.

5.

Utility lines and sewer lines shall not be routed through or over
wetland or dune ESHA.

The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
further Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

Mr. Birks inquires as to whether or not the applicant proposes to connect the sewer system for
the new residence to the sewer lift pump located at the southeastern edge of the parcel, which
would necessitate installing a sewer line through the delineated wetland and ongoing removal of
wetland vegetation to maintain a clear line. A site visit was made on March 4, 2008 with
Commission staff and the applicant, which confirmed that the applicant plans to connect to an
existing sewer pump located near the northeastern boundary of the parcel rather than the sewer
lift pump at the southeastern edge of the parcel. Connecting to this pump will not necessitate
routing sewer lines through any sensitive habitat areas. The applicant also stated that utility lines
could be routed down the driveway, avoiding sensitive habitat areas and the need for removal of
ESHA vegetation. Therefore, staff is revising Special Condition No. 7 as shown above to require
that utility lines not be routed through ESHA and to ensure that utility and sewer lines do not
impact sensitive habitat areas.

Addendum to Commission Meeting for Friday March 7, 2008
North Coast District (Item No. F-10a), CDP Application No. A-1-HUM-05-041 (Kable)
Page 10

E.

PUBLIC ACCESS EASEMENT ALIGNMENT

•

Add the following text to Special Condition No. 9 on page 12:

9.

Vertical Access Over Trail to Beach
PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, and in order to implement the applicant’s proposal, the applicant shall submit
for the discretionary review and approval of the Executive Director, evidence that the
applicant has executed and recorded an irrevocable offer to dedicate an easement for
public vertical access in substantial compliance with the terms of the Project Description
as proposed by the applicant in Exhibit No. 8 and as modified by the applicant’s letter
dated March 5, 2008 with its attached exhibit (Exhibit No. 14) showing a revised
easement alignment, except as otherwise modified by these Special Conditions.
Any future development that is proposed to be located either in whole or in part within
the area described in the recorded offer of dedication shall require a further Commission
amendment, approved pursuant to the provisions of 14 CCR §13166, to this Permit
Amendment. This requirement shall be reflected in the provisions of the recorded offer.

•

Revise the text of Finding IV-6-A “Offer to Dedicate Public Access Facilities” on page
42 as follows:

As proposed in the letter to Commission staff dated August 14, 2007 (Exhibit Nos. 8 and 4) as
modified by the letter and attached exhibit submitted to Commission staff on March 5,
2008, the applicant is proposing to offer to dedicate a 10-foot-wide vertical easement for public
access and passive recreational use from Peninsula Drive along an existing foot path across the
property to the adjacent parcel owned by the Manila Community Services District (MCSD),
which leads out to the open dunes and beach. As shown on Exhibit No. 4, which was submitted
with the August 14, 2007 letter offering to dedicate the public access easement, the applicant is
also proposing to post a sign at the driveway entrance that reads “Public Access, For pedestrian
use only, No motor vehicles.” The proposed easement alignment is centered along an existing
footpath that cuts across the parcel in a generally southwesterly direction, as shown in Exhibit
No. 4. According to the County staff report (Exhibit No. 12), the existing footpath on the subject
property is an important linkage between Peninsula Drive and the MCSD easement, as it enables
pedestrians to avoid a portion of a more or less parallel public access easement to the immediate
south (which is recognized in the certified LCP) that is regularly flooded during the winter.
Mr. Birks notes that the proposed public easement as originally proposed would pass through an
area of native vegetation on the site. In response, the applicant submitted to Commission staff,
on March 5, 2008, a letter and associated exhibit, which propose extending the public easement
an additional 30 feet westward before curving south in order to avoid the removal of native
vegetation on site. Based on a site visit was made on March 4, 2008 with Commission staff, the
applicant, the appellant, and Mr. Birks, the applicant’s proposed change to the public access
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easement alignment avoids routing the trail through an area of native vegetation and more
closely follows the alignment of the well-worn pathway that exists on the property. Therefore,
staff is revising Special Condition No. 9 as shown above to allow for the requested modification.

•

Add Attachment No. 2 as Exhibit No. 14 of the Staff Recommendation.

RESPONSES TO ADDITIONAL COMMENTS
In addition to the changes requested above, Mr. Birks also made several other comments in his
March 4, 2008 letter, which do not necessitate changes to the February 21, 2008 staff report.
These include the following:
A.

Public Comment:

Mr. Birks requests that the applicant post a hearing notice and site plan at the trailhead to give
nearby property owners and trail uses the opportunity to comment on the proposed project and
staff recommendation. Staff believes that such action is not necessary or warranted, as the
applicant has already met all legal noticing requirements. The applicant was subject to the public
noticing requirements of the County during its review of the project, which includes posting a
notice at the project site (the applicant claims multiple notices were torn down, along with “No
Trespassing” signs). Furthermore, staff mailed the Commission’s hearing notice to all interested
parties listed in the local record, including all who commented on the project at the local level.
B.

Public Access During Construction:

Mr. Birks requests that construction fencing and public access detour signs be installed to keep
the trail use “open” during construction activities. As explained in the February 21, 2008 staff
report, although there is an unresolved question as to the existence of public prescriptive rights
on the subject parcel, the applicant’s offer to dedicate an easement for public access protects any
potential rights of public access acquired through use. However, because no prescriptive
easement has been declared on the property by a court of law, there currently is no easement on
the property that is open to the public. Special Condition No. 9 requires the applicant to provide
evidence for the review and approval of the Executive Director that their offer to dedicate an
easement for vertical public access over the property has been properly recorded prior to
issuance of the coastal development permit amendment. However, a public accessway across the
property will not actually be opened to the public until an entity accepts the applicant’s offer.
Thus, there is no need for the detour signs requested by Mr. Birks.
C.

Driveway Materials:

Mr. Birks requests that driveway materials be required to be “non-permeable” [sic] in perpetuity
to prevent later asphalting. Staff believes that such a condition is unnecessary due to the
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requirements of Special Condition Nos. 4 and 16. Special Condition No. 4 requires the applicant
to submit a drainage plan to ensure that drainage and runoff from the site do not adversely
impact adjacent wetlands and sensitive habitats for the life of the project. The condition
requires, among other things, that site runoff, including driveway runoff, shall be collected and
directed away from the adjacent wetlands in a non-erosive manner into pervious areas of the site
to achieve infiltration to the maximum extent practicable. Furthermore, Special Condition No.
16 requires that any future improvements to the single family house authorized by the permit,
including, but not limited to, repair and maintenance identified as requiring a permit in Public
Resources section 30610(d) and Title 14 California Code of Regulations sections 13252(a)-(b),
shall require a further amendment the permit or shall require an additional coastal development
permit from the Commission or from the applicable certified local government. Therefore, the
request to require the applicant to maintain the driveway as permeable in perpetuity is
unnecessary, as existing conditions are adequate to protect wetland resources from the effects of
increased impervious surfaces on the site.
D.

Wetlands:

Mr. Birks questions the veracity of the Winzler & Kelly wetland delineation, specifically in the
area near the proposed driveway entrance. This same question was raised by Mr. Birks at the
local level, and Winzler & Kelly’s response (dated May 5, 2005) is included on Page 8 of
Exhibit No. 10 of the February 21, 2008 staff report. Essentially, the area in question was field
checked, in response to the public comment, by the consultant’s quality control staff, and it was
found to be upland in nature. Misha Schwarz, Certified Professional Soil Scientist and
department manager of Winzler & Kelly’s environmental division, dug soil pits within and
adjacent to the area in question, which was an area that had been previously graveled and used as
an access road over the past decades. He found there to be no indicators of hydric soils or
wetland hydrology in the area. Furthermore, the vegetation in the area was found to be a
composite of wetland and non-wetland plants, though not specifically dominated by hydrophytic
vegetation. Thus, Winzler & Kelly delineated the area as upland (see Page 8 of Exhibit No. 10
of the February 21, 2008 staff report).
Mr. Birks also inquires as to whether or not a retaining wall or culvert will be required to prevent
wetland impacts and drainage problems resulting from driveway construction. The applicant has
not proposed any culvert or retaining wall as part of this project. Therefore, no such
development would be authorized under this coastal development permit, and adding a culvert or
retaining wall to the project in the future would require a permit amendment. Furthermore,
Special Condition Nos. 4 and 14 require the applicant to submit a drainage plan and County
encroachment permit, respectively. The drainage plan is required to show that driveway runoff
will be collected and directed away from the adjacent wetlands in a non-erosive manner into
pervious areas of the site to achieve infiltration to the maximum extent practicable. Special
Condition No. 14 requires that the applicant inform the Executive Director of any changes to the
project required by the County’s encroachment permit, and such changes shall not be
incorporated into the project until the applicant obtains a Commission amendment to this coastal
development permit.
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Mr. Birks claims that there was a wetland delineation performed prior to the Winzler & Kelly
delineation by MGW Biological Services, which he claims resulted in a different and more
extensive wetland delineation, including the proposed driveway access area as being within the
delineated wetland. This issue was also raised at the local level during project review by the
County. Both the County (during its review of the project) and Commission staff (on March 4,
2008) requested that the applicant submit the results of any previous wetland delineations for the
property. The applicant informed both the County and Commission staff that there were no other
wetland studies conducted on the property. As Mr. Birks has not provided evidence of a
previous, more extensive wetland delineation, and as the applicant’s biological consultant visited
the property on multiple occasions to verify the accuracy of the delineation (in response to public
comment at the local level), staff believes that the Winzler & Kelly wetland delineation on file is
an accurate representation of the extent of wetlands on the property.
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STAFF REPORT: APPEAL
DE NOVO

APPEAL NO.:

A-1-HUM-05-041

APPLICANT:

Phillip Kable

LOCAL GOVERNMENT:

County of Humboldt

DECISION:

Approval with Conditions

PROJECT LOCATION:

1401 Peninsula Drive, on the west side of Peninsula Drive,
approximately 500 feet north from the southern intersection
of Peninsula Drive with New Navy Base Road, in the
Manila area of Humboldt County. (APN 401-011-028)

ORIGINAL PROJECT
DESCRIPTION:

Divide a 1.19-acre parcel into two parcels of 0.59 acres
(“Parcel 1”) and 0.65 acres (“Parcel 2”, the subject parcel).
Parcel 1 (the adjacent parcel to the north of the subject
parcel) is developed with an existing single-family
residence, and Parcel 2, the subject property, is
undeveloped. The subdivision approval was conditioned
to require a 100-foot setback between the building site on
Parcel 2 and adjacent wetlands

DESCRIPTION OF
PERMIT MODIFICATION AS
APPROVED BY COUNTY:

Modify a coastal development permit to allow:
(1) reduction of the wetland setback from 100 feet to 15-60
feet; and (2) construction of an approximately 1,600
square-foot single-family residence with a maximum height
of 20 feet above grade.
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DESCRIPTION OF
REVISED PERMIT
MODIFICATION FOR
PURPOSES OF DE NOVO:

For the purposes of the Commission’s de novo review, the
applicant has amended the project description to (1) shift
the proposed residence approximately 40 feet westward and
10 feet northward and modify its design (including
narrowing the width) to increase the buffer between the
house and the wetland to a minimum of ~83-100 feet
(originally it was ~60 feet); (2) narrow the driveway to
increase the buffer between the driveway and the wetland
to a minimum of ~15-60 feet (from the original design of
~15-25 feet); (3) dedicate a 10-foot-wide public access
easement across the property that connects with an existing
beach access trail on the adjacent parcel; and (4) plant a
vegetation buffer comprised of native, regionally
appropriate species between all development and the
wetland.

APPELLANT:

Michael Seeber

SUBSTANTIVE FILE
DOCUMENTS:

1) Humboldt County CDP-02-106M; &
2) Humboldt County Local Coastal Program

SUMMARY OF STAFF RECOMMENDATION DE NOVO:
APPROVAL WITH CONDITIONS
Staff recommends that the Commission approve with conditions the coastal development permit
amendment for the proposed project. Staff believes that as conditioned, the amended
development, as revised for purposes of the Commission’s de novo hearing, is consistent with the
Humboldt County certified LCP and the public access policies of the Coastal Act.
The project site is located on the North Spit (Samoa Peninsula) of Humboldt Bay, in the
unincorporated community of Manila, on the west side of Peninsula Drive, approximately 500
feet north of the southern intersection of Peninsula Drive with New Navy Base Road, at 1401
Peninsula Drive (APN 401-011-28) in Humboldt County. The site is zoned Residential Single
Family with an archaeological resources combining zone. Land to the north of the subject site is
designated, zoned and developed for residential use. Land to the west of the site is zoned and
planned for resource protection and includes coastal dune and dune forest habitats. The Manila
Dunes Recreation Area is located to the north and west of the site. There has historically been
some public use of footpaths and other areas of the southern portion of the property to connect to
a single more definitive trail just to the south of the subject property that leads out to an adjacent
parcel owned by the Manila Community Services District, which lies to the west of the property
and leads west to the open dunes and beaches.
The southern portion of the 0.62-acre property contains a Palustrine shrub-scrub wetland
dominated by willows. The bulk of the subject parcel, outside of the delineated wetland, consists
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of level, sandy terrain sparsely vegetated with a mix of native and nonnative dune species. The
land adjacent to the subject parcel to the west consists of open and forested dunes with scattered
dune forest species.
At the Substantial Issue hearing in September 2005, the Commission continued the hearing, and
since that time the applicant has provided considerable additional information including (1) an
alternatives analysis and assessment of habitat values for establishing adequate wetland setback;
(2) an environmentally sensitive habitat area assessment for coastal dunes on the property; and
(3) an offer to dedicate a 10-foot-wide public access trail through the property that is equivalent
in time, place, and manner to the existing prescriptive easement through the property.
The single family residence, as proposed, would be located a minimum of 83-100 feet from the
delineated one parameter wetland (which is dominated by willows), and the proposed driveway
would be located a minimum of 15-30 feet from the delineated wetland. Additionally, the single
family residence, as proposed, would be located approximately 35 feet from coastal dune ESHA.
Finally, the proposed single family residence would be located approximately 300 feet from an
osprey nest that was documented as active in 2005.
The applicant has submitted various reports and correspondences which address the adequacy of
the proposed wetland buffer to protect the wetland habitat. Additionally, the Commission’s
ecologist visited the property and is in agreement with the applicant’s reduced wetland setbacks
and, for the most part, the proposed mitigation recommendations. Staff recommends Special
Condition No. 1, which requires a buffer fencing plan to separate the new development and
activities associated with residential living from the ESHA and ESHA buffers. Staff also
recommends Special Condition No. 2, which requires a landscaping plan for the wetland buffer
area to screen the new development from the wetland ESHA. Furthermore, Special Condition
No. 3, which restricts exterior lighting and materials to protect both sensitive habitat areas and
visual resources. Additionally, Special Condition Nos. 4 and 5 are recommended, which require
drainage and erosion and sediment control plans, respectively, to ensure drainage and runoff
from the site do not adversely impact adjacent wetlands and sensitive habitats both during
construction and for the life of the project. Finally, staff recommends Special Condition No. 8,
which would require the applicant to record an open space deed restriction over an area that
includes a minimum 50-foot-wide buffer area between the proposed residence and the wetland
ESHA. Development would be precluded in this area except for certain incidental activities such
as planting native plants, removing debris, and repairing utility lines.
In addition to wetland ESHA, coastal dune ESHA also occurs immediately adjacent to the
western property boundary. Commission staff’s ecologist has reviewed this proposal and has
determined that in this case, a 50-foot buffer if supplemented with the installation of a minimum
5-foot-high solid board or wire fence along the outer edge of the buffer adjacent to the
development area would be adequate to protect the coastal dune ESHA. Such a buffer area will
help protect the dune ESHA from the direct effects of nearby disturbance, provide obstructions
which help minimize the entry of domestic animals and humans to the ESHA, provide visual
screening between species that are sensitive to human impacts, such as lighting, and reduce noise
disturbances to wildlife species from the human development. The installation and use of the
fence to enhance the buffer and the fact that runoff from the development will not be able to
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reach the ESHA due to the permeable sandy soil conditions and the slight rise in elevation
between the development and the ESHA makes a wider buffer unnecessary in this case.
Therefore, staff recommends Special Condition No. 7 and 8. Special Condition No. 7 would
require a revised site plan and final building elevations and floor plans, which would, among
other things, require that the new residence and yard area shall be confined within the approved
building envelope required by the Open Space Restrictions detailed in Special Condition No. 8
(see above).
Because the proposed development could disturb an active osprey nest and contribute to the
flushing or abandonment of the nest by nesting birds, staff recommends Special Condition No. 6,
which would require a survey of the osprey nest located approximately 300 feet to the south of
the subject property and restrict construction activities from March 1 until August 15 that could
disturb the sensitive bird species.
Although there is an unresolved question as to the existence of public prescriptive rights on the
subject parcel, the applicant’s offer to dedicate an easement for public access protects any
potential rights of public access acquired through use. To ensure that the project is consistent
with the public access policies of the Coastal Act and the certified LCP, staff recommends
Special Condition Nos. 9 and 10. Special Condition No. 9 would require the applicant to provide
evidence for the review and approval of the executive Director that their offer to dedicate an
easement for vertical public access over the property has been properly recorded prior to
issuance of the coastal development permit amendment. Special Condition No. 10 would protect
any public rights of access that may exist over the property since public prescriptive rights have
not been adjudicated by a court of law at this time.
Staff believes that as conditioned, the amended development, as revised for purposes of the
Commission’s de novo hearing, is consistent with the Humboldt County certified LCP and the
public access policies of the Coastal Act.
The motion to adopt the staff recommendation of Approval with Conditions is found on
Pages 5-6.
_______________________________________________________________________
STAFF NOTES:
1.

Standard of Review

The Coastal Commission effectively certified the County of Humboldt’s LCP in 1982. Pursuant
to Section 30603(b) of the Coastal Act, after effective certification of an LCP, the standard of
review for all coastal permits and permit amendments for development located between the first
public road and the sea is the standards of the certified LCP and the public access and recreation
policies of the Coastal Act.
2.

Procedure
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On September 14, 2005, the Coastal Commission found that the appeal of the County of
Humboldt approval of CDP-02-106M for the subject development raised a substantial issue with
respect to the grounds on which the appeal had been filed, pursuant to Section 30625 of the
Coastal Act and Section 13115 of Title 14 of the California Code of Regulations. As a result, the
County’s approval is no longer effective, and the Commission must consider the project de novo.
The Commission may approve, approve with conditions (including conditions different than
those imposed by the County), or deny the application. Testimony may be taken from all
interested persons at the de novo hearing.
3.

Additional Information Submitted for de novo Review

For purposes of de novo review by the Commission, the applicant has submitted additional
information since the County originally approved the project including (1) an alternatives
analysis and assessment of habitat values for establishing adequate wetland setback; (2) an
environmentally sensitive habitat area assessment for coastal dunes on the property; (3)
information to evaluate the project’s consistency with Section 30010 of the Coastal Act (takings
analysis); and (4) an offer to dedicate a 10-foot-wide public access trail through the property that
is equivalent in time, place, and manner to the existing prescriptive easement through the
property.
The additional analyses submitted by the applicants for the de novo review address issues raised
by the appeal and provide additional information concerning the project proposal that was not a
part of the record when the County originally acted to approve the coastal development permit.
________________________________________________________________________

I.

MOTION, STAFF RECOMMENDATION DE NOVO, & RESOLUTION:
Motion:
I move that the Commission approve Coastal Development Permit Amendment
No. A-1-HUM-05-041, subject to conditions.

Staff Recommendation of Approval:
Staff recommends a YES vote. Passage of this motion will result in approval of the permit
amendment as conditioned and adoption of the following resolution and findings. The motion
passes only by affirmative vote of a majority of the Commissioners present.
Resolution to Approve Permit:
The Commission hereby approves a coastal development permit amendment for the proposed
amended development and adopts the findings set forth below on grounds that the development
as conditioned will be in conformity with the certified Humboldt County LCP and the public
access policies of the Coastal Act. Approval of the permit complies with the California
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Environmental Quality Act because either: 1) feasible mitigation measures and/or alternatives
have been incorporated to substantially lessen any significant adverse effects of the development
on the environment; or 2) there are no further feasible mitigation measures or alternatives that
would substantially lessen any significant adverse impacts of the development on the
environment.

II.

STANDARD CONDITIONS:

III.

SPECIAL CONDITIONS:

1.

Buffer Fencing Plan
A.

See Appendix A.

PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director, for review and
written approval, a plan for fencing the habitat buffer open space area surrounding
the coastal dune ESHA on the western edge of the property and the delineated
one-parameter wetland along the southern portion of the property required by
Special Condition No. 8. The buffer fencing plan shall separate the new
development and activities associated with residential living from the ESHA and
ESHA buffers.
1).

2).

The plan shall demonstrate that
(a)

The fence shall be a minimum of five (5) feet tall and shall be
made of solid wooden board or wire;

(b)

The fence shall be established along the development side of the
portion of the required open space area west and south of the
driveway gate as shown on Exhibit No. 6; and

(c)

The fence shall be installed prior to occupancy of the residence.

The plan shall include, at a minimum, the following components:
(a)

A site plan showing the location of the fence relative to property
lines, the open space area, and other features of the site;

(b)

A detailed illustration showing the fence design and height;

(c)

A list of fence materials;

(d)

A schedule for installation of the fence; and
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(e)

B.

2.

A plan for maintaining the buffer fence over the life of the project
to ensure that it will have the intended benefit of protecting the
sensitive wetland and dunes habitats adjacent to the project site.

The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
further Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

Landscaping Plan
A.

PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the applicant shall submit the Executive Director, for review and
written approval, a plan for (1) landscaping the buffer area to screen the new
development from the wetland ESHA and (2) any other residential landscaping to
be used on the property. The plan shall be prepared by a qualified botanist or
licensed landscape architect.
1).

The plan shall demonstrate that
(a)

All planting within the buffer area shall be completed within 60
days after completion of construction;

(b)

Only those plants native to coastal dune habitats of Humboldt Bay
shall be used.

(c)

The portion of the buffer area south of the building envelope, west
of the driveway gate, and north of the offered public access
easement (as shown on Exhibit No. 6) shall be planted at a
minimum with tree and shrub species installed in a non-linear
arrangement on 5-foot to 10-foot centers, as appropriate.
Herbaceous plantings may also be used interstitially between tree
and shrub plantings if desired;

(d)

All plantings within the buffer area shall be planted and maintained
so as not to encroach into the offered public access easement;

(e)

All plantings within the buffer area shall be maintained in good
condition throughout the life of the project to ensure continued
compliance with the approved final landscape plan. If any of the
plants to be planted according to the plan die, become decadent,
rotten, or weakened by decay or disease, or are removed for any
reason, they shall be replaced no later than May 1st of the next
spring season in-kind or with another native species common to
coastal dunes habitats of Humboldt Bay;
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2).

B.

3.

(f)

All proposed plantings shall be obtained from local genetic stocks
within Humboldt County. If documentation is provided to the
Executive Director that demonstrates that native vegetation from
local genetic stock is not available, native vegetation obtained from
genetic stock outside the local area, but from within the adjacent
region of the floristic province, may be used. No plant species
listed as problematic and/or invasive by the California Native Plant
Society, the California Invasive Plant Council, or by the State of
California shall be planted or allowed to naturalize or persist on the
parcel. No plant species listed as a “noxious weed” by the State of
California or the U.S. Federal Government shall be utilized within
the property; and

(g)

Rodenticides containing any anticoagulant compounds, including
but not limited to, Bromadiolone, Brodifacoum, or Diphacinone,
shall not be used.

The plan shall include, at a minimum, the following components:
(a)

A final landscape site plan depicting the species, size, and location
of all plant materials to be planted on the property, any irrigation
system, delineation of the approved development, and all other
landscape features; and

(b)

A schedule for the planting of the landscaping.

The permittee shall undertake development in accordance with the approved final
plan. Any proposed changes to the approved final plan shall be reported to the
Executive Director. No changes to the approved final plan shall occur without a
further Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

Exterior Lighting & Materials Standards
All exterior lights, including any lights attached to the rear and sides of the buildings
oriented toward the wetland and dune environmentally sensitive habitat areas adjoining
the project parcel (to the south and west respectively) shall be the minimum necessary for
the safe ingress and egress of the structures, and shall be low-wattage, non-reflective,
shielded, and have a directional cast downward such that no light will shine beyond the
boundaries of the subject parcel or into the ESHA buffer areas. In addition, to minimize
glare, no reflective glass, exterior finishings, roofing, or roof-mounted structures are
authorized by this permit.

4.

Drainage Plan
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A.

PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director, for review and
written approval, a plan for ensuring that drainage from the site does not
adversely impact adjacent wetlands and sensitive habitats.
1).

B.

5.

The plan shall demonstrate that
(a)

Site runoff, including roof gutters, shall be collected and directed
away from the adjacent wetlands in a non-erosive manner into
pervious areas of the site (i.e. undeveloped areas, landscaped areas)
to achieve infiltration to the maximum extent practicable; and

(b)

The release rate of stormwater runoff to adjacent wetlands shall not
exceed the natural rate of stormwater runoff for a 50-year storm of
10-minute duration; and

(c)

Stormwater outfalls, culverts, gutters, and the like shall be
dissipated and, where feasible, screened.

The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is legally required.

Erosion & Runoff Control Plan
A.

PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director, for review and
written approval, a plan to control erosion and runoff during project construction
to protect adjacent wetlands and sensitive habitats.
1).

The plan shall include, at a minimum, the following components:
(a)

Design elements and/or Best Management Practices (BMPs) which
will serve to minimize the volume and velocity of stormwater
runoff leaving the developed site, and to capture sediment and
other pollutants contained in stormwater runoff from the
development, by facilitating on-site infiltration and trapping of
sediment generated from construction;

(b)

Soils grading activities shall be restricted to the dry-season
between April 15 and October 31;

(c)

A physical barrier consisting of silt fencing and/or bales of straw
placed end-to-end shall be installed downslope of any construction
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areas. The bales shall be composed of weed-free rice straw, and
shall be maintained in place throughout the construction period;

B.

6.

(d)

Vegetation at the site shall be maintained to the maximum extent
possible. Topsoil shall be stockpiled and reused as ground cover
after excavation work has been completed. Any disturbed areas
shall be replanted with noninvasive native plants obtained from
local genetic stock immediately following project completion, and
covered by jute netting, coir logs, and rice straw;

(e)

Areas disturbed during construction, grading, etc. within the
approved wetland buffer area shall be restored to original contours
and sufficiently and promptly replanted with vegetation naturally
occurring in the immediate area; and

(f)

Development and construction shall minimize cut-and-fill
operations and erosion and sedimentation potential through
construction of temporary and permanent sediment basins, seeding
or planting bare soil, diversion of runoff away from grading areas
and areas heavily used during construction, and, where feasible,
avoidance of grading during the rainy season (November 1 to April
15).

The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
further Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

Protection of Osprey Nest
PRIOR TO MARCH 1ST OF EACH YEAR OF CONSTRUCTION, the applicant
shall submit to the Executive Director, for review and written approval, results of an
osprey survey performed at a seasonally appropriate time period by a qualified biologist
in consultation with the California Department of Fish and Game stating whether or not
the osprey nest located approximately 300 feet to the south of the subject property is
being actively used by the birds. If the nest is found not to be active, then no further
restrictions apply. If the nest is found to be active, then no construction or other site
work that could disturb the osprey may occur from March 1 until August 15.

7.

Revised Site Plan and Building Elevation & Floor Plans
A.

PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director, for review and
written approval, final building elevations and floor plans for the new residence
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and a revised site plan for the parcel. The revised site plan must demonstrate the
following:

B.

8.

1.

The new residence and yard area shall be confined within the approved
building envelope required by the Open Space Restrictions detailed in
Special Condition No. 8;

2.

The residence shall be no larger than the approved 1,760-square-foot, 22foot-high structure authorized by the permit;

3.

The proposed public access sign at the driveway entrance shall be deleted.

4.

The existing gate near the driveway entrance shall be deleted.

The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
further Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

Habitat Buffer Open Space Area Restrictions
A.

B.

No development, as defined in Section 30106 of the Coastal Act, shall occur in
the open space area generally depicted on Exhibit No. 6, which includes all areas
of the subject parcel south of the approved driveway and south and west of the
approved building envelope for the authorized 1,760-square foot residence and
assorted development, except for:
1).

Removal of non-native vegetation; planting and maintenance of required
screening ESHA buffer pursuant to Special Condition No. 2; installation
of erosion control measures installed pursuant to Special Condition No. 5;
and erection of protective fencing pursuant to Special Condition No. 1;
and

2).

The following development, if approved by the Coastal Commission as an
amendment to this coastal development permit: planting of native
vegetation to improve the habitat value, planting and maintenance of
additional ESHA buffer landscaping, maintenance of utility lines, removal
of debris and unauthorized structures, and the installation and maintenance
of public access improvements.

PRIOR TO ISSUANCE BY THE EXECUTIVE DIRECTOR OF THE
NOTICE OF INTENT TO ISSUE COASTAL DEVELOPMENT PERMIT
NO. A-1-HUM-05-041, the applicant shall submit for the review and approval of
the Executive Director, and upon such approval, for attachment as an Exhibit to
the NOI, a formal legal description and graphic depiction of the portion of the
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subject property affected by this condition, as generally described above and
shown on Exhibit No. 6 attached to this staff report.
9.

Vertical Access Over Trail to Beach
PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, and in order to implement the applicant’s proposal, the applicant shall submit
for the discretionary review and approval of the Executive Director, evidence that the
applicant has executed and recorded an irrevocable offer to dedicate an easement for
public vertical access in substantial compliance with the terms of the Project Description
as proposed by the applicant in Exhibit No. 8, except as otherwise modified by these
Special Conditions.
Any future development that is proposed to be located either in whole or in part within
the area described in the recorded offer of dedication shall require a further Commission
amendment, approved pursuant to the provisions of 14 CCR §13166, to this Permit
Amendment. This requirement shall be reflected in the provisions of the recorded offer.

10.

Public Rights
The Coastal Commission’s approval of this permit amendment shall not constitute a
waiver of any public rights that may exist on the property. The permittee shall not use
this permit amendment as evidence of a waiver of any public rights that may exist on the
property. In addition, by acceptance of this permit amendment, the applicant
acknowledges that the voluntary offers to dedicate public access do not abrogate the
County’s or the Commission's abilities under the certified LCP and/or the Coastal Act to
consider the effects of future development of the property on public access and the
possible need to require additional public access on the property in the future.

11.

Public Access Easement Signage
PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the applicant shall submit a written agreement acknowledging the ability of
the entity accepting the offer to dedicate a public access easement to erect a sign on the
applicant’s property in conformance with the terms of this special condition. The sign
authorized in writing by the applicant prior to issuance of the coastal development permit
shall be located in close proximity to and be visible from Peninsula Drive and shall
prominently display that the trail is available for public access use. The sign authorized
in writing by the applicant prior to issuance of the coastal development permit shall be
installed at such time as the offered accessway is accepted and opened for public access
use.

12.

Conditions Imposed By Local Government
This action has no effect on conditions imposed by a local government pursuant to an
authority other than the Coastal Act.
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13.

14.

Area of Archaeological Significance
A.

If an area of historic or prehistoric cultural resources or human remains are
discovered during the course of the project, all construction shall cease and shall
not recommence except as provided in subsection (2) hereof, and a qualified
cultural resource specialist shall analyze the significance of the find.

B.

A permittee seeking to recommence construction following discovery of the
cultural deposits shall submit an archaeological plan for the review and approval
of the Executive Director.
1).

If the Executive Director approves the archaeological plan and determines
that the archaeological plan’s recommended changes to the proposed
development or mitigation measures are de minimis in nature and scope,
construction may recommence after this determination is made by the
Executive Director.

2).

If the Executive Director approves the archaeological plan but determines
that the changes therein are not de minimis, construction may not
recommence until after an amendment to this permit is approved by the
Commission.

Humboldt County Encroachment Permit
PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the permittee shall submit to the Executive Director a copy of Encroachment
Permit issued by Humboldt County Public Works Department for the construction of the
proposed driveway, which is partially located within areas of County right-of-way, or
evidence that no permit is required. The applicant shall inform the Executive Director of
any changes to the project required by the County. Such changes shall not be
incorporated into the project until the applicant obtains a Commission amendment to this
coastal development permit, unless the Executive Director determines that no amendment
is legally required.

15.

Deed Restriction
PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director for review and approval
documentation demonstrating that the applicant has executed and recorded against the
parcel(s) governed by this permit a deed restriction, in a form and content acceptable to
the Executive Director: (1) indicating that, pursuant to this permit, the California Coastal
Commission has authorized development on the subject property, subject to terms and
conditions that restrict the use and enjoyment of that property; and (2) imposing the
Special Conditions of this permit as covenants, conditions and restrictions on the use and
enjoyment of the Property. The deed restriction shall include a legal description of the
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entire parcel or parcels governed by this permit. The deed restriction shall also indicate
that, in the event of an extinguishment or termination of the deed restriction for any
reason, the terms and conditions of this permit shall continue to restrict the use and
enjoyment of the subject property so long as either this permit or the development it
authorizes, or any part, modification, or amendment thereof, remains in existence on or
with respect to the subject property.
16.

Future Development Restriction
This permit is only for the development described in Coastal Development Permit
Amendment No. A-1-HUM-05-041. Pursuant to Title 14 California Code of Regulations
section 13250(b)(6), the exemptions otherwise provided in Public Resources Code
Section 30610(a) shall not apply to the development governed by Coastal Development
Permit Amendment No. A-1-HUM-05-041. Accordingly, any future improvements to
the single family house authorized by this permit, including but not limited to repair and
maintenance identified as requiring a permit in Public Resources section 30610(d) and
Title 14 California Code of Regulations sections 13252(a)-(b), shall require a further
amendment to Permit No. A-1-HUM-05-041 from the Commission or shall require an
additional coastal development permit from the Commission or from the applicable
certified local government

17.

County Development Plan
A.

PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the applicant shall submit three (3) copies of a revised Development
Plan that has been reviewed and approved by the Director of the Planning
Division. The plan shall be drawn to scale and shall give detailed specifications
as to the development and improvement of the site and shall include the following
site development details:
1).

Mapping:
(a)

Topography of the land in 2-foot contours.

(b)

The building site and four independently accessible parking places
on the subject parcel outside of the required setback areas.

(c)

The habitat buffer open space area as shown on Exhibit No. 6 as
required by Special Condition No. 8 of Coastal Commission CDP
No. A-1-HUM-05-041 and the wetlands shown as “non-buildable.”

(d)

Plantings consistent with the approved landscaping plan.

(e)

The osprey nest to the south of the property.
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(f)

B.

A 10-foot-wide public accessway and wood fencing in the location
shown on the approved Exhibit No. 6 of Coastal Commission CDP
No. A-1-HUM-05-041.

Notes to be placed on the Development Plan include the following:
1).

“All flammable vegetation and fuels caused by site development and
construction, road and driveway construction, and fuel modification shall
be disposed of by chipping, burying, burning or removal to a landfill site
approved by the County.”

2).

“No development, as defined in Section 30106 of the Coastal Act, shall
occur in the open space area generally depicted on Exhibit No. 6 of
Coastal Commission CDP No. A-1-HUM-05-041, which includes all areas
of the subject parcel south of the approved driveway and south and west of
the approved building envelope for the authorized 1,760-square foot
residence and assorted development, except for:

3).

(a)

Removal of non-native vegetation; planting and maintenance of
required screening ESHA buffer pursuant to Special Condition No.
2 of Coastal Commission CDP No. A-1-HUM-05-041; installation
of erosion control measures installed pursuant to Special Condition
No. 5 of Coastal Commission CDP No. A-1-HUM-05-041; and
erection of protective fencing pursuant to Special Condition No. 1
of Coastal Commission CDP No. A-1-HUM-05-041; and

(b)

The following development, if approved by the Coastal
Commission as an amendment to CDP No. A-1-HUM-05-041:
planting of native vegetation to improve the habitat value, planting
and maintenance of additional ESHA buffer landscaping,
maintenance of utility lines, removal of debris and unauthorized
structures, and the installation and maintenance of public access
improvements.”

“The project site is not located within an area where known cultural
resources have been located. However, as there exists the possibility that
undiscovered cultural resources may be encountered during construction
activities, the following mitigation measures are required:
(a)

If an area of historic or prehistoric cultural resources or human
remains are discovered during the course of the project, all
construction shall cease and shall not recommence except as
provided in subsection (b.ii) hereof, and a qualified cultural
resource specialist shall analyze the significance of the find.
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(b)

A permittee seeking to recommence construction following
discovery of the cultural deposits shall submit an archaeological
plan for the review and approval of the Executive Director of the
Coastal Commission.
i).
If the Executive Director approves the archaeological plan
and determines that the archaeological plan’s recommended
changes to the proposed development or mitigation measures are
de minimis in nature and scope, construction may recommence
after this determination is made by the Executive Director.
ii).
If the Executive Director approves the archaeological plan
but determines that the changes therein are not de minimis,
construction may not recommence until after an amendment to
CDP No. A-1-HUM-05-041 is approved by the Commission.”

4).

“Prior to March 1st of each year of construction, the applicant shall submit
to the Executive Director, for review and written approval, results of an
osprey survey performed at a seasonally appropriate time period by a
qualified biologist stating whether or not the osprey nest located
approximately 300 feet to the southwest of the subject property is being
actively used by the birds. If the nest is found not to be active, then no
further restrictions apply. If the nest is found to be active, then no
construction or other site work that could disturb the osprey may occur
from March 1 until August 15.”

5).

“Landscaping on the subject parcel shall conform to the following
provisions:
(a)

All planting within the buffer area as seen on Exhibit No. 6 of
Coastal Commission CDP No. A-1-HUM-05-041 shall be
completed within 60 days after completion of construction;

(b)

Only those plants native to coastal dune habitats of Humboldt Bay
shall be used.

(c)

The portion of the buffer area south of the building envelope, west
of the driveway gate, and north of the offered public access
easement (as shown generally on Exhibit No. 6) shall be planted at
a minimum with tree and shrub species installed in a non-linear
arrangement on 5-foot to 10-foot centers, as appropriate.
Herbaceous plantings may also be used interstitially between tree
and shrub plantings if desired;

(d)

All plantings within the buffer area shall be planted and maintained
so as not to encroach into the offered public access easement;
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C.

IV.

(e)

All plantings within the buffer area shall be maintained in good
condition throughout the life of the project to ensure continued
compliance with the approved final landscape plan. If any of the
plants to be planted according to the plan die, become decadent,
rotten, or weakened by decay or disease, or are removed for any
reason, they shall be replaced no later than May 1st of the next
spring season in-kind or with another native species common to
coastal dunes habitats of Humboldt Bay;

(f)

All proposed plantings shall be obtained from local genetic stocks
within Humboldt County. If documentation is provided to the
Executive Director that demonstrates that native vegetation from
local genetic stock is not available, native vegetation obtained from
genetic stock outside the local area, but from within the adjacent
region of the floristic province, may be used. No plant species
listed as problematic and/or invasive by the California Native Plant
Society, the California Invasive Plant Council, or by the State of
California shall be planted or allowed to naturalize or persist on the
parcel. No plant species listed as a ‘noxious weed’ by the State of
California or the U.S. Federal Government shall be utilized within
the property; and

(g)

Rodenticides containing any anticoagulant compounds, including
but not limited to, Bromadiolone, Brodifacoum, or Diphacinone,
shall not be used.”

The applicant shall inform the Executive Director of any changes to the project
required by the Planning Director. Such changes shall not be incorporated into
the project until the applicant obtains a further Commission amendment to this
coastal development permit, unless the Executive Director determines that no
amendment is legally required.

FINDINGS & DECLARATIONS

The Commission hereby finds and declares the following:
1.

Incorporation of Substantial Issue Findings

The Commission hereby incorporates by reference the Substantial Issue Findings contained in
the Commission staff report dated September 1, 2005.
2.

Project Setting
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The project site is located on the North Spit (Samoa Peninsula) of Humboldt Bay, in the
unincorporated community of Manila, on the west side of Peninsula Drive, approximately 500
feet north of the southern intersection of Peninsula Drive with New Navy Base Road, at 1401
Peninsula Drive (APN 401-011-28) in Humboldt County (see Exhibit Nos. 1, 2, and 3).
The subject property is a relatively flat area (2-3% slope) and is approximately 101 feet x 290
feet, comprising approximately 0.62 acres. Access to the site is via Peninsula Drive, a Countymaintained roadway. Water and sewer services are provided by the Manila Community Services
District. The site is located within the County’s urban limit line.
The site is designated Residential Single Family (RL) in the Humboldt Bay Area Plan (HBAP)
segment of the certified Humboldt County LCP, and is zoned Residential Single Family (RS-5)
with an archaeological resources (A) combining zone. The RL designation is applied in urban
areas of the County where topography, access, utilities and public services make the area suitable
for low-density residential development. Land to the north of the subject site is designated, zoned
and developed for residential use. Land to the west of the site is zoned and planned for resource
protection and includes coastal dune and dune forest habitats. The Manila Dunes Recreation
Area is located to the north and west of the site. There has historically been some public use of
footpaths and other areas of the southern portion of the property to connect to a single more
definitive trail just to the south of the subject property that leads out to an adjacent parcel owned
by the Manila Community Services District, which lies to the west of the property and leads west
to the open dunes and beaches.
Winzler and Kelly Consulting Engineers prepared a wetland delineation dated February 2005
and determined that the subject property (APN 401-011-028) and the adjacent property to the
south (APN 401-011-023) contain palustrine wetlands adjacent to the entire length of the parcel
and extending across the southeast corner of the site (see Exhibit No. 10). According to the
wetland delineation, vegetation at and adjacent to the site includes Arroyo willow (Salix
lasiolepis), Slough sedge (Carex obnupta), Hairy willow-herb (Epilobium ciliatum), California
blackberry (Rubus ursinus), and Common horsetail (Equisetum arvense).
The bulk of the subject parcel, outside of the delineated wetland, consists of level, sandy terrain
sparsely vegetated with a mix of native and nonnative dune species such as Beach buckwheat
(Eriogonum latifolium), Goldenrod (Solidago spathulata), Beach strawberry (Fragaria
chiloensis), Beach evening primrose (Camissonia cheiranthifolia), Ripgut brome (Bromus
diandrus), Sweet vernal grass (Anthoxanthum odoratum), Hairy cat’s-ear (Hypochaeris
radicata), and others.
The land adjacent to the subject parcel to the west consists of open and forested dunes with
scattered dune forest species such as Beach pine (Pinus contorta ssp. contorta), Douglas-fir
(Pseudotsuga menziesii), bearberry (Arctostaphylos uva-ursi), silk-tassel (Garrya elliptica), wax
myrtle (Morella californica), and others. This land is planned and zoned for resource protection,
and various public trails bisect the area.
3.

Project Background
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In September 2003, the Humboldt County Planning Commission approved a subdivision and
coastal development permit (County Permit No. CDP-02-106) to divide a 1.19-acre parcel into
two parcels of 0.59 acres (“Parcel 1”) and 0.65 acres (“Parcel 2”, the subject parcel) (see Exhibit
No. 13). Parcel 1 (the adjacent parcel to the north of the subject parcel) is developed with an
existing single-family residence, and Parcel 2, the subject property, is undeveloped. The
subdivision approval was conditioned to require a 100-foot setback between the building site on
Parcel 2 and adjacent wetlands, as well as other standard requirements for development in the
coastal zone. In the County’s review and approval of the subdivision, the location of the
adjacent wetlands was based on the resource inventory maps of the County’s LCP rather than on
a site-specific wetland delineation. Following the recordation of the subdivision, a site-specific
wetland delineation was prepared that determined the extent of the wetlands on and adjacent to
Parcel 2 was more extensive than as shown on the County’s resource inventory maps. As a
result, it was determined that there was not adequate area at the site to provide a 100-foot setback
between the building site and the delineated wetland.
On July 21, 2005, the Humboldt County Planning Commission conditionally approved a coastal
development permit modification (CDP-02-106M) to allow for the following: (1) reduction of
the wetland setback from 100 feet to 15-50 feet; and (2) construction of an approximately 1,600square-foot single-family residence with a maximum height of 20 feet above grade. The
approved permit imposed several special conditions including (a) a landscaping plan be prepared
for the wetland buffer setback area consistent with the recommendations of the wetland
delineation (prepared by Winzler and Kelly dated February 2005) and the approved plot plan,
and that the landscaping be maintained in a clean and healthy condition; and (b) placing and
maintaining construction fencing along the wetland buffer plantings prior to, and during, project
construction. See Exhibit No. 12 for more details.
The County’s approval of the coastal development permit modification was appealed to the
Coastal Commission August 18, 2005 (Exhibit No. 11), and on September 14, 2005 the Coastal
Commission found that the appeal raised a substantial issue with respect to the consistency of the
project as approved by the County with the wetland protection provisions of certified LCP,
including HBAP Policy 3.30(B)(6) and Coastal Zoning Regulations Sections 313-125.7, 313125.8, and 312-39.15.
3.

Permit Modification Description & Modifications

As approved by the County under CDP-02-106M, the coastal development permit modification
involved modifying the permit’s terms and conditions to allow the following: (1) reduction of the
wetland setback from 100 feet to 15-60 feet; and (2) construction of an approximately 1,600square-foot single-family residence with a maximum height of 20 feet above grade. For the
purposes of the Commission’s de novo review, the applicant submitted additional information
after the County originally approved the project including (1) an alternatives analysis and
assessment of habitat values for establishing adequate wetland setback (Exhibit No. 7); (2) an
environmentally sensitive habitat area assessment for coastal dunes on the property (Exhibit No.
7); (3) information to evaluate the project’s consistency with Section 30010 of the Coastal Act
(takings analysis); and (4) an offer to dedicate a 10-foot-wide public access trail through the

A-1-HUM-05-041 de novo
PHILIP KABLE
Page 20

property that is equivalent in time, place, and manner to the existing prescriptive easement
through the property (Exhibit No. 8).
As currently proposed (see Exhibit No. 4), the project has been amended from the original
approval (see Exhibit Nos. 5 and 12) to (1) shift the proposed residence approximately 40 feet
westward and 10 feet northward and modify its design (including narrowing the width) to
increase the buffer between the house and the wetland to a minimum of ~83-100 feet (originally
it was ~60 feet); (2) narrow the driveway to increase the buffer between the driveway and the
wetland to a minimum of ~15-60 feet (from the original design of ~15-25 feet); (3) plant a
vegetation buffer comprised of native, regionally appropriate species between all development
and the wetland; and (4) record an offer to dedicate a 10-foot-wide public access easement across
the property that connects with an existing beach access trail on the adjacent parcel (compare
Exhibit Nos. 4 and 5 for proposed modifications). The proposed offer to dedicate the public
access easement and the conditions under which the offer would be recorded and public access
use allowed are further discussed in Finding No. 6 (Public Access).
4.

Planning & Locating New Development

Coastal Act Section 30250(a) states, in part, the following:
(a) New residential, commercial, or industrial development, except as otherwise
provided in this division, shall be located within, contiguous with, or in close proximity
to, existing developed areas able to accommodate it or, where such areas are not able to
accommodate it, in other areas with adequate public services and where it will not have
significant adverse effects, either individually or cumulatively, on coastal resources.
Section 30250(a) of the Coastal Act states that new development shall be located in or near
existing developed areas able to accommodate it or in other areas with adequate public services
and where it will not have significant adverse effects on coastal resources. The intent of this
policy is to channel development toward more urbanized areas where services are provided and
potential impacts to resources are minimized.
The subject property is located within a developed residential area zoned Residential SingleFamily with 5,000-square-foot minimum parcel sizes, where 3-7 residential units per acre is a
principally permitted use. Therefore, the proposed residential use would be located in a
developed area planned for such use.
The subject parcel is located in an area served by the Manila Community Services District that
would serve the proposed residence with municipal water and sewer service. Thus, the area has
adequate services to accommodate the proposed residence.
The amended residential development would be located adjacent to a delineated wetland and
sensitive dune habitat. As discussed in Finding No. 5 below, the amended development has been
conditioned to minimize potential impacts to wetlands and other environmentally sensitive
habitat areas.
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The subject parcel is located in a designated archaeological combining zone indicating potential
archaeological resources. As discussed in Finding No. 7 below, the amended development has
been conditioned to minimize potential impacts to archaeological resources.
Therefore, the Commission finds that as conditioned, the amended development is consistent
with Coastal Act Section 30250(a) in that it is located in a developed area, it has adequate water
and sewer capability to accommodate it, and it will not cause significant adverse effects, either
individually or cumulatively, on coastal resources.
5.

Protection of Wetlands, Water Quality, & Environmentally Sensitive Habitat Areas

The single family residence, as proposed, would be located a minimum of 83-100 feet from the
delineated one parameter wetland (which is dominated by willows), and the proposed driveway
would be located a minimum of 15-30 feet from the delineated wetland. Additionally, the single
family residence, as proposed, would be located approximately 35 feet from coastal dune ESHA,
as detailed in Finding No. 5-B below. Finally, the proposed single family residence would be
located approximately 300 feet from an osprey nest that was documented as active in 2005.
Osprey (Pandion haliaetus) is listed as a Species of Concern by the Department of Fish and
Game and meets the County LCP and Coastal Act definitions of ESHA (see Finding 5-C below).
LCP Policies and Standards:
Humboldt Bay Area Plan Policy 3.30 states the following, in applicable part, with regard to
environmentally sensitive habitat areas:
*** 30240.
(a) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on such resources shall
be allowed within such areas.
(b) Development in areas adjacent to environmentally sensitive habitat areas and
parks and recreation areas shall be sited and designed to prevent impacts which would
significantly degrade such areas, and shall be compatible with the continuance of such
habitat areas.
…
B.

DEVELOPMENT POLICIES
…

1.

Identification of Environmentally Sensitive Habitats
a.

Environmentally sensitive habitats within the Humboldt Bay Planning Area include:
(1) Wetlands and estuaries, including Humboldt Bay and the mouth of the Mad
River.
(2)

Vegetated dunes along the North Spit to the Mad River and along the South Spit.

(3) Rivers, creeks, gulches, sloughs and associated riparian habitats, including Mad
River Slough, Ryan Slough, Eureka Slough, Freshwater Slough, Liscom Slough, Fay
Slough, Elk River, Salmon Creek, and other streams.
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(4)
6.

Critical habitats for rare and endangered species listed on state or federal lists.
…

Wetland Buffer
a.

No land use or development shall be permitted in areas adjacent to coastal wetlands,
called Wetland Buffer Areas, which degrade the wetland or detract from the natural
resource value. Wetland Buffer Areas shall be defined as:
(1) The area between a wetland and the nearest paved road, or the 40 foot contour
line (as determined from the 7.5' USGS contour maps), whichever is the shortest
distance, or,
(2) 250 feet from the wetland, where the nearest paved road or 40 foot contour
exceed this distance, or
(3) Transitional Agricultural lands designated Agriculture Exclusive shall be
excluded from the wetland buffer.

b.

New development; except for:
(1)

development permitted in 3.30B2,3, and 4

(2)

wells in rural areas; and

(3)

new fencing, so long as it would not impede the natural drainage.

shall be sited to retain a setback from the boundary of the wetland sufficient to prevent
adverse effects to the wetland’s habitat values.
c.

within an urban limit line, the setback shall be either 100 feet or the average setback of
existing development immediately adjacent as determined by the “string line method.”
That method shall be used which provides development setbacks similar to those
occurring on adjacent parcels and adequately protects the wetland. (emphasis added)
…

e.

In both urban and rural areas, setbacks of less than the distance specified above may
be permitted only when the prescribed buffer would prohibit development of the site for
principle use for which it is designated. Any such reduction in setback shall still retain
the maximum setback feasible, and may require mitigation measures, in addition to
those specified below, to ensure new development does not adversely affect the
wetland’s habitat values. (emphasis added)

f.

All new development within the wetland buffer shall include the following mitigation
measures: (emphasis added)
(1)

Not more than 25% of the lot surface shall be effectively impervious.

(2) The release rate of storm runoff to adjacent wetlands shall not exceed the natural
rate of storm runoff for a 50 year storm of 10 minute duration.
(3)

Storm water outfalls, culverts, gutters, and the like shall be dissipated.

(4) Septic systems or alternative waste disposal systems must meet standards of the
Humboldt-Del Norte Health Department and the Regional Water Quality Control
Board.
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(5) Areas disturbed during construction, grading, etc., within 100 feet of the mean
high water line, shall be restored to original contours and sufficiently and promptly
replanted with vegetation naturally occurring in the immediate area.
(6) Development and construction shall minimize cut and fill operations and erosion
and sedimentation potentials through construction of temporary and permanent
sediment basins, sediment basins, seeding or planting bare soil, diversion of runoff
away from graded areas and areas heavily used during construction, and, when
feasible, avoidance of grading during the rainy season (November through April).
…
8.
***

Coastal Streams, Riparian Vegetation And Marine Resources
Marine resources shall be maintained, enhanced, and, where feasible, restored. Special
protection shall be given to areas and species of special biological or economic
significance. Use of the marine environment shall be carried out in a manner that will
sustain the biological productivity of coastal waters and that will maintain healthy
populations of all species of marine organisms adequate for long-term commercial,
recreational, scientific, and educational purposes.

*** 30231.
The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine organisms
and for the protection of human health shall be maintained and, where feasible, restored
through, among other means, minimizing adverse effects of waste water discharges and
entrainment, controlling runoff, preventing depletion of ground water supplies and
substantial interference with surface waterflow, encouraging waste water reclamation,
maintaining natural vegetation buffer areas that protect riparian habitats, and
minimizing alteration of natural streams.

Humboldt County Zoning Regulations (CZR) Section 312-39.15 states the following with regard
to wetland buffers:
39.15.1 Development will be sited and designed to prevent impacts which would significantly
degrade wetland habitat areas, and shall be compatible with the continuance of such
habitat areas; and
39.15.2 The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine organisms
shall be maintained, and where feasible, restored.

CZR Section 313-125 states the following with regard to Wetland Buffer Areas:
125.1

Purpose. The purpose of these regulations is to ensure that any development permitted
in lands adjacent to coastal wetlands will not degrade the wetland and detract from
its natural resource value, and will incorporate such features into the development
site design without significant impact.
…

125.5

Definitions. Wetland buffer areas shall be defined as:
125.5.1

The area between a wetland and the nearest paved road or the forty (40)
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foot contour line (as determined from the 7.5-minute USGS contour maps),
whichever is the shortest distance; or
125.5.2

250 feet from the wetland, where the nearest paved road or forty foot
(40') contour exceed this distance.

125.5.3

Transitional Agricultural Lands zoned AE are excluded from the wetland
buffer.
…

125.7

Development Permitted Within Coastal Wetland Buffer Areas with Supplemental
Setback. Developments not listed as permitted uses within subsection 313-125.6
may be permitted if they maintain the following setbacks from the boundary of the
wetland
125.7.1

Within an urban limit line: the setback from the boundaries of the
wetland shall be either 100 feet or the average setback of existing development
immediately adjacent as determined by the “stringline method” as described in
the definitions in this Chapter, Section C: Index of Definitions of Language and
Legal Terms. (emphasis added)

125.7.2
Outside an urban limit line: The setback shall be between 100 and 200
feet, depending upon the size and sensitivity of the wetland, drainage boundaries,
vegetation, adjacent uses, and the potential impacts of the project on the wetland
habitat values. The precise width of the setback shall be sufficient to prevent
significant effects to the wetland.
125.7.3
Reduction of Required Setback: In both urban and rural areas, setbacks
of less than the distance specified in this section may be permitted only when:
125.7.3.1
The applicant for the proposed development demonstrates, to the
satisfaction of the County, that a setback of less than the distance
specified will not result in significant adverse impacts to the wetland
habitat and will be compatible with the continuance of such habitats.
125.7.3.2
Any such reduction in development setback may require
mitigation measures, in addition to those specified below, to ensure new
development does not adversely affect the wetland habitat values.

(emphasis added)
125.8

Required Findings. Development within Coastal Wetland Buffer Areas shall be permitted only if
the applicable Resource Protection Impact Findings in Chapter 2, Procedures,
Supplemental Findings (312-39.15), are made.

125.9

Required Mitigation. All development permitted within wetland buffer areas shall be required to
include the following mitigation measures: (emphasis added)
125.9.1

Coverage of the lot or parcel with impervious surfaces shall not exceed
twenty-five percent (25%) of the total lot area;
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125.9.2

The release rate of stormwater runoff to adjacent wetlands shall not
exceed the natural rate of stormwater runoff for a 50-year storm of 10-minute
duration;

125.9.3

Stormwater outfalls, culverts, gutters, and the like, shall be dissipated,
and where feasible, screened;

125.9.4

Areas disturbed during construction, grading, etc., within 100 feet of the
boundary of the wetland shall be restored to original contours and sufficiently
and promptly replanted with vegetation naturally occurring in the immediate
area;

125.9.5

Development and construction shall minimize cut-and-fill operations and
erosion and sedimentation potential through construction of temporary and
permanent sediment basins, seeding or planting bare soil, diversion of runoff
away from grading areas and areas heavily used during construction, and, when
feasible, avoidance of grading during the rainy season (November through
April).

Consistency Analysis:
A.

Protection of Wetlands & Adequacy of Proposed Wetland Setback

Two types of wetlands were delineated in the 2005 delineation by Winzler & Kelly (Exhibit No.
10). A Palustrine Persistent Emergent Seasonally Flooded wetland, which has hydrophytic
vegetation, hydric soils, and wetland hydrology, occurs at the base of the slope of a sand berm on
the southeastern portion of the property and northern edge of the adjacent parcel to the south.
This wetland is dominated by arroyo willow (Salix lasiolepis), slough sedge (Carex obnupta),
hairy willow-herb (Epilobium ciliatum), California blackberry (Rubus ursinus), and common
horsetail (Equisetum arvense). This three-parameter wetland is bordered along its northern edge
by a strip of mature willow trees. This strip of willows was delineated as a one-parameter
wetland in the Winzler & Kelly report, the boundary of which is shown on Exhibit No. 4. The
one-parameter willow wetland is approximately 15-25 wide feet in most places. [Note: The
three-parameter wetland boundary is not shown on the attached site plan map, Exhibit No. 4.]
The wetland delineation report describes the primary functions of the wetlands on the subject
property as hydrological and biological. The wetlands are influenced by accumulated rainfall,
surface runoff, and high groundwater. During high precipitation events the wetlands act like
sponges to reduce flooding impacts. As a secondary function, the wetlands house invertebrates
that are fed upon by birds and mammals. The willows provide cover and breeding habitat for
birds and small mammals, and may serve as a migratory corridor. The upland edge of the
delineated one-parameter wetland on the property “appears to have been impacted by historic,
natural or man made sand movement” (Exhibit No. 10).
Per Policy 3.30(B)(6)(c) of the HBAP and Section 313-125.7.1 of the CZR, the prescribed
wetland setback for development on the subject parcel, which is within the urban limit line, is to
be 100 feet or the average setback of existing development immediately adjacent as determined
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by the “string line method.” There is currently no existing residential or other type of
development within 100 feet of the wetland (Peninsula Drive and New Navy Base Road lie
immediately adjacent to the wetland to the east, and parcels to the west and south are
undeveloped). Therefore, the appropriate wetland setback for the subject development should be
100 feet. However, CZR Section 313-125.7.3 allows for reduced wetland setbacks if it is
demonstrated that the proposed reduced setback will not result in significant adverse impacts to
the wetland habitat and will be compatible with its continuance. Furthermore, HBAP Policy
3.30(B)(6)(e) allows for reduced setbacks in situations when the prescribed buffer would prohibit
development of the site for the principal use for which it is designated. In this case, the proposed
single family residence is a principally permitted use for the parcel’s single-family residential
planning and zoning.
There are several reasons to site development appropriately back from wetlands. Setback areas
serve to protect wetlands from the direct effects of nearby disturbance. Furthermore, they can
provide necessary habitat for organisms that spend only a portion of their life in the wetland such
as amphibians, reptiles, birds, and mammals. Additionally, setback areas provide obstructions
which help minimize the entry of domestic animals and humans to wetlands. These undisturbed
areas also provide visual screening between wetland species that are sensitive to human impacts,
such as lighting. Finally, setback areas can also reduce noise disturbances to wetland species
from human development.
As proposed, the single family residence would be located a minimum of 83 feet from the
delineated one parameter wetland (willow strip) at one point (due to the irregular shape of the
wetland, see Exhibit No. 4), and the proposed driveway would be located a minimum of 15 feet
from the one-parameter wetland at one point. The delineated three-parameter wetland is located
an additional 15-65 feet away from (to the south of) the proposed residence and driveway
development (see Exhibit No. 4 for reference).
The local record contains and the applicant has submitted various reports and correspondences
which address the adequacy of the proposed wetland buffer to protect the wetland habitat. These
include an alternatives analysis and assessment of habitat values for establishing adequate
wetland setback by Winzler & Kelly, dated February 16, 2006 (Exhibit No. 7) and an alternatives
analysis for the placement and design of the proposed residence by Omsberg & Preston, dated
December 20, 2006 (Exhibit No. 7).
The alternatives analysis prepared by Winzler & Kelly (Exhibit No. 7) addresses the adequacy of
the proposed wetland setback in relation to the following factors: (1) resident and migratory
species that inhabit or utilize the various affected wetlands; (2) resting, feeding, breeding, and
nesting requirements of resident and migratory species; (3) susceptibility of documented species
to site disturbance; (4) the species’ transitional habitat needs between the wetland and proposed
development; and (5) qualitative and quantitative analysis of potential development disturbances.
The analysis concludes that the proposed reduced setback is not likely to affect the existing
wetland function for the following reasons:
•

The riparian habitat, which would be closest to the proposed development, already is
growing in what appears to be 5 to 6 feet of sand before any expected appearance of
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groundwater, thereby minimizing the potential for impacts to the adjacent wetland
relationship to groundwater.
•

The subject site is entirely comprised of sand substrate; therefore all or most water
runoff from the driveway or house site would be absorbed in the sand and not run
directly into the adjacent wetlands.

•

Because the adjacent riparian and salt marsh habitats currently are experiencing levels
of bird species use, which do not seem to be adversely affected by the immediate
highway functions (i.e., proximity to New Navy Base Road noise and traffic), a
residential house would not conceivably impact those species that occur in the
wetland habitats.

•

The proposed driveway, which will be as close as 15 feet from the wetland, is not
expected to cause a significant impact to the existing wetland habitats because the
entrance to the driveway is an existing access that is currently graveled, so the
proposed extension and improvement of the driveway will not result in a land use that
is significantly different from existing conditions.

The Winzler & Kelly analysis recommends the following mitigation measures for the proposed
development on the parcel to minimize potential impacts on adjacent wetlands and ESHA: (1)
retention of existing willow vegetation where at all possible; (2) no structures within the existing
riparian and seasonal freshwater wetlands; (3) planting of native tree and shrub species to
enhance the wetland buffer; (4) prohibiting unattended cat and dog house pets from roaming the
adjoining wetland or coastal dune habitats; (5) prohibiting pets of any kind from being left
unattended outside to disturb wildlife; and (6) prohibiting the installation of any unshieled light
fixture on the property or the erection of any elevated light structure.
The Commission’s ecologist, Dr. John Dixon, visited the property and is in agreement with the
applicant’s reduced wetland setbacks and, for the most part, the proposed mitigation
recommendations. Dr. Dixon finds that the proposed development, and even allowing the
residence and its yard to encroach to within 50 feet of the wetlands, with the incorporation of
appropriate mitigation measures (discussed below), will not likely adversely affect wetland
resources.
Regarding development of the driveway, such development is proposed to occur within 15 feet
of the delineated one-parameter wetland. Due to the parcel’s configuration in relation to
Peninsula Drive and the presence of wetlands across nearly the entire eastern and southeastern
edge of the parcel, the proposed driveway is located as far back from the delineated wetlands as
possible. On average, the proposed driveway will be over 50 feet (15-100 feet) from the
delineated one-parameter wetland (see Exhibit No. 4 for reference).
Winzler & Kelly, in a February 16, 2006 letter (Exhibit No. 7), analyzed the adequacy of the
proposed driveway setback from the wetlands and found that the driveway placement “would not
cause a significant impact to the existing habitat than that which is already present in the form of
Peninsula Drive or the more substantial Highway 255 [New Navy Base Road], both of which
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have crossed wetlands that were cleared and have remnant wetland habitats that still remain…
[which] …are in fine health, support a wide variety of species and would be readily tolerant of a
single lane road or residential home” (Winzler & Kelly 2006, page 6). The letter further notes
that entrance to the proposed driveway is an existing access road that was rocked in 1964 to
provide construction vehicles access to the installation sites of the high tension wires.
Despite the Winzler & Kelly conclusion, the Commission recognizes that paving a driveway (10feet wide at entrance and increasing to approximately 25-feet wide at the new residence), which
will be sited as close as 15 feet from the wetland, has the potential to adversely impact coastal
water quality through the removal of native vegetation, increase of impervious surfaces, increase
of runoff, erosion, and sedimentation, introduction of pollutants such as petroleum, cleaning
products, pesticides, and other pollutant sources. As stated above, Policy 3.30(B)(8) of the
certified HBAP requires that the biological productivity and quality of coastal waters and
wetlands be maintained and, where feasible, restored by minimizing the adverse effects of waste
water discharges and entrainment, controlling runoff, maintaining natural vegetation buffers, and
other means.
As discussed above, the Winzler & Kelly analysis recommends various mitigation measures to
minimize the proposed development’s potential impacts on adjacent wetlands and ESHA.
Although these mitigation measures generally are appropriate, they do not go far enough or are
not specific enough to ensure protection of wetland resources on the site. For example, the
proposed planting of native tree and shrub species to enhance the wetland buffer is appropriate,
but it does not specify exactly where the plants are to be installed or that the species to be planted
should be regionally appropriate and habitat specific. As another example, although the
mitigation recommendations include a measure to prohibit “unattended cat and dog house pets
from roaming the adjoining wetland or coastal dune habitats,” no specific measures are
recommended to ensure that normal residential-associated activities and impacts are kept out of
the sensitive habitats and associated setback areas. Furthermore, the proposed mitigation
measures do not include those listed in HBAP Policy 3.30(B)(6)(f), which are designed to protect
wetlands and water quality.
The Winzler & Kelly buffer recommendations do not take into account the need to provide for a
buffer as well from the coastal dune ESHA that exists adjacent to the western boundary of the
subject property. As discussed in Finding 5-B (Protection of Coastal Dune ESHA and Adequacy
of the Proposed Setback), the Commission has determined that a 50 foot buffer needs to be
provided between the coastal dune habitat and the proposed residential development. Adjusting
the site plan to provide for such a coastal dune habitat has the effect of reducing the available
area for residential development and making it infeasible to provide as large a wetland buffer as
recommended by Winzler & Kelly. However, Dr. Dixon believes that a 50-foot buffer
established (see Exhibit No. 6) between the edge of the delineated one-parameter wetland and
the proposed single family residence and associated yard area would be sufficient at this
particular site. Only incidental development will be allowed within this buffer area, such as the
public easement over the existing trail (see Finding No. 6 below) and native plant landscaping
necessary to enhance the effectiveness of buffer. Dr. Dixon also recommends that a 5-foot-high
solid board or wire fence be installed between the proposed residence and its yards and the buffer
area. The purpose of establishing the 50-foot buffer and fence is to ensure that the residence
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itself and all yard development and activities associated with residential living are maintained an
adequate distance away from the wetlands to ensure their protection. This buffer area will help
protect wetlands from the direct effects of nearby disturbance, provide necessary habitat for
organisms that spend only a portion of their life in the wetland such as amphibians, reptiles,
birds, and mammals, provide obstructions which help minimize the entry of domestic animals
and humans to wetlands, provide visual screening between wetland species that are sensitive to
human impacts, such as lighting, and reduce noise disturbances to wetland species from human
development.
Therefore, to ensure that residential development does not encroach into the wetland ESHA or
the recommended 50-foot buffer area, the Commission attaches Special Condition No. 8.
Among other things, this condition requires the recordation of an open space deed restriction
over all areas within 50 feet of the exterior boundary of delineated wetlands and all areas south
of the proposed driveway, as generally depicted on Exhibit No. 6. The area of the property
unaffected by the open space deed restriction (except for the driveway) becomes a building
envelope within which the authorized 1,760-square-foot residence and associated yards and other
residential development must be located. The deed restriction must be submitted for the review
and approval of the Executive Director prior to recordation. The deed restriction would prohibit
all development in the affected area except for the removal of non-native vegetation; planting
and maintenance of required landscaping; installation of erosion control measures; erection of
protective fencing; planting of native vegetation to improve the habitat value; maintenance of
utility lines; removal of debris and unauthorized structures; and the installation and maintenance
of public access improvements. The Commission notes that the requirement of Special
Condition No. 15 to record a deed restriction will ensure that both the applicant and future
purchasers of the property are notified of the prohibitions on development within the Martin
Creek ESHA and buffer area.
Special Condition No. 7 requires the submittal of final design plans, including site, floor plan,
and building elevations, that demonstrate that all of the residential improvements except the
driveway will be located within the building envelope and outside of the open space area.
Special Condition No. 1 requires the applicant to erect a minimum 5-foot-high solid board or
wire fence around the margins of the open space area as shown on Exhibit No. 6. Special
Condition No. 2 requires that the applicant submit, prior to issuance of the permit for the review
and approval of the Executive Director, a landscaping plan for the wetland buffer area that
substantially conforms to the applicant’s proposed planting as seen on Exhibit Nos. 4 and 6, but
which also includes the following specifications: (1) only native trees and shrubs of local genetic
stock that are appropriate to northern coastal dunes habitats shall be used; and (2) fencing as
directed in Special Condition No. 1 above shall be erected between the proposed development
and the plantings. These requirements will provide an effective wetland buffer that will be
enhanced with native vegetation and be free from residential activities and associated
disturbance.
The Commission finds that the ESHA located adjacent to the site could be adversely affected if
non-native, invasive plant species were introduced in general landscaping at the site. Introduced
invasive exotic plant species could physically spread into the ESHA and displace native wetland
vegetation to the south or native dune vegetation to the west, thereby disrupting the values and
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functions of the adjacent ESHAs. The seeds of exotic invasive plants could also be spread to
nearby ESHA by wind dispersal or by birds and other wildlife. The applicant is not proposing
any landscaping as part of the proposed project. However, to ensure that the ESHA near the site
is not significantly degraded by any future landscaping that would contain invasive exotic
species, the Commission attaches Special Condition No. 2 that requires only native and/or noninvasive plant species be planted at the site. In addition, Special Condition No. 15 requires
recordation of a deed restriction that imposes the special conditions of the permit as covenants,
conditions, and restrictions on the use of the property which would ensure that all future owners
of the property are aware of the landscaping restriction.
To help in the establishment of vegetation, rodenticides are sometimes used to prevent rats,
moles, voles, gophers, and other similar small animals from eating the newly planted saplings.
Certain rodenticides, particularly those utilizing blood anticoagulant compounds such as
brodifacoum, bromadiolone and diphacinone, have been found to pose significant primary and
secondary risks to non-target wildlife present in urban and urban/wildland areas. As the target
species are preyed upon by raptors or other environmentally sensitive predators and scavengers,
these compounds can bio-accumulate in the animals that have consumed the rodents to
concentrations toxic to the ingesting non-target species. Therefore, to minimize this potential
significant adverse cumulative impact to environmentally sensitive wildlife species, the
Commission attaches Special Condition No. 2 prohibiting the use of specified rodenticides on the
property governed by CDP No. A-1-HUM-05-041. The required recordation of a deed
restriction identifying all applicable special conditions attached to the permit will provide notice
to future owners of the terms and limitations placed on the use of the property.
The Commission notes that future minor incidental development normally associated with single
family residences such as additions to the residence, construction of outbuildings, decks and
patios, or installation of landscaped areas could be sited and designed in a manner that could
compromise the value of the buffer and have potentially adverse impacts on the environmentally
sensitive habitat area. Many of these kinds of development are normally exempt from the need
to obtain a coastal development permit under Section 30610(a) of the Coastal Act. Thus, the
Commission would not normally be able to review such development to ensure that impacts to
sensitive habitat are avoided. To avoid such impacts to coastal resources from the development
of otherwise exempt additions to existing homes, as discussed above, Section 30610(a) requires
the Commission to specify by regulation those classes of development which involve a risk of
adverse environmental effects and require that a permit be obtained for such improvements.
Pursuant to Section 30610(a) of the Coastal Act, the Commission adopted Section 13250 of Title
14 of the California Code of Regulations (CCR). Section 13250(b)(6) specifically authorizes the
Commission to require a permit for additions to existing single family residences that could
involve a risk of adverse environmental effect by indicating in the development permit issued for
the original structure that any future improvements would require a development permit. As
noted above, certain additions or improvements to the approved residence could involve a risk of
adverse impacts to the ESHA on the site. Therefore, in accordance with provisions of Section
13250 (b)(6) of Title 14 of the CCR, the Commission attaches Special Condition No. 16 which
requires a coastal development permit or a permit amendment for all additions and
improvements to the residence on the subject parcel that might otherwise be exempt from coastal
permit requirements. This condition will allow future development to be reviewed by the
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Commission to ensure that future improvements will not be sited or designed in a manner that
would result in adverse impacts to the ESHA on the site. Special Condition No. 15 also requires
recordation of a deed restriction to ensure that all future owners of the property are aware of the
requirement to obtain a permit for development that would otherwise be exempt. This
requirement will reduce the potential for future landowners to make improvements to the
residence without first obtaining a permit as required by this condition.
If not restricted, exterior lighting associated with the proposed development could adversely
affect nocturnal wildlife using the wetland habitats. For example, many species avoid areas with
excessive lighting, and some species simply stop reproducing if habitat destruction from overly
bright lights becomes too severe. Furthermore, as discussed in more detail below in Finding No.
8, exterior lighting associated with the proposed development also could adversely affect visual
resources in the area if the lighting were allowed to shine skyward and beyond the boundaries of
the parcel. The glow of lighting emanating above the subject property would be visible from
public vantage points. Such lighting would not be compatible with the character of the area, as
the Manila area has relatively minimal lighting. To reduce the impacts of exterior lighting
associated with the proposed development on coastal resources, the Commission therefore
attaches Special Condition No. 3, which requires that all exterior light be the minimum necessary
for the safe ingress, egress, and use of the structures and be low-wattage, non-reflective,
shielded, and have a directional cast downward. These limitations on the lighting will ensure
that the project, as conditioned, will not cast a skyward glow that would be harmful to wildlife
using the nearby sensitive habitats and incompatible with the rural character of the area. As
discussed above, Special Condition No. 15 requires the applicant to record a deed restriction
detailing the specific development authorized under the permit, identifying all applicable special
conditions attached to the permit, and providing notice to future owners of the terms and
limitations placed on the use of the property, including these lighting restrictions to protect
biological and visual resources.
As discussed above, the proposed development will result in an increase in impervious surfaces,
which in turn decreases the infiltrative function and capacity of existing permeable land on site.
The reduction in permeable space therefore leads to an increase in the volume and velocity of
stormwater runoff that can be expected to leave the site. Further, pollutants commonly found in
runoff associated with residential use include petroleum hydrocarbons, including oil and grease
from vehicles; heavy metals; synthetic organic chemicals including paint and household
cleaners; soap and dirt from washing vehicles; dirt and vegetation from yard maintenance; litter;
fertilizers, herbicides, and pesticides; and bacteria and pathogens from animal waste. The
discharge of these pollutants to coastal waters can cause cumulative impacts such as
eutrophication and anoxic conditions resulting in fish kills and diseases and the alteration of
aquatic habitat, including adverse changes to species composition and size; excess nutrients
causing algae blooms and sedimentation increasing turbidity, which reduce the penetration of
sunlight needed by aquatic vegetation which provide food and cover for aquatic species;
disruptions to the reproductive cycle of aquatic species; and acute and sublethal toxicity in
marine organisms leading to adverse changes in reproduction and feeding behavior. These
impacts reduce the biological productivity and the quality of coastal waters and wetlands, reduce
optimum populations of marine organisms, and have adverse impacts on human health.
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Therefore, in order to find the proposed development consistent with the water and marine
resource protection policies of the certified LCP, the Commission attaches Special Condition No.
4. The condition requires the applicant to submit a drainage plan for review and approval of the
Executive Director prior to the issuance of the coastal development permit. The drainage plan
shall demonstrate that the runoff from the site, including roof gutters, is collected and directed
away from the ESHA in a non-erosive manner into pervious areas on the site to achieve
infiltration to the maximum extent practicable. Section 313-125.9 of the certified Coastal
Zoning Regulations require various mitigation measures in wetland buffer areas including (1)
coverage of the lot or parcel with impervious surfaces shall not exceed 25 percent of the total lot
area; (2) the release rate of stormwater runoff to adjacent wetlands shall not exceed the natural
rate of stormwater runoff for a 50-year storm of 10-minute duration; (3) stormwater outfalls,
culverts, gutters, and the like, shall be dissipated, and where feasible, screened; (4) areas
disturbed during construction, grading, etc., within 100 feet of the boundary of the wetland shall
be restored to original contours and sufficiently and promptly replanted with vegetation naturally
occurring in the immediate area; and (5) development and construction shall minimize cut-andfill operations and erosion and sedimentation potential through construction of temporary and
permanent sediment basins, seeding or planting bare soil, diversion of runoff away from grading
areas and areas heavily used during construction, and, when feasible, avoidance of grading
during the rainy season (November through April). Therefore, the Commission requires Special
Condition Nos. 4 and 5. Special Condition No. 4 requires the applicant to submit a drainage plan
for the Executive Director’s review and approval that demonstrates that drainage from the site
will not adversely impact adjacent wetlands and sensitive habitats. Special Condition No. 5
requires the applicant to submit an erosion and runoff control plan for the construction phase of
the project that requires, in part, (1) design elements and/or Best Management Practices (BMPs)
which will serve to minimize the volume and velocity of stormwater runoff leaving the
developed site, and to capture sediment and other pollutants contained in stormwater runoff from
the development, by facilitating on-site infiltration and trapping of sediment generated from
construction; (2) soil grading activities shall be limited to the dry season; (3) a physical barrier
consisting of silt fencing and/or bales of straw shall be erected downslope of any construction
areas; (4) vegetation on the site shall be maintained to the maximum extent possible. These two
conditions also incorporate the mitigation measures listed in CZR Section 313-125.9.
As noted above, Policy 3.30(B)(6)(c) of the HBAP and Section 313-125.7.1 of the CZR would
normally require a wetland setback for development of 100 feet in this case. However, CZR
Section 313-125.7.3 allows for reduced wetland setbacks if it is demonstrated that the proposed
reduced setback will not result in significant adverse impacts to the wetland habitat and will be
compatible with its continuance. Furthermore, HBAP Policy 3.30(B)(6)(e) allows for reduced
setbacks in situations when the prescribed buffer would prohibit development of the site for the
principal use for which it is designated. Thus, a reduced wetland setback may be allowed if (1) a
buffer less than 100 feet will not result in significant adverse impacts to the wetland pursuant to
Section 313-125.7.1 of the CZR and (2) a buffer of 100 feet would prohibit development of the
site for the principally permitted residential use for which it is designated pursuant to Section
3.30(B)(6)(e) of the HBAP. Based on the determination of Dr. Dixon that a wetland setback of
50 feet would be adequate to protect the wetlands if native vegetation were planted in the buffer
as proposed by the applicant and if a 5-foot-high fence were installed between the buffer and the
development, the Commission finds that with the requirements of Special Conditions 8, 2, and 1
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above requiring an open space deed restriction over the 50-foot area between the residential
development and the wetland area, the installation of buffer plantings, and the installation of a
fence along the margin of the buffer, respectively, the reduced wetland setback to be provided by
the project as conditioned will avoid significant adverse impacts to the wetlands and is consistent
with Section 313-125.7.1 of the CZR. In addition, the Commission finds that a reduced wetland
setback is consistent with Section 3.30(B)(6)(e) of the HBAP for the following reasons. First,
the proposed single-family residence is a principally permitted use for he parcel’s single-family
residential land use plan designation. Second, the development will still retain the maximum
setback feasible as (a) the need to provide the required coastal dunes ESHA setback precludes
use of the most westerly 50-foot width of the parcel, (b) the driveway must connect the residence
to Peninsula Drive to function and the driveway is located as far away from the wetland area as
possible, and (c) the small building envelope to be provided to accommodate the modest 1,760square-foot house and minimal yard area cannot reasonably be reduced in size. Therefore, the
Commission finds that the required wetland setback is consistent with the wetland setback
requirements of the certified LCP.
Therefore, for all of the reasons discussed above, the Commission finds that the proposed
development, as conditioned, is consistent with the wetland and water quality protection policies
of the certified LCP, including the provisions of HBAP Policy 3.30 and CZR Sections 312-39.15
and 313-125.
B.

Protection of Coastal Dune ESHA & Adequacy of Proposed Setback

Policy 3.30(B)(1) of the HBAP lists “vegetated dunes along the North Spit…” as a type of
environmentally sensitive habitat area (ESHA). Furthermore, HBAP Policy 3.30 incorporates
Coastal Act Section 30240 (cited above), which requires that ESHA be protected against any
significant disruption of habitat values, and development in areas adjacent to ESHA shall be
sited and designed to prevent impacts which would significantly degrade the ESHA and shall be
compatible with its continuance. The subject parcel is situated immediately adjacent to a public
recreation area with public easements traversing coastal dune habitats that extend westward to
the beach and northward to additional open coastal dunes.
“Coastal dunes” is a general name for a unique ecosystem that is scattered throughout coastal
California and locally occurs along an approximately 26-mile narrow strip of coastline in the
Humboldt Bay area. In general, sand dunes are formed from sediments washed away by annual
rains from the erosive soils of the Franciscan Assemblage. The Mad and Eel Rivers carry these
sediments to the ocean, thereby feeding the sediments into the dunes of the Humboldt Bay region
via longshore transport, summer ocean swells, and predominant northwesterly winds (Miller
1997). In winter, large storm waves continue the dune building cycle by scouring the beach and
washing sediments back out to sea. The net effect is the continual building and movement of
dunes. This dynamic process has created a variety of dune habitats within a narrow stretch of
coastline.
Typically the dune system begins above the beach with the foredune, a ridge of sand that forms
parallel with the beach above the mean high tide. Behind the foredune is a series of longitudinal
dune ridges and swales oriented parallel to the prevailing winds. Collectively, the foredune,
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dune ridges, and swales are referred to as the nearshore dunes. East of the nearshore dunes is a
deflation plain that grades into large parabolic moving dunes or sand sheets. Older dunes, located
east of the moving dunes, consist of stabilized parabolas, ridges, and depressions that support
coastal coniferous forest on the uplands and deciduous freshwater swamp or marsh in the low
lying wetlands.
Coastal dunes support not only a diversity of habitats, but also a high diversity of species and
vegetation types, many of which are rare or endangered. Numerous rare plant species, including
the federally and state endangered Humboldt Bay wallflower (Erysimum menziesii ssp.
eurekense), the federally and state endangered Beach layia (Layia carnosa), the California
Native Plant Society-listed Dark-eyed gilia (Gilia millefoliata), and the CNPS-listed Pink sand
verbena (Abronia umbellata ssp. breviflora), among others, all have documented occurrences on
the dunes of the North Spit. Furthermore, there are various plant communities that are rare and
unique to these coastal dunes. The Native Foredune Grassland, which is a globally endangered
community dominated by the native dunegrass (Leymus mollis), occurs on the primary foredunes
where the species is adapted to the intense salt spray and sand deposition that occurs in this
habitat. This plant community has been displaced throughout most of its range by the nonnative
European beachgrass (Ammophila arenaria), which is prevalent across the dunes of the North
Spit and beyond. Dune mat is another rare community of plants that occurs on semi-stable dune
ridges behind the foredunes. Indigenous dune species such as Beach pea (Lathyrus littoralis),
Beach buckwheat (Eriogonum latifolium), Seaside daisy (Erigeron glaucus), Dune goldenrod
(Solidago spathulata), and other flowering plants provide a spectacular floral display each
spring. The dune mat community is also home to the rare and endangered plants mentioned
above. Native solitary bees (e.g., leaf-cutter bee, Megachile wheeleri; silver bee, Habropoda
miserabilis; and others) create burrows in the sand and are essential pollinators that maintain this
community. A variety of other invertebrates (including many specially adapted for this
environment) and vertebrates (such as Porcupine, Gray fox Urocyon cinereoargenteus; Striped
skunk, Mephitis mephitis; and various others) occur here. Dune mat has become extremely rare
in the Pacific Northwest and in many parts of California due to the spread of European
beachgrass, Iceplant (Carpobrotus spp.), Yellow bush lupine (Lupinus arboreus), and other
aggressive nonnative species. The dune swale community occurs in the nearshore dunes in
depressions between ridges. These seasonal freshwater wetlands form in winter when loose sand
blows away and the water table rises, allowing plants to colonize. First algae and then rushes
(Juncus spp.) and sedges (Carex spp.) occur with many associated herbs such as Springbank
clover (Trifolium wormskioldii), Pacific silverweed (Potentilla anserina ssp. pacifica), Northern
willow-herb (Epilobium ciliatum), and others. Hooker’s willow (Salix hookeri) and Beach pine
(Pinus contorta ssp. contorta) follow, ultimately creating wooded swales that attract many
species of birds and mammals. Additionally, swales provide the seasonal water needed for many
amphibian species, including Red-legged frogs (Rana aurora aurora) and Pacific chorus frogs
(Hyla regilla).
East of the dune mat, dune swale, and moving dune communities lie the forested dunes, which
occur on older stabilized dunes. The dune forest is an incredibly lush and productive
environment, with over 300 species of mushrooms, lichens, and mosses alone. The forest canopy
is dominated by Sitka spruce (Picea sitchensis) and Beach pine, with lesser Grand fir (Abies
grandis), Douglas-fir (Pseudotsuga menziesii), and Madrone (Arbutus menziesii). The
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understory varies from dense stands of Huckleberry (Vaccinium ovatum) and Salal (Gaultheria
shallon), to more open woodlands with a groundcover of Bearberry (Arctostaphylos uva-ursi),
Reindeer lichen (Cladonia pacifica), and the showy Calypso orchid (Calypso bulbosa), Rein
orchid (Piperia spp.), and Hooded ladies’ tresses (Spiranthes romanzoffiana). The largest
mammals of the forest are Gray fox, but there are many smaller mammals including the rare
White-footed vole (Arborimus albipes).
The North Spit is a relatively mature dune system that contains a diversity of landforms. The
coastal dunes of this area are in and of themselves unique, as the key components needed to build
a dune system include a source of sand, a shoreline perpendicular to the prevailing winds, and a
low landscape over which dunes can migrate. In addition, plant species that are adapted to
survive the drying winds, shifting sands, and salt spray are needed to help shape and build the
dunes. Many dune systems on the Pacific coast have already been destroyed by industrial and
residential development, and others are threatened by recreational impacts, such as the use of offroad vehicles.
The County, recognizing the uniqueness and values of coastal dunes, designated “vegetated
dunes along the North Spit” as a type of ESHA in its certified LCP. The LCP maps “dune
habitat” generally on resource protection maps in the certified Humboldt Bay Area Plan but
otherwise gives no definition as to what constitutes “vegetated dune ESHA.” Furthermore, the
certified Coastal Zoning Regulations (Section 313-143) define “environmentally sensitive habitat
areas” according to Coastal Act Section 30107.5: “Any area in which plant or animal life or their
habitats are either rare or especially valuable because of their special nature or role in an
ecosystem and which could be easily disturbed or degraded by human activities and
developments.” Pursuant to this definition of ESHA, the Coastal Commission has considered
coastal dune habitat to include not just vegetated dunes but even unvegetated dune areas to be
dune ESHA. The definition given in the CZR goes on to list examples of ESHA, one of which is
“indigenous dune plant habitat.”
The project site itself is former sandy dune habitat that was completely removed by grading prior
to passage of the Coastal Initiative, presumably to create construction access for power line
installation and road construction or to create a level area for future building. As a result,
although the ground is sandy, the site is lacking in topography, and is comprised of a sparse mix
of indigenous and nonnative dune species. Current vegetation on the site includes the native
species Beach buckwheat, Dune goldenrod, Beach strawberry (Fragaria chiloensis), Beach
evening primrose (Camissonia cheiranthifolia), Sand mat (Cardionema ramosissimum), and
other species, as well as various nonnative grasses and herbs (see Exhibit No. 7, letter from
Winzler & Kelley dated March 15, 2007). None of these species constitute rare plant ESHA.
Although the sparse vegetation on the site is predominantly indigenous dune vegetation, the
Commission’s ecologist, Dr. John Dixon, visited the property and believes that due to the site’s
highly disturbed nature and lack of dune form, the footprint of the amended development, as
proposed, would not directly impact coastal dune ESHA.
Immediately west of the subject property, however, coastal dune ESHA begins and extends
westward, northwestward, and southwestward to the Pacific Ocean. The parcel immediately to
the west is owned and managed for public recreational use by the Manila Community Services
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District. Various trails bisect the parcel and lead out through the open and forested dune habitats
to the beach. The dunes in this area are much less disturbed than the graded former sand dunes
on the subject parcel, and they still maintain a diversity of topography and habitats characteristic
of the coastal dune ecosystem described above.
Vegetation characteristic of the forested dune habitat type occurs immediately adjacent to the
western boundary of the subject parcel. Tree and shrub species such as Beach pine, Douglas-fir,
Sitka spruce, Grand fir, Silk-tassel (Garrya elliptica), Wax myrtle (Morella californica),
Bearberry, and others characterize the area. As mentioned above, the dune forest community is,
in general, incredibly lush and productive and is home to over 300 species of mushrooms, lichen,
and mosses. Furthermore, according to Miller (1997):
“The forested dunes of the North Spit are unique among all north coast forests, with their
own assemblage of plant species, fungi, lichens, birds and mammals. These forests have
been likened to biological islands due to their isolation and relative small size. The forest
supports a high diversity of tree and shrub species, giving it a high structural diversity. In
addition to this structural diversity, the existence of a variety of adjacent habitats,
including riparian and other wetland habitats with high productivity of invertebrate prey
source, produces a high diversity of bird species within the forest complex. Common
species include yellow-rumped warblers, chestnut-backed chickadee, winter wren,
mourning dove, red crossbill, wrentit, song sparrow, common flicker, Bewick's wren and
black phoebe.…The association of bear-berry and reindeer lichen is a unique and
interesting feature of these forests.”
There are many bases for designating forested dunes and other components of coastal dunes as
environmentally sensitive regardless of the presence of rare or endangered species such as the
endangered Humboldt Bay wallflower or Beach layia. As discussed above, Section 313-143 of
the certified CZR states that “Environmentally Sensitive Habitat Areas” are “any area in which
plant or animal life or their habitats are either rare or especially valuable because of their
special nature or role in an ecosystem and which could be easily disturbed or degraded by
human activities and developments.” Specifically, “indigenous dune plant habitat” is listed as an
example of ESHA under Section 313-143. As further discussed above, coastal dunes themselves
are in and of themselves unique, as the key ingredients needed to build a dune system include a
source of sand, a shoreline perpendicular to the prevailing winds, and a low landscape over
which dunes can migrate. Coastal dunes are complex, unique, and varied in habitats and are
home to a rich array of indigenous plant and animal species and other organisms. Thus, coastal
dune habitat is both rare and especially valuable because of its special nature and role in an
ecosystem.
Coastal dunes are easily disturbed and degraded by human activities and developments and have
in fact been destroyed by development over large areas of the state. Coastal dunes once were
widespread all along the west coast, but through the combined impacts of development, offhighway vehicles, and the invasion of nonnative species, only relatively small, fragmented
patches of intact coastal dune habitat remain today. [The Lanphere Dunes Unit of the Humboldt
Bay National Wildlife Refuge, located approximately one to two miles north of the project site,
is the largest remaining stand of pristine coastal dunes in the Pacific Northwest.] Compared to

A-1-HUM-05-041 de novo
PHILIP KABLE
Page 37

its natural distribution and abundance, coastal dunes are in decline, and their decline is due to
destruction by human activities. Unfortunately for the habitat type, coastal dunes occupy a
narrow strip of land adjacent to the ocean, areas that are prized for development. California’s
dunes were formed over thousands of years, yet today, dune erosion is outstripping sand
deposition as dams trap river sediments, depleting the sand supply, and coastal protective
structures, such as seawalls, disrupt the natural recycling of sand from sandbar to beach. Coastal
development has disturbed dunes at many points along the coast. Off-road vehicles, foot traffic,
and horses cam damage dune plants, loosening the sands and leaving the dunes vulnerable to
wind erosion and blowouts. Besides being in decline, coastal dunes provide important ecological
functions, as discussed above. Even disturbed or degraded coastal dunes may provide essential
habitat for breeding birds and other animals, they may contribute to the local diversity of
vegetation, and they may themselves be a rare habitat type inherently deserving of protection
wherever they are found. Of course, if an area of coastal dunes is home to listed species, the
presumption is that the habitat is ESHA in the absence of compelling evidence to the contrary.
Therefore, the Commission finds that the coastal dune habitat that borders the western edge of
the subject parcel constitutes ESHA as defined by Section 313-143 of the certified Humboldt
County Implementation Plan (Coastal Zoning Regulations) and Section 30107.5 of the Coastal
Act, as this habitat is both rare and especially valuable because of its special nature and role in an
ecosystem and could be easily disturbed or degraded by human activities and developments.
Policies 3.1 and 3.7 of the certified LCP require that development in areas adjacent to ESHA be
sited and designed to prevent impacts which would significantly degrade these areas, and be
compatible with the continuance of the habitat areas. Typically, to ensure compliance with these
policies, development (other than from resource dependent uses) must be located outside of all
environmentally sensitive habitat areas. Further, development adjacent to an ESHA must provide
a setback or buffer between the ESHA and the development of an adequate size to prevent
impacts that would degrade the resources. The width of such buffers would vary depending on
the type of ESHA and on the type of development, topography of the site, and the sensitivity of
the resources to disturbance.
The proposed project would involve development of a single family residence approximately 33
feet from the dune forest habitat on the adjacent parcel to the west. Commission staff’s ecologist
has reviewed this proposal and has determined that at this particular site, a 50-foot buffer if
supplemented with the installation of a minimum 5-foot-high solid board or wire fence along the
outer edge of the buffer adjacent to the development area would be adequate to protect the
coastal dune ESHA. Such a buffer area will help protect the dune ESHA from the direct effects
of nearby disturbance, provide obstructions which help minimize the entry of domestic animals
and humans to the ESHA, provide visual screening between species that are sensitive to human
impacts, such as lighting, and reduce noise disturbances to wildlife species from the human
development. The installation and use of the fence to enhance the buffer and the fact that runoff
from the development will not be able to reach the ESHA due to the permeable sandy soil
conditions and the slight rise in elevation between the development and the ESHA makes a wider
buffer unnecessary in this case.
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Therefore, the Commission imposes Special Condition Nos. 8, 1, and 7. Special Condition No. 8
requires the applicant to record an open space deed restriction over an area that includes a
minimum 50-foot-wide buffer area between the proposed residence and the coastal dune ESHA
beginning at the western property boundary. Development will be precluded in this area except
for certain incidental activities such as planting native plants, removing debris, and repairing
utility lines. Special Condition No. 1 requires the applicant to erect a minimum five-foot-high
solid board or wire fence a minimum of 50-feet from the western property boundary as shown on
Exhibit No. 6. In addition, Special Condition No. 7 requires the applicant to submit a revised
site plan showing the home site shifted eastward at least 17 feet to a building envelope that is
outside of the required open space area to ensure that a minimum 50-foot dune ESHA setback
will be maintained.
Therefore, for all of the reasons discussed above, the Commission finds that the amended
development, as conditioned, is consistent with the ESHA protection policies of the certified
LCP, including the provisions of HBAP Policy 3.30 and CZR Section 313-143 as they relate to
the protection of environmentally sensitive coastal dune habitat.
C.

Protection of Osprey Nest

The proposed development would be located approximately 300 feet from an osprey nest that
was documented as active in 2005. Osprey (Pandion haliaetus) is listed as a Species of Concern
by the California Department of Fish and Game and meets the County LCP and Coastal Act
definitions of ESHA, as the species is especially valuable because of its special nature and its
habitat is easily disturbed or degraded by human activities and development. The species is
known for its strong nest-site fidelity; breeding pairs usually return to the same site year after
year to breed. Therefore, it is reasonable to conclude that the nest documented in 2005
approximately 300 feet southwest of the subject site has the potential to be actively used by birds
again in the future. Nesting pairs of osprey defend the area around their nest and raise one brood
per year.
Poole (1989, as cited on the CDFG website https://r1.dfg.ca.gov/portal/itp/WildlifeSpecies/
Osprey/tabid/620/Default.aspx) noted that osprey is particularly sensitive to abrupt or irregular
disturbances when eggs or young are in the nest and remain alert to subtle differences in human
behavior. Disturbance during the courtship period may cause abandonment of nest territories,
and activities that flush an adult from the nest during incubation may result in nest abandonment.
They are most sensitive to disturbance during courtship, incubation, and when young are on the
nest.
Individual osprey pairs apparently vary in their ability to tolerate human disturbance. Some
research indicates that tolerance to human activities depends upon the timing and frequency of
the activities and on the degree of habituation that individual pairs develop to them. Ospreys
initiating nesting in or near an area frequented by humans may be more tolerant of subsequent
human activities than those unaccustomed to humans. Again, human activities that are initiated
during incubation and early nesting are probably most disturbing to ospreys. Disturbance during
this critical period can cause adults to leave the nest frequently or for extended periods of time,
which can be fatal to embryos and nestlings. Some studies recommend that human activities
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within 660 feet (201 meters) of any active osprey nest be restricted from April 1 to October 1
(Washington Department of Fish and Wildlife http://wdfw.wa.gov/archives/pdf/94026031.pdf).
In consultations with Commission staff, California Department of Fish and Game staff have
indicated that in the Humboldt Bay area, human activities near active osprey nests should be
restricted from March 1 to August 15.
The Commission recognizes that the proposed development could disturb an active osprey nest
and contribute to the flushing or abandonment of the nest by nesting birds, which in turn could
impact the viability of eggs or offspring in the nest. Construction noises such as hammering,
power tools, heavy equipment, air compressors, etc. could be disruptive enough to disturb the
birds. Therefore, the Commission finds that Special Condition No. 6 is necessary to ensure the
protection of any osprey that may be nesting in the vicinity of the subject parcel. Special
Condition No. 6 requires that the applicant submit, by March 1st of each year of construction and
for the review and approval of the Executive Director, results of an osprey survey performed at a
seasonally appropriate time period by a qualified biologist in consultation with the Department
of Fish and Game stating whether or not the osprey nest located in the vicinity of the subject
property is being actively used by the birds. If the nest is found to be active, then no construction
or other site work that could disturb the osprey may occur from March 1 until August 15.
The Commission finds that as conditioned, the amended development will be sited and designed
to prevent impacts that would significantly degrade the adjacent environmentally sensitive
osprey habitat and will be compatible with the continuance of that habitat.
Conclusion
For all of the reasons discussed above, the Commission finds that the amended project, as
conditioned, is consistent with the wetland, water quality, and ESHA protection policies of the
certified LCP.
6.

Public Access

Summary of LCP and Coastal Act Policies:
Projects located between the first public road and the sea within the coastal development permit
jurisdiction of a local government are subject to the coastal access policies of the Coastal Act as
well as the certified LCP. Coastal Act Sections 30210, 30211, 30212, and 30214 (which are
codified in Section 3.50(B) of the certified HBAP) require the provision of maximum public
access opportunities, with limited exceptions.
Section 30210 of the Coastal Act states the following:
In carrying out the requirement of Section 4 of Article X of the California Constitution, maximum
access, which shall be conspicuously posted, and recreational opportunities shall be provided for
all the people consistent with public safety needs and the need to protect public rights, rights of
private property owners, and natural resource areas from overuse.
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Section 30211 of the Coastal Act states the following:
Development shall not interfere with the public's right of access to the sea where acquired through
use or legislative authorization, including, but not limited to, the use of dry sand and rocky coastal
beaches to the first line of terrestrial vegetation.

Section 30212 of the Coastal Act states the following, in applicable part:
(a)

Public access from the nearest public roadway to the shoreline and along the coast shall
be provided in new development projects except where:
(1)

It is inconsistent with public safety, military security needs, or the protection of
fragile coastal resources,

(2)

Adequate access exists nearby, or,

(3)

Agriculture would be adversely affected. Dedicated accessway shall not be
required to be opened to public use until a public agency or private association
agrees to accept responsibility for maintenance and liability of the accessway.

Section 30214 of the Coastal Act states the following:
(a)

The public access policies of this article shall be implemented in a manner that takes into
account the need to regulate the time, place, and manner of public access depending on
the facts and circumstances in each case including, but not limited to, the following:
(1)

Topographic and geologic site characteristics.

(2)

The capacity of the site to sustain use and at what level of intensity.

(3)

The appropriateness of limiting public access to the right to pass and repass
depending on such factors as the fragility of the natural resources in the area
and the proximity of the access area to adjacent residential uses.

(4)

The need to provide for the management of access areas so as to protect the
privacy of adjacent property owners and to protect the aesthetic values of the
area by providing for the collection of litter.

(b)

It is the intent of the Legislature that the public access policies of this article be carried
out in a reasonable manner that considers the equities and that balances the rights of the
individual property owner with the public's constitutional right of access pursuant to
Section 4 of Article X of the California Constitution. Nothing in this section or any
amendment thereto shall be construed as a limitation on the rights guaranteed to the
public under Section 4 of Article X of the California Constitution.

(c)

In carrying out the public access policies of this article, the commission and any other
responsible public agency shall consider and encourage the utilization of innovative
access management techniques, including, but not limited to, agreements with private
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organizations which would minimize management costs and encourage the use of
volunteer programs.

Furthermore, Humboldt Bay Area Plan Policy 3.50(B)(2) states the following, in applicable part,
with regard to public access and prescriptive rights:
2.

Prescriptive Rights
a.

An initial survey of accessways is included in this Area Plan. This plan does not
determine whether implied dedication or prescriptive rights exist. The Plan is made
without prejudice to the existence or absence of such rights.

b.

Where potential public prescriptive rights of access to be the shoreline are affected by
new developments, the applicant shall either:
(1)

Site and design the project to maintain the accessway, or

(2) Provide an equivalent accessway to the same designation including dedication of
an access easement as described in Section 3.50B3 or
(3) Demonstrate that either the State of California has quitclaimed any interest it
may have in the accessway or a court of competent jurisdiction has determined that
prescriptive rights do not exist along the accessway.

CZR Section 313-95.3 states the following, in applicable part, with regard to access protection:
95.3.1 Purpose. The purpose of these regulations is to insure that development permitted by the
County and located within the County’s Coastal Zone does not interfere with public access
acquired through use. The County, through the administration of these requirements, is not
determining whether implied dedication or prescriptive rights exist. [Emphasis added.]
95.3.2 Applicability. The Public Access Protection shall apply to lands located between the first
public road and the sea.
95.3.3 Protection of the Accessway. Where, pursuant to the applicable review process in
Chapter 2, Procedures, of these regulations, there is substantial evidence of historic public use of
the accessway, and the proposed development would interfere with such public use, the following
shall apply:
95.3.3.1
The proposed development shall be sited and designed so as not to block
or interfere with the use of such accessway;
95.3.3.2
An equivalent accessway shall be provided, including dedication of an
easement as described in the Access Dedication Sections of this Code, if the applicable
Resource Protection Impact Findings of Chapter 2, Procedures, Supplemental Findings
(312-2.19), are made. (Equivalent accessway means public access of equivalent type,
intensity, and area of use to the same destination.) [Emphasis added.]

...
In its application of these policies, the Commission is limited by the need to show that any denial
of a permit application based on this section, or any decision to grant a permit subject to special
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conditions requiring public access is necessary to avoid or offset a project's adverse impact on
existing or potential access.
Consistency Analysis:
A.

Offer to Dedicate Public Access Facilities

As proposed in the letter to Commission staff dated August 14, 2007 (Exhibit Nos. 8 and 4), the
applicant is proposing to offer to dedicate a 10-foot-wide vertical easement for public access and
passive recreational use from Peninsula Drive along an existing foot path across the property to
the adjacent parcel owned by the Manila Community Services District (MCSD), which leads out
to the open dunes and beach. As shown on Exhibit No. 4, which was submitted with the August
14, 2007 letter offering to dedicate the public access easement, the applicant is also proposing to
post a sign at the driveway entrance that reads “Public Access, For pedestrian use only, No motor
vehicles.” The proposed easement alignment is centered along an existing footpath that cuts
across the parcel in a generally southwesterly direction, as shown in Exhibit No. 4. According to
the County staff report (Exhibit No. 12), the existing footpath on the subject property is an
important linkage between Peninsula Drive and the MCSD easement, as it enables pedestrians to
avoid a portion of a more or less parallel public access easement to the immediate south (which
is recognized in the certified LCP) that is regularly flooded during the winter.
The applicant’s proposal expressly proves that the offer to dedicate the easement would be
submitted for the discretionary review and approval of the Executive Director prior to
recordation and prior to issuance of the coastal development permit. The vertical public
accessway would thus be offered for dedication in a manner consistent with the standards
typically applied by the Commission, including the following eight dedication and recordation
procedures:
(1)

The offer to dedicate would be recorded as “irrevocable offer to dedicate” against the
property in a form and content deemed acceptable to the Executive Director of the
Coastal Commission;

(2)

The recorded document shall provide that the offer of dedication shall not be used or
construed to allow anyone, prior to the acceptance of the offer, to interfere with any
rights of public access acquired through use which may exist on the property;

(3)

The recorded document shall include legal descriptions of both the entire project site and
the area of dedication;

(4)

The document shall be recorded free of prior liens and any other encumbrances which the
Executive Director of the California Coastal Commission determines may affect the
interest being conveyed;

(5)

The offer to dedicate shall run with the land in favor of the People of the State of
California, binding all successors and assignees, and shall be irrevocable for a period of
21 years, such period running from the date of recording;
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(6)

The offer to dedicate shall require that any future development that is proposed to be
located either in whole or in part within the areas described in the recorded offers to
dedicate shall require a Commission amendment, approved pursuant to the provisions of
14 CCR Sec 13166;

(7)

The offer to dedicate shall be submitted for the review and approval of the Executive
Director of the Commission prior to recordation and prior to issuance of the coastal
development permit; and

(8)

Upon the opening of the vertical access easement for public use, an acknowledgement
sign or monument will be erected on the property by the accepting public entity or private
association, in a visible location, which shall provide that the applicant has dedicated the
subject property for public use.

To approve the proposed permit modification, the Commission must find the project as amended
to be consistent with the public access policies outlined in Section 30210, 30211, 30212, and
30214 of the Coastal Act and HBAP Policy 3.50(B)(2) and CZR Section 313-95.3 of the
certified Humboldt County LCP, as listed above. The project’s consistency with each of these
policies is described below.
B.

Consistency with Sections 30211 and 30214 of the Coastal Act, Humboldt Bay
Area Plan Policy 3.50(B)(2), and CZR Section 313-95.3

Section 30211 of the Coastal Act states, in part, that “development shall not interfere with the
public’s right of access to the sea where acquired through use or legislative authorization.”
Applicants for coastal development permits which involve development between the first public
road and the sea must demonstrate that their proposed developments are consistent with the
Coastal Act, including the requirements of Sections 30211 and 30214 of the Coastal Act.
Section 30214 indicates that public access shall be implemented in a manner that takes into
account the need to regulate the time, place, and manner of public access depending on the facts
and circumstances in each case. Similarly, Policy 3.50(B)(2) of the HBAP and Section 313-95.3
of the CZR are intended to insure that new development does not interfere with public
prescriptive rights. The policies require in part that where potential public prescriptive rights of
access to the shoreline are affected by new development, the applicant shall either site and design
the project to maintain the accessway, provide an equivalent accessway, or demonstrate either
that the State of California has relinquished legal claim to any interest it may have in the
accessway or that prescriptive rights do not exist along the accessway.
In implementing these policies, the Commission must consider whether a proposed development
will interfere with or adversely affect an area over which the public has potentially obtained
rights of access to the sea. The Commission considers whether there is substantial evidence to
support the conclusion that the area has been impliedly dedicated to public use only if the
Commission finds the proposed amended development will interfere with an impliedly dedicated
public use.
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Because the authority to make a final determination on whether such a dedication has taken place
resides with the courts, both the Commission’s Legal Division and the Attorney General’s Office
have recommended that agencies dealing with implied dedication issues use the same analysis as
the courts. Essentially, the Commission considers whether there is substantial evidence
indicating that the requisite elements of an implied dedication are present. The Commission also
considers whether the applicant has demonstrated that the law prevents the area from being
impliedly dedicated, even if the requisite elements of implied dedication have otherwise been
met.
A right of access through use is, essentially, an easement over real property which comes into
being without the explicit consent of the owner. The acquisition of such an easement by the
public is referred to as an “implied dedication.” The doctrine of implied dedication was
confirmed and explained by the California Supreme Court in Gion v. City of Santa Cruz (1970) 2
Cal.3d 29. The right acquired is also referred to as a public prescriptive easement, or easement
by prescription. This term recognizes the fact that the use must continue for the length of the
“prescriptive period,” before an easement comes into being.
The rule that an owner may lose rights in real property if it is used without consent for the
prescriptive period derives from common law. It discourages “absentee landlords” and prevents
a landowner from a long-delayed assertion of rights. The rule establishes a statute of limitations,
after which the owner cannot assert formal full ownership rights to terminate an adverse use. In
California, the prescriptive period is five years.
For the public to obtain an easement by way of implied dedication, it must be shown that:
(1)

The public has used the land for a period of five years or more as if it were public land;

(2)

Without asking for or receiving permission from the owners;

(3)

With the actual or presumed knowledge of the owner;

(4)

Without significant objection or bona fide attempts by the owner to prevent or halt the
use; and

(5)

The use has been substantial, rather than minimal.

In general, when evaluating the conformance of a project with 30211, the Commission cannot
determine whether public prescriptive rights actually do exist; rather, that determination can only
be made by a court of law. However, the Commission is required under Section 30211 to prevent
development from interfering with the public's right of access to the sea where acquired through
use or legislative authorization. As a result, where there is substantial evidence that such rights
may exist, the Commission must ensure that proposed development would not interfere with any
prescriptive rights which may exist.
In the present case, the applicant has proposed public access as part of the amended project. The
applicant elected to grant such access to eliminate the potential that proposed development
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would interfere with any public access rights which may exist. Consequently, the Commission
will evaluate whether the amended project as proposed would interfere with potential
prescriptive rights of public access that might exist on the property. If the proposed amended
project would not interfere with any potential prescriptive rights of public access that might
exist, the amended project would be consistent with Section 30211 of the Coastal Act because
any potential public rights of access to the sea acquired through use would be protected.
Therefore, if the Commission determines that the proposed amended development would not
interfere with potential prescriptive rights of public access that might exist on the property, the
Commission need not do an exhaustive evaluation to determine if substantial evidence of an
implied dedication exists because regardless of the outcome of the investigation, the Commission
could find the amended project consistent with Section 30211.
The project site occupies an area of mostly stabilized coastal dunes. The property is crossed by a
well-worn footpath. The footpath and other less permanent footpaths extend from Peninsula
Drive across the southern portion of the property and connect to a single more definitive trail just
to the south of the subject property that leads out to an adjacent parcel with access to ocean
beaches and dunes that is managed for recreational use by a public agency (Manila Community
Services District). While these features indicate that some access use has occurred across the
parcel and out to the open dunes and beaches to the west, the period in which the access use has
occurred, the casual or continuous pattern of access use, and the degree to which such use has
been substantial is not fully known.
The local record contains letters from individual community members stating that the trails on
the southern portion of the property have been used for decades by many people to access the
trail on the Manila Community Services District parcel. In addition, an access trail across the
southern portion of the property is identified in the Access Inventory of the County’s certified
Land Use Plan (Humboldt Bay Area Plan), but the HBAP then notes that this access has been
deleted from the inventory since it crosses through sensitive habitat areas, and there are adequate
access points nearby.
In addition to this information, the Commission staff also examined aerial photographs from
1990 and 2001. All of the photographs examined from this period show evidence of a trail
through the subject parcel connecting with the more extensive trail system on adjacent parcels
that lead out to the ocean beach and dunes. Thus, the evidence derived from the aerial
photography analysis suggests the potential prescriptive use of the pathway to the beach.
Although this information suggests a period of use in the past, the evidence does not by itself
establish potential prescriptive rights of public access. For example, the information does not
show the extent of public use or whether the public use was adverse or without the permission of
the property owner.
There are some limitations that prevent property from being impliedly dedicated, even if the
requisite elements of implied dedication have otherwise been met. The court in Gion explained
that for a fee owner to negate a finding of intent to dedicate based on uninterrupted use for more
than five years, he must either affirmatively prove he has granted the public a license to use his
property or demonstrate that he made a bona fide attempt to prevent public use. Thus, persons
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using the property with the owner’s “license” (e.g., permission) are not considered to be a
“general public” for purposes of establishing public access rights. Furthermore, various groups
of persons must have used the property without permission for prescriptive rights to accrue. If
only a limited and definable number of persons have used the land, those persons may be able to
claim a personal easement but not dedication to the public. Moreover, even if the public has
made some use of the property, an owner may still negate evidence of public prescriptive rights
by showing bona fide affirmative steps to prevent such use. A court will judge the adequacy of
an owner’s efforts in light of the character of the property and the extent of public use.
Section 813 of the Civil Code, adopted in 1963, allows owners of property to grant access over
their property without concern that an implied dedication would occur even if they did not take
steps to prevent public use of the land. Section 813 provides that recorded notice is conclusive
evidence that subsequent use of the land, during the time that such notice is in effect, by the
public for any use or for any purpose is permissive.
Section 1008 of the Civil Code provides that no use by any person or persons, no matter how
long continued, of any land, shall ever ripen into an easement by prescription if the owner of
such property posts at each entrance to the property or at intervals of not more than 200 feet
along the boundary a sign reading substantially as follows: “Right to pass by permission, and
subject to control, of owner: Section 1008, Civil Code.”
There is no evidence in the title documents that a Notice of Permissive Use has ever been
recorded against the subject property consistent with Section 813 of the Civil Code or posted on
the subject property in a manner consistent with Section 1008 of the Civil Code.
The courts have recognized the strong public policy favoring access to the shoreline, and have
been more willing to find implied dedication for that purpose on shoreline properties than when
dealing with inland properties. A further distinction between inland and coastal properties was
drawn by the Legislature subsequent to the Gion decision when it enacted Civil Code Section
1009. Civil Code Section 1009 provides that if lands are located more than 1,000 yards from the
Pacific Ocean its bays, and inlets, unless there has been a written, irrevocable offer of dedication
or unless a government entity has improved, cleaned, maintained the lands, the five years of
continual public use must have occurred prior to March 4, 1972. In this case, the subject site is
within 1,000 yards of the sea; therefore the required five-year period of use need not have
occurred prior to March of 1972 in order to establish public rights in the property.
The available preliminary evidence suggests the potential existence of prescriptive rights of
access over “random, non-specific walking trails used over the southerly portion of the property”
(May 4, 2006 letter from applicant). Even so, it is not clear that the use has been prescriptive.
These random trails all seem to extend from Peninsula Drive through the southerly portion of the
property and connect to a single more definitive trail just to the south of the subject property that
leads out to the Manila Community Services District property which provides trail access to the
ocean beach and dunes. As noted previously, Public Resources Code Section 30211 prohibits
development that would interfere with the public’s right of access to the sea where acquired
through use. As an alternative to denial, however, the Commission may condition its approval
on the development being modified or relocated to preclude the interference with the public’s
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right of access to the sea. This is because the Commission has no power to extinguish existing
public rights, even though it may authorize development which affects the exercise of those
rights.
A full assessment of the degree to which the criteria for implied dedication has been met in this
case could only be made after a more intensive investigation of the issue has been performed. A
survey of potential users of the site would provide very helpful information to augment the
information about use supplied in unsolicited petitions and letters regarding use of the various
random trails through the southern portion of the property. However, although there is an
unresolved question as to the existence of public prescriptive rights over each of the existing
trails on the southern part of the property, the Commission finds that in this case the applicant’s
offer to dedicate an easement for public access across the property within the easement area
would serve to protect any existing public access rights that would be blocked by the proposed
development.
Section 30214 of the Coastal Act directs the Commission to implement the public access policies
of the Act in a manner which balance various public and private needs. This section applies to
all the public access policies, including those dealing with rights acquired through use. Applying
Section 30214 to the subject project proposal, the Commission must evaluate the extent to which
the proposed public access is equivalent in time, place, and manner to the public use that has
been made of the site in the past. If the Commission determines that the proposed access is in
fact equivalent in time, place, and manner to the access use made of the site in the past, the
Commission need not do an exhaustive evaluation to determine if substantial evidence of an
implied dedication exists because regardless of the outcome of the investigation, the Commission
could find the project consistent with Section 30211. If an investigation indicated substantial
evidence of an implied dedication exists, the proposed project would not interfere with such
public rights because the trail easement that would be offered for dedication on the subject
property is equivalent in time, place, and manner to those portions of the trails which will be
blocked by the proposed residence. If an investigation indicated that substantial evidence of an
implied dedication was lacking, the Commission could still find that the applicant’s offer to
dedicate an easement for public access would not interfere with the public’s right of access
where acquired through use and would be consistent with Section 30211.
The amended project includes a proposed offer to dedicate an easement of vertical public access
across the southerly portion of the property from Peninsula Drive to the existing dunes and beach
access trail on the adjacent parcel. This proposed easement covers a worn footpath. Although
the proposed development would displace or block access to the other random trails that cut
through the southerly portion of the property before connecting with the trail on the adjoining
property to the south, the trail easement that would be offered for dedication on the subject
property provides equivalent public access as those portions of the existing trails on the southern
portion of the property that would be blocked by the development. The proposed access is
equivalent in time, place, and manner because the trail easement would serve the same purpose
as each of the existing random trails of providing a connection from Peninsula Drive across the
southern portion of the subject property to the single more definitive trail just to the south of the
subject property that leads to the Manila Community Services District property providing access
to the ocean beaches and dunes. In addition, the area offered under the proposed offer to
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dedicate is the most critical portion of the area where potential implied dedication may have
occurred, as it provides the most easily accessible point from the public road and coincides with
the most prominent of the footpaths that exist on the property. Furthermore, the proposed 10foot-wide easement would encompass a trial width that would be at least as wide as any of the
existing trails on the southern portion of the property.
Thus, the Commission finds that the applicant’s offer to dedicate an easement for public access
across the property is equivalent in time, place, and manner to the potential prescriptive rights of
public access provided by the existing random trails through the southern half of the subject
property.
The Commission also notes that the applicant has identified a building site located at least 70 feet
to the north of the proposed trail easement. The proposed amended development includes the
construction of a driveway to serve the property, yet this amended development would not
conflict with the proposed easement for vertical access. The existing metal gate that currently is
at the entrance to the driveway will be removed, and this removal will be reflected on the revised
plans required pursuant to Special Condition No. 7. Therefore, the proposed amended
development would not conflict “with the public’s right of access to the sea where acquired
through use or legislative authorization.” Therefore, the Commission finds that the amended
project is consistent with Coastal Act Section 30211.
As shown on Exhibit No. 4 submitted with the August 14, 2007 letter offering to dedicate the
public access easement, the applicant is proposing to post a sign at the driveway entrance that
reads “Public access, For pedestrian use only, No motor vehicles.” However, it is the accepting
entity, rather than the applicant, who has the authority to erect a sign on the property once the
easement is opened for public use. Accordingly, the Commission requires in Special Condition
Nos. 7 and 11 that the applicant delete the proposed sign from the project plans and instead
expressly acknowledge in writing the ability of the accepting entity to erect a sign or monument
on the property once the access easement is opened for public use.
Thus, with the proposed offer of dedication, the amended development, as conditioned, would
not adversely affect any potential prescriptive rights of public access that may exist. Therefore,
the Commission need not perform an exhaustive evaluation to determine if substantial evidence
of an implied dedication exists because, regardless of the outcome of the investigation, the
Commission could find the project as conditioned consistent with Section 30211 of the Coastal
Act, LUP Policy 3.50(B)(2), and Coastal Zoning Regulations Section 313-95.3, as any public
rights of access to the sea acquired through use would be protected consistent with these
provisions. To ensure that the proposed recordation of an offer to dedicate an easement of
vertical public access is recorded as proposed, the Commission attaches Special Condition No. 9.
This condition requires the applicant to submit, prior to issuance of the permit and for the review
and approval of the Executive Director, evidence that the applicant has executed and recorded an
offer to dedicate an easement for public vertical access in accordance with the terms of the
Project Description as proposed by the applicant. In addition, the special condition requires that
any future development that is proposed to be located, either in whole or in part, within the area
described in the recorded offer of dedication shall require a Commission amendment to ensure
the Commission will be able to review the effects of the proposed development on public access
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and the project’s continued consistency with the public access policies of the Coastal Act.
Therefore, as conditioned, the Commission finds that the amended development is consistent
with Coastal Act Section 30211.
C.

Consistency with Section 30212

Section 30212 of the Coastal Act states that public access from the nearest public roadway to the
shoreline and along the coast need not be provided in new development projects where (1) it
would be inconsistent with the protection of fragile coastal resources; or (2) adequate access
exists nearby. However, the Commission notes that Section 30212 of the Coastal Act is a
separate section of the Act from Section 30211, the policy that states that development shall not
interfere with the public’s right of access to the sea when acquired through use. The limitations
on the provision of new access imposed by Section 30212 do not prescribe Section 30211. Even
if public prescriptive rights of access have accrued over trails that pass through environmentally
sensitive habitat areas or in areas near other public access, Section 30211 requires the
development not be allowed to interfere with those rights.
The offered easement does not go through any ESHA or archaeological resource area but it does
come near a delineated wetland, varying in distance back from the wetland from approximately
1 foot to 45 feet. The offered trail easement would not be inconsistent with the protection of the
wetland resources, however, as the trail is largely separated from the wetlands by existing and/or
proposed native shrubs and trees, and the trail will serve merely as a corridor through which the
public will pass through to get to the beaches and dunes. As a result, the human presence along
the trail will be minimal and will not have significant adverse effects on the wetlands.
Therefore, the Commission finds that the offer to dedicate a public access easement proposed by
the applicant is consistent with Section 30212 of the Coastal Act, as the access will be provided
consistent with the protection of coastal resources and adequate access does not exist nearby.
D.

Consistency with Section 30210

Section 30210 of the Coastal Act states that maximum access, which shall be conspicuously
posted, and recreational opportunities shall be provided for all the people consistent with the
public safety needs and the need to protect public rights, rights of private property owners, and
natural resource areas from overuse. As proposed by the applicant, and as further conditioned
below by Special Condition No. 10, the development will protect the public’s right of access
where acquired through use, both now and into the future. At such time as a qualified public
agency or non-profit organization accepts the proposed offered accessway easement and opens
the accessway pursuant to a management plan approved by the Executive Director, any needed
improvements for public access such as signage could be provided. As discussed above, the
applicant is proposing to post a sign at the driveway entrance that reads “Public Access, For
pedestrian use only, No motor vehicles.” To ensure that the proposed sign is installed in the
future to effectively mark the accessway, the Commission attaches Special Condition No. 11.
This condition requires that the sign be installed by the time the approved entity that accepts the
accessway opens it for public use. As the amended development, as conditioned, would protect
public access and facilitate the future installation of signage to appropriately mark the public
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accessway, the Commission finds that the amended project, as conditioned, is consistent with
Section 30210 of the Coastal Act.
E.

Conclusion

To ensure that the project as amended will not interfere with any implied dedication of access
which may have occurred, both now and into the future, the Commission attaches Special
Condition Nos. 9 and 10.
Special Condition No. 9 requires the applicant to provide evidence for the review and approval
of the executive Director that their offer to dedicate an easement for vertical public access over
the property has been properly recorded prior to issuance of the coastal development permit
amendment.
Special Condition No. 10 protects the public’s rights of access over the property since public
prescriptive rights have not been adjudicated by a court of law at this time. Special Condition
No. 10 states that by acceptance of the permit amendment, the applicant agrees that the issuance
of the permit amendment and the completion of the development does not prejudice any
subsequent assertion of any public rights of access to the shoreline (prescriptive rights), and that
approval by the Commission of this permit shall not be used or construed, prior to the settlement
of any claims of public rights, to interfere with the rights of public access to the shoreline
acquired through use which may exist on the property.
In conclusion, although there is an unresolved question as to the existence of public prescriptive
rights, the applicant’s offer to dedicate an easement for public access protects any potential rights
of public access acquired through use. The proposed amendment, as conditioned, is consistent
with Section 30211 of the Coastal Act, HBAP Policy 3.50(B)(2), and CZR Section 313.95-3
because, whether or not existing use of the site for coastal access constitutes a public prescriptive
right, for the reasons stated above, the Commission finds that the proposed amended
development would not interfere with any potential prescriptive rights of public access that may
exist.
7.

Protection of Archaeological Resources

The subject site is zoned with an archaeological resources combining zone under the County’s
LCP based on the potential presence of archaeological resources.
LCP Policies and Standards:
Humboldt Bay Area Plan Policy 3.18 states the following with respect to archaeological and
paleontological resources:
***

Where new development would adversely impact archaeological or paleontological
resources as identified by the State Historic Preservation Officer, reasonable mitigation
measures shall be required.
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A.

PLANNED USES
The Native American Wiyot tribe, part of the Algonkian family, once occupied the
Humboldt Bay area. The Humboldt County Department of Public Works has identified
117 known archaeological sites in this planning area. The Wiyots depended heavily upon
the resources of Humboldt Bay, and their heritage is an important resource within the
Humboldt Bay area. Areas with great archaeological and paleontological values have
been identified within the planning area, as identified with the Humboldt County Pubic
Works, Natural Resource Division. (emphasis added)

B.

DEVELOPMENT POLICIES
1.

Reasonable mitigation measures may include but are not limited to:
a. Changing building and construction sites and/or road locations to avoid
sensitive areas.
b. Providing protective cover for sites that cannot be avoided.
c. Where appropriate and with the approval of all parties concerned, provide
for the removal or transfer of culturally significant material by a
professional archaeologist or geologist.

CZR Section 313-16. states the following, in applicable part, with regard to “A” Combining
Zone designations:
313-16.1

A: ARCHAEOLOGICAL RESOURCE AREA OUTSIDE SHELTER COVE

16.1.1
Purpose. The purpose of these regulations is to provide for reasonable
mitigation measures where development would have an adverse impact upon
archaeological and paleontological resources.
16.1.2
Applicability. These regulations shall apply to lands designated “A” on
the Zoning Maps, except for the Shelter Cove area, which includes areas with
great archaeological and paleontological value as identified by the State Historic
Preservation Officer. (Also see, the section “Archaeological Resource Area
Regulations for Shelter Cove”.) [emphasis added]
…
16.1.4
Required Mitigation. Measures to mitigate adverse environmental
effects of development within Archaeological Resource Areas shall include, but
are not limited to, the following:
16.1.4.1
Relocate planned structures and roads to avoid or mitigate impacts
on archaeological sites;
16.1.4.2

Provide protective cover for sites that cannot be avoided;

16.1.4.3
Where appropriate, and providing all parties concerned approve, the
removal or transfer of culturally significant material by a professional
archaeologist shall be permitted.
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16.1.5
Additional Requirements for the Protection of Native American
Graves, Burial Grounds, Cemeteries and Ceremonial Sites. Notwithstanding
the other provisions of this Chapter, whenever a development will involve
activities which may adversely affect Native American graves, cemeteries, burial
grounds, or ceremonial sites, the County will follow or impose the following
requirements:
16.1.5.1
Consultation With Indian Associations: Prior to final approval or
authorization of such development, the County shall consult with
representatives of the Northwest Information Center of the California
Archaeological Inventory (NICCAI), Department of Anthropology, Sonoma
State University, and the Native American Heritage Commission (NAHC)
and any known interested Native Americans. Such consultation will be
directed to the questions of whether the project or operation will adversely
affect Indian graves, cemeteries, burial grounds, or ceremonial sites, and
whether there are reasonable alternative means of accomplishing the project
or operation which would not adversely affect such graves, cemeteries,
burial grounds or ceremonial sites.
16.1.5.2
Required Mitigation Action: Based upon the information and
recommendations received during the review (see, subsection 16.1.5.1), the
project application shall be acted on in a manner that provides the best
feasible protection to cultural sites.

Consistency Analysis:
Although the subject site is zoned with an archaeological resources combining zone under the
County’s LCP, the North Coast Information Center did not identify any known archaeological
sites in the area, according to the County staff report (Exhibit No. 12). Therefore, no cultural
resources investigation was conducted for the project site for the County’s approval of CDP-02106M. Nevertheless, it is known (and stated in the certified LCP) that many Wiyot settlements
were situated along Humboldt Bay and along the banks of many of the streams and sloughs in
the area, and it is possible that the project area may contain buried archaeological deposits or
features. To ensure that the proposed project does not adversely affect archaeological resources,
the Commission attaches Special Condition No. 13, which requires that if an area of cultural
deposits is discovered during the course of the project, all construction must cease, and a
qualified cultural resource specialist must analyze the significance of the find. To recommence
construction following discovery of cultural deposits, the applicant is required to submit a
supplementary archaeological plan for the review and approval of the Executive Director to
determine whether the changes recommended by the cultural resource specialist are de minimis
in nature and scope, or whether an amendment to this permit is required because the Executive
Director determines that the changes recommended by the cultural resource specialist are not de
minimis in nature and scope.
Therefore, the Commission finds that the proposed project, as conditioned, would not result in
adverse impacts to archaeological resources and is consistent with Policy 3.18 of the Humboldt
Bay Area Plan and Section 313-16 of the Coastal Zoning Regulations.
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8.

Protection of Visual Resources

LCP Policies and Standards:
Humboldt Bay Area Plan Policy 3.40 states the following, in applicable part, with regard to
visual resource protection:
*** 30251.
The scenic and visual qualities of coastal areas shall be considered and protected
as a resource of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the alteration
of natural land forms, to be visually compatible with the character of surrounding areas,
and, where feasible, to restore and enhance visual quality in visually degraded areas.
New development in highly scenic areas such as those designated in the California
Coastline Preservation and Recreation Plan prepared by the Department of Parks and
Recreation and by local government shall be subordinate to the character of its setting.
(emphasis added)
B.

DEVELOPMENT POLICIES
1.

Physical Scale and Visual Compatibility

No development shall be approved that is not compatible with the physical scale of
development as designated in the Area Plan and zoning for the subject parcel;…

Consistency Analysis:
The proposed development is not located in a designated highly scenic area or coastal view area.
Neither the property nor the adjacent stretch of Peninsula Drive afford views to the ocean or
scenic coastal areas, and the approved site for the residence will be only minimally visible from
Peninsula Drive due to existing vegetation and vegetation that will be planted pursuant to Special
Condition No. 2 to enhance the wetland buffer. The residence would be visible, however, from
the required public access easement. Finally, as the subject property is more or less flat, the
proposal does not involve the alteration of natural land forms.
The proposed development is compatible with the physical scale of development as designated in
the land use plan and zoning for the subject parcel. The single family residence is proposed to be
a maximum of 22 feet high, which is well below the maximum structure height of 35 feet as
allowed by the RS zone designation. Furthermore, the house is proposed to be approximately
1,760 square feet in size, which is compatible in terms of “bulk” with houses in the surrounding
area. However, as no design plans for the house currently are on file (none were included in the
local record), there is no way to ensure that the final design of the new residence will indeed be
compatible with the physical scale of the development of the surrounding area, as is required by
the LCP. Therefore, the Commission attaches Special Condition No. 7, which requires that the
applicant submit, prior to issuance of the permit for the review and approval of the Executive
Director, final design plans for the new residence, which demonstrate that the house design is
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consistent with the authorized size of the development and thereby compatible with the physical
scale of surrounding development.
Furthermore, as explained in Finding No. 5 above, the project has been conditioned to restrict
exterior lighting standards (Special Condition No. 3), which will further minimize any potential
impacts of increased lighting in the area not only on biological resources, but on visual resources
as well. Moreover, to ensure that the proposed development does not result in increased glare as
viewed from the public access easement, Special Condition No. 3 also prohibits the use of
reflective glass, exterior finishings, roofing, or roof-mounted structures.
Therefore, for all of the above reasons, the Commission finds that the project, as conditioned,
will be sited and designed to protect views to and along the ocean and scenic coastal areas,
minimize the alteration of natural land forms, and be compatible with the character of the
surrounding area consistent with HBAP Policy 3.40.
9.

California Environmental Quality Act (CEQA)

The County of Humboldt acted as the lead agency for this project for purposes of CEQA review.
The County prepared a Mitigated Negative Declaration for the development and adopted the
document on May 25, 2005 following public comment.
Section 13096 of the Commission’s administrative regulations requires Commission approval of
coastal development permit applications to be supported by a finding showing the application, as
modified by any conditions of approval, to be consistent with any applicable requirement of the
California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a
proposed development from being approved if there are feasible alternatives or feasible
mitigation measures available, which would substantially lessen any significant adverse effect
the proposed development may have on the environment.
The Commission incorporates its findings on conformity with Coastal Act policies at this point
as if set forth in full. These findings address and respond to all public comments regarding
potential significant adverse environmental effects of the project that were received prior to
preparation of the staff report. As discussed herein, in the findings addressing the consistency of
the proposed project with the certified Humboldt County LCP and the public access and
recreation policies of the Coastal Act, the proposed project has been conditioned to be found
consistent with the certified Humboldt County LCP and the public access and recreation policies
of the Coastal Act. Mitigation measures, which will minimize all adverse environmental
impacts, have been required. As conditioned, there are no feasible alternatives or feasible
mitigation measures available, beyond those required, which would substantially lessen any
significant adverse impact that the activity may have on the environment. Therefore, the
Commission finds that the proposed project can be found to be consistent with the requirements
of the Coastal Act to conform to CEQA.
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V.

EXHIBITS

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

Regional Location Map
Vicinity Map
Assessors Map
Proposed Site Plan
County-approved Site Plan
Open space area / building envelope
Alternatives Analysis and ESHA Setback Reduction Assessments
Proposed Offer to Dedicate a 10-foot-wide Pedestrian Easement
Photographs of existing public access trail on southern portion of property
Excerpts from 2005 Wetland Delineation
Appeal (Michael Seeber)
Notice of Final Local Action & County Findings CDP-02-106M
Notice of Final Local Action & County Findings for CDP-02-106
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APPENDIX A

Standard Conditions:
1.

Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized
agent, acknowledging receipt of the permit and acceptance of the terms and
conditions, is returned to the Commission office.

2.

Expiration. If development has not commenced, the permit will expire two years
from the date on which the Commission voted on the application. Development shall
be pursued in a diligent manner and completed in a reasonable period of time.
Application for extension of the permit must be made prior to the expiration date.

3.

Interpretation. Any questions of intent of interpretation of any condition will be
resolved by the Executive Director or the Commission.

4.

Assignment. The permit may be assigned to any qualified person, provided assignee
files with the Commission an affidavit accepting all terms and conditions of the
permit.

5.

Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all
future owners and possessors of the subject property to the terms and conditions.

