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SUMMARY OF STAFF RECOMMENDATION:
The staff recommends that the Commission, after conducting a public hearing, determine
that a substantial issue exists with respect to the grounds on which the appeal has been
filed, and that the Commission open and continue the de novo portion of the appeal
hearing, because the appellants have raised a substantial issue with the local
government’s action and it’s consistency with the certified LCP.
On December 13, 2007, the City of Crescent City Planning Commission approved with
conditions a coastal development use permit for the Coasta Norte mixed-use residentialprofessional office development project, comprising 44 dwellings in an undisclosed mix
of condominium and timeshare or vacation rental units, a ±1500-square-foot
medical/professional office, a ±700-square- foot sales office, and off-street parking
configured as 11- and 4-space exterior lots and a 62-space interior parking facility to be
developed below-grade beneath the building. The structure housing these uses would
encompass a 24,575-square-foot building envelope containing 98,755 square-feet of floor
area extending to a three-story height of approximately 35 feet. On January 22, 2008, the
City Council of Crescent City denied a local appeal of the Planning Commission’s
approval. On January 24, 2008, the Notice of Final Local Action was received from the
City initiating a ten-working day appeal period running from January 25 through
February 7, 2008.
On January 28, 2008, an appeal was filed with the Commission’s North Coast District
office by Kirk Roberts and Natalie Fahning. Subsequently, on February 7, 2008, a
second appeal was filed by Commissioners Wan and Reilly.
The first appeal was based on contentions that the project as approved and conditioned by
the City: (1) was inconsistent with case law regarding the deferral of the identification of
mitigation measures regarding geologic stability and hazard exposure, and the protection
of coastal water quality; (2) failed to investigate and address possible effects on marine
organisms in shoreline areas adjacent to the project site; (3) was inconsistent with the
policies and standards of City’s certified land use plan and zoning relating to permissible
uses of the property, as detailed in previous Commission correspondence; (4) would
result in the loss of historical access by emergency vehicles to the adjoining beach; (5)
did not address the degree to which the development would minimize landform
alteration; (6) failed to identify actual visual resource impacts of the project in terms of
view blockage and surrounding area compatibility; and (7) did not address how the
development would affect public access and recreational uses of the area, including
whether additional access facilities and/or support parking would be provided.
The second appeal asserted that the conditionally approved project is inconsistent with
the provisions of the City’s LCP and/or Coastal Act access and recreational policies
pertaining to: (1) protection and provision of public access; (2) permissible land uses; (3)
residential density and lot area standards; (4) minimization of geologic risks; (5)

A-1-CRC-08-004
RANDY BAUGH DBA: DEVELOPMENT CONSULTANTS, INC.
Page 3
protection of environmentally sensitive habitat areas; (6) assured maintenance of coastal
water quality; and (7) visual resources protection.
Commission staff recommends that the Commission find that the development, as
approved by the City, raises a substantial issue with regard to several of the contentions
raised in the appeals. First, staff recommends that the Commission find that the approved
development raised a substantial issue as to whether the development of the proposed
residential complex without public access facilities would be consistent with the policies
of the Coastal Act and the certified LCP regarding coastal access. A principal
consequence of the approved project is that the facility will introduce new residential
occupants who will utilize nearby coastal access and recreational areas. Without access
facilities to offset this increased demand, overuse of nearby access and recreational
facilities may result. In addition, although the approved site plans depict a linkage to
existing vertical and lateral public access trails, including an apparent walkway leading to
the beach labeled as “beach access” in the approximate location of an existing trail to the
shoreline, it is not clear from the exhibit whether the walkway would be available for
public use and under what limitations. In addition, no public access was formally
required to be provided by the project as approved.
Staff recommends that the Commission find that a substantial issue is raised with respect
to the approved development’s conformance with the LCP policies and standards for the
“Medical Related” (MR) land use designation and the implementing “Coastal Zone
Residential-Professional” (CZ-RP) zoning district. Upon its certification in 1983, the
City’s LCP established policies and standards for approvable development within the
areas designated MR on the maps of the Land Use Plan (LUP). The LUP description for
the Medical Related land use designation is, “Encourages the development of (sic)
concentration of medically related services adjacent to the hospital.” Accordingly, as no
other category of land use other than medical-related services is enumerated, a substantial
issue is raised with respect to consistency with the LUP identified land uses policies the
approval of the residential and sale office components.
Staff further notes that, notwithstanding the issue regarding categorical permissibility, the
project was approved at a residential concentration in excess of the LCP’s density
standards as extrapolated from the site’s Coastal Zone Residential Professional (CZ-RP)
zoning district regulations. The approved project entails the development of an
unspecified mixture of 44 condominium, time-share, or vacation rental units on a 1.24acre parcel, which results in a residential density of 35.48 dwelling-units-per-acre
(d.u./ac.). In addition to the fact that no residential density standard is provided for the
Medical Related land use designation — as residential development is not identified as a
permissible use — this development density would also be in excess of the 29.04 d.u./ac.
density maximum derived from the CZ-RP zoning district’s lot area per dwelling
development standard. Consequently a substantial issue is raised with respect to
consistency with the residential density standards of the certified LCP.
Staff also recommends that the Commission find that a substantial issue is raised with
related LCP regulations regarding the approved development’s consistency with
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minimum lot area standards. In addition to the questions raised with respect to the
permissibility and density of the approved mixed-use development, the project was
authorized with an attached condition that the applicant either amend the project or
secure a variance to the CZ-RP zoning district standards regarding minimum lot area per
residential unit. Based on the approved site plans, the project as approved took the form
of 44 residential units on an undivided 1.24-acre parcel. A reduction in the number of
residential units to 36 would arguably bring the project into conformance with this zoning
standard. However, the project description references an undisclosed number of the
residential units being parcelized into condominium units and time-shares or vacation
rentals. Accordingly, by deferring determinations on consistency with the lot-area-perresidential-unit standard to a later, staff level, ministerial approval that might not include
a full review of the implications of the modified project on coastal resources, and
providing for such a wide variety of possible project modifications to bring the
development into conformance with the standard, a substantial issue is raised as to the
consistency of the project, as might eventually be administratively approved by the City,
with an assortment of LCP policies and standards, including protecting and providing for
coastal access and recreational opportunities, safeguarding environmentally sensitive
areas, and protecting visual resources.
Commission staff also recommends that the Commission find that the project as approved
raises a substantial issue of conformance with the policies of the certified LCP regarding
requirements for avoidance and minimizing exposure of persons and property to geologic
and flooding hazards. The project site is located on an oceanfront parcel where coastal
retreat risks to future development have been previously identified within the LCP. In
addition, the site is at an elevation and situated in the vicinity of where past tsunami
inundation has occurred.
Although the City required the applicant, as condition of permit issuance, to prepare a
geo-technical analysis for the project site addressing a variety of specified risks and
hazards, no such studies were required of received prior to approval of the mixed use
development to demonstrate that the project as approved is safe from geologic and flood
hazards. Therefore, the project as approved by the City raises a substantial issue of
conformance with the LCP provisions requiring that development be sited and designed
to minimize geologic and flood hazards exposure.
Staff also recommend that the Commission find that a substantial issue is raised with
respect to the protection of environmentally sensitive habitat areas. Although the project
site is situated along the open ocean shoreline, the analysis of the development’s effects
on nearby intertidal wetland areas was limited to noting their presence and dismissing
their wetland status, with no evaluation conducted as to whether the mandatory 50-footwide buffer between such areas and the project improvements would be provided.
Staff also recommend that the Commission find that a substantial issue is raised
regarding the protection of coastal water quality. No preliminary drainage plan or
stormwater management plan was reviewed as part of the City’s review of the
development. Although a condition of approval attached to the project’s approval
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requires that water quality best management practices be utilized, including either
volumetric or discharge treatment to the 85th percentile storm events, the feasibility of
achieving the stated treatment goals is doubtful given the extensive structural coverage of
the project site, and the approved development of a sub-surface parking structure near sea
level, where the installation of such treatment facilities might necessitate expensive ongoing pumping of runoff to an undisclosed location at a higher elevation and treatment
and discharge.
Staff also recommends that the Commission find that the appeal raises a substantial issue
with regard to the approved development’s consistency with the LCP’s visual resource
policies and standards. The land use plan directs that design review conducted regarding
the siting of new development such that the structural obtrusiveness and landform
alteration are minimized, and that the development is compatible with the character of its
surroundings, Although the City’s hearing on the project included an architectural
review, the public record for the project’s approval does not directly explain how the
approved development conforms with the criteria, especially with regard to a
comprehensive evaluation of view blockage from public street and recreational area
vantage points. Instead, the findings only compare the approved project’s height with
that of existing residential development on relatively more elevated lots in the project
vicinity, analyze view corridor impacts only from certain limited to certain street
intersections near the project site with conceding statements that the project would likely
completely block street end vistas, and opine that no discernable architectural style
existed in the area for which the project design need to conform.
Other contentions of the appeal are based on invalid grounds in that they do not raise
allegations that the development does not conform to the policies and standards of the
certified LCP and the public access policies of the Coastal Act. Staff recommends that
the Commission find that the contentions that the project was approved and findings
adopted without: (1) proper environmental review pursuant to the California
Environmental Quality Act (CEQA) having been conducted; and (2) addressing the loss
of emergency vehicle access to the adjoining beach are not founded on the basis that the
approved development is inconsistent with the policies and standards of the City’s LCP.
Staff further recommends that the Commission continue the de novo portion of the appeal
hearing to a subsequent meeting because the Commission does not have sufficient
information from the applicant to determine if the current project can be found consistent
with various coastal resource protection policies of the certified LCP.
The Motion to adopt the Staff Recommendation of Substantial Issue is found on
Page 7.
_______________________________________________________________________
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STAFF NOTES:
1.

Appeal Process.

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for
limited appeals to the Coastal Commission of certain local government actions on coastal
development permits (Coastal Act Section 30603).
Section 30603 states that an action taken by a local government on a coastal development
permit application may be appealed to the Commission for certain kinds of
developments, including developments located within certain geographic appeal areas,
such as those located between the sea and the first public road paralleling the sea or
within one hundred feet of a wetland or stream or three hundred feet of the mean high
tide line or inland extent of any beach or top of the seaward face of a coastal bluff, or
those located in a sensitive coastal resource area.
Furthermore, developments constituting major public works or major energy facilities
may be appealed whether approved or denied by the city or county. The grounds for an
appeal are limited to an allegation that the development does not conform to the standards
set forth in the certified local coastal program and, if development is located between the
first public road and the sea1, the public access and public recreation policies set forth in
the Coastal Act.
The subject development is appealable to the Commission pursuant to both Section
30603(a)(1) and (2) of the Coastal Act because it is: (a) situated on a site that lies
between the first public road and the sea or within 300 feet of the inland extent of any
beach; and (b) located within 100 feet of any wetland.
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the
Commission determines that the appeal raises no substantial issue of conformity of the
approved project with the certified LCP. Since the staff is recommending substantial
issue, unless three Commissioners object, it is presumed that the appeal raises a
substantial issue and the Commission may proceed to its de novo review.

1

Per Section 13011 of the California Code of Regulations, the “first public road paralleling
the sea” means that road nearest to the sea, as defined in Section 30115 of the Public
Resources Code, which: (a) Is lawfully open to uninterrupted public use and is suitable
for such use; (b) Is publicly maintained; (c) Is an improved, all-weather road open to
motor vehicle traffic in at least one direction; (d) Is not subject to any restrictions on use
by the public except when closed due to an emergency or when closed temporarily for
military purposes; and (e) Does in fact connect with other public roads providing a
continuous access system, and generally parallels and follows the shoreline of the sea so
as to include all portions of the sea where the physical features such as bays, lagoons,
estuaries, and wetlands cause the waters of the sea to extend landward of the generally
continuous coastline.
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If the Commission decides to hear arguments and vote on the substantial issue question,
proponents and opponents will have three minutes per side to address whether the appeal
raises a substantial issue. It takes a majority of Commissioners present to find that no
substantial issue is raised.
The only persons qualified to testify before the Commission on the substantial issue
question are the applicants, the appellants and persons who made their views known to
the local government (or their representatives). Testimony from other persons regarding
substantial issue must be submitted in writing.
Unless it is determined that there is no substantial issue, the Commission will proceed to
the de novo portion of the appeal hearing and review the merits of the proposed project.
This de novo review may occur at the same or subsequent meeting. If the Commission
were to conduct a de novo hearing on the appeal, because the proposed development is
located between the first public road and the sea, the applicable test for the Commission
to consider would be whether the development is in conformity with the certified Local
Coastal Program and with the public access and public recreation policies of the Coastal
Act.
2.

Filing of Appeals.

The first appeal was filed by Kirk Roberts and Natalie Fahning; a subsequent appeal was
filed by Commissioners Wan and Reilly (see Exhibit No. 6). The appeals to the
Commission were filed in a timely manner on January 28, 2008 and February 7, 2008,
respectively, within 10 working days of receipt by the Commission on January 24, 2008
of the City's Notice of Final Local Action.2

I.

MOTION, STAFF RECOMMENDATION, AND RESOLUTION ON
SUBSTANTIAL ISSUE:

Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff
recommends that the Commission determine that a substantial issue exists with respect to
the grounds on which the appeal has been filed. The proper motion is:
MOTION:
I move that the Commission determine that Appeal No. A-1-CRC-08-004 raises
NO Substantial Issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act.

2

Pursuant to 14 CCR §13110, the appeal period commenced on January 25, 2008, the next
working day following the receipt of the City’s Notice of Final Local Action, and ran for
the 10-working day period (excluding weekends) through close-of-business on February
7, 2008.
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STAFF RECOMMENDATION:
Staff recommends a NO vote. Failure of this motion will result in a de novo
hearing on the application, and adoption of the following resolution and findings.
Passage of this motion will result in a finding of No Substantial Issue and the
local action will become final and effective. The motion passes only by an
affirmative vote of the majority of the appointed Commissioners present.
RESOLUTION TO FIND SUBSTANTIAL ISSUE:
The Commission hereby finds that Appeal No. A-1-CRC-08-004 presents a
substantial issue with respect to the grounds on which the appeal has been filed
under Section 30603 of the Coastal Act regarding consistency with the Certified
Local Coastal Plan and/or the public access and recreation policies of the Coastal
Act.

II.

FINDINGS AND DECLARATIONS:

The Commission hereby finds and declares:
A.

APPELLANTS’ CONTENTIONS

The Commission received two appeals of the City of Crescent City’s decision to
conditionally approve the subject coastal development project from: (1) Kirk Roberts and
Natalie Fahning; and (2) Commissioners Sara Wan and Mike Reilly. The City of
Crescent City approved Coastal Development Permit (CDP) No. 07-06 for development
of a 98,755-square-foot, three-story, 44-unit condominim/time-share/vacation rental
residential development with medical/sales professional offices. The approved
development is located at 200 “A Street in Crescent City, on the shoreline lot formerly
housing the Del Norte Healthcare District’s community clinic.
The appeals raise nine main contentions alleging inconsistency of the approved project
with the City’s certified LCP. The appellants’ contentions are summarized below; the
full text of the two appeals are included in Exhibit Nos. 6 and 7.
1.

Coastal Access.

Both sets of appellants contend that the development as approved by the City is
inconsistent with LCP and Coastal Act policies regarding the protection and provision of
coastal access. This contention is presented in two sub-points:
•

Other than observing the presence of nearby access facilities and concluding them
to be adequate such that no further access need be required from the new
development, no factual analysis was provided as to the effects 44 new residential
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units in the area might have on these facilities, including associated support
vehicular parking, either directly or cumulatively; and
•

The approval by the City of the mixed-use development did not specifically
declare whether the access facility leading to the adjoining as appears on the
approved site plans would be available to the public and under what limitations,
nor specifically require the accessway to be formally dedicated; and

The appellants assert that, given: (a) no factual evaluation was conducted with regard to
potential facilities adverse over-crowding impacts; and (b) no continued availability of
existing or provision of new access facilities was disclosed, the development as approved
by the City is inconsistent with the policies and standards of the certified LCP and the
Coastal Act regarding the protection of and provision of public access in the approval of
new development.
2.

Conformance with Permissible Use Limitations.

The appellants also contend that the mixed-use project as approved by the City,
particularly its primary residential component, does not conform to the Land Use Plan in
that no such use type is enumerated for the Medical Related land use designation. The
appellants note that “medical related services” is the sole land use identified for the
project site. The appellants assert that the City’s declaration in the findings that the
certified Medical Related land use degradation has been nullified by the relocation of the
county hospital from the adjacent parcel to another location does not actually change the
certified land use designation and therefore the development as approved by the City is
inconsistent with the identified permissible land uses of the City’s LUP.
3.

Residential Density and Minimum Lot Area.

The appellants also contend that, notwithstanding the development being for a use type
not specifically identified for the project site, the project would exceed established
residential densities as set forth in the LCP and would not conform to prescriptive lot area
per dwelling standards of the zoning district in which the site is located. In the face of no
residential density standard being set for the Medical Related land use designation, the
City extrapolated a density standard from the Coastal Zone Residential-Professional
zoning standards. Even taking this approach, the development as proposed would exceed
the derived density for the site. In response, the City applied a condition requiring the
applicant to either increase the lot area per dwelling by reducing the number of dwelling
units to achieve with a corresponding reduction in residential density, or obtain a variance
from the Planning Commission. The appellants note that a reduction in the number of
residential units from 44 to 32 units might arguably bring the project into density
conformance (notwithstanding the issue regarding categorical permissibility). However,
it is not clear such a reduction in units is feasible or that a variance would be granted.
Therefore, the development as conditionally approved by the City is inconsistent with the
policies and standards of the LCP, including its residential density and minimum lot area
regulations.
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4.

Minimizing Geologic Hazards.

The appellants also observe that the development as approved by the City included no
review for siting and designing the project so that geologic risks would be minimized and
ensuring that the project would neither cause or significantly contribute to erosion,
instability or the destruction of the site or surrounding areas. Instead, a condition was
attached to the project approval requiring preparation of a geo-technical study prior to
permit issuance. In deferring consideration of the potential effects the project may have
on area stability and the reciprocal exposure of persons and property to geologic hazards
through merely requiring administrative approval of future geo-technical studies, the
permit approval provides no guarantee that an adequate inquiry into these environmental
effects would be performed. Accordingly, the appellants contend that the project as
approved is inconsistent with LCP provisions requiring that geologic risks be minimized.
5.

Protection of Environmentally Sensitive Habitat Areas.

The appellants also raise an issue of the approved development’s consistency with the
LCP policies regarding the protection of environmentally sensitive habitat areas from two
perspectives. Appellants Roberts and Fahning note that consideration of the project’s
potential direct and/or cumulative adverse effects on marine organisms on the adjacent
shoreline was largely ignored. Secondly, Appellant-Commissioners Wan and Reilly not
that the City specifically dismissed the applicability of the LUP’s 50-foot-wide minimum
wetland buffer requirement to the intertidal wetland areas along the adjoining shoreline,
undertaking no analysis to ascertain how close the development would be situated to
these environmentally sensitive area. Accordingly, the appellants contend that the
approved project is inconsistent with the LUP policies regarding the protection of ESHA
and/or the biological productivity of coastal waters and the marine resources residing
therein.
6.

Protection of Coastal Water Quality.

The appellants also assert that the protection of water quality as required by the LUP was
not assured in the approved project. Both sets of appellants referenced the deferral to a
condition of permit issuance of the preparation of a mitigation and monitoring plan for
implementing specified water quality best management practices in developing the
project. Of particular note was the imposition of a requirement that the project be
designed to treat, infiltrate, or filter stormwater from each storm event up to and
including either the 85th percentile 24-hour storm event, if volume-based treatment is to
be used, or the 85th percentile one-hour precipitation events, with an appropriate safety
factor applied, for flow-based treatment measures. Both sets of appellants questioned
whether the standard could be feasibly met given the amount of impervious cover
authorized for the site and the intended development of a subsurface, near sea-level
elevation parking structure where such treatment facilities might typically be installed.
7.

Impacts to Visual Resources.
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The appellants also contend that the approved project would cumulatively impact the
visual resources of the area, especially as viewed from public vantage points along the
public streets and parklands in the vicinity of the development, and from beach areas.
The appellants assert that considerations for designing and locating new development to
minimize its visual obtrusiveness were not duly examined, nor was the project design’s
compatibility with character of the surrounding area adequately considered.
8.

Environmental Review.

Appellants Roberts and Fahning also assert that the development as approved by the City
is inconsistent with the requirements of the California Environmental Quality Act
(CEQA) with regard to the deferral of the identification of mitigation measures. The
appellants note that both requisite measures for the protection of coastal water quality and
minimizing risks of geological instability were relegated to post-authorization
administrative approval of geo-technical analyses and water quality control plans with no
assurance that such protections would feasibly afford such protections and/or adequately
minimize such hazards contrary to the directives of relevant environmental review case
law.
9.

Loss of Emergency Vehicle Access.

Appellants Roberts and Fahning also assert that by authorizing the development to extend
into the Second Street right-of-way, a historically available emergency vehicle accessway
to the adjoining beach would be lost. This could adverse affect public safety arrival time
to the beach, for example, in response to injuries or driftwood fires.
B.

LOCAL GOVERNMENT ACTION

In June 2007, the City of Crescent City accepted for filing Coastal Development Permit,
Conditional Use Permit, and Variance Application Nos. CDP 07-06, UP-07-02, and V07-08 from Randy Baugh DBA: Development Consultants, Inc., to demolish the existing
Del Norte Community Health Center complex located at 200 A Street, between Second
and Third Streets (APN 118-020-34) and construct a 51-unit condominium and timeshare residential project together with sales/professional office space. The project would
encompass 104,320 square feet of structural improvements and extend to three stories.
Other proposed improvements include underground parking areas, exercise and gazebo
common open space areas, public access trail facilities, landscaping, walkways, signage
and exterior lighting.
Following the receipt of agency and public comments on the project, on June 14, 2007
the City Planning Commission held an informational presentation and public input
meeting on the project and took no action with respect to the requested permit
authorizations.
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In September 2007, the City received an amended coastal development and use permit
application for a revised mixed-use project (see Exhibit No. 4). Included among the
modifications made to the project in response to the comments received at the June
meeting were: (1) a reduction number of residential units from 51 to 44 dwellings; (2)
reducing overall floor area by 5,560 square-feet; (3) increasing on-site parking by 19
percent; (4) adding a 2,172 square-foot medical office component; (5) situating the
building further from Third and A Street; and (6) making a number of architectural
changes to the building. As a result of these project changes, a variance was no longer
required and, instead, a concurrent architectural review (AR-07-11) was included for the
project.
Following completion of the planning staff’s review of the project, the preparation of a
staff report, and requisite circulation of a public hearing notice, City staff set the coastal
development and use permits for a hearing before the Planning Commission for
December 13, 2007. The Planning Commission subsequently approved with conditions
the subject development (see Exhibit No. 6). The Council attached ten special conditions
requiring that: (1) the approval be limited to the demolition and mixed use project
described in the revised development application; (2) the applicant file a Notice of
Determination regarding the adoption of the environmental review document with the
City Clerk within five days of project approval; (3) either the building height be modified
so as to not exceed thirty-five feet (35′) or the applicant obtain a variance approval from
the Planning Commission for the excess height prior to permit issuance; (4) either
increase the proposed lot area per dwelling be increased to a minimum of 1,500 square
feet or the applicant obtain a variance from the Planning Commission for the smaller lot
areas prior to permit issuance; (5) provide landscaping and irrigation plans be provided
prior to permit issuance; (6) obtain a geo-technical report from a licensed geologist or
civil engineer, subject to the approval of the City Engineer, that determines various
aspects of geologic risk and stability on the site, including, but not limited to, the
potential risks for inundation of the parking level and first occupied floor from storm
surge or tsunamis, the potential for groundwater infiltration into the structure, and the
establishment of the appropriate setback for the proposed structure on the ocean side
prior to permit issuance; (7) future shoreline protective structures to protect the
development from bluff erosion or seawater incursion be prohibited and a deed
restriction, acceptable to the Planning Director, be recorded memorializing the
prohibition prior to permit issuance; (8) best management practices (BMPs) for
controlling storm water runoff and maintaining water quality be incorporated into
development design and operation and that all post-construction structural BMPs (or
suites of BMPs) for the project be designed to treat, infiltrate or filter stormwater runoff
from each storm event, up to and including the 85th percentile, 24-hour storm event for
volume-based BMPs, and/or the 85th percentile, 1-hour storm event, with an appropriate
safety factor, for flow-based BMPs; (9), the applicant submit and obtain approval from
the City Engineer of a mitigation and monitoring program that will identify, implement
and track the performance of the BMPs prior to issuance of the building permit; and (10)
no soil, materials or debris of any kind be disposed of onto the adjoining open space
(beach) area.
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On December 28, 2007, the City received written correspondence from Glen Tiffany of
his intent to appeal the Planning Commission decision on CDP-07-06, UP 07-08, and AR
07-11 to the City Council.
On January 22, 2008, the City Council denied Mr. Tiffany’s local appeal, reinstating the
coastal development permit approved by its Planning Commission on December 13, 2007
and adding an eleventh project condition requiring the applicant, prior to permit issuance,
to submit proof that his title to the property is not clouded by the City’s 1961
abandonment of the West Second Street right-of-way.
The decision of the City Council regarding the conditional approval of the permits for the
telecommunication facility improvements was final. The City then issued a Notice of
Final Local Action on January 23, 2008 that was received by Commission staff on
January 24, 2008. The appellants filed their appeals to the Commission in a timely
manner on January 28, 2008 and February 7, 2008, within 10 working days after receipt
by the Commission of the Notice of Final Local Action (see Exhibit No. 6).
C.

PROJECT AND SITE DESCRIPTION

The approved project consists of the mixed-use residential and professional complex
comprised of 44 dwellings in an undisclosed mix of condominium and timeshare or
vacation rental units, a ±1500-square-foot medical/professional office, a ±700-squarefoot sales office, and off-street parking configured as 15-space exterior lot and a 62-space
interior parking facility to be developed below-grade beneath the building. The structure
housing these uses would encompass a 24,575-square-foot building envelope containing
98,755 square-feet of floor area extending to a three-story height of approximately 35
feet. Once constructed, the main structure would cover approximately 45 percent of the
1.24-acre site and span approximately 272 feet across the 300-foot width of the property.
Other approved improvements include a covered entry, walkways, signage, exterior
lighting, and paved parking areas for 153 vehicles (see Exhibit No. 3). Other approved
improvements include exercise and gazebo common open space areas, landscaping,
walkways, signage and exterior lighting.
The subject site is located along the ocean shoreline within the incorporated limits of the
City of Crescent City, at 200 “A” Street between Second and Third Streets,
approximately 1,000 feet northeast of the Battery Point Lighthouse. The subject property
encompasses approximately 1.24-acre and extends across the width of one city block
between Second and Third Streets, westerly of “A” Street, at the former site of the Del
Norte Community Health Clinic (see Exhibit Nos. 1-3). Following relocation of the
clinic to a location in the vicinity of the Sutter Coast Hospital on Washington Boulevard
in northern Crescent City, use of the project site for medical facilities was discontinued.
The site was subsequently sold to the applicant in 2007.
The project site’s primary frontage is along “A” Street, which functions as a sub-collector
route, conveying vehicular and other modes of traffic from the residential areas to the
north to and from the open space and public facility areas adjacent to the Crescent City
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Harbor to the southeast. Land uses in the immediate vicinity of the property to the north
are primarily single-family residential in character, with a hotel and future phased
restaurant development located directly to the south of the project site between Second
and Front Streets, at the former site of the Seaside Hospital, razed in 1994.
The subject property has two land use designations: “Residential” (R) on the
northeasterly 7,200 square-foot portion of the site at Third and “A” Streets and Medical
Related (MR) on the remaining 1.07-acre portion extending along “A” Street to the
Hampton Ins and Suites site. The Residential land use designation provides for up to six
units per acre of single-family and duplex apartment residential development and is
described as a transition to high density zoning. The purpose of the Medical Related land
use designations is stated as intended for encouraging “the development of concentration
of medically related services adjacent to the hospital.” In addition, a text policy within the
Public Works Chapter of the LUP states that: “…the specific area between Battery Street
on the south to Second Street on the north to ‘C’ Street on the east to the Pacific Ocean
on the west” shall be reserved for “the expansion of Seaside Hospital.” (Note: Although
this use limitation may be seen as antiquated insofar as it was primarily intended to guide
project area development when a medical facility existed on the adjacent site, it still
appears as a current policy within the certified LCP.) Similar to that for all land use
categories other than “Residential” and “Multi Family” designations, no residential
density standard is stated for the Medical Related designation.
The property is zoned Coastal Zone Two-Family Residential (CZ-R2) and Coastal Zone –
Residential Professional (CZ-RP) corresponding to the areas designated with
“Residential” and “Medical Related land use designations. Adjoining residentially
developed properties are zoned CZ-RP and Coastal Zone – Single-Family District (CZR1), with the adjoining hotel and restaurant complex having “Coastal Zone Commercial
Waterfront” (CZ-CW) zoning. The project’s building improvements would be located
within the CZ-RP-zoned portions of the site while an eleven space parking facility would
be located within the CZ-R2-zoned northeasterly portion of the site.
The subject property is currently developed with a one-story, approximately 10,000square-foot, one-story former medical clinic building and an additional approximately
25,000 square-feet of paved exterior off-street parking areas. The easterly ⅔ of the site is
generally flat with the rear ⅓ of the lot sloping slightly downward toward the adjoining
beach. The parcel is not located within a formally designated highly scenic area, as the
City’s LCP does not make that distinction for any specific sites, but focuses instead on
the “scenic highway corridor” visible from Highway 101 at the City’s southern entrance.
Nevertheless, views from the project site are spectacular, consisting of nearby headlands,
the Battery Point Lighthouse, and numerous offshore sea stacks. Due to the terrain of the
property and the presence of adjoining residential-profession development, views to and
along the coast from immediately in front of the project site from public streets and other
vista points are somewhat constrained.
The project site is located immediately landward of an open sandy beach and rocky
intertidal area. However, no sensitive habitat is present on the property.
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D.

SUBSTANTIAL ISSUE ANALYSIS

Section 30603(b)(1) of the Coastal Act states:
The grounds for an appeal pursuant to subdivision (a) shall be limited to
an allegation that the development does not conform to the standards set
forth in the certified local coastal program or the public access policies
set forth in this division.
1.

Appellants’ Contentions That are Valid Grounds for Appeal.

Seven of the nine sets of contentions raised in the appeals present potentially valid
grounds for appeal in that they allege the approved project’s inconsistency with policies
of the certified LCP. These contentions allege that the approval of the project by the City
is inconsistent with LCP provisions regarding: (1) provision and protection of public
access; (2) permissible development within areas designated with a Medical Related land
use designation; (3) residential density limitations and minimum lot area per dwelling
standards; (4) minimizing geologic hazards; (5) protecting environmentally sensitive
habitat areas; (6) ensuring coastal water quality; and (7) impacts to visual resources.
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it
determines:
With respect to appeals to the commission after certification of a local
coastal program, that no substantial issue exists with respect to the
grounds on which an appeal has been filed pursuant to Section 30603.
The term "substantial issue" is not defined in the Coastal Act or its implementing
regulations. The Commission's regulations indicate simply that the Commission will
hear an appeal unless it "finds that the appeal raises no significant question” (Title 14,
Section 13115(b), California Code of Regulations.) In previous decisions on appeals, the
Commission has been guided by the following factors:
•

The degree of factual and legal support for the local government's decision that
the development is consistent or inconsistent with the certified LCP and with the
public access policies of the Coastal Act;

•

The extent and scope of the development as approved or denied by the local
government;

•

The significance of the coastal resources affected by the decision;
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•

The precedential value of the local government's decision for future
interpretations of its LCP; and

•

Whether the appeal raises only local issues, or those of regional or statewide
significance.

Even when the Commission chooses not to hear an appeal, appellants nevertheless may
obtain judicial review of the local government's coastal permit decision by filing petition
for a writ of mandate pursuant to Code of Civil Procedure Section 1094.5.
In this case, for the reasons discussed further below, the Commission exercises its
discretion and determines that with respect to the allegations concerning the consistency
of the project as approved with the provisions of the LCP regarding: (1) provision and
protection of public access; (2) permissible development within areas designated with a
Medical Related land use designation; (3) residential density limitations and minimum lot
area per dwelling standards; (4)
minimizing geologic hazards; (5) protecting
environmentally sensitive habitat areas; (6) ensuring coastal water quality; and (7)
impacts to visual resources, the appeal raises a substantial issue with regard to the
approved project’s conformance with the certified City of Crescent City LCP In addition,
the Commission finds the appeal raises a substantial issue with regard to the approved
project’s conformance with the public access and recreation policies of the Coastal Act.
a.

Allegations Raising Substantial Issue

1.

Coastal Access and Recreation.

Appellants’ Contentions:
The appellants state the following with respect to the allegation that the development as
approved by the City is inconsistent with the policies of the LCP and the Coastal Act
relating to public access and recreation:
Roberts/Fahning: Failure to address conformity with the public access
and public recreation policies of Chapter 3 (P.R.C. Section 30604(c)).
Although access next to the Hampton Inn is possible, parking is not
available for the general public. The Coasta Norte project does not address
access or parking accessibility for the general public.
Wan/Reilly: In reviewing the project the City justified its lack of requiring
provisions for public access in new development by observing the
proximity of nearby accessways. Neither in the consideration of the
coastal development and use permits or the environmental document did
the City consider substantive information regarding the potential effects of
overuse on nearby coastal natural resource areas from a 44-unit residential
complex. Analysis was limited to a conclusory statement based on the
observation that, “Because adequate access exists both on the parcel and

A-1-CRC-08-004
RANDY BAUGH DBA: DEVELOPMENT CONSULTANTS, INC.
Page 17
nearby, additional public access is not required for this project.” However,
no conditions were attached to the permit approval requiring that the
referenced onsite accessway be formally dedicated, improved, maintained,
or otherwise made available for the public’s use.
Therefore, the Planning Commission’s approval of the coastal
development permit is inconsistent with Coastal Act Sections 30210 and
30212, and LUP Recreation and Visitor-Serving Facilities Policy No. 1, as
no public access was required and the City did not factually consider the
potential for overuse of nearby coastal natural resource due to increased
coastal access demand associated with the project (i.e., beach crowding) or
potential impacts from the development to Open Space public trust
amenities (e.g., access to state waters, opportunities for nature study
involving beach vistas, intertidal areas, or geological features). Neither
did the City review the adequacy of existing public accessways to meet
recreational needs as directed by Coastal Act Section 30210 and
30212(a)(1) and (2), and LUP Public Access Policy No. 1.
Applicable LCP Policies and Standards:
Section 30210 of the Coastal Act states:
In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent
with public safety needs and the need to protect public rights, rights of
private property owners, and natural resource areas from overuse.
[Emphasis added.]
Coastal Act Section 30211 directs:
Development shall not interfere with the public's right of access to the sea
where acquired through use or legislative authorization, including, but not
limited to, the use of dry sand and rocky coastal beaches to the first line of
terrestrial vegetation. [Emphasis added.]
Coastal Act Section 30212(a) states:
Public access from the nearest public roadway to the shoreline and along
the coast shall be provided in new development projects except where:
(1)
It is inconsistent with public safety, military security needs,
or the protection of fragile coastal resources,
(2)
Adequate access exists nearby, or,
(3)
Agriculture would be adversely affected.
Dedicated
accessway shall not be required to be opened to public use
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until a public agency or private association agrees to accept
responsibility for maintenance and liability of the accessway.
[Emphases added.]
LUP Public Access Policy No. 1 states in applicable part:
The City recognizes the importance of access to and along (the)
shoreline… If in the future, the City finds that existing public accessways
are inadequate to meet recreational needs, it shall encourage the
development of additional accessways consistent with the City’s ability to
pay maintenance costs and obtain funding to develop said areas.
[Emphases added.]
LUP Public Access Policy No. 3 states, in applicable part, “The City shall assure that the
public can easily locate existing access points...” [Emphasis added.]
Discussion:
The approved project consists of new development between the sea and the first public
road. The coastal development permit granted by the City does not require the creation of
any public access facilities. It should be noted that the City Council did consider the
effects the vacation of West Second Street in 1961 and further conditioned the permit
approval to demonstrate that no residual access rights exist to use that former “paper
street” area. In addition, although the City stated that “access exists both on the parcel
and nearby,” the location of the referenced onsite access was not specifically identified,
including any limitations on its use, not was it required to be formally dedicated and
maintained as part of the coastal development permit approval.
In acting on this appeal, the Commission is reviewing whether there is a substantial issue
on conformance of the coastal development permit as approved with respect to
conformance with Coastal Act and LCP public access policies. There are no findings as
part of the project record that would indicate that, even with the purported onsite
accessway being made available for continued public use, impacts of the project on
public access would be adequately offset. The appellants contend that as the project
would increase the demand for public access by bringing many new residents and visitors
to the site, the project could have significant adverse impacts on public access that may
indicate that new access facilities are needed to offset the intensified use levels.
In its approval of the proposed project, the City noted the presence of onsite and nearby
access facilities and apparently concluded that these facilities had sufficient capacity to
accommodate the increased use. Although the City stated in the project environmental
document that the increased demand for access and recreational facilities was considered,
no factual analysis of existing access use patterns, the capacity of the nearby support
facilities, the projected increase in access demand due to the presence of the new
residential units, or the adequacy of the onsite and nearby accessways to offset increased
demand was conducted. Accordingly, the City did not assess potential overuse of natural
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resources areas or the adequacy of existing accessways as directed within the Coastal Act
and LCP Public Access Policy Recommendation No. 1, cited above.
Taking into account the guiding factors cited previously for determining whether an issue
that has been raised on appeal is substantial, the Commission finds that a substantial issue
exists with regard to the project’s conformance with the public access and recreation
policies of the Coastal Act and the LCP for the following reasons:
•

The degree of factual and legal support for the local government’s decision that
the development is consistent with the public access and recreational policies of
the certified LCP and the Coastal Act is minimal and conclusory. No substantive
study of the effects of the increased demand associated with the proposed
development on nearby access facilities, coastal recreational facilities, or natural
resource areas, was conducted. In addition, the need for additional accessways
and the appropriateness of accepting an offer of dedication for public access
specific to the project site, as directed in the LCP, were not reviewed;

•

The extent and scope of the development approved by the local government is
significant to the site and the community in terms of the physical size of the
proposed improvements and the intensity of resulting land use; and

•

The shoreline amenities in proximity to the project site, including the adjacent
beachfront, Battery Point Lighthouse, Beachfront Park, Harbor-City Bicycle Path,
and Third Street and Hampton Inn accessways are significant local and regional
coastal access and recreational resources that could be adversely affected by the
City’s decision.

Therefore, the Commission finds that the project as approved by the City raises a
substantial issue with respect to conformance of the approved project with the LCP and
Coastal Act policies regarding coastal access.
2.

Permissibility of Residential Development within Medical Related Land Use
Designations.

Appellants’ Contentions:
The appellants also contend that the mixed-use project as approved by the City,
particularly its primary residential component, does not conform to the Land Use Plan in
that no such use type is enumerated for the Medical Related land use designation. The
appellants note that “medical related services” is the sole land use identified for the
project site. The appellants assert that the City’s declaration in the findings that the
certified Medical Related land use degradation has been nullified by the relocation of the
county hospital from the adjacent parcel to another location does not actually change the
certified land use designation and therefore the development as approved by the City is
inconsistent with the identified permissible land uses of the City’s LUP.
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Applicable LCP Policies and Standards:
The LUP’s Coastal Land Use Plan Map Designations read, in applicable part:
The Land Use Map for the Coastal Zone of the City of Crescent City
contains seven land use designations for the City’s coastal zone. The
following is a summary of the designations:
Residential: Up to six units per acre, would include the present R1, R-1B zones and would allow R-2 zoning as a transition to high
density zoning.
Multiple Family: Over six units per acre, would allow R-2 zoning
as a transition to residential areas…
Medical Related: Encourages the development of concentration of
medically related services adjacent to the hospital... [Emphases
added.]
Coastal Zone Zoning Regulations (CZZR) Section 17.60.010 provides, in applicable part,
the following directive as to the form and content of the coastal zone regulations:
The coastal zone zoning regulations shall consist of a zoning map
designating certain districts, an appeal map describing appeal districts,
and a set of regulations controlling the uses of land, and density of
population, the uses and location of structures, the height and bulk of
structures, the open spaces and yards about structures, the appearance of
certain uses and structures, the areas and dimensions of sites, locations,
size, illumination, and requirements for the provision of off-street parking
and off-street loading facilities. [Emphases added.]
CZZR Section 17.60.050 continues on to address the intended scope of the coastal zoning
regulations,
These regulations shall apply to all property whether owned by private
persons, firms, corporations, by the state or any of its agencies or political
subdivisions, by any county or city including the city, or any of its
agencies or by any authority of the district organized under the state.
[Emphasis added.]
CZZR Section 17.63.080 sets specific restriction of permissible development, in
applicable part, as follows:
A.
A building shall only be erected, converted, reconstructed, or
structurally altered, and any building or land shall only be used for any
purpose as permitted in the district in which such building or land is located.
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B.
A building shall only be erected, reconstructed, or structurally
altered which complies with the height or bulk limits established in these
regulations for the district in which such building is located.
C.
The lot area shall be so preserved that the yards or other open
spaces shall be as prescribed in these regulations... [Emphases added.]
Discussion:
The appellants contend that the development as approved by the City is inconsistent with
LCP policies regulating development within the Medical Related (MR) land use
designated areas in the City. This contention is presented in several sub-points as
follows:
•

Notwithstanding the demolition of the Seaside Hospital and subsequent
development of a visitor-serving hotel use on the adjoining parcel, the relocation
of the former hospital and community health clinic uses of the project area, and
the sale of the project site to a private development firm, the Land Use Plan as
currently certified directs that the project site be reserved for development and
concentration of medical services related and appurtenant to former hospital use;

•

Although the implementing zoning district standards for the project site identify a
number of additional principal and conditionally permissible uses to professional
offices that could provide the medical services uses as directed by the land use
designation, the Coastal Act and the City’s coastal development regulations
require that authorized development be consistent with the whole of the LCP,
including both its LUP and zoning district standards; and

•

Notwithstanding the arguable qualifications of the project as a permissible use
within the locally-adopted (2001) and subsequently locally-amended (2006)
Visitor and Local Commercial (VLC) land use designation, the change in the site
from MR to VLC has not been certified by the Commission; and

•

Similar to that done for the preceding adjacent hotel development, prior to
authorizing a permit of the subject appealed development, the City should first
seek certification from the Commission of an amendment to their local coastal
program to reclassify the land use designation of the project site to VLC or
another designation that might facilitate the subject mixed-use development. As
this was not done, the requisite findings for issuing coastal development and
conditional use permits were not made with respect to the approved
development’s consistency with the policies and programs of the land plan and
applicable provisions of the zoning ordinance in force at the time of the permit
action.

The appellants assert that, given: (a) the strict limitation on the types and intensities of
development to be authorized on the project site as directed in the Land Use Plan; (b) the
directive of Coastal Act Section 30600.5(c) that a coastal development permit be issued

A-1-CRC-08-004
RANDY BAUGH DBA: DEVELOPMENT CONSULTANTS, INC.
Page 22
by the respective local government only if the proposed development is in conformity
with the certified land use plan; and (c) the new residential / sales office uses do not
qualify as the one type of permissible development within the MR designation, the
development as approved by the City is inconsistent with the policies and standards of the
certified LCP governing development within MR land use designated areas.
In its findings for project approval, the City: (a) acknowledge that the approved
development would not fully comport with the LUP directive for reserving the project
site for medical services uses; (b) noted the changes that had occurred in the project
vicinity, including the relocation of the hospital and clinic uses to other portions of the
City; and (c) concluded the use limitation of the Medical Related land use designation to
be solely advisory (i.e., merely “encourages” medical services) or null and void given the
change in conditions in the project area. Yet, as is often the case, a given zoning district
providing for a variety of principal and conditional uses, may be established for a site to
implement a land use designation having only very limited recognized uses. Indeed, this
is case in Crescent City, where the compatibility chart within the LUP identified the CZRP zoning district as a compatible with “Residential,” “Multiple Family,” and
“Commercial” land use designations in addition to the Medical Related category. This
practice is further underscored by the fact that there is no parallel “Medical Services”
zoning district to implement the highly-restricted Medical Related land use designation.
Therefore, although the zoning district standards may identify a diversity of development
types and uses for a given designated area, authorization of any of those enumerated uses
must nonetheless be found consistent with the land use plan, including a site’s
overarching land use designation.
Moreover, the development was approved in the absence the City first amending the
problematic land use plan provision to one which would better suit contemporary
conditions, contrary to established Coastal Act procedures and past City practices.
Therefore, there is not a high degree of factual and legal support for the local
government’s decision that the development is consistent with the certified LCP. In
addition, the local government's decision would establish a precedent with problematic
implications for future interpretations of the LCP regarding proposals involving
development not specified in a given land use or zoning designation. Therefore, the
Commission finds that the project as approved by the City raises a substantial issue with
respect to the conformance of the approved project with the land use plan designation for
the site.
3.

Conformance with Residential Density and Lot Area Regulations

Appellants’ Contentions:
The appellants also contend that, notwithstanding the development being for a use type
not specifically identified for the project site, the project would exceed established
residential densities as set forth in the LCP and would not conform to prescriptive lot area
per dwelling standards of the zoning district in which the site is located. In the face of no
residential density standard being set for the Medical Related land use designation, the
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City extrapolated a density standard from the Coastal Zone Residential-Professional
zoning standards. Even taking this approach, the development as proposed would exceed
the derived density for the site. In response, the City applied a condition requiring the
applicant to either increase the lot area per dwelling by reducing the number of dwelling
units to achieve with a corresponding reduction in residential density, or obtain a variance
from the Planning Commission. The appellants note that a reduction in the number of
residential units from 44 to 32 units might arguably bring the project into density
conformance (notwithstanding the issue regarding categorical permissibility). However,
it is not clear such a reduction in units is feasible or that a variance would be granted.
Therefore, the development as conditionally approved by the City is inconsistent with the
policies and standards of the LCP, including its residential density and minimum lot area
regulations.
Applicable LCP Policies and Standards:
The LUP’s Coastal Land Use Plan Map Designations read, in applicable part:
The Land Use Map for the Coastal Zone of the City of Crescent City
contains seven land use designations for the City’s coastal zone. The
following is a summary of the designations:
Residential: Up to six units per acre, would include the present R1, R-1B zones and would allow R-2 zoning as a transition to high
density zoning.
Multiple Family: Over six units per acre, would allow R-2 zoning
as a transition to residential areas…
Medical Related: Encourages the development of concentration of
medically related services adjacent to the hospital... [Emphases
added.]
CZZR Section 17.67.030 establishes prescriptive standards for development occurring
within CZ-RP zoning districts as follows:
A.
B.

3

Height. Maximum building height shall be thirty-five feet.
Yards and Areas.
1.
Front Yards. Twenty feet for residential uses, ten feet for
nonresidential uses;
2.
Side Yards. Minimum five feet for interior and corner lots.
Reverse corner lots3 shall have a side yard equal to one-half
the required front yard of the lots abutting the rear of such
reversed comer lots;

CZZR Section 17.61.135 defines “reverse corner lot as “a corner lot which rears upon the
side of another lot, whether or not across an alley.” Regardless of whether “A” Street or
Third Street is designated as the front lot line of the subject property, the project parcel
meets the definition of a “reverse corner lot.” According, a minimum 10-foot-wide side
yard area requirement is indicated for the development site.
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3.
4.
5.

6.

Rear Yards. Ten feet;
Lot Area. Minimum six thousand square feet for residential
uses. No minimum for non-residential uses;
Lot Area Per Dwelling Unit. A minimum of fifteen hundred
square feet per dwelling unit, except that single-family uses
shall conform to the CZ-R1 requirements and duplexes shall
conform to the CZ-R2 requirements;
Lot Coverages. For nonresidential uses, no requirements. For
residential uses, coverage shall be the same as required in the
most restrictive zone in which they are first permitted.
[Emphases added.]

CZZR Section 17.78.070 sets specific requirements with respect to the presence of
structural development within minimum yard areas:
Every part of a required yard shall be open from its lowest point to the sky
unobstructed except for the ordinary projections of sills, belt courses,
cornices, buttresses, ornamental features and eaves; provided, however, that
none of the above projections shall project into a minimum side yard more
than twenty-four inches nor into a minimum front or rear yard more than
forty-eight inches. Notwithstanding any of the above, development may
only occur fifty feet beyond the landward edge of a wetland. [Emphases
added.]
CZZR Section 17.78.080 through 17.78.100 provide for a variety of exceptions to front,
rear, and side yard area setbacks, stating in applicable part:
Eaves, cornices and marquees on buildings for which no front yard or street
side yard is required may project over the street property line providing
that no such eaves, cornices or marquees shall project over the street line
more than two feet...
Open fire escapes, open porches, outside stairways and balconies may
project into the minimum front and rear yards by less than four feet...
Chimneys, flues and water softener tanks and air conditioners may project
into a minimum side yard; provided that such structures or equipment
shall not extend or project nearer than three feet to the side property line.
[Emphases added.]
Discussion:
The appellants contend that the project as approved by the City, notwithstanding its
apparent lack of status as a permissible type of development within Medical Related land
use designated areas, does not conform to the residential limitations and lot-area-per
dwelling standard of the Coastal Zone Residential-Professional (CZ-RP) zoning district.
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The appellants assert that the City’s rationale for approving the project’s residential
componentry and site configuration was based largely on findings that the project’s
density was consistent with the Visitor and Local Commercial land use designations
local-adopted 6 to 60 dwelling units per acre standard. Accordingly, as an amendment to
the City’s LCP to apply the VLC designation on the project site has not been certified by
the Commission, the appellants conclude that the development as approved by the City is
inconsistent with the density limitations of the City’s currently certified MR land use
designation (no residential use or density stated) and/or the CZ-RP zoning regulations (29
dwellings per acre as derived from the 1,500-sq.ft. per dwelling minimum lot area
standard).
In reviewing the local record for the project, the Commission finds that a substantial issue
is raised concerning the City analysis as to the permissibility of the approved
development’s density from two perspectives. First, with respect to the applicability of
the Visitor and Local Commercial land use designation’s 6 to 60 dwelling units per acre
limitation, the City states:
Because the City Council adopted the updated general plan in 2001, staff
recommends that any proposed land use should also be consistent with the
VLC designation. This is because in order to approve any entitlement, the
Planning Commission and/or the City Council must find consistency with
the general plan.
This interpretation does not take into account the fact that, despite its local adoption, an
LCP amendment to apply the VLC designation to the project site has not been certified
by the Commission. Accordingly, the “general plan” density standard for which the
project must be found consistent is that set forth within the currently certified LCP.
Therefore, the City’s discussion regarding possible project compliance with localadopted, superseding density provisions within the yet-to-be Commission certified VLC
land use designation is not based upon the approved development’s conformance with the
policies and standards of the certified LCP.
Secondly, with regard to its analysis of the development’s consistency with the CZ-RP’s
1,500-sq.ft. lot area per dwelling unit standard, the City states:
Although the description of the Medical Related designation does not
provide a residential density range or limit, the implementing and
consistent zoning district, CZ-RP (Coastal Zone Residential-Professional),
allows multiple-family uses and does provide an indication of the density
standard that probably should have been noted in the description of the
Medical Related designation. The CZ-RP development standards require a
"minimum of fifteen hundred square feet per dwelling unit," which
implements 29 dwelling units per acre. [Emphases added.]
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With regard to this analysis, the Commission finds, and appellants Wan and Reilly note,
the description of the City’s coastal zoning regulations at Section 17.60.010 do imply
that, in addition to a variety of other prescriptive standards, density standards are
included within the contents:
The coastal zone zoning regulations shall consist of a zoning map
designating certain districts, an appeal map describing appeal districts,
and a set of regulations controlling the uses of land, and density of
population, the uses and location of structures, the height and bulk of
structures, the open spaces and yards about structures, the appearance of
certain uses and structures, the areas and dimensions of sites, locations,
size, illumination, and requirements for the provision of off-street parking
and off-street loading facilities. [Emphases added.]
Accordingly, while the approach taken by the City to derive a density standard from the
zoning district pro rata lot area standard might arguably have some merit. However,
such an approach tacitly ignores that no specific density standard or provision for
residential development is expressly stated in the LUP’s description of the Medical
Related land use designation. Moreover, the Commission finds the City’s suggestion that
the CZ-RP zone’s inclusion of single- double- and multi-family residential dwellings
among the classes of permissible development indicates that the Medical Related land use
designation similarly provides for residential development is a highly presumptuous
interpretation of the designation’s intended scope, and is not supported by any language
in the LUP’s description of the Medical Related land use designation.
Finally, with regard to the resolving the project’s inconsistency with the CZ-RP zones lot
area per dwelling standard, the City states:
The project proposes 1,227 square feet of lot area per dwelling unit. This
aspect is not consistent with the minimum fifteen hundred square feet of
lot area per dwelling unit contained in 517.67.030.B.5; therefore, staff has
added a condition of approval requiring that the applicant either increase
the proposed lot area per dwelling unit or obtain variance approval from
the Planning Commission. [Emphasis added.]
The Commission finds the permit condition to be problematic in two ways; First,
increasing the lot area per dwelling unit would require the applicant to find
approximately 12,000 square-feet of additional lot area at a minimum, to add to the
project site. Other than possibly purchasing the vacant lot adjoining the project site
across “A” Street to the east and incorporating the parcel into the project site plan, there
appears to be no feasible way to satisfy the lot area standard.
Secondly, securement of a variance would likely be similarly difficult as among the
findings that must be made to approval the deviation for lot area conformance as set
forth in CZZR Section 17.85.010.A through G is that, “there are exceptional and
extraordinary circumstances applicable to the property involved,” it is “limited to that
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necessary to correct the discrimination or undue hardship,” and “the variance is
necessary for the preservation and enjoyment of the substantial property right possessed
by other property in the same vicinity and zone and denied to the property in question.”
Based upon the information in the public record for the project, the Commission does not
find where such adverse circumstances, hardships, and discriminations are indicated for
the project and/or its site. Accordingly, such a variance would likely constitute the
granting of “a special privilege not shared by any other property in the same vicinity and
zoning classification,” an action prohibited both by the City’s ordinance and the enabling
state land use law.4
Finally, the delegation of the determination of conditional compliance to a staff level,
effectively ministerial determination, may also result in heretofore undisclosed impacts
on coastal resources. As stated in the project description, the development entails 44
residential units “in an undisclosed mix of condominium and timeshare or vacation rental
units.” However, the applicant has not explained how and when such parcelization might
occur and the City took no action with respect to subdivision of the site, either in concept
or in formal approval of a tentative tract map and/or condominium plan. Thus, if the
project were to be revised to include revisions to provide the requisite minimum lot area
per dwelling by parcelization and/or reconfiguration of the building or site plan in a way
as to still be overall compliance with the height and size authorizations set forth in
Condition of Approval No. 1, effects on a variety of coastal resources, including public
access, adjacent environmentally sensitive areas, water quality, and visual resources
could result which had not been addressed in the review of the original permit
application.
Given the relatively low degree of factual and legal support for the local government's
decision, and the precedential implications on future interpretation of the LCP for
proposals not meeting prescribed development standards, the Commission finds that a
substantial issue is raised as to the approved development’s consistency with the certified
LCP with respect to the density limitations and lot area standards for residential
development in CZ-RP zoning districts.
4.

Minimization of Geologic Risks.

Appellants’ Contentions:
The appellants state the following with regard to the contention that the project as
approved is not consistent with the LCP policies directing that geologic risks should be
minimized:
Roberts/Fahning: Conditions for approval of CDP07-06... re: condition #
6… which rely on future studies.

4

See California Government Code Section 65906.
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Wan/Reilly: The project site is located immediately adjacent to the open
ocean shoreline along the west side of Crescent City north of the harbor
area. The property is situated on an uplifted portion of the marine terrace
which, unlike other areas to the north and south, rises gradually up from
the beach to an elevation of 15 to 20 feet above mean sea level. An
approximately 30-ft.-wide vegetated slope runs along the western margin
of the property separating the building site from the open beach face. The
beach face has a narrow sandy area grading into a rocky intertidal zone
bounded with numerous offshore stacks.
In addition to being exposed to the coastal erosive forces of wind and
storm surge, and shaking and possible subsidence associated with both
near- and distant-source seismic events, the site is also in the immediate
vicinity of the portions of Crescent City inundated by the tsunami waters
propagated from the Great Alaska Earthquake of March 27, 1964.
The project entails the construction of 44 permanent residences and
includes a sub-surface interior parking facility that would be developed at
a sea level elevation. Despite the significant exposure of property and
persons to these geologic and flooding hazards, no geo-technical analysis
has been conducted for the project with respect to the site’s shoreline
retreat rate or site stability for the anticipated economic life of the
proposed mixed-use structure. Accordingly, the City’s approval of the
project is inconsistent with LUP Diking, Dredging, Filling and Shoreline
Structures Policy No. 3 regarding siting and design to minimize geologic
and flood hazards exposure.
Applicable LCP Policies and Standards:
LUP Dredging, Diking, Filling, and Shoreline Structures Policy No. 3 states:
The City shall require that new development minimize risks to life and
property in areas of high geologic hazard, assure stability and structural
integrity, and neither create nor contribute significantly to erosion,
geologic instability, or destruction of the site or surrounding area or in
any way require the construction of protective devices that would
substantially alter natural landforms along bluffs and cliffs. [Emphasis
added.]
Discussion:
No factual information was considered in the City’s review of the development
application relative to the project’s siting and design for minimizing risks of geologic
hazards. Instead, the City deferred such a determination to post-approval consideration
of a geo-technical report through the imposition of Condition of Approval No. 6, which
reads as follows:
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Prior to issuance of the coastal development permit, the applicant shall
obtain a geotechnical report from a licensed geologist or civil engineer,
subject to the approval of the City Engineer, that determines various
aspects of geologic risk and stability on the site, including, but not limited
to, the potential risks for inundation of the parking level and first occupied
floor from storm surge or tsunamis, the potential for groundwater
infiltration into the structure, and the establishment of the appropriate
setback for the proposed structure on the ocean side.
The Commission notes that the condition does not specify that any recommendations to
minimize any determined exposure to geologic and flooding hazards that might be
included in the report are required to be incorporated into the project. Given the
relatively low degree of factual and legal support for the local government's decision, the
scope of development approved by the local government, and the precedential
implications on future interpretation of the LCP for proposals located in similar areas
with high geologic hazards, the Commission finds that a substantial issue is raised as to
the approved development’s consistency with the certified LCP with respect to
demonstrated minimization of geologic hazards.
5.

Protection of Environmentally Sensitive Habitat Areas.

Appellants’ Contentions:
The appellants state the following with regard to the contention that the approved
development is not consistent with LCP policies requiring the protection of
environmentally sensitive habitat areas:
Roberts/Fahning: Failure to research the possible effects on marine
organisms of the adjacent shoreline from building another high
density/high traffic development. Ever since another high density/high
traffic development was constructed, the Hampton Inn, there has been a
noticeable decrease of marine organisms on the shoreline between Battery
Point Lighthouse and 5th Street, possibly due to increased visitor traffic or
run-off. This decease in marine organisms has been noticed by local
residents.
Wan/Reilly: LUP Environmentally Sensitive Habitat Areas / Water
Resources Policy No. 2 requires that a buffer of 50 feet be maintained
around all identified wetlands. The project site is located adjacent to the
ocean shoreline and open beach areas along the City’s west side, in
proximity to “Marine Intertidal Unconsolidated Bottom” (M2US2N) and
“Marine Unconsolidated Rocky Shore (M2RS2N) wetlands as depicted on
the U.S. Fish and Wildlife’s National Wetland Inventory - Sister Rocks
Quadrangle. Despite this fact, in approving the project, the City
categorically dismissed the presence of wetlands in the vicinity of the
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project and conducted no evaluation as to the location of the development
relative to the “extreme higher high water” line, the upland extent of these
wetlands5, and whether the requisite 50-foot-wide buffer width required by
LUP Environmentally Sensitive Habitat Areas / Water Resources Policy
No. 4 would be provided, or, if all aspects of the development in locales
adjacent to these environmentally sensitive areas would be compatible
with the resource areas as required by LUP Environmentally Sensitive
Habitat Areas / Water Resources Policy No. 2. Therefore, the approved
development is inconsistent with the policies of the LUP regarding the
protection of environmentally sensitive habitat areas and water resources.
Applicable LCP Policies and Standards:
LUP Environmentally Sensitive Habitat Areas / Water Resources Policy No. 2 read as
follows:
The City shall protect those areas that are designated as environmentally
sensitive so that these habitats and their resources are maintained and any
development shall be consistent with adjacent areas and with Section
30240 et seq. of the California Coastal Act as described herein on Page
24. [Emphasis added.]
LUP Environmentally Sensitive Habitat Areas / Water Resources Policy No. 4 continues
on to prescribe specific buffer requires and use restrictions therein for the protection of
wetlands ESHAs:
The City shall maintain a buffer zone of 50 feet around all identified
wetlands. The only allowable uses within this buffer zone shall be those
uses as provided for in Section 30240 et seq. of the California Coastal Act
of 1976 as described on page 24. Criteria for the establishment of the
buffer zones for wetlands should be measured land ward from the edge of
the wetlands.
Discussion:
No factual information was considered in the City’s review of the development
application relative to the project’s siting relative to environmentally sensitive habitat
areas, including wetlands. Instead, the City effectively dismissed the issue stating:
The Local Coastal Plan/Land Use (1980) component contains most of the
pertinent policies in the Coastal Visual Resources and Special
5

Refer to U.S. Fish and Wildlife Service - Office of Biological Services’ Publication No.
FWS/OBS-79/31 “Classification of Wetlands and Deepwater Habitats of the United
States” (Lewis M. Cowardin, et al, USGPO December 1979) for a further discussion of
the definition of and extent of wetland habitats.

A-1-CRC-08-004
RANDY BAUGH DBA: DEVELOPMENT CONSULTANTS, INC.
Page 31
Communities section and the Environmentally Sensitive Habitat
Areas/Water and Marine Resources section, which lists all of the intertidal areas between Preston Island and the Breakwater as Environmentally
Sensitive Habitat Areas (ESHAs). ESHAs are not synonymous with
"wetlands," which means, ‘land within the coastal zone which may be
covered periodically or permanently with shallow water marshes, open or
closed brackish water marshes, swamps, mudflats, and fens.’ Therefore,
the project site is adjacent to an ESHA but not to a coastal wetland, and is
not subject to the 100' setback from coastal wetlands (CCGP Section 6,
Policy 6.A.3.). The proposed setback is 35 feet from the property line, at a
point synonymous with the extension of the Wendell Street ROW line, and
a distance consistent with the 35-foot setback from the bluff imposed on
the adjacent Hampton Inn development.
As noted by appellants Wan and Reilly, wetlands do, in fact, lie within the immediate
proximity of the project site, namely the intertidal areas along the adjoining open ocean
shoreline. In addition, the offshore rocks and rocky intertidal reach contain a variety of
encrusting marine organisms, including starfish, limpets, barnacles, bivalves, and benthic
algae, provides habitat to numerous resident and migratory waterfowl, and is utilized on
occasional as a haul-out area by marine mammals, such as Steller sea lions (Eumetopias
jubatus) and harbor seals (Phoca vitulina). Unless the project is appropriately designed
and sited, including provisions for intercepted, and treated, stormwater runoff, and/or
avoiding other impacts from beach users, such as trampling of fragile tidepool areas or
disturbing nesting sites, the development could have significant adverse impacts, either
directly or cumulatively to these adjacent environmentally sensitive areas.
Given the relatively low degree of factual and legal support for the local government's
decision, the scope of development approved by the local government, and the
significance of the coastal resources affected by the decision, the Commission finds that a
substantial issue is raised as to the approved development’s consistency with the certified
LCP with respect to protection of adjacent environmentally sensitive habitat areas.
6.

Coastal Water Quality.

Appellants’ Contentions:
The appellants state the following with regard to the contention that the development as
approved by the City is not consistent with the LCP policies that coastal water quality be
protected:
Roberts/Fahning: Conditions for approval of CDP07-06... re: condition #
8… which rely on future studies.
Wan/Reilly: In conditionally approving the project, the City applied
Condition of Approval No. 8, which reads:
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‘Best management practices (BMPs) for controlling storm water runoff
and maintaining water quality shall be incorporated into development
design and operation. All post-construction structural BMPs (or suites of
BMPs) for the project shall be designed to treat, infiltrate or filter
stormwater runoff from each storm event, up to and including the 85th
percentile, 24-hour storm event for volume-based BMPs, and/or the 85th
percentile, 1-hour storm event, with an appropriate safety factor, for flowbased BMPs.’
However, in rotely applying the condition, the City cited no specific
preliminary information and provided no analysis addressing whether
accommodating such treatment goal volumes could be feasibly attained
given: (1) the approved development’s extensive impervious surface
coverage; (2) the site’s relatively low elevation; and (3) the fact that the
majority of its off-street parking would be constructed at a sub-grade
location where ground infiltration or outfall discharges of treated water
would likely be impractical. Therefore, the approved project is
inconsistent with LUP Public Works Policy No. 2.
Applicable LCP Policies and Standards:
LUP Public Works Policy No. 2 states:
The City shall require that best management practices (BMPs) for
controlling stormwater runoff and maintaining water quality be
incorporated into development design and operation. All post-construction
structural BMPs (or suites of BMPs) for new development, including but
not limited to, recreational or visitor-serving commercial development
within Coastal Zone - Commercial Waterfront zoning districts, shall be
designed to treat, infiltrate or filter stormwater runoff from each storm
event, up to and including the 85th percentile, 24-hour storm event for
volume-based BMPs, and/or the 85th percentile, 1-hour storm event, with
an appropriate safety factor, for flow-based BMPs. [Emphases added.]
Discussion:
As observed by both sets of appellants, no preliminary review was undertaken with
regard to the repercussions on coastal water quality that might result from the project.
Instead, similar to the approach taken for reviewing exposure or instigation of geologic
instability, a special condition was added to the project approval, restating LUP Public
Works Policy No. 2. To ensure compliance with the condition, the City attached
Condition of Approval No. 9, which directs that:
Prior to issuance of the building permit, the applicant shall submit and
obtain approval from the City Engineer of a mitigation and monitoring
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program that will identify, implement and track the performance of the
BMPs discussed under Condition of Approval No. 8 above.
As discussed elsewhere in the City’s analysis of the project, the development would
entail coverage of 24,575 square-feet or 45% of the site by the main building and an
additional approximately 10,000 square-feet of impervious surfacing in the form of
exterior parking lots, driveways, walkways, decking, and patio improvements. In
addition, the project entails sub-surface development of a parking structure in a very near
sea-level location. In the absence of any hydrologic data, it can only be assumed that
additional groundwater infiltration into the building would require sump pumping and
treatment to remove fuel, lubricants petroleum hydrocarbons and related pollutants
entrained from the vehicles parking therein. Furthermore, very little remaining area
exists on the property to receive and arguably treat the stormwater runoff from these
surfaces.
In applying the condition without an initial assessment of stormwater generation volumes
and treatment designs, no regard was given to whether the 85th percentile treatment
standard could be feasibly attained at the site. Such treatment facilities can be quite
extensive in size. For example, to treat the stormwater on the adjacent Hampton Inn
project site, a project with similar building coverages and impervious surface areas, two
treatment vaults of 30′ x 30′ and 45′ x 45′ area were needed to meet the 85th percentile
standard. No feasible location for the treatment facilities has been identified. In addition,
the costs for providing for on-going expenses for sump pumping during the life of the
project have not been taken into account.
Given the relatively low degree of factual and legal support for the local government's
decision, the scope of development approved by the local government, and the
significance of the coastal resources affected by the decision, the Commission finds that a
substantial issue is raised as to the approved development’s consistency with the certified
LCP with respect to maintenance of coastal water quality.
7.

Impacts to Visual Resources

Appellants’ Contentions:
The appellants state the following with regard to their contention that the approved
project lacks consistency with LUP policies regarding the protection of visual resources:
Roberts/Fahning: Failure to address development's site and design to
minimize landform alteration. - Coastal Act Section 30251, as
incorporated in Policy 3 of LUP Chapter 3 - Coastal Visual Resources and
Special Communities…
Failure to identify actual visual and mass impact of the development on
public vantage points to the north, east, and south. Project, which is in a
transitional area, is not compatible with the surrounding area of single-

A-1-CRC-08-004
RANDY BAUGH DBA: DEVELOPMENT CONSULTANTS, INC.
Page 34
family residential homes and a commercial visitor-serving development to
the south. - Coastal Act Section 3025 1, as incorporated in Policy 3 of
LUP Chapter 3 – Coastal Visual Resources and Special Communities…
Failure to address the effects of the project's height and bulk on the view
corridors and ways to minimize them including proposed minimal corridor
from 2nd Street. - Coastal Act Section 30251, as incorporated in Policy 3
of LUP Chapter 3 – Coastal Visual Resources and Special Communities
Wan/Reilly: The approved project involves the ultimate development of
98,755-sq.ft. of structural and other site improvements spanning nearly a
full one-block width of an oceanfront parcel and extending to an
approximate 35-ft. height. Specific analysis as to the effects on coastal
views was limited to that provided by the project proponent, which
focused on the relative decrease in building façade length as compared
with the existing one-story clinic building, the comparative differences
between the height of the proposed project and its at-grade elevation as
contrasted with other existing buildings or development entitlements on
adjoining properties, and selective evaluation of the degree of blockage of
views toward the ocean from certain public vantage points. No
comprehensive analysis was performed with respect to the comparative
scale and bulk of the development with other structures in the surrounding
area. Moreover, in the project staff report, the City concluded that, ‘The
project as proposed will almost completely block the ocean views from the
Second and A Street ROWS, which may affect the intent and the use of
the twenty-foot-wide coastal access easement required for the Hampton
Inn on its north side.’ [Emphasis added.]
The degree to which the approved development would be compatible with
the character of the surrounding area and views would be obstructed from
myriad vantages along “A” Street, Front Street, or other surrounding
public roads due to the presence of the mixed residential/office structure
was not addressed. In addition, no assessment of effects to visual
resources from other public areas (i.e., Oceanfront Park) was conducted.
Consequently, the project as approved is inconsistent with the
requirements of LUP Coastal Visual Resources and Special Communities
Policy No. 4 that scenic resources are considered and protected through
appropriate siting and design of new development that protects views to
and along the ocean and scenic coastal areas and assures that the
development will be visually compatible with the character of the
surrounding area.
Applicable LCP Policies and Standards:
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LUP Coastal Visual Resources and Special Communities Policy No. 4 reads, in
applicable part:
The scenic and visual qualities of coastal areas shall be considered and
protected as a resource of public importance. Permitted development shall
be sited and designed to protect views to and along the ocean and scenic
coastal areas, to minimize the alteration of natural land forms, to be
visually compatible with the character of surrounding areas, and, where
feasible, to restore and enhance visual quality in visually degraded areas.
New development in designated highly scenic areas shall be subordinate to
the character of its setting... [Emphasis added.]
Discussion:
The appellants contend that the approved project would cumulatively impact the visual
resources of the area, especially as viewed from public vantage points along the public
streets and co-terminus Harbor-City Bicycle Path, and from beach and harbor parkland
areas. The appellants assert that considerations for designing and locating new
development to minimize its visual obtrusiveness, to minimize landform alteration, and to
be compatible with the character of surround areas were not duly examined.
In its actions before the Planning Commission regarding the approved development’s
consistency with the policies and standards of the LCP regarding visual resource
protection, the City stated:
Because the scenic and viewshed considerations are of primary
importance to the community, staff recommends addressing this policy
and applying any appropriate conditions at the public hearing. The project
as proposed will almost completely block the ocean views from the
Second and A Street ROWS, which may affect the intent and the use of
the twenty-foot-wide coastal access easement required for the Hampton
Inn on its north side…
The more subjective areas concerned with compatibility, harmony,
aesthetics, and impact on adjacent properties will be the subject and
function of the Commission discussion and public comment portions of
the public hearing. In light of the complexity of this project, e.g., the status
of the applicable general plan, local coastal plan, and zoning; the
questionable locations of zoning and land use designation boundaries; the
disparity of public opinion; and the preliminary issues posed by the
California Coastal Commission, staff anticipates preparing additional
conditions of approval for consideration at the public hearing.
During the City Council hearing on the locally filed appeal, the City added additional
discussion into the project findings, address the erroneous observation that the project
exceeded the CZ-RP zone 35-foor maximum height standard, and responding to
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comments regarding the relative height of the structure compared to that of existing
single-family residences on apparently more elevated lots within the vicinity and the
height limitations applied to commercially zoned areas immediately to the east of the site
outside of the Coastal Zone.
However, in reviewing the public record for the new development, the Commission finds
that, despite several parties having submitted comments or given testimony as to the
potential visual resource impacts the project might have, none of the conditions of
approval as imposed by either the Planning Commission or the City Council specifically
address or serve to modify the project in any manner with respect to its effects on coastal
views, landform alteration, or height, bulk, or physical exterior appearance with respect
to surrounding area compatibility. Moreover, with the exception of a presentation by the
applicant presenting various visual representations and computer-generated renditions of
what the project’s appearance once constructed, no additional or supplementary
independent evaluation was prepared or considered by the City regarding the project’s
ramifications on area visual resources.
Thus, in the absence of full consideration of the potential ways the approved development
might further be rendered less visually obtrusive, questions arise as to the development’s
conformance with the City’s provisions for protecting visual resources. Therefore, based
upon the degree of factual and legal support for the local government's decision, the
significance of the coastal resources affected by the decision, the Commission finds that a
substantial issue is raised with respect to the approved development’s consistency with
the policies and standards of the LCP with respect to community design and view
preservation.
2.

Appellants’ Contentions That Are Not Valid Grounds for Appeal

Appellants Roberts and Fahning raise two contentions that are not valid grounds for
appeal. As discussed below, the two contentions raised regarding the adequacy of the
environmental review and the loss of historical emergency vehicular access to the
adjoining beach do not present potentially valid grounds for appeal in that they do not
allege that the approved project is inconsistent with the LCP or the public access policies
of the Coastal Act.
a.

CEQA Process

As discussed below, the appellants’ allegations regarding environmental review pursuant
to the California Environmental Quality Act (CEQA) is invalid insofar as it is not based
on a provision of the City’s certified LCP or the access provisions of the Coastal Act.
Appellants’ Contentions:
[T]he Negative Declaration are inconsistent with procedures required by
Case Law, " Sundstrom vs. County of Mendocino (1988) 202 Cal App.
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3d 296" Inappropriate delegation of CEQA duties, re: condition # 6 and
condition # 9 which rely on future studies.
Discussion:
As set forth in the Coastal Act provisions cited above, after certification of its local
coastal program, an appeal of a local government-issued coastal development permit is
limited to allegations made on the grounds that the development does not conform to the
standards set forth in the certified local coastal program or the public access policies of
the Coastal Act.
The above appeal allegation is not based on grounds of an alleged inconsistency of the
project as approved by the City with a standard of the LCP or the access policies of the
Coastal Act. The City of Crescent City’s certified land use plan and coastal zoning
ordinance contain no provisions specifically requiring compliance with the California
Environmental Quality Act (CEQA) for any development subject to its permitting
jurisdiction.
Rather, the only applicable mention of CEQA regards the requisite
avoidance or reduction of environmental impacts through, among other means, inclusion
of mitigation measures, and demonstration that no feasible less environmental damaging
alternative exists to a given approved conditional use. Given the lack of such LCP
policies and standards, the Commission finds that the contention point enumerated above
is not a valid ground for an appeal.
b.

Loss of Emergency Beach Access

Appellants’ Contentions:
A second contention made by the appellants is similarly not based on valid grounds for
appeal. Appellants Roberts and Fahning cite, “Access related issues on the "2nd Street
corridor" for all emergency services to reach beach as has been historically done.”
Discussion:
As set forth in the Coastal Act provisions cited above, after certification of its local
coastal program, an appeal of a local government-issued coastal development permit is
limited to allegations made on the grounds that the development does not conform to the
standards set forth in the certified local coastal program or the public access policies of
the Coastal Act.
The above appeal allegation is not based on grounds of an alleged inconsistency of the
project as approved by the City with a standard of the LCP or the access policies of the
Coastal Act. The City of Crescent City’s certified land use plan and coastal zoning
ordinance contain no provisions requiring the Second Street right-of-way to remain open
and clear of development. Nor does the LCP set forth any policies or standards
specifically addressing emergency access to the western shoreline beaches. Given the
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lack of such LCP policies and standards, the Commission finds that the contention point
enumerated above is not a valid ground for an appeal.
3.

Conclusion.

All of the various foregoing contentions have been evaluated against the claim that they
raise a substantial issue of conformance of the local approval with the certified LCP.
The Commission finds that, as discussed above, the appeal raises a substantial issue with
respect to the conformance of the approved project with the policies of the LCP
regarding: (1) interference with, lack of protection of and provision for coastal access
associated with the approval of new development; (2) permissible development within
the Medical Related land use designated areas; (3) limitations on residential development
density and lot and yard area standards; (4) minimization of geologic hazards; (5)
protection of environmentally sensitive habitat areas; (6) ensuring coastal water quality;
and (7) impacts to visual resources.

E.

INFORMATION/ACTION NEEDED FOR DE NOVO REVIEW OF
APPLICATION

As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an
appeal unless the Commission determines that no substantial issue exists with respect to
the grounds on which an appeal has been filed. Section 30621 of the Coastal Act
instructs the Commission to provide for a de novo hearing on all appeals where it has
determined that a substantial issue exists with respect to the grounds on which an appeal
has been filed. If the Commission finds substantial issue as recommended above, staff
also recommends that the Commission continue the de novo portion of the appeal hearing
to a subsequent date. The de novo portion of the appeal hearing must be continued
because the Commission does not have sufficient information to determine how
development can be approved consistent with the certified LCP.
Given that the project the Commission will be considering de novo has come to the
Commission after an appeal of a local government action, the Commission has not
previously been in the position to request information from the applicant needed to
determine if the project can be found to be consistent with the certified LCP. Following
is a discussion of the information needed to evaluate the development.
1.

Public Access Analysis

For reviewing the project’s consistency with Coastal Act and LCP public access
provisions, clarification is needed regarding what, if any, access facilities would be
provided by the development and how the development would interface with nearby
facilities. This information should address how pedestrian circulation at the site would
integrate with adjoining formally dedicated Hampton Inn and Third Street accessways
and the existing informal beach trail on the project site. The description of any proposed
new access facilities should include site map depiction of their location and improvement
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standards, identify any limitations on their use, and detail how the facilities would be
formally dedicated and whom would assume title, and detail management responsibilities
for the facilities’ upkeep and maintenance. The analysis should also ascertain whether
the existing access in the project vicinity, and any new access facilities provided by the
development, would meet the access needs of the area and be sufficient to accommodate
al of the new residents of the project.
2.

Geotechnical Analysis

For determining conformance with LUP Dredging, Diking, Filling, and Shoreline
Structures Policy No. 3, a geo-technical analysis is needed for the proposed development.
In addition to site stability and structure integrity analysis in terms of seismic,
liquefaction, subsidence, and coastal erosion, and evaluation of potential tsunami,
floodwater, or storm surge inundation or groundwater infiltration, the report should also
identify mitigation measures to prevent geologic instability related impacts, including
construction phase and long-term erosional runoff and siltation best management
practices.
3.

Preliminary Drainage and Water Pollution Control Plan

For determining conformance with LUP Public Works Policy No. 2, preliminary
hydrologic information is needed addressing management of stormwater and
groundwater drainage at the project site. The evaluation should quantity the volumes of
precipitation and surface flow runoff and groundwater seepage inputs to the project site
and identify water quality best management practices (BMPs) necessary to treat, infiltrate
or filter stormwater runoff from each storm event, up to and including the 85th percentile,
24-hour storm event for volume-based BMPs, and/or the 85th percentile, 1-hour storm
event, with an appropriate safety factor, for flow-based BMPs. The analysis should also
identify erosion control and stormwater management measures to be employed during the
construction phase and permanent installed to prevent impacts to receiving coastal
waters.
4.

Biological Assessment

To assure the development’s consistency with LCP provision regarding the protection of
the biological resources including intertidal wetlands and tidepool areas, a biological
assessment of the flora and fauna of the area surrounding the project site is needed. The
assessment should delineate the surveyed location of the “extreme higher high water”
line, the upland extent of the marine intertidal wetlands adjoining the project site. The
assessment should also identify any rare, threatened, endangered, or special status plant
and animal species that are found in or utilize as habitat the area within a 250 radius of
the project site. The report should also identify mitigation measures to avoid or lessen
any concluded significant adverse impacts on these species and/or environmentally
sensitive areas.
5.

Comprehensive Visual Resources Impacts Analysis
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To review consistency with LUP Coastal Visual Resources and Special Communities
Policy No. 4, a comprehensive visual resources impact analysis is needed. The analysis
should evaluate the effects the project would have on views to and along the ocean and
scenic areas from the principal public vantage points in the project vicinity, including the
project site’s full Third and “A” Streets frontages, from Beach Front Park and Battery
Point parklands and scenic areas, and lateral coastline and landward views from the
adjoining beach and Hampton Inn and Third Street coastal access facilities. In addition,
comparative building size, height, coverage, and architectural style should be provided
for the area west of “A” Street from Front Street to Third Street, and west of Wendell
Street between Third and Fifth Streets.
Without the above information, the Commission cannot reach a final determination
concerning the project’s consistency with the policies of the certified LCP. Therefore,
before the Commission can act on the proposed project de novo, the applicant must
submit all of the above identified information.
III.

EXHIBITS:

1.
2.
3.
4.
5.
6.
7.
8.
9.

Regional Location Map
Vicinity Map
Oblique Aerial, Project Site Vicinity
Approved Site Plan and Elevation Views
Notice of Final Local Action for CDP No. 07-06
Appeal, filed January 28, 2008 (Kirk Roberts and Natalie Fahning)
Appeal, filed February 7, 2008 (Commissioners Wan and Reilly)
Applicant’s Correspondence
General Correspondence

